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Chap.  XXVIL 
0/  Estates  upon  Condition. 

N^Ttms  of  conditions,  pof^  1 , 2.  The  diflferent  kinds  of  coih- 
Ations,  2,  3.  Cooditiona  in  deed,  3,  4.  1.  By  what  words  crea- 
ted, 4.  Effect  of  the  wordfl,  *'  Sub  conditione,"  ib.  Proviso,  ib. 
Ita  auod,  S.  Quod  si  cnntingat,  ib.  Divensity  befween  quod  si 
eontingai,  aad  other  words  of  condition,  6  Si,  and  Pro,  7.  L«*sa 
precise  words  of  condition,  sufficient  in  the  king's  cat«,  in  wills, 
and  leases  for  yean,  8.  11.  What  shall  be  a  good  condition,  or 
lot«  9.  Condition  precedent,  to  enlarge  an  estate,  when  good,  10, 
11.  On  lease  for  years,  conditional  to  have  fee,  and  livery  there* 
upon,  whether  a  fee  conditional  passes?  1 1  to  17.  Condition  pre- 
tedeat  beinf  uncertain,  no  estate  can  arise,  18  So  if  it  become 
inipoesible,  thongh  by  act  of  the  lessor,  ib  Condition  subsequent 
becoming  impossible  by  act  of  the  feoffor,  the  estate  is  absolute,  ib. 
8o  ifby  act  of  God,  19,  20.  Inipoaaible  conditions.'  Diversity  bereia 
between  a  condition  annexed  to  a  feoff'ment,  and  .a  condition  in  a 
bond,  being  executory,  22,  22.  Illegal  conditions.  Condition  to 
io  a  thing  malum  in  se,  in  a  bond,  the  bond  is  void,  23.  In  a 
fteflfaient,  the  estate  is  absolote,  d3,  24.  Secua  as  to  a  condition 
ni  a  bond  merely  against  some  maxim  of  law,  25.  Repugnant 
conditions,  26.  Condition  not  to  alien,  on  a  conveyance  m  fee, 
void,  ib.  Secus  where  it  is  annexed  to  a  collateral  thing,  27.  Or  is 
lestrietive  of  alienation  to  a  particularperson  only,  ib.  Or  in  case 
«f  aiienatioM  prohibited  by  law,  ib.    Coodition  not  to  alien,  on  ft 
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gift  in  tail  good  as  to  alienations  working  a  discontinuance,  98, 
29.  Secus  as  to  a  common  recovery,  30, 31.  On  gift  in  tail  with 
remainder  m  fee,  condition  not  to  alien,  good  as  to  the  intail  only, 
32.  Condition  to  re-enter  on  diRconjtinuance  of  intail  and  death 
of  issue,  good,  ib.  III.  Mortgage,  33.  Origin  of  the  term,  34» 
1  he  different  kmds  of  mortgage,  34  to  37.  IV.  Condition,  how  to 
be  performed,  3H.     In  respect  of  the  p«%rson  to  peA>rm  the  same,  i  ^ 

38,  39      On  mortgagor's  death  before  day  of  payment,  his  heir  *  W 

may  perform  the  condition,  40, 1.;  or  his  executors,  dtc.  42.  Se- 
cus as  to  a  stranger,  43.     Unless  the  heir  be  an  ideot,  ib.     Condi- 
tion to  have  fee  on  payment  of  money  by  a  day  certain,  may  be 
performed  by  the  feoffee's  alienee,  44. ;  or  by  the  first  feoffee,  ib. 
Bat  where  no  day  of  payment  is  appointed,  on  mortgagor's  death 
his  heir  cannot  perform   the  concfition,  45.     In  i^espect  of  time. 
No  time  being  limited,  feoffor  has  during  life  to  perform  the  con- 
dition, ib.     Secus  in   the  case  of  bonds,  ib. ;  or  w^ere  the  condi- 
tion IS  to  be  pGrf«>rmed  to  a  stranger,  46.     In  respect  of  place. 
Condition  to  pay  a  sum  in  gross,  no  place  being  appointed,  must 
be  performed  to  the  feoffee  in  person,  47,  48,     Secus  in  the  case 
of  a  rent,  49.,  or  if  the  feoffee  be  out  of  the  kingdom,  ib.  ;  or  if 
the  condition  be  to  deliver  a  thin^  ponderous,  50. ,  or  to  make  a 
feoffment,  ib.     But  where  a  certain  place  is  appointed,  condition 
must  be  performed  there,  ib.     Though  it  may  be  performed  in  an- 
other place,  by  consent,  51.     Where  the  place  is  certain,  and  the 
time  uncertain,  notice  of  performance  must  be  given,  52.     In  re- 
spect of  the  person  to  whom  it  is  to  be  performed.  Mortgage  money 
to  be  paid  to  the  executors,  and  not, to  the  heir,  62,  3,  4.     Secus  if 
it  be  expressly  payable  to  the  heiri  55.    In  what  cases  the  mort- 
gagor has  election  to  pay  either  to  the  executors  or  heir,  56.,  or 
either  to  the  first  mortgagee  or  his  assignee,  67.     V.  What  shall 
be  a  sufficient  performance.     Condition  most  bo  performed  bona 
fide,  58.     When  consisting  of  divers  parts  in  the  conjunctive, 
both  to  be  performed,  ib.  Secn8,if  in  the  disjunctive,  59.     Condi- 
tion in  the  conjunctive  and  disjunctive,  to  be  taken  wholly  in  the  • 
disjunctive,  ib.     Condition  to  create  an  estate^  if  performed  as 
near  to  the  intent  as  possible,  sufficient,  ib.     Secus  as  to  a  condi- 
tion to  defeat  an  estate,  59.  65.    On  condition  for  payment  of  mo- 
ney, acceptance  of  a  collateral  thing  sufficient,  66,    But  not  e 
converse,  ib.   or  where  the  condition  is  to  be  performed  to  a  stran- 
ger, 67.     Acceptance  of  a  less  sum  at  the  day,  no  performance, 
lb.    Secus  as  to  an  acquittance  by  deed,  ib.|;  or  w?iere  it  is  paid 
and  accepted  before  the  day,  ib.    Tender  and  refusal,  a  sufficient 
discharge,  68      Secus  where  the  condition  is  to  be  performed  to  a 
stranger,  &.c.  ib.     What  money   may  be  tendered,  and  bow,  69, 
70.    On  tender  and  refusal,  tne  feoffee  is  without  remedy,  71, 
Kecus  in  the  case  of  bonds,  72.    or  where  the  mortgage  was  for  a 
precedent  debt,  73, 74.    VI.  What  shall  be  a'breach  of  condition, 
75.     Condition  broken  by  a  disability  to  perfcrm,  ib. ;  or  to  per- 
form in  the  same  plight,  76. ;  though  the  dbability  be  afterwards 
removed,  77      Secus  as  to  a  disability  on  the  part  of  the  feoffor, 
77  to  79.;  or  where  the  act  (otherwi.^e  causing  a  disability)  is  done 
during  disseisin,  80.     VII.  Who  may  take  advantage  of  a  condi- 
tion broken,  ib.     Re-entry  may  be  reserved  to,  and  be  made  by 
the  feoffor  and  his   heirs  only,  81  to  84.  ;  and  not  by  a  stranger,      { 

84.  Nor  (at  common  law)  by  assignees  in  deed,  85.  or  in  law, 

85.  Secus  as  to  the  successors  of  a  bishop,  4rc.  86. ;  or  executors, 
in  respect  of  leasehold  eststes,  ib. ;  pr  as  to  a  stranger,  in  case  of 
^imitations,  ib.  ;  or  of  a  conditio^  to  make  void  a  lease  for  yearsi 
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87. ;  or  as  to  a  condition  in  law,  88.  Construction  of  th«  staf .  32 
H.  8.  c.  34^89.  VViio  entitled  to  enter  as  assig^nees  within  this 
statute,  or  not,  90.  Vlll.  CircumsUaces  requisite  to  entitle  a 
party  to  take  advantage  of  a  condiLion  broken,  91.  Demand.  When 
necessary,  92.  where  to  be  made,  93.;  and  at  ^hat  timo,  94.  Entry 
.  or  cJaim,  95.  Exceptiond  to  the  rule  rcquirmg  entry,  96.  IX.  Oa 
T  entry  for  condition  broken,  the  party  is  seist'd  in  his  former  etitate*- 

97.  Exceptions  to  ihis  rule;  in  respect  of  impossibility,  ib.;  or  of 
Beceasity,  98. ;  or  as  to  some  collateral  qua]ities,ib.;  or  in  case  of  a 
special  condition  to  enter  and  hold  till  payment,  100, 1.  X.  What 
shaD  be  a  dispensation  of  a  forfeiture,  102.  XI.  Pleading  condi- 
tions in  daed.  la  pleading  condition  to  defeat  an  estate  of  freehold, 
the  party  must  show  forth  the  deed  under  seal,  103.  Exceptions  to 
this  rule :  where  the  party  pleading  is  a  stranger,  \b  (except  where 
the  deed  belongs  to  him),  104,  or  where  the  estate  is  executed,  ib.; 
or  where  the  showing  is  hindered  by  the  other  partv,  105.  In  action 
by  leseee  for  life  against  lese^or,  who  had  entered  for  breach  of  a 
parol  condition,  defendant's  not  showing  deed  aided  by  verdict, 
106. 108.;  but  if  lessefe  re-enters,  and,  in  bar  to  an  action  by  lessor, 
plead4»  the  lease  made  by  plaintiff,  and  the  reversion  in  him,  lessor 
is  without  remedy,  108.  Where  the  feoffor  may  plead  a  condition 
contained  in  a  deed  poll,  109  to  113.  Conditions  in  law,  1 13.  De- 
finition of  a  condition  in  law,  ib.  The  different  kinds  of  condi- 
tions in  law,  114,  1 15.  Diversity  between  a  condition  inlawfound- 
ed  on  skill,  and  other  conditions  in  law,  116.  Condition  in  law  by 
statute  srivin^  a  recovery,  stronger  than  oth«r  conditions  in  law, 
ib.  OiiBreacn  of  a  condition  in  law,  precedent  charges  not  avoid- 
ed, 117.  Devise  of  lands  to  an  executor  to  be  sold,  a  condition 
inlaw,  117,  118,119.  Limitations.  Elfect  of  the  words,  Du- 
rante, 1^0,  Dum,  121,  Dummodo,  ib.,  Qiiamdiu,  &c.  ib.  Limita- 
tions may  be  pleaded  without  deed,  ib.  Defeasance.  Estate  ex- 
ecuted, noi  defeasible  by  a  subsequent  deed  of  defeasance,  122  j 
Secus  as  to  things  executory,  123.  Powers  of  revocation,  ib. 
On  revocation  of  uses,  covenantor  seised  in  fee  without  entry  or 
claim,  124.  May  revoke  part  of  the  uses  at  one  time,  and  part  at 
another,  ib.  On  alienation  of  part,  the  power  extinct  for  part 
only;  on  alienation  of  the  whole,  all  the  power  extinct,  ib.  Se- 
cus in  the  case  of  a  power  without  interest,  ib.  New  uses  may 
be  limited  by  the  same  conveyance  revoking  the  old,  ib.  Powers 
of  revocation  to  be  construed  favourably,  124,  125. 

Chap.  XXVIIL 
Of  Estates  in  Remainder  and  Reversion, 

Definition  of  a  remainder,  126.  On  lease  for  years,  remainder 
ibr  life,  &c.  livery  of  seisin  necessary,  127.  B^egularly  remainder 
ihould  vest  at  the  time  the  particular  estite  is  created,  ib.  but  a 
contingent  remainder  is  good,  if  it  take  effect  during  the  particular 
estate,  128  to  132.  On  particular  estate  being  defeated,  the  re- 
mainder also  defeated,  133, 134.  But  U  remainder  vested  by  good 
title  may  be  good,  though  tbe  particular  estate  be  defeasible,  135 ; 
or  become  in  abeyance,  136 ;  or  suspended,  ib.  A  remainder  may 
veet  at  the  inctant  the  particular  estate  determines,  137.  Defini* 
tion  of  a  reversion,  138, 139.  Reversion  remains  in  the  feoffbr, 
after  gift  in  tail,  &c.  140^or  afler  an  extent  by  statute  merchant* 
dtc.  141 ;  or  wliere  an  use  after  divers  particular  estatet;  is  limited 
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tbth^^flTor's  rig^ht  heire,ib.;  or  whert^  t  man  makflsa  gift  In  tall 
remaiD4er  I'y  hn  right  netre,  142  ;  or  to  the  t>eins  male  of  bia  body 
ib.  Go  feo^Tmeat  to  use  of  feotfor  in  tail  and  of  feoffee  in  fee 
the  feoffee  has  a  remainder  and  nut  a  reversion,  ib.  On  feofll 
meat  to  uses  without  consideration,  the  use  undui}iose«l  of  revertt 
to  the  feoffor^  as  his  ancient  use,  143.  And  where  the  ancestof 
takes  an  estate  of  freehold,  a  limitation  aflcr,  iu  the  same  convey- 
ance, to  bis  heirs,  vests  in  himself,  143  to  151.  Reversion,  why 
•aid  to  be  expectant  on  the  particular  estate,  161.  Inoidentt  to  • 
nvertioa,  1&2. 


Chap.   XXIX^ 
0/  the  Title  to  Things  Stat  by  Descent. 

Definition  of  a  right,  153;  title,  154;  and  intereat,  155.  Right 
•f  property  and  right  of  possession  distinguished,  ib.  Union  of 
right  of  property  and  right  of  possession,  a  complete  title,  155.  Of 
descent,  156.  Nature  of  descent,  ib.  How  it  differs  from  desceat  ib 
the  civil  law,  ib.  Degree's  of  consanguinity,  how'computed,  1 57.  Dif- 
ence  between  <he  canon  and  civil  Taw  as  to  the  collateral  line,  158. 
Rules  of  descent.  I.  To  the  next  of  blood,  159.  The  lineal  line  pre* 
ferred  to  the  collateral  line,  160.  '*  Next  of  blood,"  intended  of  the 
next  jtirerepresentationis,  161-  Diversity  herein  in  the  case  of  pur- 
chase, ib.  Exclusion  of  lineal  ascent;  the  father,  thongh  next  of  blood* 
Bpt  inheritable  to  his  son's  estate,  16:2 ;  unless  he  claim  by  collateral 
descent,  as  heir  to  his  son^  ancle,  102,  3;  who,  to  entitle  the  fa- 
ther to  inherit,  must  have  been  last  seised  of  the  actual  freehold, 
164,  5  Diversity  herein  in  the  case  of  purchase,  166.  Descent 
to  an  heir,  may  be  defeated  by  the  birth  of  a  posthumous  heir  near* 
#r  of  blood,  ib.  II.  To  tiie  most  worthy  of  blood,  ib.  Preference 
ef  male  heirs  over  heirs  female ;  heirs  on  the  part  of  the  father  shall 
inherit  before  heirs  on  the  part  of  the  mother,  167.  But  the  heir 
muat  be  of  the  blood  of  the  first  piirehasery  168;  and  therefore 
where  lands  descend  from  th?;  mother,  the  heirs  ex  parte  materna 
•hall  inherit,  169;  and  %  converse,  ib.  What  shall  be  a  purchase 
and  break  the  descent,  so  as  to  entitle  the  patertaal  heir  to  a  pre- 
ference over  the  maternal  heir,  or  not,  170  to  174.  Right  of  pri- 
mogeniture, ib.  Exclusiion  of  the  half-blood,  175.  Rule  of  possea- 
no  fratris,  177.  In  wiiat  cases  it  holds  177,8.  What  seisin  ie 
necessary,  179.  Where  the  sister  shall  inherit  though  there  wae 
no  entry,  179,  180.  Entry  in  part  sufficient,  181.  ^isin  also  re^ 
quisite  in  the  case  of  incorporeal  hereditaments,  182.  Theseiaift 
hmng  defeated,  posaessio  fratris  fails,  182, 3. 

Chap.  XXX. 
0/  Title  by  Purchase  and  by  Escheat. 

Definition  of  porcbaee,  184.  The  different  kinds,  185,  6.  The 
%ord  *'*'  inhjpntance"  applicable  to  inheritable  property  acquired  by 
purchaise,  as  v^ell  as  by  descent,  186,7.  Definition  of  eacheatt 
188.  Escheat  arises  either  by  the  attainder  of  the  tenant,  ib.;  or 
by  his  death  without  heirs,  1 89.  Persons  ineapable  of  being  heirs* 
19di.    A  monster,  ib.    A  bastard,  ib.    An  iiien»  191.    Tkongk 
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«iAe  tewaen  by  lelten  pttent,  yet  he  cannot  inherit :  eeeoe  if  hm 
be  netaralised,  ib.  A  person  attainted,  192.  Though  pardoned 
by  lecten  patent,  yet  he  cannot  inherit,  ib. ;  secus  ae  te  a  pardon 
by  act  of  parliament,  ib.  Attainder  of  tlie  &ther  no  bar  to  collate- 
lal  descent  between  the  eone,  Idi,  3.  To  whom  land^  escheat* 
194.  On  attainder  for  outlawry  in  an  appeal,  the  eecheat  has  not 
relatioB  to  the  time  of  the  offence  committed,  so  as  to  aVoid  mesne 
coaireyanees:  secus  as  to  an  mdietmenty  td5.  Of  the  office  of 
eecheator,  196*  7. 


Chap.  XXXL' 
Of  Title  by  Prescription. 

Definition  of  prescription,  198.  Preecriptien  in  the  person,  and 
in  the  estate,  ib.  How  a  prescription  differs  from  a  cnstoro,  ib. 
Circumstances  necessanr  to  a  good  prescription,  199— -Continued 
•sage,  ib.  Time  out  of  mfnd,  ib.  Prescription  against  another 
prescription,  void,  ib.  What  things  may  be  claimed  by  prescrip- 
tion, or  not,  200.  How  a  title  by  prescription  may  be  lost,  SOI. 
Prescription  not  destroyed  by  interruption  in  the  possession  only, 
ib. ;  secus  as  to  interruption  in  the  right,  201,  2.  How  ploaded, 
203.  For  things  that  lie  in  grant,  a  man  canoot  prescribe  in  a 
<)ae  estate,  bat  only  in  bim  and  his  ancestors,  ib.  Secus  as  to 
things  regardant  or  appendant  to  a  manor,  &.c.  ib. ;  or  as  to  things 
in  grant,  whero  the  que  estate^is  pleaded  in  another,  204 ;  or  where 
the  thing  in  grant  is  but  a  conveyance  to  the  thing  claimed  by  pre- 
scription, 204.  Of  what  estate  a  que  estate  may  be  pleaded,  and 
\j  and  in  whom  it^must  be  alleged,  ib. 

Chap.  XXXIL 
Of  Title  by  Forfeiture, 

Definition  of  forfeiture,  206.  I.  By  matter  in  pais,  ib.  Aliens* 
tion  by  matter  in  pais  for  a  greater  estate  than  the  tenant  has,  ope- 
Tates  as  a  forfeiture,  ib.  Secus  a«?  to  things  in  grant,  if  aliened  by 
deed,  207.  11.  By  matter  of  record  ib. ;  as  by  alienation,  ib. ;  or 
by  claim,  208 ;  or  by  affirminflr  the  reversion  to  be  m  a  stranger, 
208.  Forfeiture  incurred  by  alienation  for  a  greater  estate  than 
the  tenant  has,  though  not  in  fee,  209 ;  or  by  alienation  on  condi- 
tion, though  the  tenant  enter  for  a  breach,  ib. ;  secus  as  to  an 
alienation  to  him  in  the  remainder,  ib.  HI.  Who  may  take  advan- 
tage of  a  Ibrfeiturey  2t0. 

Chap.  XXXIIL 
Of  Title  by  Alienation. 

Definition  of  alienatbn,  211.  I.  Persons  capable  of  jpnzehase, 
212.  NatutsI  persons,  and  bodies  politic,  ib.  Aliens,  ib.  Per- 
■ons  attainted,  2 1 3.  Corporations  aggregate  'or  sole,  ib.  Villains, 
214.  Infants,  )b.  Persons  being  non  compos  mentis,  ib.  Feme* 
evrertp  915.    PenoBi  deformed,  d^p.  ib.    II.  Persons  capable  for 
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iome  special  purpose  only,  ib.  HI.  Persons  incapable  of  taking  hf 
purchase,  ib.  A  monster,  ib.  Persons  professed,  216.  A  society 
Dol  incorporated,  ib.  IV.  Persons  speeially  disabled  to  take  some 
particular  thinjr,  ib.  V.  By  what  names  persons  may  purchase, 
217.  Purchaser  must  be  named  by  his  proper  name  of  baptism 
ftnd  surname,' ib.  Secus  where  thefe  can  be  no  uncertainty  as  to 
tftie  person,  ib. ;  but  in  pleading,  the  proper  name  must  be  shown, 
ib.  Name  of  baptism  being  changed  at  couiirmaiiun,  a  purchase 
by  the  name  of  confirmation  is  good,  ^18.  So  if  made  by  the  name 
of  baptism,  before  the  change,  ib.  VI.  Persons  disabled  to  alien, 
219.  Men  attainted,  ib.  Aliens,  ib.  The  king's  vill&iqs,  ib.  Per- 
sons being  non  compos  mentis,  ib.  Femes  covert,  ib.  Infants,  ib. 
Persons  under  duress,  ib.  Bishops  and  others  having  ecclesiastical 
livings,  ib.  Vil.  Fines  for  alienation,  22^.  Origin  of  fines  for 
alienation,  220,  1.  2.  Fines  for  alienation,  when  taken  away,  222. 
VIII.  The  different  modes  of  alienation,  223.  . 


Chap.  XXXIV. 

'  0/  •Alienation  by  Deed. 

Definition  of  a  deed,  224.  I.  The  dififerent  kinds  of  deeds,  224, 
5.  Deeds  indented  and  deeds  poll  distinguished,  225,  6.  All  the 
parts  of  an  indenture  make  but  one  deed;  atid  are  equally  binding, 
226.  Indenture  though  sealed  by  the  grantor  only,  is  good,  227. 
Form  of  an  indenture  in  the  third  person,  ib.  Form  of  an  indenture 
in  the  first  person,  228. .  Indenture  in  the  first  person,  binding  on 
both  parties,  if  sealed  by  both,  and  so  stated  in  the  deed,  929.  Per- 
sons not^a  party  to  a  deed  may  take  by  way  of  remainder,  230 ; 
and  on  entering  and  agreeing  thereto,'  is  bound  by  the  covenants, 
230, 1.  11.  Circumstances  requisite  to  a  good  deed,  232.  Wri- 
ting on  parchment,  or  paper,  233.  Sealing,  233,  4.  Delivery, 
234.  Delivery  of  a  deed,  as  an  escrow,  if  made  to  the  party  him- 
self, is  an  absolute  delivery,  234.  Secus,  if  made  to  a  stranger,  235. 
Dehvery  may  be  made  without  words ;  or  by  words  without  an  act 
of  delivery,  ib.  Consideration.  Deeds  and  conveyances  may  be 
avoided  in  case  of  fraud,  236,  7,  S ;  or  usury,  239.  III.  The  tbr- 
raal  parts  of  a  deed,  240.  The  premises,  ib.  Habendum,  241. 
May  control  the  general  intendment  of  the  premises,  ib.  Tenen^ 
dum,  ib.  Reddendum,  242.  Clause  of  warranty,  ib|*  Sealing, 
ib.  Date,  ib.  NVhy  anciently  omitted,  ib.  Clause  of  hiis  testi- 
bus,  243.  Deed  may  be  good  though  without  the  formal  parts,  ib. ; 
or  although  the  grantee  be  named  in  the  habendum  only,  ib.  An- 
cieut  deeds  having  an  indorsement  ,of  the  dehvery,  or  of  liviery  of 
seisin,  suspicious,  244. 


Cha?.  XXXV. 

Of  Warranty. 

Definition  of  warranty,  245, 6.  Diversity  between  the  common 
law  and  the  civil  law,  as  to  warranty,  247.  The  several  kinds  of 
warranty,  ib.  I.  Warranty  in  deed,  248.  To  what  things  it  may 
be  annexed,  ib..  On  what  .conveyances  it  may  be  made,  249.  By 
what  words  created,  249, 260, 1.    11.  Warranty  in  law,  252.  Ore- 
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ated  by  the  word  "give,"  ib. ;  secua  as  to  the  word  <*  grant,"  262, 
3L     Warranty  in  law  implied  by  the  word,  "  exchange,"  254. ;  by 
a  partition,  ib. ;  and  by  homage  anceatreL  ib.    Divenjity  between 
these  words,  as  to  the  extent  of  the  warranty  created  by  them,  ib. 
Warrunty  in  law  impUed  on  a  gift  in  tail,  &c.  reserving  rent,  ib* ; 
or  on  an  assignnjent  of  dower,  255.     Warranty  in  iaw  with  assets, 
a  go<>d  bar,  lb.    iSecus  as  to  CQ)lateral  titles  ib.     Warranty  in  law  . 
bindis  the  ueirs  though  not  named,  ib. ;  and  extends  m some  caset 
to  special  lands*  ib. ;  and  may  be  created  without  deed,  256.    III. 
Circumstances  requisite  to  a  good  warranty  in  deed,ib.    Must  be 
made  by  a  person  of  fiill  age,  ib.     And  by  deed,  ib.    And  on  an 
estate  of  freehold,  ib.     Descends  1o  the  heir  ^t  common  law,  257. 
Diverkjity  iierem  between  a  lien  real,  and  a  personal  lien,  958.  The 
es^tate  miist  be  turned  lo  a  right  m  the  heir,  or  his  ancestor,  at  the 
fall  of  the  warranty,  25d,  260, 1.    Must  take  effect  in  the  life  of 
the  ancestor,  and  be  binding  on  him,  S62.     Secus  as  to  a  warranty 
in  law,  263.     The  heir  must  claim  in  the  sao^e  right,  ib.'   Diversity 
in  the  case  of  a  warranty  with  assets  descending  on  the  king.  ib. 
The  heir  must  be  of  full  age  at  the  tall  of  the  warranty,  s>64; 
unless  hiF  entry  was  taken  awaj ,  265.     IV.  E5ect  oj  warranty,  ib. 
At  common  law,  fevery  warranty  (except  by  disseisin)  was  a  bar  to 
the  heir,  ib.     Alteration  in  the  common  law  by  the  siat.  of  GIouc. 
cap.  3.  restraining  alienation  with  warranty  by  tenants  by  curtesy, 
dtc.  of  their  wive^'  inheriianci^,  266.    Construction  t^f  this  statute, 
266.  7,  8.    Exception  thfieiuasto  alienation  by  fine,  intended  of  a 
fine   by  both  liusband  and  wife,  268  lo  271. .  The  words  ''  He- 
ritage, or  marriage  of  the  mother"  extend  to  lands  in  fee  or  tail, 
by  descent  or  purchase,  271.     Alteration  in  the  common  law  by  the 
statute  11  H.  7.  cap.  20-  restraining  alienation  with  warranty  by 
tananus  in  dower.  &c.  of  their  husbands'  inheritances,  272.    Con-> 
atraction  of  this  statute,  272,3.    Alteration  m  the  common  law  by 
the  Stat.  De  Doni:$  restraining  alienation  with  wa/ranty  by  tenants 
in  tail.  274.      Diversity  between   lineaj  and  collateral  warranty, 
as  to  their  nature,  ib.     Where  the  heir  on  whom  a  warranty  de- 
scends, might  possibly  claim  the  land  as  heir  to  the  warranting  an- 
cestor, whether  as  heir  lineal  or  coUateral,  the  warranty  is  lineal, 
ib.     Where  he  could  not  by  any  possibility  inherit  the  land  from 
the  warranting  ancestor,  it  is  collateral,  274, 5 ;  which  is  so  called 
because  it  is  collateral  to  the  title  of  the  land,  276, 7.    Diversity 
between  lineal  and  collateral  warranty,  as  to  their  effect,  S78.  Li- 
neal warranty-  bars  the  right  of  a  fee-simple,  but  not  of  an  estate 
tall  without  assets,  but  collateral  warranty  is  a  bar  to  bsth,  with- 
out assets,  ib.     What  deemed  sufficient  assets  to  make  a  lineal 
warranty  a  bar.  279.     Warranty  of  the  uncle  of  i98ueintail,tothe 
discontinuee,  a  collateral  warranty  and  bar  (a^  common  law],  280^ 
Warranty  of  tenant  in  taifs  middle  soa,  a  collateral  warranty 
and  bar  to  the  eldest  son  (at  common  law),  281;  secue  as  to 
the  youngest  son,  282,  3.    On  discontinuee  with  warranty  by  el- 
dest coparcener  in  tail,  the  warranty  is  .collateral,  and  a  bar  (at 
common  law)  to  the  youngest  coparcener  as  to  her  own  moiety, 
284;  secns  as  to  the  other  moiety,  ib.    Warranty  of  tenant  in  tail'a 
wife  to  his  discontinuee,  a  collateral  warranty  and  ^bar  (at  com- 
mon law)  ta  the  issne,  285;  secus  where  the  husband  and  wife 
were  tenants  in  special  tail,  266.     On  gifl  in  tail  to  the  eldest  son^ 
remainder  tothe  other  sons,  the  warranty  of  the  eldest  s»b,  on  hia 
discontinnuig  the  estate  tail,  is  collateral,  and  a  bar  to  he  other 
sons,  287 ;  secus  in  case  of  a  gift  in  tail  male  to  the  eldest  son,  wha 
dies,  leavmg  a  daughter*  288.    On  gift  in  tail  to  a  jpian>  remaindei: 
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to  hit  issue  nde,  remaiB<]«r  to  his  issue  femalet  the  .donee's  Wiv> 
lantyt  on  disrontiniiin^  the  intail,  w  Jineal,  and  no  bar  to  bis  son, 
lb. ;  or  dauifhter,  ib. ;  but  the  son's  warraniy  rn  the  discoDtinoee, 
is  eollateralt  and  a  bar,  (at  common  law)  to  the  daughter,  ib.  Gift 
in  tail  to  the  eldest  son,  rom&inder  to 'the  second  sonf  &,c.  on  con* 
dition,  that  if  the  eldent  ahen  with  warranty*  &.c.  then  to  ri^main  to 
the  second  son,  is  void,  389  to  294.  Warranty  of  tenant  for  life  de- 
■cendingf  on  remainder- man,  a  co)iat«^ra1  warranty  and  bar  (at  com- 
mon law),  t94.  Warranty  of  tenant  in  dower  no  bar  to  the  heir 
beinff  within  ajfe  at  the  fall  of  the  warranty,  ib.  Secns  (at  com- 
monlaw)  if  the  heir  came  of  age.  and  did  not  enter  in  the  life  of  te- 
nant in  dower*  394.  Warranty  for  term  of  life,  a  temporary  bar 
only, 996,  6.  V.  Warranty  by  dieeetsin,  397  to  301.  Why  so  call* 
ed,  ib  It*  qualities,  ib.  That  the  disseisin  be  done  immediately 
to  the  heir*  ib.  Exceptions  to  this  rule ;  in  respect  of  fraud,  dLC 
303.  That  the  warranty  and  disseisin  be  simultaneous,  ib.  Ex- 
ceptions to  this  rule;  as  where  the  disqei^in  is  done  with  intent  to 
make  a  future  feoffment  with  warranty,  dtc  ib.  That  it  be  in  natiir* 
of  collateral  warranty,  ib.  That  there  be  a  disseisin  or  abatement* 
iic.  lb.  Warranty  by  disseisin  binding  berween  the  parties, 
thoogh  not  as  to  those  that  have  right.  303.  VI.  What  use  may 
be  made  of  a  warranty,  ib.  Rebutter*  ib.  Voucher,  304.  Pro- 
ceedings thereon*  ^5.  W arrant ia  carts,  306.  Lands  in  the 
possession  of  vouchee  at  the  time  of  voucher,  liable*  306 ;  or,  in 
warrantia  eartae*  at  the  time  of  writ  brought,  ib.  Lands  specially 
bound  not  liable  unless  in  the  vouchee*s  possession  at  the  time  ot 
voucher;  secus  as  to  his  person,  307.  VII,  Who  may  take  ad- 
vantage of  m  warranty,  and  against  whom,  ib.  Warranty  to  two, 
their  oeirs  and  assigns,  the  assignee  of  the  heir  of  one  may  vouch, 
ib.  Warranty  to  a  man,  his  heirs  and  assigns,  the  assignee's  heir 
may  vouch,  ib.  Heirs  not  being  named  in  warranty  cannot 
vouch,  308 ;  nor  assigns  not  being  named,  ib.  Exception  to  this 
rale,  by  act  of  law,  ib.  Diversity  herein  between  a  warcanty  and 
«  covenant  real  annexed  to  lard,  which  yields  but  damages,  ib. 
Assignee  of  part  of  the  land  may  vouch,  309.  Seeus  as  '>  o  assignee 
of  part  of  the  estate  in  the  land,  ib. ;  unless  the  whole  estate  be 
out  of  the  lessor,  ib.  Persons  not  privity  in  estate  may  rebut,  but 
not  vouch,  310.  So  as  to  assigns  not  named  in  the  wananty,  ib.; 
or  persons  in  by  disseisin,  dz.c.  ib.  But  persons  claiming  above  the 
warranty,  can  neither  vouch  nor  rebut,  310, 31 1.  A  woman*  in 
certain  cases,  may  vouch  her  husband,  313;  and  i  concerto, 
313.  An  infant  m  venire  ta  mere  may  be  vouched  with  the  heir  at 
law,  ib.  Heir  at  common  law  may  be  vouched  with  the  heir  of 
the  land,  ib.;  or  alone,  at  the  tenant's  election,  ib.  Loss  of  the 
recovery  in  value  and  the  recompens^e,  in  such  case*  belong  to  thn 
beir  of  the  land,  314.  Bastard  eigni  must  be  vouched  alone,  315. 
Dweraity  between  a  personal  lien  and  a  real  lien,  as  to  special 
heirs,  ib.  A  warranty  may  bar  a  p<>rson  who  claims  in  another's 
right,  ib.  VIIl.  Warranty,  how  defeated,  suspended,  determined 
or  extinguished,  316.  By  matter  in  law.  ib.  Theestate  to  which 
the  warranty  was  annexed,  being  defeated,  the  warranty  is  also  de- 
feated, il^.  So  if  the  warrantor  takes  back  as  large  an  estate  an 
he  had  made,  the  warranty  is  defeated,  317;  secus  if  the  estate 
was  reconveyed  to  him  and  his  wife.  318 ;  or  to  him  and  a  stranger, 
ib<  Where  the  warrantor  takes  back  a  less  estate,  the  warran^ 
18  but  suspended*  ib.  The  warranting  ancestor  being  attainted. 
the  warranty  is  determined,  319*  90 ;  thousrh  he  be  afterwards  par- 
doned, 331 ;  Mcm  u  to  map  bom  after  the  pardon*  ib.    By  mat* 
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ter  in  lieMl,  32?.  On  rcleaso  of  all  warranties,  or  ail  covenants 
real,  or  all  demands,  bj  the  warrantee  to  th(;  wurraator,  the  war- 
ranty is  extinct,  ib.  S«  it  may  be  extinguished  by  a  defeasance, 
323;  or  by  taking  benefit  of  the  samtMb.  Warranty  may  be 
defeated  in  part,  324.  Lineal  warranty  may  be  defeated  in  the 
manner  as  collateral  warranty,  324  to  331. 


CHAr.  xxxvr. 

Of  the  several  hinds  of  Deeds  or  Convey anees:  and 
first  of  a  Feoffment  and  Livery  of  Seisin, 

« 

Befinition  of  a  feoffment,  332*     Its  nature  and  operations,  333. 
I.  Livery  of  seisin  necessary  to.  a  feoffment,  334.  .  Livery  in  deed 
defined,  335.     May  be  made  by  a  solemn  act  and  words,  ib  ;  or  by 
>rords  withom  any  act,  ib.     Cannot  be  without  words,  336.     Di- 
versity herein  as  to  the  delivery  of  a  deed;ib.     Where  the  lands 
lie  in  one  county,  livery  in  part,  in  the  name  of  the  whole,  is  suffi- 
cient, 337;  secus  if  they  lie  in  several  counties,  337.     How  livery 
■hall  be  made  of  a  moveable  fi^emmple,  ib.     Livery  of  part  secun- 
dunt  Jbmutm  carttB^  V^'^^^s  ^^^  contained  in  the  deed,  338;  or,  if 
made  to  one  of  several  feoffees,  parses  to  all,  ib.;  or,  if  made  for 
]ife,  the  deed  beingr  in  fee,  passes  the  tee,  ih.    Where  the  deed  has 
no  effect,  livery  according  to  the  ileed  is  void,  339.     In  case  of  li- 
very  by  attorney,  the  attorney  must  be  appointed  by  deed,  ib- 
VTho  may  be  attomies  to  make  livery,  340.     Must  pursue  his  au- 
tbority,  both  express  and  implied,  341.     If  he  does  less  than  his 
warrant,  it  is  void,  343.    Diversity  herein  in  case  of  an  authority, 
coQpIed  with  an  interest,  ib.     The  attorney  cannot  make  livory 
within  therview,  344.    Cannot  make  livery  after  the  d&ath  of  the 
feoffor  or  feoffee,  ib.  liiyersity  her<  in  in  the  ca»e  of  a  corj>oration 
aggregate,  345 ;  or  as  to  a  license  to  alien,  ib.     Letter  of  attorney 
may  be  contained  in  a  deed  poll,  346 ;  or  in  an  indenture,  the  at- 
torney being  made  a  party,  ib.     Livery  in  law  defined,  ib.     Is  re- 
vocable by  the  death  of  the  feoffor  or  fouffee  before  entry,  347. 
Livery  within  the  view  is  good,  though  the  land  lie  ni  another 
county,  ib.     Where  the  feoffee  daro^  not  enter,  a  claim  is  sutficient, 
ib.     Livery  of  seisin  necessary  to  pass  a  freehold  interest m  re- 
mainder, ib.     On  lease  for  years,  remainder  for  lifer  in  tail  or  in- 
fee,  livery  must  be  ma^e  o  the  lessee,  348.     Livery  to  one  of  two 
lessees,  in  the  hame-of  both,  is  sutficient,  ib;  secus  as  to  livery  to 
one  of  two  joint  attornies,  ib.     L"ivery  ro  one  of  two  feoffees,  is 
void  as  to  the  absentee,  unless  by  deed,  349.     Livery  witlun  view* 
to  lessee  for  years,  is  void  to  pass  a  remainder,  ib.     Livery  must  be 
made  before  the  lesaee  enters,  ib.';  unless  he  enters  for  the  purpose 
of  receiving  livery,  ib.    Livery  of  seisin,  the  lessee  for  years  beings 
in  possession^  and  not  assent  in  jt*  is  void,  35.0 ;  secus  if  there  be  no 
person  on  the  premises,  ib.     Feoffment  and  letter  of  attorney  to 
take  possession,  and  after  make  livery,  the  feoffor  being  out  of  pos- 
ses8}on>  is  good>  351  ;  secus  as  to  a  lease  for  years,  the  lessor  be- 
ing out  of  possession  at  the  time  of  the  first  delivery,  ib.  ;  unless  it 
was  delivered  as  an  escrowtib.     Diversity  as  to  a  man  havicgf 
two  ways  to  pass  lands  by  the  common  law ;  and  two  ways,  the 
see  at  common  law^  and  the  other  by  the  statute  of  uses,  351, 9. 
J)*  What  things  may  pass  by  feoffment  and  hvery,  353.    Hi.  Ad- 
ttati^«8  ef  this  mod^  of  conveyance*  353, 4.     Dn  feofifhnefnt  in  fee 
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without  warranty*  the  purchaser  is  entitled  te  all  the  deeda,  S65. 
Secus  as  to  deeds  relating  to  tiie  title,  if  the  feoffor  be  boaad  te 

•warraQty>  355. 

Chap.   XXXVII. 

SAME  SUBJECT. 

Of  Grant  and  AttornmtnU 

Definition  of  a  frrant,  356.  Attornment  necessary  to  the  ^B& 
of  what  inheritances,  ib.  Definition  of  attornment,  357.  Difibr- 
•nt  kinds  of  attornment,  359.  Attornment  in  deedt  359.  I.  How 
made,  ib.  Mi^ht  be  by  words  alone,  ib. ;  or  by  delivery  of  a  thin^ 
by  way  of  attornment,  ib.  And  mi^ht  be  made  in  the  frantee% 
absence,  360.  And  in  seme  cases  was  good,  notwithstanding  an 
al^ration  in  the  thin^  granted,  ib.  Attornment  to  the  grant  for 
part,  was  good  for  the  whole,  ib.  But  it  must  have  been  made  mi 
the  life  of  the  grantor  and  gratitee,  ib.  Diversity  herein  when 
the  grant  was  by  fine,  361 ;  or  when  the  estate  passed  under  the 
statute  of  uses,  ib. ;  or  in  the  king's  rase,  ib.  TI.  To  whom  at* 
tomment  was  to  be  made.  362.  Attornment  to  one  of  twogras* 
tees  was  good  as  to  both,  ib. ;  or  if  one  died,  attornment  to  the 
survivor  was  good  ib. ;  secus  as  to  attornment  to  remainder- man 
after  tenant  for  life'fi  decease,  ib.  Feme  grantor  marrying  grantee, 
attornment  ^o  the  husband  was  good,  ib.  Attornment  to  cestui 
que  usi  of  a  rrversion  was  good,  363.;  or  if  made  to  grantee  fiir 
life,  it  was  good  as  to  the  remainder-man.  ib.  After  attornment 
to  the  srcond  of  two  several  granters,  it  could  not  be  made  to  the 
' first,  ib  Nor  when  the  grantor,  before  attornment  to  the  grantee 
of  the  reversion,  confirmed  io  the  tenant  in  tail,  dc^c.  ib. ;  or  where 
a  feme  grantor  married  before  attornment  to  the  grantee.  364. 
Attornment  to  two  several  grantees,  was  void,  ibb ;  or  to  two 
grants  to  the  same  person,  ib  ;  or  to  one  person  in  two  distinct  ca- 
pacities, ib.  But  attornment  to  a  grant  of  Black  Acre  or  White 
Acre,  was  good  afler  election,  ib.  III.  By  whom  attornment  wai 
to  be  made,  365.  On  grant  of  a  manor,  part  in  demesne  and  part 
in  service,  all*the  tenants  ought  to  attorn,  except  tenants  at  will, 
ib. ;  or  tenants  by  copy,  ib.  After  attornment  by  the  freeholders 
to  lessee  of  a  manor,  his  attornment  to  the  graqtee  of  the  rever* 
aion  was  sufiicient,  366.  Attornment  to  a  grant  of  a  reversion 
ought  to  be  made  by  the  tenant  immediately  privy  to  the  grantor, 
ib.  Diversity  herein  between  a  rent- service,  and  a  rent  charge  or 
rent-seek,  367,  8.  The  tenant  having  made  a  le^se  tor  life,  remain- 
der to  another  in  fee,  attornment  of  lessee  for  life  to  the  lord's 
grant  ot  the  services,  was  good  369  On  grant  of  the  seignory 
for  life,  remainder  in  fee,  attornment  to  grantee  for  life  was  good 
as  to  the  remainder,  370.  IV.  Attornment  in  law,  ib  On  grant 
of  services  to  the  husband  of  the  ter-tenant,  his  acceptance  of  the 
grant  was  an  attornment  in  law,  ib.  8o  if  the  grant  was  made  to 
the  wife  of  the  tenant,  and  he  accepted  the  deed.  371.  So  if  the 
tenant  made  a  lease  for  life,  remainder  to  another  in  fee,  and  the 
services  were  granted  to  the  leasee  for  life,  his  acceptance  of  the 
deed  was  an  attornment  in  law.  (In  which  case  the  aervieea  were 
suspended  for  life  only«  372,  3 ;  secus  where  the  grantee  held  m 
iee*simple),  373.  But  where  the  tenant  made  a  lease  for  life,  se^ 
nag  the  revenien-  te  himself,  bis  attornment  was  neeesaanr  te  a 
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gnx^  of  the  seififnory  to  the  leasee  for  life,  ib.  (In  wliich  case  the 
sei^lMry  was  suspeD  led  durini^  tlie  graateo's  litb),  373,  4.  Pay- 
n^nt  (It  part  of  the  services,  was  t  good  attornmont:  in  law  for  the 
whole,  374^  5.  Judgment  far  conusce  in  a  sci.  fa  for  any  part  of 
the  services,  was  a  good  attornm  >nr  m  law  for  the  whole,  375.  On 
lessor  confirming  to  htslesb*<^e  for  lifo^  remainder  to  another  in  fee, 
the  lessee's  acceptance  of  the  deed  wa8  a  good  attornment  in  lavi^, 
as  to  the  remaindei:,  ib.  On  lessoi  ousting:  *»'^  lessoe  for  years,  or 
duKisiiig  his  lessee  for  life,  and  makin;/  a  feaffiuent  in  fee,  the  les- 
see's regress  was  a  good  attornment  in  law,  to  vest  the  reversion 
m  the  feoffee,  376,  7.  So  where  he  recovered  in  an  assise,  378. 
iMversity  in  this  case  between  a  rent  incident  to  a  reversion,  and  a 
ftnt  not  incident  to  the  reversion,  ib.  Diversity  between  money 
given  by  way  of  a'toinment,  and,  where  it  was  given  by  way  of 
seistnef  rent,  379.  V.  Wha(  tenants  were  compellable,  or  per- 
aitted  to"attorn>  380.  Attornment  might  have  been  made  by  one 
of  eeveral  joint  tenants,  ib. ;  or  by  the  tenant  s  heir.  ib. ;  or  as 
ttgnee,  ib.  So  it  might  have  been  made  by  an  infant,  ib.  Secus  as 
to  a  person  being  nan  compos,  381.  \  ight  have  been  made  by 
lessee  for  years,  on  a  grant  of  a  reversion  expectant  on  his  estate^ 
ib.;  or  by  tenants  by  statute,  &c.  382;  or  by  lessee  for  life,  on  a 
grant  of  a  revernon  expectant  on  his  estate,  ib ;  or  by  tenants  by 
eonesj  or  dower,  though  after  aFsignment,  ib. ;  or  by  tenant  for 
Uie,  ^c  on  a  grant  of  the  remainder  expectant  on  his  estate,  383. 
So  it  might  have  been  made  by  tenant  in  tail,  on  a  grant  of  a  re- 
mainder expectant  on  his f state;  though  he  was  not  compellabla 
to  attorn,  384.  Becus  as  to  the  assignee  of  tenant  in  tail  after  pos- 
mWity,  &c-  iK  In  case  of  lease  for  years  to  one,  remainder  to 
another  for  Jife,  attomnient  tr)  a  grant  of  fhe  reversion,  might  have 
been  made  by  either«385.  On  a  grant  of  a  reversion  holden  of  the 
king  without  license,  tenant  for  life  was  not  compellable  to  attorn, 
in  a  quid  juris  claoiat,  386.  Nor  was  the  tenant  compellable  to 
attorn,  when  a  grant  by  6ne  was  defeasible,  ib.     On  attornment 

E'  *  i  tenant  for  life  in  a  quid  juris  clamat,  without  saving  his  pri- 
,  his  privilege  was  lost^  387.  8ecus  as  to  an  attornment  in 
ib. ;  or  in  law,  ib. ;  or  where  he  claimed  his  pri  i^ilege  in  the 
quid  juris  clamat,  ib.  VI  Attornment,  in  what  cases  unnecessary, 
388.  Attornment  not  requisite  to  a  release  by  one  joint- tenant  to 
his  companiont  ib,..;  or  by  the  reversioner  to  him  in  remainder  for 
life,  389  ;  or  where  tenant  for  life^  being  entitled  to  a  mediate  re- 
maieder  limited  to  his  own  right  heirs,  granted  it  over  in  fee,  ib.  Vlf . 
What  a  grantee,  by  fine  might  do  before  atturnoient,  390.  Might 
take  things  eeiaable  without  aciion,  but  could  neither  distrain,  nor 
nnintain  actions  requiring  privity,  390  T.  Secus  where  he  wasin 
hf  title  paramount,  either  by  act  of  law,  392,  3 ;  or  par:  [y  by  act  of 
]aw,  and  partly  by  act  of  the  party,  3^  4  ^  or  by  thft  statute  of  uses, 
ib. ;  orin  the  case  of  a  device  3^5*  V  III.  Of  attornment  to  estates 
by  disseisin,  &c.  396.  Attomment  to  a  disseisor  by  the  tenants  of 
a  manor,  part  in  demesne,  part  in  service,  dispossessed  tha  lord  of 
the  rents  and  aervicea.  397.  Secus  in  the  case  of  rents  in  gross, 
397, 8;  or  where  the  rents  and  services  were  incident  to.a  rever- 
mmk,  pareal  of  the  manor,  39i>-*-4«2. 


XIV 


AVALYTICAL    TAftLC. 


Chap.  XXXVIII. 


SAxME  SUBJECT. 

0/  LeaJies, 

Derivation  of  the  word  ^*  leafte/'  403.     I.  Circuraetancet  requi-' 
site  And  Inci(^'nt  to  a  loa^e  404.     Technical  wor^  not  necTssary, 
ib.     It  niM9t  have  a  certaio  beginning'  and  end,  405.     But,  in  |>ar' 
ticiilar  cases,  it  may  cea»^<'  and  revive  fi?'i*n  in  aevera)  persoiM, 
405.  6.     At  what  time  it  shall  commence,  where  the  demise  is,  to 
hold  from  the  date,  or  day  of  the  date,  407.    Lease  to  hold,  from 
thp  makings  hereof,  or  from  henceforth,  begins  from  the  delivery. 
408.     So  V' here  no  time  of  comrarncement  is  mentioned,  ib  ;  or 
when  ir  bears  a  void  or  impossible  date,'ib- ;  or  when  it  refers  to  a 
void  leaRe,  or  misrecitps  a  subf^istinfir  leas<»,  to  hold  from  ibe  ending' 
of  the  former  lease,  408.  5.     How  the  reservation  of  rent  is  to  be 
made :  In  respect  of  the  thin^^  out  of  which  it  may  be  tnade,  410. 
Must  he  out  of  lands  or  tenements,  whereon  a  distress  maybe  bad, 
ib. ;  though   rent  may  be  reserved  on   a  d<»mise  of  the  vesture 
or  herbage  ofMand,  411:  or  on  a  ^rant  of  a  reversion,  or  a  re- 
mainder,  &c.,  ib.      In  respect  of  the  words  by   which  it  may 
be  madtMb.      Diversity  between  a  reservation  and  an  exeeption, 
412.     Rr!;ervatioii  of  rent  must  be  mac^  to  the  lessor,  and  not  to 
a  strang^er,  ib.    Reservalion  of  rent  to  one  joint-tenant,  on  a  joint- 
lease,  enures  to  both:  unlc.*»s  by   deed  indented, ib.      Diversity 
between  a  reservation  of -rent  to  the  lessor,  without  sayinfir,  <«aiid 
bis  heirs,"  and  a  reservation  srenerallv.  where  the  lessor  dies  daring 
the  term  413.     The  rent  mi y  be  reserved  every  year,  or  every 
two  or  three  years,  414.     Where  the  lesj^or  is  not  seised  of  the 
land,  at  the  time  of  the  demise,  the  lessee  may  plead  nil  habuit  in 
tenemcntis,  415  ;  or  non  diniisit,  &,c.,  ib.    Secu$  if  the  lease  be  by 
deed  indented,  ib.     II.  Lease  by  estoppel,  ib.    Lease  for  years  by 
tenant  p*jr  autre  vie,  is  void  on  death  of  cestui  que  vie,  though  the 
lessor  afterwards  purchases  the  reversion,  416      Lease  for  years 
by  one  having  no  interest,  but  who  aflcrwarda  purchases  t!^elaod, 
is  good  by  estoppel.  417.     So  where  a  man  takes  a  lease  of  his 
:Own  land,  renderincr  rent,  ib.     Secus  as  to  a  lease  of  the  hetbage, 
ib.     Estoppel  determines  by  the  ending  of  the  term.  418.    III.  By 
whom  leases  may  be  made,  ib.     By  stat.  32  H.  8.  tenants  in  tail 
may  make  leases  for  three  lives  or  twenty-one  years,  so  as  to  bind 
their  issue,  419  ;  and  ecclesiastics,  seised  jure  ecclesis,  so  as  to 
bind  their  successors,  ib. ;  and  husband  and  wife,  seised  jure  uxo- 
Tts,  &c.,  ro  as  to  bind  her  and  their  heirs,  ib.     Circumstances  re- 
quisite to  these  leases,  420  to  424.     Parson  and  vicar  not  withia 
this  statute,  425.     By  stat.  1  Eliz.   ISEIiz.  and  1  Jac    ecclesiasti- 
.cml  persons  and  corporations  are  disabled  to  make  leases,  except 
for  21  years,  or  three  lives,  426.     Stat  32  H  8.  not  altered  by  the 
disabling  statute,  ib-     After  lease  (or  21  vcars  under  the  disabling 
statutes,  a  concurrent  lease  for  years  to  begin  from  the  makmg  ia 
good,  ib. ;  secus  if  it  be  for  life.  426,  7      Leases,  &c.  not  warrant- 
ed by  these  acts  void*  as  against  successors  only.  428,  9.  Lease  by 
tenant  of  the  land,  and  a  stronger,  enures  as  the  lease  of  the  te- 
nant only,  and  the  confirmation  of  the  stranger,  430.     Lease  by 
two  sevif  bi  tenants  of  several  lands^  enures  as  several  leases,  &c 
43L    I^eAse  by  tenant  pur  autre  tie  and  revainder-inan,  ei;iuT«s« 


ANAL.IITICAL    TABLE.  XV 

tfae  lease  of  the  particular  tenant  daring  the  life  of  ceeHii.que  vie, 
and  afterwards  as  the  lease  of  the  remainder- man,  431.  f  V.  Leas- 
ee, when  void  or  voidable.  432.  Lease  by  infant  at  15,  though 
VDid  at  common  law,  may  be  good  by  custom,  ib.  Leases  by  te- 
nants in  taili  or  persons  seis'>d  jure  eeclesis,  or  jure  uxoris,  not 
warranted  by  enabling  statutes,  are  voidable  after  the  lessor's 
death,  ib.  Lease  by  tenant  in  tail  according  to  the  statute,  the 
tenant  in  tail  dying  without  issue,  is  void  as  to  the  reversioner,  433. 
Lease  for  so  many  years  as  lessor  shall  live,  is  void  in  presenti, 
433  to  449. 


Chap.  XXXIX. 

SAME  SUBJECT. 

Of  E;cghunge. 

L  Of  what  things  an  exchange  may  be  made,  443.  The  things 
exchanged  need  not  be  in  esse  at  the  time  of  the  exchange,  ib. 
Transmutation  of  possession  not  requisite  to  an  exchange,  ib 
The  things  need  not  be  of  the  same  nature,  so  as  they  concern 
lands  or  tenements,  ib.  IT.  Circumstances  requisite  to  an  ex- 
cban^re,  444;  The  estates  reciprocally  given  in  exchange  must  be 
equal  in  quantity,  ib.  But  it  is  not  nepessary  that  there  phould  be 
equality  in  value,  ib*  \  nor  equality  in  quality,  445.  The  word 
'*  exchange"  is  requisites  44^.  Execution  must  be  had  by  entry  or 
daim  in  the  life  of  the  parties,  ib.  The  exchange  must  be  by  deed, 
in  the  ca«e  of  things  lying  in  grant,  ib.;  or  where  the  lands  lie  in 
several  counties,  ib.  ^ut  livery  of  seisin  is  not  necessary  to  an  ex- 
change, 440,  7;  though  .entry  must  be  made>  44$.  Exchange  by 
an  inSint  is  voidable  only,  ib.  On  an  exchange  warranty  is  im- 
plied. 448  to  460: 


Chap.  XL. 

SAME  SUBJECT.  . 

Of  Releases^ 

The  different  kinds  of  releases*  451.  Release  in  deed;  by  what 
"Words  created,  452.  Release  in  law,  453  to  455.  What  things 
may  be  released,  456.  Release  of  a  future  right  is  not  biadiug. 
Sectis  as  to  a  vested  right  to  take  effect  in  future,  ib. ;  or  where  a 
warranty  is  annexed  to  the  release.  457.  A  bare  authority  cannot 
he  released  458.  Secus  as  to  a  power  of  revocation,  ib.  Neither 
can  a  possibility  be  released.  459.  How  a  release  is  to  be  made, 
ib.  Releases  of  land^  ib  I.  Release  de  mitter  le  droit,  ib.  To 
wham  to  be  made.  ib.  {lei  >>ase  de  mitter  le  droit  to  a  person  ha- 
ving a  freehold  in  deed,  or  m  law,  is  good,'ib.  So  if  the  releasee 
liave  a  reversion  461 ;  or  a  remainder.  462.  But  if  made  to  a  per- 
son having  only  a  bare  right,  it  is  void,  ib.  Exceptions  to  thii 
rale,  463.  Release  de  mitter  le  droit  to  the  disseisor's  lessee  for 
lifs,  is  good  (no  privity  being  requit^ite).  464 ;  secus  if  niade  to  his 
for  years,  ib.     How  it  shall  enure,  465.    Release  de  mitter 
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!•  droit  bein^  nM<le  by  diMeisee  to  tlie  disseisor,  hit  estate  be* 
cotam  hwfuK  465    Sio  if  made  to  one  of  two  dieseiaors,  it  enurei^ 
te  birn  mlone!  ib.     But  if  niada  to  one  of  tnro  feofie^  of  e  disaetsor, 
it  enures  to  botb,  ib.    So  if  made  to  a  reversaoner  or  r^'OiaimJec- 
man;  it  enures  to  the  particular  tenant,  466 — et  ^  converso,  ib.x 
But  a  release  to  one  of  two  disaeisoni  afler  a  lease  for  life,  &c.  by 
tbeoa,  enures  to  both,  467     So  where  the  releasor  had  but  a  titl^ 
by  (brce  of  a  condition,  ib.;  or  but  a  right  to  a'  moiety,  46^;  €a 
where  the  release  is  made  lo  the  husband  of  one  of  two  disseisorty 
'  ib.'    On  release  de  mitter  le  droit  by  particular  tenant  to  one  of 
his  dissetsors,  it  enures  to  both,  ib. ;  unless  the  rever^'on  be  in  the 
king,  469;  or  the  disseisin  be  only  of  an  estate  ibr  lite,  ib  ;  or 
where  the  reversioner  joins  with  the  particular  tenant  in  the  re- 
lease, ib.    On  release  de  mitter  le  droit  to  a  subsequent  disseisor, 
it  enures  to  him  in  exclusion  of  the  others*  470.    If  made  to  the 
mlienee  of  disseisor's  tenant  for  life,  it  enures  to  him  in  eJtclusion  of 
the  dtsseisoi',  471 .     Sectfs  if  the  disseisee's  entry  was  not  lawful,  ib. 
On  relea  e  de  mitter  le  droit  by  disseisee's  son  (bis  entry  being 
lawful)  to  an  abator  of  the  heir  of  the  disseisor,  it  enures  as  a  bar 
to  the  heir«  472     On  release  de  mitter  le  droit  to  disseisor's  fe- 
ofllee  on  condition,  the  condition  is  not  avoided,  ib.    On  release  de 
mitter  le'  droit  te  disseisor,  rent-chartres,  Slc.  prcviodsly  granted 
by  him^  are  not  avoided,  473.     Secus  as  to  charges  not  created  by 
t&Q  releasee  him  elf  474.     In  what  cases  a  release  de  mitter  le 
droit,  shall  not  enure  by  way  of  entry  and  feoffment,  475.    Release 
fright  being  mad^  to  a  person  having  a  defeasible  possession,  oa 
the  possession  being  defeated,  the  right  of  the  land  follows  tbe 
right  of  possession.  476.     Secus  as  to  a  release  of  right  by  the 
4onor  to  a  discontinuee  of  an  estate  tail.  477;  or  where  the  right 
was  precedent  to  the  defeasible  estate,  ib. ;  or  being  subsequent^ 
Was  transferred  by  act  of  law.  478.     On  release  de  ,mitter  le  droit 
to  tbe  heir  of  the  alienee  of  an  infant  disseisor,  in  a  writ  of  right 
brought  by  the  disseisor  affainst  the  heir,  the  mise  being  joined  oa 
the  mere  right,  it  shall  be  found  for  the  releasee.  479 ;  though  the 
disseisor  might  have  entered,  460  to  4^6.     Release  de  mitter  ie 
droit  for  aa  hour,  is  as  good  as  if  made  in  fee,  488.     But  it  may  be 
made  on  condition, ib.     II.  Rtiease  d'extinguisher  le  droit,  489. 
To  whom  to  be  made,  ib.     Release  of  .right  of  seignory  by  the  lord 
to  his  tenant  being  disseised,  is  good  in  respect  of  privity,  ib.  Di- 
▼eraity  herein  between'  a  rent-service  and  a  rent  charge,  490 »  or 
a  bare  rig^t  to  land,  490  to  492.    Release  of  ri^rht  by  the  donor  to 
the  donee  in  tail,  &c  beinff  disseised,  is  good  to  ej^tinguish  tha 
teat,  492.    So  if  made  to  donee  in  tail  after  a.  discontinuance  by 
him,  ib.     So  a  release  t^  lessee  for  life,  after  a  disheisin,  enures  to 
extinguish  the  rent :  though  it  cannot  enure  by  way  of  enlargement, 
493-  Release  of  right  of  seignory  by  the  lord  to  very  tenant,  afler 
feoffment,  in  fee  by  him,  is  void,  493  to  496. .   fteasoh  of  the  divcr- 
aity  between  this  case,  and  that  of  a  release  to  very  tenant  being 
disseised,  497.     How  a  release  by  way  of  extinguishment  shafi 
enure,  ib.     On  release  of  right  of  seignory  by  the  lord  to  his  te- 
nant, tbe  seignory  in  extinct  as  to  all  persons,  ib.     On  release  of 
rent-charge,  common  of  pasture,  &l'.  to  the  terre-tenant,  tbe  rent* 
charge.  &.c.  is  extinct  as  to  all  persons,  ib.    So  if  made  to  him  {9 
tevenioni  in  case  of  a  joint  grant  of  rent  charge  by  the  reversioa* 
fr  and  the  particular  tenant^  498.    Diversity  herein  between  se* 
veral  estates  in  several  lands,  and  several  estates  in  one  land,  ib. 
Release  by  way  of  extinguishment  may  be  made  to  one  whose  et^ 
tate  is  suspended,  ib.    If  ay  be  made  far  pari  of  tbe  aatate,  ib.  6a^ 
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Bi  to  a  release  de  mitter  le  ^roit,  ib.  Words  of  inheritance  not 
necefvary  to  a  release  d'extinguisher  leilroit,  ib.  Secus  as  to  retr 
leases  by  way  of  enlar^inent,  499.  III.  Release  d'-enlargir  Tee* 
tale,  ib.  To  whom  to  be  ma(ie«  ib  Releasee  nanst  be  i»  privjtv 
to  the  releasor,  ib.  And  have  an  actual  estate- to  be  enlarf^e^ 
500.  A  tenant  merely  in  sappotdtton  of  law.  is  not  capal>le  of  a  re- 
Jease  d'enlar^r,  ib.  So  lessee  for  yearo.  bef<>re  entry,  having  but 
an  interesne  termini,  is  not  capable  of  a  release  by  way  of  enlarge*- 
Biedt,  601 .  SocDs  as  to  lessee  for  years  in  possession,  after  an  nn- 
ierlemBe  by  him.  502 ;  or  as  to  lessee  for  years  in  remainder,  aftar 
•atry  by  the  ^rst  lessee,  ib.  Diversity  between  a  release  d'enlar* 
mr  Testate,  and  a  release  de  mi.ter  le  droit,  to  lessee  for  years  bo* 
Iwe  entry,  ib.  Release  d'enlargir  to  tenant  for  life,  before  entiy^ 
is  good,  503.  Release  d^snlargir  may  be  made  to  tenant  by  st^*^ 
tate-itiorchant,  dLc.  ib. ;  or  to  tenant  at  will,  504.  Seciis  as  to  a 
mars  trespasser,  504.  5-  or  as  to  a  tenant  at  sufferance,  606.  6a^ 
m  eeatai  que  trust,  holding  at  the  will  of  the  trustees,  is  capable  of 
a  release  by  enlargement,  ib.  How  a  release-by  enlargement  shall 
enure,  509  On  release  of  all  the  right  to  tenant  pur  autre  vie,  aa 
aitate  for  his  own  life  pa-ves,  ib.  So  on  a  release  tif  si]  the  right  to 
teaioo  for  years,  an  estate  for  life  passes,  ib.  fiut  tos  release  en^ 
largin^an  estate  into  a  feCt  words  of  inheritance  are  necessary,  ib. 
Dirersity  herein  between  a  release  de  mitter  le  droit*,  and  a  release 
d'enlargir  Testate,  sit.  12.  IV^  Release  de  mitter  Testate,  5 la* 
To  whom  to  be  made,  and  how  it  shall  enure,  514.  Hitsband  and 
wifb  and  a  third  persbm  having  a  joint  estate*  a  release  by  «the 
third  person  to  the  husband  enures  de  mitter  Testate,  ib.  So  it 
made  to  the  wife,  ib.  On  release  by  one  of  three  joint- tenants  to 
xmm  •f  bis  coinpanionsi  it  enures  de  mitter  Testate*  ib  ;  but  a  ro^ 
lease  by  one  of  two  Join-tenanb  to  the  other,  does  not  to  all  pan* 
4NMBS  enure  de  rditter  Testate,  ib.  On  release  by  one  of  two  csi- 
yarceners  to  the  other,  it  enures  de  mitter  Testate*  ib.  Words  of 
inheritance  not  necessary  to  a  release  de  mitter  Tsetate»  ib*  Bat 
priTity  of  estate  is  requisite*  514>  515. 


Chav.  XLL 

»  '  'I 

SAME  SUBJECT. 
0/  a  Confirmatian, 

Definitlea  of  a  coqfirmatton,  516.  Its  nature  and  Operation*  ib. 
The  different  kinds,  517.  I.  Confirmation  in  deed*  by  what  words 
made,  ib.  II.  Confirnvation  in  law,  by  what  words  create<l,  ib. 
Operation. of  the  word,  << grant,"  517  to  519.;  « demise*" 519. 
**  win,"  ib.  On  joint  feoffbent  by  disseisee  and  disseisor's  heir,  it 
operates  as  to  the  disseisee*  as  a  confirmation,  ib  On  joint  feof^ 
aneot  by  disseisor  and  disseisee*  it  operates  as* to  the  disseisor,  as  a 
oonfinnation*  5i\  III.  Confirmation*  by  and  to  whom  to  be  made, 
ib.    Confirmation  hy  the  donor  to  the  lessee  fiir  years  of  his  te- 


to  the  lessee  of  his  tenant  for  years,  is  good*  (secus  as  to  a  re- 
lease), 623«  Confirmajtion  by  patron  and  ordinary  of  a  grant  of 
rest-chaiga.by  a.parson*  was  good,  (at  common  law]>  ib.    Diver- 
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fiticrs  as  to  confirmation  of  g^rants  by  ecclerastical  persom,  at  coxur' 
noon  law,  524,  5.    Diver8tty  between  a  cou^rm&tion  of  an  estate, 
add  a  confirmation  of  a  deed,  526.    Confirmation  by  donor  of  a 
grant  of  rent-charg*o  made' by  his  tenant  for  life,  is  good,  527.    .Di- 
▼er«ity  herein  where,  the  determination  of  the  rent  ia  exfiresaed  in 
the  dt'ud,  and  when  it  is  implied  in. law,  ib.   IV.  Confirmation,  how 
it  shall  enure,  ib.     When  to  the  whole  estate  of  the  confirmee,  ib. 
On  cenfirmation  by  disseisee  to  disseisor  of  his  estate,  it  enures  in 
fee,  though  without  words  of  inheritance,  528 ;  and  dt hough  made' 
in  tail,  or  for  life  only,  ib.;  or  but  fop  an  honr,  ib.  On  confirmatioa 
to  disseisor's  donee  in  tail  of  his  estate  for  his  life,  it  enures  to  the 
whole  estate  tail,  ib.     Diversity  herein  b^ween  the  confirmation 
0i  a  term  for  years,  and  that  of  an  estate  of  freehold,  ib.     (n  re- 
spect of  other  persons,  529.    On  confirmation  of  the  estate  of  the 
particular  tenant,  it  does  not  enuic  to  the  remainder  man,  (secus 
as  to  a  release),  ib.    On  confirmation  of  the  estate  o^  one  joint  te- 
nant, it  enures  to  both,  530.    On  confirmation  of  the  estate  of  the 
remainder-man,  or  reversioner,  it  enures  to  the  particular  tenant, 
531.    On  confirmation  of  the  estate  of  one  of  rwo  disseistirs,  it 
enures  to  both,  (though  otherwise  of  a  release ]>  532.     Secus  if  the 
habendum  be  to  hold  the  land  to  him  and  his  heirs>  ib      When  it 
enures  to  enlarge  the  estate  of  the  confirmeei  533.  ^  On  confirma- 
tion by  one  joint-tenant  of  the  estate  of  his  coropaninn>  his  estate 
is  not  eniargedf  ib.     Srcus'if  the  habendum  be  to  hold  the  tene* 
ments  to  him  and  his  heirs,  ib.     On  confirmation  of  the  estate  of 
tenant  for  life,  habendum  his  estate  to  him  and  his  heirs,  his  estate 
is  not  enlarged,  lb.     Secus  if  it  be  to  hold  th^  land  to  him  and  his 
heirs,  534     On  confirmation  to  baron  and  feme  lessee  for  life,  for 
their  hves,  the  husband  s  estate  is  enlarged  by  way  of  remainder 
for  life,  if  he  survive,  534.    So  if  made  to  h(m  and  his  heirs,  it 
enures  to  him  in  fee  after  her  decease*  536.     But  on  confirmation 
to  them  and  their  heirs,  it  enures  to  them  jointly  in  fee,  and  the 
husband  is  seised  in  right  of  his  wife  for  her-lifet  ib.     On  lease  to 
husband  and  wife  to  hold  one  moiety  to  him  for  life,  and  the  other 
moiety  to  her  for  life^  a  confirmation  to  them  and  their  heirs  enures 
to  him  m  fee  as  to  his  moiety,  and  to  them  jointly  as  to  the  other 
moiety,  ib.      But  on  such  lease  and  confirmation  to  two  m^n,  they 
are  tenants  in  common  of  the  inheritance,  ib.     8o  if  the  lessor 
Confirms  to  his  lessee  for  life  and  remainder-man  for  life,  tO'hold  to 
them  and  their  heirs,  ib* ;  or  whore,  after  a  gift  in  special  tail  to 
two  men,  the  donor  confirms  to  them  and  their  heirs,  537.     On 
confirmation  to  baron  and  tome  lessee  for  years,  for  their  lives*  it 
enures  to  them  jointly  R)r  life,  537       On  confirmation  to  tenant 
for  yeors,  to  hold  the  land  for  his  life,  &c.  his  estate  ia  enlarged 
fbrlifOf  &.C.  538.     Secus  if  the  confirmation  be  of  his  estate  with- 
out saying  morei  539.    Diversity  herein  in  the  case  of  a  release, 
ib.     Confirmation  of  a  grant  of  a  rent  newly  created,  to  hold  to 
the  grantee  in  fee,  is  void  to  enlarge  his  estate,  ib.     Secus  in  the 
case  of  a  rent-service  or  rent  charge  in  esse,  540.    V.  Confirma*' 
tion  of  a  rent-charge  not  avoided,  though  the  estate  out  of  which 
it  issued  be  afterwards  defeated  by  the  entry  of  the  confirmor, 
541 ;  or  by  his  recovery  in  an  action,  ib.    VI.  Confirmation  does 
not  give  distinct  rights*  542.     On  confirmation  by  the  loi  d  of  the 
estate  of  bis  tenant,  yet  the  seignory  remains,  ib.     So  in  the  case 
df  a  confirmation  of  the  estate  of  the  tenant  by  the  grantee  of  a 
refit-charge,  or  common,  yet  the  rent-charge,  or  common,  remains, 
ib.    Diversity  herein  in  the  case  of  a  release,  ib-    Vil.  Confim^- 
tron  does  not  extinguish  a  right  in  snsponc^,  543-    VIO.  On  <*on- 
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fii1natio&  by  the  lord  to  bu  tenant,  the  serrices  maj  be  abridged, 
but  new  aervicee  cannot  be  reserved,  ib.  Prlnty  necessary  to  a 
oonfirmatioD,  abrid^ng  services.  544  to  $47.  IX.  Confirmation  of 
a  void  estate,  is  void,  547.  Where  a  person  takes  away  a  villain  in 
froso  from  his  owner,  a  confirmation  to  him  of  his  estate  in  the  viU 
laiJi,  »  void,  ib*  Diversity  hereip  in  the  case  of  a  villain  regard- 
ant to  a  manor,  548 ;  or  where  the  deed  of  confirmation  enures  by 
way  of  grant,  549.  Confirmation  ef  estate  of  lessee  for  years,  be- 
fore eatey,  is  Toid«  550. 

Chap.  XLIL 

SAME  SUBJECT. 

0/  a  Surrender. 

D^nition  of  a  aurrender,  551.  The  different  khids  of  sorren- 
der,  55t.  I.  Surrender  in  deed,  553.  Might  be  by  {>arol  (at  com- 
mon law),  and  livery  of  seisin  not  requisite,  ib.  But  a  surrender 
of  things  in  grant  nnst  be  by  deed,  ib.  Surrender  must  be  of  aa 
actual  estate,  and  not  of  a-  mere  right,  ib.  II.  Surrender  in  law. 
654.  Lease  for  yesrs  to  be^n  at  a  future  day,  is  not  merged  by  a 
oarrender  in  deed,  before  the  dav»  ib.  Secus  as  to  a  Hurrender  inJaw 
by  acceptance  of  a  new  lease,  ib.  On  lease's  acceptance  of  a  new 
lease  on  condition,  by  breach  whereof  it  becomes  void,  yet  the  sur- 
render in  law  of  the  old  lease  is  absolute,  555^.  So  m  esse  the  les- 
eoe  accepts  a  grant  of  the  reversion  oa.condition^  &.c.  ib.  DiveN 
sity  herein  when  the  lessee  surrenders  on  condition,' ib.  On  guar- 
dian io  chivalry  tnking-a  fi^ofiVn^nt  of  the  infant,  though  it  be  void, 
.his  interest  is  surreqaered  in  law,  ib.-  On  lease  for  years  by  the 
master  of  an  hospital  sole  seised,  S^c,  the  lessee  being  afterwards 
made  master,  the  term  is  merged^  S56.  So  in  case  of  lessee  for 
years  marrying  the  feme  lessor,  ib.  Secus  where  a  man  lessor 
marries  the  feme  lessee/i  ib. ;  or  where  the  lessee  makes  the  lesssrr 
bis  executor,  557  to  569;  or  in  case  of  lessee  for  years,  under  a 
corporation  aggregate  of  many,  being  made  master,  563.,  III.  ef-* 
feet  of  a  surrender,  563.  On  a  surrender,  the  estate,  as  between 
the  parties,  is  absolutely  dererroined,  ib.  Secu&  as  to  strangers^ 
564;  unless  it  be  for  th^ir  advantage,  565.  Of  a  bond,  566  to  569. 

Chap.  XLIII. 

SAME  SUBJECT. 
0/  Convetfffncee  under  the  Statute  of  Usesy  fyc* 

Definition  of  an  use  at  common  law,  570.  Cannot  be  two  uses 
in  esse  of  the  same  laud,  571  to  577.,  On  what  conveyances  uses 
may  be  raised,  578.  On  teoffineut  to  futore  uses,  the  use  results 
to  the  feofibr  in  the  mean  time^  579  to  58'2  So  where  feofl[br  dis- 
poses of  the  profits  for  a  particular  time  in  prie^^nti,  the  use  oft}\o 
inheritance  is  hi  him,  as  a  thing  undisposed  of,  533  to  586.  By  stat^.  ^ 
27  U.  8.  all  uses  are  transferred  into  possession,  587  to  589.  Di- 
versity as  to  the  passing  of  the  estate,  between  a  feofifmunt  to  the 
intent  to  perform  feofiibr's  last-will,  and  where  it  is  to  the  use  of 
such  persons  and  such  estates  as  he  shall  fippoint  by  will,  590  to 
603.  ... 


Chaf-  XUV. 

Of  Jilienc^tion  by  Matter  6/  Record, 

Definition  and  natorQ  of  a  fine,  604  to  612.  Fine  by  tenant  in 
tail,  a  bar  to  tbe  issue :  Becoe  as  to  tfae  remainderoB^an,  or  rever- 
sioner, if  he  enter  within  five  years  after  bis  rig^ht  accrued,  613. 
Tenant  in  tail  being  disseisedt  or  having  a  right  qf  action,  a  fine, 
\tj  the  tenant  of  the  land;  after  fivt  years,  bars  the  right  of  the  ea- 
tate-tail,  lb.  Definition  of  a  common  recovery,  613  to  61  fir.  The 
jdifferent  kinds,  616.  Nature  and  operation  of  a  common  recove* 
iry,  617.  Commoa  recovery  Jby  tenapt  for  )ife>  no  bar  to  the  re** 
painder-man,  or  reversioner,  ib.  Secujias  to  a  common  recovery, 
by  tenant  for  life,  with  the  concurrence  of  tenant  in  tail,  ib.  Com- 
^lon  recovery  by  tenant  in  tail  in  possession,  is  a  bar  to  all  re- 
vqfunders  and  reversions^  61$ ;  and  to  the  estate  tail,  ib.  Secus  aa 
to  a  common  recovery  (or  fluej  by  tenant  in  tail  of  the  (Ling's  gift 
the  reversion  or  remainder  being  in  the  crown.  ib<  Conatructien 
of  Stat.  34  H.  8.  c.  20. »  6 1 9  to  623.  Recovery  suffered  by  tenant  in 
tail  without  vouchor,  no  bar  of  an  estate  tail,  6^3* 

OwAP.   XLV. 
0/  Mitnation'  by  Special  Custom. 

Alienation  by  aurrender,  the  proper  modeof  eonvejring  copyhold 
estates*  624 ;  or  custoiQary  freeholds,  tb.  Form  of  the  surrender, 
625.  Who  may  take  surrenders,'  696.  Lord  of  a  mafiot  pro  tern-- 
pore  may  take  surrenders,  627,  The  lordiuay  take  suNrendecs  oiit' 
of  court,  628.  Steward  of  a  manor,  his  office  and  ducies,  629. 
How  appointed,  ib.  Surrender  by  custom  may  be  made  to  the 
bailiff,  or  )o  l^o  tenants  of  the  manor,  out  of  court,  630.  Such 
surrender  made  out  of  court  must  be  presented  at  the  next  conrt, 
ib.  On  presentment  at  the  next  cpun  the  sunender  is  good, 
though  tne  surrenderor  die  in  the  mean  time*  ib.  Effect  of  a  sur- 
render and  admission,  632.  The  surrenderee  is  in  by  the  surren- 
deror, and  tbe  lord  is  a  mere  instrument,  ib.  On  surrender,  the 
limitation  of  the  use  being  general,  the  surrenderee  has  but  an  ^- 
tate  for  life,  633.  Sarrend<?r  out'of  Court  by  one  JDtnt»ten4ni  to  the 
use  of  his  will,  wif^h  presentment  <af>er^hi8  death)  at  the  next 
court,  euurea  as  a  severance  of  the  jointure  by  relation,  ib.  Cus- 
tom to  surrender  need  not  be  alleged  xji  pleading,  unless  surrendaf 
made  to  the  steward,  &G.  out  of  court,  634, 5. 

Cha?.  XLVL 
Of  UFlienation  by  Denise, 

Signification  and  otymolojry  of  the  word  "  deviso,"  656.  How- 
di^tmguished  frooj  a  ttietument,  ib.  At  c(  inmon  law,  no  lands  were 
deviseable  except  by  custom,  ib.  Alteration  in  tbe  common  law 
herein,  by  stat.  32  dt  34  H  8.  637  to  639.  Devise  by  custom,  not 
taken  away  by  these  statute8,640, 1 .  What  -devises  good  under 
the  stats,  of  wills,  642' to  645.  On  devise  of  lands,  the  freehold  in 
Jaw  18  in  the  devisee  before  entry.  645.  Construction  of  devises, 
646.  Where  th^TQ  ares^vcFat  wills)  or  two  inconsistent  devises,  the 
last  only  shall  stand,  b46  l6  652. 
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FIRST      INSTITUTE. 


BOOK    ff. 

OP   THE    liAW    OF    TENURES   AND   KEAL   PROPERTY 


CHAP*  ICXvill 

OT    ESTATES  UPOIT  Cdif DITION. 


L.rrpMBTOif,' having 'before  spoken  of  estate^  absolute/         ^^^    *• 
nwnr  bef^tmeth  to  entreat' of  estiites  Upda  condition  (a).  j<rature  of  edndUioAs 


Mf^. 


'. — , —        i •  Glaifr:  lib .  10.  cap.  8. 

Bracton,  lib.  2.  ca.  5. 
(A)i:ilales  upon  Con.ditidh,a8SirWilHaib']&'kc1cstohejvsUynimarks^  6.  7,  &c.lib.  4.  fol.* 
s  marc  pro^^erl;  c^ualifications  of  other  estates,  ^than  a  distinct  specie^  213.    Brit  cap.  36. 
tf  themselves.     Anf  'ciuantity  of  interest,  either  a  fee-simply,  a  freehold,  &  fol.  89.  99.  114. 
<tA  term  for  Veaft,  niiiy  be  gftiBted  with  an  express  condition  anueXGdk  130.  205.  206.  207. 
wbcTi^yy  an  ^ate  ma^  b^  cf  eated,  tolarg^ed,  or  defeated  upoh  an  uncer*^  249.  Fleta,  lib.  3» 
taiD  e-reot.     Whefe  (be  condition  mftst  be  pefformed  before  the  ^tate  cap.  9.  &  lib.  5.  cap. 
tan  conmi^nce^  it  is  dlllcd^  &'c6ndUion  p^ededent ;  but  where  the  eflfeot  of  5.  Mirr.  cap.  2:  — ' 
a  eooditioo  is  «itbes  to  enlafo;^  or  defeat  an  estate  already  commenced,  15.  i:  17. 
it  a  called  a  condition  ti^sequeM.    Thus,  if  an  estate  be  limited  to  A.^ 
upon  bis  mamriage  with  B.,  the  marriag^  is  a  precedent  cbndibon^  and  till 
Ikat  bappects  no  estate  veits  in  Al  f$bow:  Fkrl.  Ca/83.  Or  if  a  man  make 
a  lease  of  land  to  I.  S.  for  ten  years,  provided  that  if  ^e  pay  the  lessor 
lOf.  at  Micbaebnas,'  he  shall  have  me  land  to  htm  mi  his  heirs ;  this  i^ 
aUo  a  condition  precedent,  and  must  be  fulfilled  ere  the  estate  can  take 
cifiBcl.     Shep^  T.  17.  Bat  where  a  lease  is  made  for  years,  on  condition 
Ibal  the  leasee  tell  pay  10/.  to  lh«  lessor'&t  Michaelmas,  oi*  ebe  his  lease 
shall  be  TOtd,  this  is  a  cdridition  subsequent ;  for  here  ttie  estate  is  exe- 
cuted, but  the  coolinuance  tlicreof  depends  iipon  the  breach  orpCrfonur 
ance  of  tb^  eoodilidn:    Ibid.    So  if  a  man  grant  an  estate  in  fee-sim-< 
pie,  reserwing  16  himself  and  bis  heirs  a  certain  rent,  and  that,  if  sued 
lent  be  aoC  paid  at  the  times  limited,  it  shall  \fe  lawful  for  him  and  his 
hdn  to  F^-entiftr,  and  avoid  the  estate :  in  this  9ase  the  grantee  and  his 
*^n  have  an  estate  uponconditioD  lubs^qent,  whii!h'is  deft^ble  ifiWp, ' 

V'Ql^  II.       -  B- 
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^r^^ff^yy.Si^f^^^'^^  to  the  realty,  whereof  Little- 

^  ''  ton4ier?  §^akeilT,  m  mftegal  understandi^ 

a  quality  s^'pexed  by  bim  that  hath  estate,  interest,   or 
right,  to  the  same,  whereby  an  estate,  &c.  may  either  be 


coDclition  be  net  strictly  peribniMd.  Past,  20 1  a.  Conditions  prero<1^nt, 
which  are  to  create  an  estate,  receive^  liberal  construction  ;  and  if  the 
condition  is  performed  as  near  to  the  intent  as  possible  it  will  be  s«i0i- 
rient ;  bat  it  isa  lulethat  coBditions  which  defeat estates'are  to  be  con- 
•tructed  strictly.  -  Post,  230  a.  Rbl.  Abr.  438.  And  such. conditions 
can  only  be  reserved  to  the  feoffor,  donor,  or  lessor,  and  their  heirs,  anil 
'  not  to  a  stranger ;  for  it  is  a  maxim  of  law,  as  Lord  Coke  hereafter  oh- 
serves,  that  nothing  which  lies  in  acUon,  entry  or  re-entry,  can  be  granted 
over,  in  order  to  disoournge  maintenance  and  litigation.  t*ost,  214  a. 
Most  of  the  cases  relating  to  conditions  iall  under  the  distinctions  of  con- 
ditions precedent  and  subsequent 

Besides  these  express  or  convent ionary  conditions,  there  is  another 
r1a!9  of  conditions,  which  are  termed  conditions  in  lato^    Estates  upon 
condition  implied  ifi  law,  are  where  a  gtant  of  an  estate  has  a  condition 
annexed  to  it  inseparably  from  its  essence  and  constitution,  although  no 
condition  be  expressed  in  words.    4*  if  a  grant  be  made  to  a  man  of  an 
office  generally,  without  'adding  o&er  words ;   the  law  tacitly  annexes 
hereto  a  secret  condition,  that  the  grantee  shall  duly  execute  hii  office  ; 
on  breach  of  which  condition  it  is  lawful  fer  the  grantor  or  his  heir«  to 
oust  him,  and  to  grant  it  to  another  person.     Post,  232  b.-     Upon  the 
lame  principle  proceed  all  t|ie  forfeitures  which  are  givcm  by  law  of 
life-estates,  and  others,  for  any  acts  done  by  the  tenant  himself,  that  are 
incompatible  with  the  estate  which  he  holds.    As  if  a  tenant  for  life 
or  years  enfeoff  a  stranger  in  fee-simple,  this  is  a  forfeiture  of  their  seve- 
ral estates ;    being  a  breach  of  the  condition,  which  the  law  annexes 
thereto,  viz.  that  they  8hal>.not  attempt  to  create  agrester  estate  than 
they  themselves  are  entitled  to.    Pn^  215  a.    So  if  any  tenant  for  years, 
for  life,  or  in  fee,  commit  a  felony,  the  king,  or  other  lord  of  the  fee,  i» 
entitled  to  have  their  tenements,  because  their  estate  is  determined  by 
the  breach  of  (he  condition,  that  they  shall  not  commit  felony,  which  the 
law  tacitly  annexes  to  every  feudal  donation. 

To  the  feudal  system,  indeed,  we  owe  the  origin  of  the  doctrine  of 
conditions.  In  the  early  ages  of  the  feiid«  the  performance  of  feudal  ser- 
rioe  was  a  condition  incident  to,  and  inseparable  from,  the  estate  of  the- 
feudatory  ;  and,  in  case  of  iaikire  thereof,  tfie  lord  had  a  right  of  entry 
for  his  tenant's  forfeiture.  And,  in  after  times,  when  improper  feuds 
were  introduced,  estates  were  granted  subject  to  express  conditions : 
and  it  vaa  a  maxim  of  the  feudal  law,  that  convent  io  m^um  dat  donafioni; 
and,  therefore,  whatever  terms  the  donor  prescribed,  though  varying- 
from  the  general  course,  was  the  rule  by  which  the  grant  was  to  be  regu- 
lated. See  Sullif .  Lect  7.  p.  63.  Craig,  de  Jure  Feudali,  lib.  2.  die^. 
4.  sect.  1, 2,  3. 

In  the  civil  law  the  word  condition  has  a  much  more  extensive  signifi- 
cation than  in  oar  law';  for  in  the  former  conditions  are  defined  to  be 
"pactions  which  regulate  that  whidi  tlie  contraotors  have  a  mind  should 
be  done,  if  a  case  which  they  forefne  shodld  come  to  pass."  See  Domal* 
lib.  1.  tit.  1.  sect.  4.  Besides  the  distinctions  of  conditions  prcce<lent  and 
subsequent,  this  writer  also  mentions  a  third  sort  of  C9nditions,  viz.  those 
which  neither  accomplish  nor  dissolve  the  contract*;  but  which  only  make 
Bome*  other  changes  in  it :  as  Where  it  is  said,  that  if  a  house,  which  i» 
let  be  given  without  the  moveables  that  were  promised,  the  rent  shall 
be  lessened  so  much.  Ibid.— [£</.]  [See  Mr^Butlr's  note  at  the  eiu? 
of  the  volmae.    Note,  1 .] 
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ds^eated,  or  enlarged^  or  a:«tted  upon  an  uneerfeaiiioveivt. 
Condiiio  Jicilnr  dim  quidin  easum  imoertum  quips- 
ieti  iendere  mi  esseaut  turn  e$se  eot^ertur. 

ESTATES  which  men  have  m  lamb  or  tenements     LITTLETON. 
(1)  upmtcondiiion  aart  (8)  qfiwoMriSy  tns.  {3)  either  TkJdifferen't  kmd^o/ 
tketf  kave^iate  upon  condition  in  deed  {qua  est  factiy  condHwnt, 
tih^t  i%  upon  a  eondilion  expiies9fed  by  the  party  in  l^al  L  ^*^'  ^    **-» 
terras  of  bw),  or  upon  condition  in  law  (4)9  4*^ 


(3)* 
201    a. 


***Or  upon  cohditiofi.  in  lato^  ^.^^  Quns est  juris 
tiut  isy  /aczV^^erieated  by  law  without  any  words  used  by 
the  party.  Again  Littleton  subdmdetb  conditions  in  Abr.  420. 2*kep.  79.) 
deed  (though  not  in  express  words)  into  conditions  pre« 
cedent  (of  which  it  is^  said^  Conditio  adimpleri  debet 
jniusquam  seguatur  effectus)j  and' conditions  subse- 
quent. Again,  of  cdtiditionsin  deed  some  be  affirmative, 
and  sonie  in  the  negative ;  and  some  in  the  affirmative, 
which  inoiply  a  negative;  some  inake  the  estate,  where* 
unto  they  areanneiced,  voidable  by  entry  or  claim^  and 
aome  make  the  ^estate  void  ipse  facto,  widiout  entry  or 
daim.  *^^^^' 

Ahe  of  conditions  ia  deed,  some  be  annexed  to  the  rent 
reserved  out  of  the  land,  and  some  to  collateral  acts,  &c. : 
some  be  single,  some  in  the  conjunctive,  sonf^e  in  tbe  dis- 
junctive, as  shall  evidently  appear  in  this  chapter.  Where  Mir.  cap.  2.  sect.  15. 
the  examples  of  these  divisions  shall  be  explained  in  their  ^  ^^' 

proper  place. 

*  ... 

Of  conditions  in  law  more  shall  be  said  hereafter  in  this 
chapter.  ; 

UP  ON  condition  in  deed  isy  as  if  a  pian  by  deed  in- 
dented infeoffs  another  in  fee-simple  (5),  reserving  to  rcF'^T^^^TSJ!'   ^ 
L'         Ji-    X  •         ^  J  s   '         \  1.1     r       [Sect 325. 201. a] 

Aim  afiah%s  heirs  yearly  a  certain  rent  payable  at  one  condUioru  in  d&ed, 

feast  or  divers  feasts  per  zxinumfOn  condition  that  if 

\              (I)  Mr  e&ndUi^n  ngt  Id  L.  and  /3)  vu  not  in  L.  and  M.  nor  Rith. 

\           Jf.  nor  Roh.  \^)  ke.  not  in  L.  and  M>.  nor  Ro^. 

(2)  db-<n  in  L.  &nd  M.«Qd  Roh.  (5)  9implenoi  in  L.  aod  31.  oor 

A  Eoh.     .            ■ 


\ 
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ded  atwayS)  and  it  b  covenanted  and  agreed  betvreen  the 
said  parties,  that  the  lessee  should  not  alien.;  and  it'was 
adjudged  that  this  was  a  oondition  by  force  of  iheprovt- 
'    so^  and  a  corenaht  by  force  of  the  other  words  (b). 

This  word  prmxi^  shall  be  also  taken  as  a  limitation  or 
qualification^  as  hereafter  is  his  proper  place  shall  be  said. 
And  sometime  it  sfaalt  amount  to  a  covenant    All  which 
<*)  27^.  8.  15,  ice  ^Q  appear  by  the  authorities  in  the  marf^nt  (*). 

FleU,  Ub.  4.  cap.  S.- 

Bi^cton,  ubi  supra.       p^tur  the  4*^.  in  tbis  section  explanation  is  made  in  the 

Britt4m,  abi  supra.  ^.  ^  .    v. 

.  section  next  before. 

(Dyer  13,  b*) 

*^  Ita  gu€d.'^    This  is  the  third  condition  in  deed, 

whereof  our  author  maketh  mention. 

« 

r&cL330 ^^\       •«iSO,  there  be  oth^  words  in <i  deed  whiek  cause 
^  q^^f^  ^  ^;f^^^  ihe  tenetnenis  to  be  eendilional.  ^sif  upofkeuehfeoffi^ 

. .  menta  rent  be  reserved  to  the  feoffor y  fyc^  and  after- 
f»ard  this  word  ie  put  into  the  deed  (14), ,  That  if  il 
happen  the  ^foresaid  rent  to  be  behind  in  part  or  in 
a«  (15),  that  then  it  shall  be  lawful  for  the  feoffor 
(^^  "* and  his  heirs  to  enter,' 6ie. ;  this  is  a  deed  t^pon  con^ 

dition. 

203  h.  *^  Quod  si  contingiH'y  4'^."    This  is  the  Cpurth  condi- 

(Ante,  146  b.)  6  E.  2.  tion  in  deed  set  down  by  our  author:  ^ 

Entri^  Confc.  65. 

8  £.2.  Ass.  320.  ad- 

jii4^.  Quod  si  con-      (14)  ^/ ^^^^  not  ii)  L.  and  M.        (15)  &c.  adOed  in  L.  and  M.  and 

tingat    Pasch.  37  El.  i^  i^  lUh,  in  Rob. 

Rot.  254.  inter  Sayar 

et  Hares  in  Com.  Ban- —  ■  •  .      ..  i  ^ 


CO. 


(B)  So  the  Word  ^*  proviso**  may  operate  as  a  condition,  althoug^h  there 
be  oovenanU  before.  3  Dy.  311.  2  Co.  70  b.  1  Rol.  Abr.  410.  Hot  if 
'  the  clause  in  which  it  stands  has  dependence  on  another  clause  of  the 
deed,  or  be  the  words  of  the  feoflee,  to  oompel  the  feofibr  to  do  some- 
thing, then  It  is  not  a  condition,  but  only  .a  -coTenant.  Sheph.  Touch. 
122.    Moor,  307.  707, 

Where  the  word  *^  pfoviso**  shall  be  taken  to  be  only  a  qualifioation  or 
explication  of  a  covenant  or  grant  see  3  Leon.  138.  3  Leon.  9S5,  236. 
Dy^.  332.  4  Leon.  70.  3  Leon.  16.  foph.  119.  Gouldsb.  131.  And. 
71, 73.  )^.  707.  3  Co.  73  a.  As  to  the  differenoe  between  a  ooncitition, 
a  remainder,  and  a  conditional  limitation,  see  the  note  to  fo.  314  b.  post* 
-^Edf]     [SeeMr.J3K/^*jnotoatthi6DdQf  thftvgL  NoU3.] 
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BUT  there  is  a  diversity  between  tkiaward  si  con-     LITTLETaN. 
dflpt,&c  and  the  %oord9  next a/orewuC  *c.    For  these  [Sect331.a04.b.] 

..-.  „.  ,  M    •  ,        {DtrersUi/  between 

tBordSySi  eontiogity^  &e.  ar.e  notsghi.  worth  to  such  aq^odsieonHn^ai^ani^ 

amdOimy  uniessii  hath  these  wards  foOqwing,  «  TAarj^^"^*"^'^*"-^'^'' 

iiskaUbe  iaw/jidfynr.the  feoffor, and^M^  heirs  to  enter^^ 

4^     But  in  ike  cases  aforesaid^  ii  is  not  necessary  by 

the  la^t  to  put  suehcfiausityScilii^^Uhat  the  feoffor  and 

his  hdrs  may  enter^^  ^c*.  because  they   mc^y  do  this 

h§  force qf  the  seprds  aforesaid^  for.  that  they  contain 

{16)  in  themselves  a  condition^  scilieety  that  thefer^ffhr 

end  his  heirs  may  en teTf^^c.  Yet  it  is  commonly  used^  in    • 

nil  such  cases  aforesaid^  fo'  put  (17)  the  clauses  in  the 

deeds,  MiUceU  if  ihe  rent  be  behittd^^.  that  it  shall 

be  lawful  to   the  feoffor  and  his  heirs  to  enter ^   fyc. 

And  this  is  well  done^  for  this- intent j  to  declare  and 

express  to  the  common  peoplcy  ioiw  are  not  learned  ( 19) 

ill  the  iau?f  (^9)  ^f  i^^  Planner  arid  condition  of  the 

Jeoffment;  4^.     •Ss  if  a  man  .seised-  of  land  (M)  let- 

ieth  tie  same  land  to.  another  by  deed  indented  for 

term  of  years^  rendering  to^him  a  certain  rsnt^  it^  is 

used  to  be  ptit  into  th^  deed,  that  if  the  i*ent  be  behind 

at  the  day  of  paymenf,  or  by  the  space  of  .a  week,  or 

a  monf  Jh  4*c.  that  then  it  shdUhe  Ipwf'ul  tothe-less- 

or  to  distrain,  ^-c.  (21 )  yet  ike-  lessor:  may  distrain  of 

common  right  far  the  rent  behind,  4"^.   though  such 

words  were  not  pvd  into  the  deedy^c.  '  ' 

"  Or  a  monih,  S;c.  '^  Here,  albei  t  the  dau^  of  distress?  20.T  ». 

be  added,  that  if  the  rent  be  behind   by  the  space  of 
a  week  or^  month,  that  the  lessof  may  distrain,  yet  ha 
may  distraia  within  the  week  <Mr  month,  becau^  a  dis-  ^ 
tress  IS  incident  of  conjmon  rigSrto  every  rent-service. 
And  the  words  be  in  the  affirmative,  and  therefore  can. 
ttot  restrain  that  which  is  incident  of  common  right. 

*Thc  other  &c.  in  this  section  upon  that  which  hath  (7)"* 

been  said  are  evident 


fJ6)  tf— €«inL.  andM.  and  ,  (19)  de  ttimarmfr^lemai^ere  in 
Roh.  '  L.  aiid  M.  and  Roh. 

(17}  ie$  tiels  in  L.  flnd  M.  and  (^)  come  de  franktenmerU  add- 
Itoli.  edm  L.  and  M.  and  Rbh. 

(I&)  en  la de  in  L.  9nA  M.  dt  la.  '   (91)  et  added,  in  li.  and  M.'  and 

m  Rob.  B.oh. 
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204.  a.  By  soction  dSO,  it  is  evident  that  some  words  or 

themselvfe  do  make  a  coodition,  aiid*^eine  other  (where^ 
of  our  auilior  in  seetiop  SSbimUeth  an  example)  do  not 
3  W/c.  7.  Si.  of  IhcQiselveB  make  a  conidttion  without  a  conclusion  and 

Kieia,  iib.  4.  cap.  9.    clause  of  re-etitwr  :  and  manr  times  (si)  makes  a  eondi-^' 
(5  Hop.  9,}  tion  (c),  and  sometimes  a  imitation,,  as  hereafter  shall  be 

•^'  said  in  this  chapter.  •       . 

•   '  • 
133  b  '^^*'  ^^^^  InessepotM  donatidni  modus f  c&nditioj  aive  causa i 

(*^)  Sciio  gudd  {uf)  modus  est  (si)  tandxHo  (quia) 
causa, 

BractoTi,  nw  .ttpm.'        CondHiO  is  eXplaiH^'  before.  •  Modus  \»  at- this  day 

properly  taken  for  a  modification,  Itmitatioo^  or  qualifica* 
tion^  for  the- which  also  the  law*  hath' appointed^  apt 
words  $'  and  beoause  Littleton  speaketh  of  this  abo  in  Uio 
end  6f  this  ehaptor^  I  will  reserve  thi»  matter  to.  his  piTo* 
per  jriace^x'  whepe^-  the-  readm*  shall  -porceive  escellent 
matt^  of  teaming  touifchtng  this  point 

*    •  ■  ' 

•   and  Pr6.  CausCy  the.  cf^ft  or  consideration  of  the  f  rant  And 

Pro.  $4  E.  3. 34.        herein  there  is  -a  diversity  ^between  a  gift  of  lands,  and  a 

42:°  Flo.  141  i.    *^  giftof  an  annuity,  or  such  like.     For  example,  if  a  man 

7  Rep.flb.  io.e8b.>  carant  an  annuity  oro  «na  dcra  ierrmfin  this  <)asethts 

Ante.  144  a.    9  Rep.  ^     ,  .  \/^.  r  .u  .        j    .,.       r 

9b  8t    Poat,337a.)     t^rd  ;}ro  showeth  the  oause  of  roe  grant,  and   therefore 

alneunteth  to  a  condition  ;  •for,  if  the  acre  of  land  be 
evicts  by  an  elder  title,  the  annuity  shall  ce  e,  for  ces^ 
sante  caii^  eessaf  effc<ius» 

And  $0  if  an  annuify  be  granted  pro  deciimsj  &c.  iT 
the  grantee  [a]  be  umgdHy  disturbed  of  the  tithes,  the 
;mnuity  ceaseth.  And  so  it  is  if  an  Annuity  be  granted 
pro  consilioi  and  the  grantee  refuse  to  give  counsel,  the 
annuity  ceaseth.  So  if  an  annuity  tie  granted  quod 
prsestaret  consilium^  this  makes  the  grant  conditional. 


(C)  That  the  i^eral  meaning;  of  the  word  » if"  implies  a  condition 
precedent,  unlen  it  be  controlled  by  other  words,  see  Utoinficld  v.  Crmt* 
der,  1  N.  R.  386.-r-[44f.] 

((A)  Imtwd  of  gniiitecr  it  should  be  erantor,  at  it  teenu.  See  Mr, 
Rilso's  Jniro.^,  119.    Note  from  18U>Lon«U  KOit.  18%).} 
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Bol if  A,  prB  cansilio impensoj  lite,  makea  feofiiDeatf  ^  £•  ^  ^-  33 E.  3. 
«r  a  lease  far  life,  of  aft  acre,  or  /m>  «ntf  acrd  ierr»f  &c.  i5°e!'4.  2  b.  8  H.  e! 
alheit  tedenieth  counael,  or  that  the  acre  be  evicted,  yet  2*  lyi^'^^g^^' 
A  dtttt  BOt  re-eot»r  ;  tor  in  this  ease  there  ought  to  be  32E.  i.AvowrieS^t 
hgfi  woi^  of  condition  or  qualification ;  for  the  cause  ^  ^'^  w  6  ^  ^'^' 
or  eeoBidfiration  shall  not  avoid  the  state  of  the  feofiee.  10*£. a  44.  'sE.2, 
•And  the  reason  of  this  diversity  is,  for  that  the  sUte  of  ^  ^  ^!J\i^  ^'  ^'  ^ 
th»  Imd  19  axecoted,  and  the  annrnty  executory. 

And  yet  sometime  in  ease  of  lands  or  tenements  (eaitsa)  Fl«ta,  lib.  5.  cap.  34! 
dull  make  a  eonditioa.    As  if  a  womgn  give  lands  (p  a^  ^**  '*  ^  ^'  ^^- 
sttB  and  bis  beifs,  emusSmatrimonn  ptmbcutij  in  this 
ease  if  she  either  marry  the  aaan,  or  the  man  refiise  to 
aairy  her,  sbe  shall  have  thov  land  again  to  her  and  to  her 
heirs,  (a)  But  of  the  other  side,  if  a  man  give  land  to  a  («)  &,£«  9*  C«i  ia,viu 
vfmnan  and  to  her  heirs,  causd  fnatrimonii  prselocuiif  5  jgl^  C^adition  Br. 
thsQgh  he  [b}  many  her,  or  the  woman  refuse,  he  shall 
net  have  tiw  had  tgftin,  for  it  stands  not  with  the  mo^ 
de9^  of  immen  in  this  kind,  to  ask  advice  of  learned 
conaiely  as  the  man  may  and  oitghl  ;  (*)  and  tfaerather,  (*)  la  E.  1.  1.  Pepff. 
Car  that  in  the  case  of  the  woman  she  may  aver  the  cause,  ?^  b**ms^?  *  v'j 
(tor  ^  fVt^aoQ  afoiesaid)  aRb<kigh  it  be  not  contained  in  tei^ 
thadmd^  yea  thoogb  tb9  feoffment  be  made  without  deed. 

Uaam  B)dwth  •  feafiineat  ia  fat,  ad  /6eiendum,  j^  ^„^  ^^  „^ 
«r  Jmaemii^t  or  eA  inttn/iont,  or  ad  effeetum,  ev  rndt^^ifto^tyfieientm 
t,  ttut  tlie  laoSee  «ImU  do  or  not  do  Midi  anj^^^^^i, 


intei)- 

aet,  nope  tf  Ihefle  wfHds  mi^  the  State  in  the  land  eon- 1^"««  ^-  l>y«r  138, 
^itioiial ;  jbr  m  jodgme^x)f  law  they  are  no  words  of  tit  Condition,  19.  Br! 
cooditkm  ;  and  se  was  it  k^Jvc^,  HUL  18  Elia.  in  Com.  ^-^"g-  ^^^^  ^ 
Baaco,  in  the  ca^  of  a  common  person ;  but,  in  the  case  Do<^  &  Stud.  }ib.a.' 
of  the  fciog,  &e  said  er  4jie  like  wcwds  do  create  a  coadi-  ^Ef^^^l^ve  wi! 
tiapy  «ai  fo il  is  In  the  caftt  of  a  will  of  a  common  per-0  ^'  A^.  407.40d! 
9m^wMAjp9ae  I  nqrself  |#ard  and  observed.  fhJ^%si^T%S^ 

64  a.  ioIle&.4Sa.) 


Bo^  far  the  avoiding  of  a  lease  for  years^  such  precise  ^^uf  Uaiufir 


do  mt  amy  hee^hadbuntuedb^  Lord  Coke.    Note  to  18th  Lond. 


ymrr. 


Vox.  n.  .  c 
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words  of  condition  are  not  so  strictly  required,  as  in  case 
(h)  7  E.  6.  Dyer  79,  of  freehold  and  inheritance.    (6)  For  if  a  man  by  deed 

clause  (and  the  said  lessee  shadl  continually  dwell  upon  the 
capital  messuage  of  the  said  .manor,  upon  pain  of  forfeit- 
ure of  the  said  term)  the^  words  amount  to  a  condition. 

And  so  it  is  if  such  a  clause  be  in  such  a  lease,  Quod 
3 RS.^Dy. 65. 66,  ^<^  ticebety  to  the  lessee,  dare,  vendere^  vel  concedere 
4  Mar.  138.  siatumj  ei  9ub  pandforisfaeturmy^s  amounts  to  make 

the  lease  for  years/lefeasible  ;  and  so  it  was  adjudged  in 

r  ^  Hill  40  Elis.  Rot  ^  ^^^  ®^  -common  pleas  (c)  in  queen  Elizabeth's  time ; 
1610.  inter  Browne     and  the  reason  of  the  court  was,  that  a  lease  for  years 

^oaSL   Br.  and    ^"^^"^  ^^^  •  contract,  which  may  begin  by  word,  and  by 
Bettone^  eaic.  word  may  be  dissolved. 

I 
I  < 

(9)*  «f  here  is  a  difference  betweena  rent  and  a  re-entry,  for, 

eondUi»n,orn9t,       served  without  deed  (d);  but  a  condition,  with  a  re^n- 
308  b*  Z^^t  &S!^»  cannot  be^reserved  in  those  cases,  without  deed. 
«14.)  ' 

LITTLETON.        •SLSOy  if  a  man  make  a  deed  g/*  feoffment  to 

[Sect  359. 222  b.]  iino/A«r,  ani^fn  the  deed  there  is  no  conditipny  fyc. 

[Cora  222  b.]   (either  in  deed  or  in  law)  und  when  the  fioffor  wiU 

make  livery  qf  seisin  unto  him  by  force  of  the  same 
deed  J  he  makes  livery  qf  seisin  unto  him,  upon  certain 
condition  (22);  in  this  cascy  nothing  of  the  tenements 
passeth  by  the  deedy  for  that  the  condition  is  not 
comprised  toithin  the  deedy  and  the  feoffment  is  in 
.    like  force  as  if  no  such  deed  had  been  made. 

(4  lUp.  ss  a.)  18  E.  3.     ^^^  ^^  reason  hereof  is,  for  that  the  estate  passeth  by 
19.36.  17  Am.  g  30.  ^e  livery  of  seisin  (23).    And  in  this  case  the  feoflbr, 

upon  the  delivery  of  seisin,  must  express  the  state  to  him 
and  his  heirs,  or  to  the  heirs  of  his  body,  &c. 


KdL 


22)ftc.addedinL.anAM.aQd      (33)  See  post,  48  a. 


•ataa^mrtsia^. 


(D)  Tlii8i8tDbeunclentood,atcQioBuiii  law,  before  the  29  Cha.  2. 
fie  S.'H^^) 
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If  an  agreement  be  made  between  two,  that  the  one  34  Aw.  PI.  6. 
sfaaQ  infeoff  the  other  upon  condition,  in  surety  of  the 
payment  of  certain  money,  and  after  the  livery  is  made 
to  him  and  his  heirs  generally,  the  state  is  holden  by 
some  to  be  upon  condition ;  inasmuch  as  the  intent  of  the 
parties  was  not  changed  at  any  time,  but  continued  at  the 
time  of  the  livery  (e). 

*  If  »'man  make  a  chailer  of  feoffment  in  fee,  and  the  {^^)* 

fadhr  deliver  seisin  for  life,  the  feoffee   shall  hold  it  277  '19  £.3.  ibid  ^* 
but  for  life  ;  but  if  the  livery  be  expressly  for  life,  and 
also  according  to  the  deed,  the  whole  fee-simple  shall 
pass;  because  it  hath  reference  to  the  deed. 

ALSO,  if  land  be  granted  to  a  (24)  man  for  term     LITTLETON. 

[Sec.  349. 216  a.] 

(34)  home  not  in  L.  and  M.  nor  Roh.  CimiUiaiii   pnce^eni^ 

__-— _^_— __--______^_____^__«_____— — .  to  enittrge  <m  utate, 

vhcn  ffflMM. 

(E)  A  Boi^gage  will  not  be  etisalj  presomed  against  ^n  absolute  oon- 

Tejanoe,  eapeciallj  if  the  possession  has  gone  alonr  with  the  convevance,' 

CMtrelT.Ficrcfcase,  Forrest  61.;  but  parol  evidence  is  adnuflsible  to 

show  mr  explain  the  real  intention  and  purpose  of  the  parties,  though 

Ibe  eomreyanoe  be  absolute.    MaxwtU  v.  Moniaeute^  Pre.  Ch.  5^6. 

HUIer  V.  1Valka;2Aik.  98./ayiie«  v.  Siaihm^^Aik.  388.    So  if  » 

sanfar  mooey  mortgage  land  to  B.  by  deed,  being  of  greater  yearly 

rafale  Qnn  the  interest  money,  and  before  the  sealing  of  £e  deed  it  was 

^pccA  \fj  wotdw  that  the  mortgagor  should  hare  and  receive  the  profits, 

not  the  mortgagee,  this  is  good  and  usual  in  such  cases,  and  B  may  plead 

the  ferhal  ^reement  to  avoid  the  danger  of  usury.  Surglaey  v.  EUing- 

IBR,  BiwnL  Rep.  191.    For,  in  such  cases,  the  proof  offered  is  not  coo- 

adered  as  a  variation  of  the  agreement,  but  only  explanatory  of  what  it 

WIS  meant  to  have  been. 

Bat  it  is  a  gaieral  rule,  that  parol  evidence  is  not  admissible  to  eontra- 
diet,  or  vary,  or  add  to  the  terms  of  a  deed.  Countess  of  RutlantTs  ease^ 
5  Co.  9S.  £«eUer  V.  Miiierd,^  Ventr.  107.  T^inneyr.  Ttsmejf,  3Atk. 
8.  H^nes  v.  Hare,  1  H.  Bl.  659.  Mease  v.  Mease.  Cowp.  47. :  and 
where  the  deed  is  not  impeached  for  fraud,  or  other  illegal  matter  (Col- 
Urns  V.  BiatOem,  t  Wils.  347.  PoU  v.  Uarohin,  9  East  41i.  n.  JPaston 
r.  Popftom,  9  Ea^t,  406.),  no  consideration  can  be  averred  or  proved  con- 
traiy  to  that  expreaed  iiv  the  deed ;  though  it  is  not  considered  to  be 
cootary  to,  or  ioconcistentwith  a  deed,  to  prove  another  coasidenition  in 
addltioatothe  consideration  expressed.  2  Rol.  Abr.  786. 1  Co.  176.  Dy- 
er, 146  a.  Vernon's  ease^  4  Co.  3.  Craythorne^  v.  Smnbume^  14  Ves.  170. 
PhiL  Law.Evid.  4S6. 

So  It  is  an  established  principle  in  courts  of  equity  as  well  as  in  the 
ffwmnnffi  Jaw  eoarls,  that  parol  evidence  of  the  intention  of  the  parties  is 
D(A  adwMwMe  to  vary,  or  add  to  the  terms  of  a  written  agreement  P*eU 
r.  rfci— ftertowe,  3  Dick.  424.  Hare  v.  ShearwoosL,  1  Yes.  241.  Jordin 
r.  iyeaiiiii,3  fir.  C.  C.  388.  Jatkswi  v.  Cater,  5  Yes.  688^  fVoUam  v. 
Mearntt  7  Yes.  21 1.  But  when  a  court  of  equity  is  called  upon  to  exer- 
flsse  its  peealiar  jurisdiction,  by  decreeing  a  specific  performaoce,  the 
puty  it  be  charged  is  admitted  to  show,  that,  under  the  circumstances, 
tile  phiiitifii  not  entitled  to  have  the  asreement  specifically  perfoimed. 
a  C.  7.  Yea.  S19.  Clarke  v.  Orant,  14  Ves.  524.  Rmsbottom  v.  Gosden^ 
1  Yci.  A:  B.  les.    ir«fi£A  r.  Wmehestcr^  lYes.  k  B.  375.  [Ed.] 
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i^tufo  years  M^fm  such  condiiiofh  that  ifht  shall  pay 

to  tie  grantor  within  the  said  two  years  40  marks  ^ 

(25)  then  he  shall  have  the  land  to  him  and  to  his 

heirSf  4t.  (here  4-c.  imidieth  an  estate  in  tail,  or  a  lease 

for  life);  in  thiscastj  if  the  grantee  enter  by  force  qf 

the  granif  without  any  livery  qf  seisin  made  tintp  him 

by  the  grantor,  and  after  he  payeth  the  grardar  the 

[CaKX  i)16  a.]   ^^  marks  within  the  two  years;  yet  he  hath  nothing 

(g.  lUp.  7^   flowd.  in  the  land  but  far  term  qf  two  years,  because  no  Uve^ 

(Ant.  fW.)        ^  ^  seisin  was  made  unto  him  at  the  beginning. 

For  if  he  should  have  a  freehold  and  fee  in  this 
case,  because  he  hath  performed  the  condition,  then  he 
should  have  a  freehold  by  force  qf  the  first  grant y 
where  no  livery  qf  seisin  was  made  qf  this,  which 
toouJd  be  (26)  inconvenient,  ^.  But  \f  the  grantor 
had  made  livery  qf  seisin  to  the  grantee  by  force  qf 
the  grant,  then  should  the  grantee  have^  the  freehold 
and  the/x  upon  the  same  condition. 

216  a.  Here  six  tfaiags  are  to  be  observed.    Firsts  Littleton 

here  pottieth  an  examjde  of  a  condition  precedent  (f). 

Secondly,  that  such  ^  condition  wbicfi  createth  an  es- 

(11)*  tate  may  be  made  *by  parol  without  deed  (o).    Thirdly, 

that  livery  of  seisin  in  this  case  must  be  made  before  the 

lessee  enter  (as  Littleton  here  saith  at  the  beginning), 

for,  after  his  entry,  livery  made  to  him  that  is  in  posses- 

Vid.  Met.  00.      ^^^^  ^  ^^^^  i^)'     Fourthly,  that  if  no  livery  of  seisin  be 

(Poit,4Sa.)       itude,  that  no  fee  simple  doth  pass,  altfaou^  the  money 

be  paid.  Fifthly,  that  it  is  inconvenient  that  the  fee* 
simple  should  ^pass  in  this  ci^  without  livery  of  seisin. 
Sixthly,  that  arguinentum  ab  incohvenienti  is  forcible 
in  law,  as  often  hath  been  and  shall  be  observed.    See 

(25)  TueaddedinL.  andM.aiid        (26)  tnMfi^WMWftf,  &c— diem- 
Roh.  /refteOMfiiii  L.aixlM.  uidllolL 


(F)  As  to  oooditioiiB  precedent  aadtttbaeqaeiit,  tee  antt^  n,  (A.)  p.  1. 
and  infra,  n.  (K)  p.  \9^Ed.] 

(G)  TliAt  u,  at  common  law,  belbre  the  atalote  of  Cha.  fL  c  3.^ 

ride  48  a.  post,  Cbap.  36.  Of  ieoAniits*— {M.} 
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^  fliis  kind  of  ocmdition  ia  the  aectkm  next  ibl- 
tofriiig  {•)  (I)- 

JU^SO^  if  land  be  granted  to  a  man  far  term  «^rcJJ''TJf  ^?Jb 
JuK  yecTf,  tipon  conditionythat  \f  he  pay  to  tAegrant^^  '-' 

flr  wiihm  the  two  Jiret  years  forty  marka^  that  then 
he  shmU  have/eej  or  otherwiee  but  far  term  of  the  five 
jfearSj  and  Hvery  of  eeiain  ie  made  to  him  by  force  qf, 
tkegroHif  now  he  hath  a  fee-nrnple  conditional^  tfc. 
Ad  \f  in  this  case  the  grantee  do  not  pay  to  the 
grantor  the  forty  marks  within  the  first  two  years^ 
then,  immediately  after  the  said  two  years  past^  the 
fee  and  the  fredwld  ia  and  shall  be  adjudged  in  the 
grantor  J  because^  that  the  grantor  cannot  after  the 
said  two  years  presently  enter  upon  the  grantecj  for 
that  the  grasUee  hath  yet  title  by  three  years^  to  have 
and  occupy  the  land  by  force  qf  the  same  grant.  (By  [Coke>  218  b^] 
tliis  it  appearethy  that  albeit  the  leasee  had  pro  tempore 
a  fee-simple,  yet  after  that  fee-simple  is  divested  out  of 
liifli,and  vested  in  the  lessor^he  shall  bold  the  land  for 
duee  years  by  the  express  limitation  of  the  parties)* 
Asdwo,  because  that  the  condition  cf  the  part  qf  the 
grantee  is  broken^  and  the  grantor  cannot  enter,  the 
lasp  will  put  the  fee  and  the  freehold  in  the  grantor. 
For  if  the  grantee  ia%  this  case  makes  waste,  then  of-- 
ter  the  breach  qf  the  condition,  ttc  and  after  the  two 
*years,  the  grantor  shall  have  his  writ  qf  waste.  And  *^17  a. 
this  is  a  good  proof  then,  that  the  reversion  is  in 
him,  4^ 

^  Then  he  hath  a  fee-simple  conditional,  fyc ''    The         261b. 
ISikB  is  of  an  estate  in  tail^  or  for  life.  (5  Rep.  98.) 

Many  are  of  opinion  against  Litdeton  in  this  case,  and  On  UaMeforyean^tou' 
didr  reason  is,  because  the  fee-simple  is  to  commence  j^5|'']J^ 
upon  a  ^condition  precedentyand  therefore  cannot  pass  un*  wheiktr  a  fee  eondi- 
til  the  eoodition  be  performed;  and  that  here  Littleton  ^^"^^^xi 

i*)  See  the  next  note. 


(1)  SseAfir.jrtiffer'fiioteAttheeDdof  UmToI*  Note  3. 
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,  of  a  condition  precedent  doth  (before  the  performance 

thereof)  make  it  subsequent :  and,  for  proof  of  their  opi- 

nion,  they  avouch  many  successions  of  authorities,  that 

no  fee-simple  should  pass  before  the  condition  performed. 

31  E.  1.  tit.  Fectff-31  E.  1.  tit.  Feoffments  and  Faits  119.     A.  lettethama- 
mmu  uid  Faite  119.  ^^^  ^^  g    ^^^  ^^^  ^^  2^  ^^^^  ^^^  ^y^^  ^^^  ^^^|^^  ^^t 

after  the  term  of  twenty  years,  that  B.  and  his  heirs  should 
hold  the  said  manor  for  ever  by  twelve  pounds  rent,  A. 
taketh  a  wife,  and  dieth  before  the  term  be  past,  the  wife 
of  A.  demands  dower.  And  there  Wayland,  chief  jus- 
tice, saith,  that  the  fee  and  the  franktenement  doth  repose 
io  the  person  of  the  lessor  until  the  term  be  past,  for  be- 
fore that  the  condition  is  tiot  performed ;  for  if  the  lessor 
had  aliened  the  land  before  the  end  of  the  term,  B.  should 
not  recover  by  a  writ  of  assise,  and  by  the  death  of  the 
•217  a*  lessor  the  chief  lord  should  have  had  the  wardship  *of  the 
heir  of  the  lessor  ;  and  by  judgment  the  wife  recovered 
dower,  for  the  termor  could  not  have  fee,  all  which  be  the 
words  of  that  book. 

WE.  2.  tit  Voucher     ^^  ^'  ^'  ^^  Voucher  265.      I.  letteth  lands  to  B.  for 

265.     (8  Rep.   73.  eight  years,  and  if  the  lessor  pay  not  a  hundred  marks  to 

^^'      '^  the  lessee  at  the  end  of  the  term,  that  then  he  shall  have 

I  fee :  by  the  non-payment  of  the  money,  the  fee  and  frank- 
tenement  accrueth  to  him,  and  before,  the  lessee  cannot 
be  impleaded  in  ^praecipe,  neither  shall  he  vouch. 

Cfll  E.  3.  10.  PI.     (d)  7  E.  3.  10.  I.  letteth  certain  lands  to  N.  for  the 
Com.  Sayes  case  272.^^^  often  years,  rendering  a  hundred  shillings  by  the 

.  year  to  him  and  his  heirs,  and  granted  by  deed,  that  if  he 
held  the  lands  over  to  him  and  his  heirs,  that  he  should, 
render  by  the  year  ^£20 :  the  lessor,  during  the  term, 
brought  an  action  of  debt  for  the  rent  And  there  Herle, 
chief  justice  of  the  common  pleas,  giveth  the  rule,  that 
during  the  term  the  lessee  had  but  for  years,  and  there- 
fore the  action  of  debt  maintainable. 

(O^E.  3.  tit  Attaint     (gj  44  jj,  3,  tit  Attaint  22.  &  43  Ass.  p.  41.     D.  and 

A.  enfeoff  th^  two  plaintiffs  in  the  assise,  they  let  those 
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lancbto  S.  for  term  of  nine  years  upon  condition,  that  if 

tte  plaintiff  in  the  assise  pay  ^  hundred  shillings  to  S. 

darine  the  term,  *that  S.  shall  hiffe  it  but  for  nine  years, 

and  if  they  pay  it  not,  that  S.  shall  have  fee.       S.  conti-  (*^y 

nueth  his  estate  by  one  year,  and  after  granteth  his  estate 

to  one  H.,  which  H.  continueth  his  estate  by  two  years, 

and  granteth  the  residue  of  the  term  to  R.,  and  within 

the  term  of  nine  years  the  plaintiflb  in  the  assise  pay  the 

hmidfed  shillings  to  S.      R.  continueth  his  possession 

after  the  term,  and  infeoffeth  D.  which  infeoffeth  tiie 

Lord  Fomivai,  a^nst  whpm  and  others,  without  any 

elaim  or  entry  made  by  the  plaintiffs,  after  the  nine  years 

ended,  be  brought  his  assise,  and  after  adjournment  re- 

eomered. 

(f)  10  E.  3.  39  &  40.     R.  doth  let  certain  lands  to  I.  CO  ^  E- 3- ?•  Z^- 

*  ^  ,  ,    .  ^  ^  ,  ,10  Ass.  15.  til  Asi. 

for  term  of  twelve  years,  and  m  surety  of  his  term  he  lei.   PI.  Com. 

maketh  a  charter  of  the  fee  upon  condition,  that  if  he  be  Browning:»s  caa.  135. 

jQstuibed  within  the  term,  that  he  cannot  hold  the  lands 

until  the  end  of  the  term,  that  then  he  shall  hold  the 

fands  to  him  and  his  heirs  for  ever,  and  seisin  was  deli- 

Teiei  upon  the  one  charter  and  the  other.     R.  within  the 

term  pVoughed  and  sowed  the  land,  and  took  the  profits: 

against  the  will  of  I.,  and  I.  upon  this  disturbance  had 

fee  and  recovered  in  assise. 

6  R.  3.  tit  Quid  Juris  clamat  20.      If  a  lease  be  6  R.  2.  tit  i^cid  juris 
made  for  a  term  upon  condition,  if  the  lessee  pay  a  certain  ^"'***'^* 
sum  within  the  term,  that  then  he  shall  have  fee;  if  he 
pay  the  money  he  shall  have  the  fee,  but  if  before  the 
day  of  payment  the  lessor  levieth  a  fine  to  another,  the 
lessee  ought  to  attorn  by  protestation,  and  if  he  pay  the 
xDoney,  the  eonusee  shall  have  it,  and  the  conusee  shall   , 
have  the  rent  reserved  until  the  day  of  .payment ;    and 
if  hud  be  letten  for  term  of  years  upon  condition,,  that  if 
the  lessee  be  ousted  within  the  term  by  the  lessor,  that 
he  tiuSl  have  fee,  if  he  be  busted^  he  shall  have  fee  by  « 

the  eondition,  and  notwithstanding  he  shall  not  have  any 
assise,  bat  he  must  have  possession  after  the  ouster,  and 
of  this  he  ahall  have  an  assise. 
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C)  15  H.7. 1 1.  And  genenllf  die  books  (*)  are  eited  that  make  a  di. 

siLef 6 b[' ^'        vsrsily  between  a  conditioa  precedent  and  a condittoD 

eobeequent 

0)  Dj«r.  10.  Ei».  And  hstiy,  tfi^  cite  Dyer,  (g)  10  Biiz.  081.  and  in 
viLiain^ttScS^SayandPullert  case,  PL  Com.  )B72^  the  opinions  of 
taofErtatoaftir     Dyer  and  Bio^mo. 

•en* 

0"^)*  ^Notwithitanding  all  diis,  there  are  those  that  defend 

the  opinion  of  Litdetoa^  both  by  reaaon  and  authority. 
By  reaaouy  for  that  by  the  rule  of  law  a  livery  of  aeitiA 
mmt  pen  a  present  fivehdd  to  some  person,  and  cannot 

VidlitL  in  the  chap- S*^®  ^  freehold  in  /uturOf  at  it  must  do  in  this  ease,  if 
ter  if  BitatM  ibr     after  liyery  of  seisin  made  the  freehold  and  inheritance 

ahould  not  pass  presently,  but  expect  until  the  condition 
be  pMbrmed ;  and  theralbre  if  a  lease  Cor  years  be  made 
tB  begin  at  Miekaebnas,  the  remainder  over  to  another  in 
fiee,  if  the  lessor  make  livery  of  seisin  before  Miefaaehnas, 
the  fifwy  is  void^  because,  if  it  shoidd  work  at  all,  it 
nuiat  take  effiact  pnsently,  and  cannot  etpeot 

CO  fta  130.  2  R«p.  Secondly,  they  say  that  when  the  leaaor  makes  lirmy 
STs.  ^oit,3780    1^  ^  lessQe,tt  cannot  stand  with  «qr  reason  tint  i^ainet 

bis  own  livery  of  seisin  a  freehold  should  ramain  in  the 
lessor,  seeing  there  is  a  person  able  to  take  it  Bat  if  a 
man  by  deed  make  a  lease  for  years,  the  remainder  to  the 
right  heirs  of  I.  &,  and  the  lessor  make  livery  to  the 
kiMe  Hemdum/€r$nam  ckarimy  tUs  livery  is  void,  be. 
cause  during  die  life  of  L  S.  has  right  heir  cannot  take 
(liapr  m!9im  e$t  hmre$  tracn/w,)  and  in  that  caae  the  frpor 
held  sbeH  not  remsin  in  the  kaaer,  md  eiqiect  the  deelh 
of  I.  &  4tuuig  the  1am ;  fer  although  L  S.  die  dnriog 
the  terWf  yet  the  wmainder  is  iroid,  beeauae  a  li^v^ery  of 
aeiain  cannot  ttKpcst 

217  b  '^^^  ^^  ^  ijottim,  diak  aeeiegall  the  booke  albre- 

itB/^is.)      eaidyrove  thiftaiidi  a  cenditienis  good^  and  liiat  the 

Uvery  made  to  the  lessee  is  effectual,  by  consequence 
the  ftealMiId  and  inhertenee  mnstpass  peesently  or  eot 
stall* 
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And  it  is  not  rare,  ny  they,  io  ovnr  books,  Hiat  wonls 
diaB  be  transposed  and  marshalled  so  as  the  feoffinent  or 
grant  may  take  eflfect     (A)  As  if  a  man  io  tbe  month  of  W  ^  ^^  Grai^« 
Februafy  make  a  lease  for  years,  reserving  a  yearly  rent, 
payable  at  the  leasts  of  Saint  Michael  the  Arcfaangeli  and 
the  AimnneistioQ  of  our  Lady,  during  the  term,  the  kltr 
(in  this  caae  of  reservatioa)  shall  knalte  traospositfon  of 
fhe  Seaste,  viz,  at  the  feasts  of  the  AnnmiciatioQ,  and  of 
Same  ACehael  the  Ardiangel»  ftat  the  rent  may  be  paid 
yearly  daring  tlie  t^rm.    And  *so  it  is  (t)  in  cai|e  of  a^       (^^* 
grant  of  aa  aanoity.    And  farther  they  take  a  dtin^rtity  s^ord>  tet^Hs^e^ 
in  thia  eaoe  between  a  lease  for  life  and  a  lease  for  years.  S?*Zi,^  ^^^^ 

^  nicfaol  8  casf f  487«  - 

For  in  ease  of  a  lease  for.  life  with  sneha  condition  to 
IttYefte,  tbey  agree  that  the  fee-simple  passetli  not  be- 
fere  the  p^onnaoce  of  ihe  condition,^  for  that  tbe  livery 
may  presently  work  upon  file  freehold ;  bnt  otherwise 
it  is  HI  the  case  of  a  lease  for  years.  Also  Hiey  take  a 
difeni^  between  inberitanoss  that  lie  in  grant  and  in- 
hentnees  tiiat  lie  in  livery,  f^rlhey  agree  that  if  a 
man  grant  nn  advowson  for  years  upon  eo^dttiony  that  if 
the  gratfiee  jmy  twenty  shilling  &e.  wtthia  the  teraa,  . 
ttat  ttiea  he  sbalt  have  fee,  the  grantee  shall  net  harja 
lee  nodUhe  condition  be  performed.  Btsiede  rimiB^ 
iuA.  Bot  otherwise  it  is  where  litery  of  seisin  js  m- 
qnsite,  and  tiierefbre  if  the  king  make  sueh^  a  leatSe  for 
years  upon  snch  aeonditiob,  the  fee-simple  shall  not  pass 
psesemly,  because'iii  that  case  no  livery-  is  made.  - 

They  also  make  several  answers  to  the  authorities  be- 
fore  eited.  For  as  to  the  case  in  31  E.  I.  they  say  that 
ekhertlie  ease  is  misreported,  or  e}se  the  law  is  against 
die  jeigi^ent  For  the  case  is  but  this,  that  a  man 
make  a  kaae  of  a  manor  to  B.  for  twenty  years,  and  tbot 
after  the  twenty  years  B.  shall  hold  the  manor  to  him 
ad  his  heira  by  twelve  pound  r^nt,  and  (as  it  most  be 
mtendedj  naketh  livery  of  seisin,  in  fhis  case  it  Is  clear 
(say  they)  that  B.  hath  a  fee-simpte  imiintenant,  for 
there  is  no  condition  precedent  in  the  case. 

As  lor  the  east  in  IS  E.  2^  the  case  (as  it  ispitt  in  the  Ssi^niiitftiaM'b 
Vot.ii.  c*  c^ubi^.^.. 
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bbok)  is,  that  John  de  Maire  made  a  charter  to  John  de 
Burford  of  fee-simple,  and  the  same  day  it  was  covenan- 
ted between  them  that  John  de  Burford  should  hold  the 
same  tenements  for  eight  years,  amd  if  he  did  not  pay  a 
hundred  marks  at  the  end  of  the  term,  that  the  land  shall 
remain  to  John  de  Burford  and  his  heirs,.    In  which 
case,  say  they,  there  is  direct  repugnancy  ;  for,  first,  the 
charter  of  the  fee-simple  was  absolute,  and  after  the  same 
day  it  was  covenanted  between  them,  &c.  this  coyenant, 
.being  made  after  the  charter,  could  neither  alter  the  ab- 
solute charter,  nor  upon  a  condition  precedeut  ^ve  him 
a  {^  simple,  that  had  a  fee-simple  before. 

*To  all  the  other  books,  viz.  7  E.  S.  10  E.  3.  10  Ass- 
(1^)*  •  44  £•  4i  44  Aaii  and  a  R.  »•  they  say,  that  being  right- 
ly andei9tood  they  are  good  law  ;  for  in  some  of  these 
books,  as  namely,  10  E.  3.  10  Ass.  &c.  it  appeareth  that 
there  was  a  charter  made  in  surety  of  the  term,  which, 
say  they,  must  be  intended  thus,  viz.  a  man  maketh  a 
leas^for  years,  the  lessee  enters  and  the  lessor  makes  a 
charter  to  the  lessee,  and  thereby  doth  grant  unto  him^ 
that  if  he  pay  unto  the  lessor  a  hundred  marks  during 
Che  term,  that  tiien  he  shall  have  and  hold  the  lands  to 
him  and  to  his  heirs. 

n  Com.  in  Nicfaol's     In  this  case,  say  they,  there  need  no  livery  of  seisin, 
«w»,487.  y^^^  j^j^jj  enure  as  an  executory  grant  by  increasing  of  the 

estate,  and  in  that  case,  without  question,  the  fee-simple 
passeth  not  before  the  condition  performed. 

And  th^^ore  Littleton  warily  putteth  his  case  of  an 
estate  made  all  at  one  time  by  one  conveyance,  and  a  li- 
very made  thereupon. 

Por  Littleton  himself  in  the  section  before  saith,  that 
in  that  case  without  a  livery  nothing  passeth  of  the  free- 
hold and  inheritance. 

And  this  diversity  (say  they)  is  proved  by  books  ;  and 
(fc)  10  B-8*  64*        thereupon  they  cite  {&)  10  E.  3.  64.    In  a  writ  of  dow- 
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cr  Ihe  tenant  vouched  to  watranly ;  the  vouchee  as  I0 
part  pleaded  that  the  husband  was  never  seised  of  any  es- 
tate whereof  she  might  be  endowed  ;  as  to  the  residue 
the  tenant  pleaded  that  he  leased  to  the  husband  in  gage 
upon  condition,  that  if  the  lessor  paid  ten  marks  at  a  cer-  ^ 

taio  day,  that  he  should  re-enter,  and  if  he  failed  of  pay* 
ment,  that  the  land  should  remain  to  the  husband  and 
his  heirs,  which  must  be  intended  to  be  done  by  one  en- 
tire  ^dy  and  pleaded  that  he  paid  the  money  at  the  day, 
ivfaicfa  is  aDowed  to  be  a  good  plea  :  ErgOy  the  fee-timple 
passed  by  the  livery,  otherwise  the  plea  had  amounted 
that  the  husband  was  never  seised,  &c  And,  say  they, 
that  it  cannot  be  intended  that  th^udges  should  be  of  . 
one  opinion  in  Trinity  term,  and  of  another  opinion  in  . 
Miehaelmaa  term  in  the  same  year,,  and  therefore  (they 
hold)  *their  several  opinions  are  in  respect  of  the  said  (17)* 

diversity  of  the  case. 

t 

(t)  32  E.  3.  tit  Garr.  30.  A  *  tenant  by  the  curtesy  (i)  31 E.  3.  tit  Garr. 
made  a  lease  for  years,  and  in  surety  of  the  terra,  ^c. 
made  a  charter  in  fee-simple,  and  made  livery  according 
to  the  charter  (note  a  special  mention  made  of  livery  in 
thbcase);  and  issue  being  takea  in  an  assise,  whether 
the  ^tenant  by  the  curtesy  demised  in  fee,  upon  thespc-  *^18  ^ 
eial  matter  found,  it  was  adjudged  that  a  fee-simple  passr 
ed,  and  that  the  heir  might  enter  for  a  forfeitur^i  which, 
aay  they,  in  case  of  livery  is  an  express  judgment  in  tlie 
point  agreeing  with  the  opinion  of  Littleton/ 

(m)  43  E.  3.  35,.  In  an  action  of  wast^  against  one  io  ^''*)  ^  ^-  ^-  *' 
lands  which  he  held  for  term  of  years,  Belknap  pleaded 
thus  fi>r  the  defendant :  that  the  defepdtnt  was  seised  in 
feey  and  infeoffed  the  plaintllT,  &c.  anti  af^r  the  plaintiff 
demised  the  land  back  again  to  the  /defendant  for  year$ 
upon  condition,  that  if  the  defendanil  p^id  certain  money,. 
<Lc  that  then  the  defendant  might  retain  the  land  to  him 
and  to  his  heirs,  and  if  not,  the  jflaintifT  might  enter,  &d. 
and  pbaded  that  the  term  endured,  and  that  the  day  of 
pajrment  was  not  come,  and  demanded  judgment,  if  tlie 
plaintiff  nay  maintain  an  action  of  waste,  inasmuc^.as 
the  defendant  had  now  a  fee-simple,  and  showe^  forth. 
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the  ind|Uttnre  of  lease  with  the  aondition  (which  agraedi 
with  Littleton's  case),  all  being  done  at  one  time,  and  by 
one  deed,  and  livery  intended,  and  with  Littleton's  opi» 
nioo  also.  It  is  trpe,  say  they»  thai  Ca^vendish,  accounael 
with  the  plaintiff,  offered  to  demur,  but  never  proceeded. 
in)  9D  a1  pl« 90i      (n)  Vide  20  Ass.  4)).  20. 

Other  authorities  they  cite,  bnt  the;ie  (as  I  take  it}  are 
the  principal,  and  therefore  for  avoiding  of  tediousness, 
having  I  fear  beoo  too  long  upon  this  point,  the  others  I 
omit.  Only  this  they  add»  that  Littleton  had  seen  and 
c^msidered  of  the  said  books,  and  have  set  down  bis  opi- 
nion where  livery  of  seisin  is  made  upon  a  conveyance 
made  at  one  time,  a^^ath  been  said,  that  he  hath  fee-sim- 
ple conditional. 

li^fla  ^Benigne  lector,  uiere'tuojtbdicio,  ^ukU  enim  impe- 

Fraooe^  qsm.  (Djo-  ^^-     Conditio  benefidalis  gum  atatum  consttuit  be^ 
45.    Ploml7«,)       nigj^  secundum  verbarum  intentionem  tsi  interpret 

tandUf  odioaa  autem  qusB  fitafum  destruii  stricti  secun- 
dum verborumproprietatem  est  accipicnda  (i). 


n)  In  the  esM  put  by  Littleton,  sod  ao  follj  oamiMiiled  on  bj  hofd 
Coke,  whutever  doubt  may  exist  aa  to  the  point  wheUier  the  greotee 
took  a  coDditional  fee  inunedUateSy  on  the  conveyance  and  IiT^tay  bein^ 
aiade,  it  ia  ^uite  dear  that  the  condition  UaelfiBipood,  and  that  on  miv 
ibrmance  thereof  the  fee-aimpla  will  pan.  And  it  was  resolTod  in  Lord 
Sli^ard**  east  (8  Co.  74.},  that  sach  a  grant  may  be  good  ai  waU  of  thingB 
which  lie  in  gtani  as  of  things  which  Ue  m  Iwayi  and  may  be  amMoud 
as  well  to  an  estate  tail,  which  canndl  be  diveft^  as  to  an  estate  lor  life 
or  years,  which  aiay  be  merged  by  the  aeoess.  of  a  greater  esteta.  B«t 
sodi  increase  of  at  estate  by  ibroe  of  sueh.a  oonditaoa  ought  to  have  fiwr 
incidents : — 1st.  l\ere  ooglit  to  be  a  particolar  estate  as  a  foandation  tat 
iifta  increase  to  tala  efiect  upon,  which  pariioiilar  estate  mint  not  be 
an  esUte  at  will,  not  revooable,  nor  contingent  StUy.  Sooh  particalar 
estete  ought  to  continie  in  the  lessee,  or  grantee,  until  the  inerease  hap- 
pees,  withoat  any  altsration  oi  privity  in  eetete  by  alienation  of  the 
lessee  or  grantee:  bat  mcb  increase  need  not  take  plaoe  inunediately 
upon  the  particular  eitot^  but  mav  enure  as  a  mediate  remainder,  sub- 
aeqnent  to  an  iutermediatoregminder  for  lifia,  or  in  tail  lb  somebody  else, 
ddly.  That  the  increase  muit  vest  and  take  eilect  immediately  upon  the 
parformafioe  of  the  «ondition,or  sever.  4ttily.  That  the  partiettlar  es* 
tate,  and  the  increase,  oug^t  to  take  eftct  by  one  and  the  same  iostrument 
or  dted,  or  by  several  deeds,  d^vcred  at  one  and  the  same  time  (which, 
in  effect,  is  the  same  thing,  for  ftmjmeominmiiijkmi  intm  etdEoi/ur); 
beeaose  tlw  panksular  estate,  and  the  inoreaae  thereupon,  is  only  a  grant 
totake  eflbct  out  of  one  and  the  same  root ;  and  though  the  increase  vest 
•i  adiftrpnt  tale,  yet*  when  it  h  vested,  it  has  its  foitce  and  efydL  Adu^ 
the  same  grant  8  Co.  77  a.  Fearoe.  Cent  Rem.  420.  422.  4th  ed.  £t 
vid.  Sheph.  Condi.  JoL  129.  where  another  requiaife  is  mentioned,  name- 
ly, that  the  condition  upon  which  the  increase  is  to  take  place,  must  be 
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A  Joise  is  made  tea  men  tnd  «  womtn  ibr  tbfeir  HfW  Gmtfiit<m j^reMien/ 
opon  eaDditioziy  that  which  of  .them  two  shall  first  mar- t^^^anM? 
ry,  that  one  shall  have  fee,  they  intermarry,  ueitiier  61 
them  shall  have  fee,  £»*  the  ^locertainty.         .  • 

Note,  if  the  eondjitioi)  be  to  increase  an  estate  (that  is'^f  ^.  ^"TL'"'?!^ 
to  say)  te  hare  fee  upon  payment  of  money  to  the  lessor (AeieiMr. 
or  Us  hein  at  a  oertain  day,  befoie  the  day  the  lessor  is  (Ptew.  «I  a.  Port* 
attainted  of  treasod  or  felony,  and  also  before  the  day  is 
^a&culedf  now  is  the  eonditiob  become  impossiUe  by  the 
act  and  oflkace  of  the  lessor,   and  yet  the  lessor  shall  not 
kavefee«  beemse  a  precedent  condition  to  increase  an  es'^ 
tile  mast  be  perf(»tned>  and  if  it  become  impossible,  no   ^ 
eiftilaahaU  rise. 

If  a  nan  make  a  feoffinent  in  fee  upon  condition  that  (19)^ 

theieofle  afaall  re*in&off  him  hefoie  such  a  day,  and  be*        J^P^*  ^ 
fare  the  day  the*  feofier  disseise  the  feoffee,  and  hold  him  becommgimo^^lkfy 
oa&hylbfeeiiDtillfae  day  be  psit  the  state  of  the  fe-^^"'  (/ Oufiqjpir,  the 
oflee  is  abaohite,  for  '<  the  feoffor  is  the  cause  wherefore  ^U^  ^  ^  ^^^ 
theeanditioft  eannot  be  oerforned,  aftd  therefore  shall  ?6S-  37  H.  6.  Bam 
nerar  take  advantage  for  non-perfonuance  thereof.  "^    (0)  |^^  ^ek  S8  H.  8. 
And  so  H  »  if  A.  be  bound  to  B.  that  J-  S,  shall  marry  aK  (8  Rop.  83  a, 
Jane  6.  before  such  a  day,  and  before  the  day  B.  marry  ,  v  ^"J^  7. 4.  aoH.  8* 
with  Jane,  he  shall  never  tike  advanta«;e  of  the  bond,  Dyer  43.  iili.4 
&r  that  he  himseff  is  the  mean  that  the  coitditioe  eoutd^J*^^^^^ 
aot  be  p^ormed.     And  this  is  regularly  true  in  aliPia-m) 


Itia  to  be  observed,   that  where  the  e<mdition  ''®*"^^/ J^J^^ji^. 
GOmeth  impossible  to  be  performed  by  the  act  of  God^  as 
by  dealh,  fc&   the  state  of  the  feoffse  sbaU  not  beavoid- 
ed  (k)}  aa  shall  be  said  hereafter  in  this  chapter. 
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and  hmhL  Ai  to  the  chiclriB*)  tlmt  a  fredield  at  comnMitlttw 
be  uebtyanoe,  see  th*  note  to^  ftiL  342  h.<-f£ii;] 
(jK^  M flie  eoamaeiieeiiieai  oSibk  t^ptfit  some  obseiratioitf  were 
la  eDOdkiana  praoedent  aad  sabeeqaent,  urtiich  tnbjeet  may  be 
eaamaiaitlv  rMumeiL  CnnditioBa  preeedent  are  sneh  as  must  be 
panefeaafijF  pedormsd  balbra  the  estate  ean  ^rest.  Conditions  sabsequent 
am  iribaa  ttw  eatete  is  exeoated;  bat  (he  eontinaanoe  of  such  estate  de* 
IfeadioathahiwehorperibiiiienoeoftheooiidltioA.  There  are  no  pre* 
ifords  raqoiiwl  ia  a  deed  to  Birilce  a  stipahition  a  oonditibn 
«  nAis^aaot;  a^Mberdoei  itd^end  on  the  eii««»stttiee. 
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'  "t^bttSutt  Sie  eUoM  i»  plaoed  pridr  or  potterior  in  the  deed,  so  that  it 
operates  at  a  proviso  or  covenant;  for  the  same  words  have  been  con- 
stmed  to  operate  as  either  the  one  or  the  other,  according;  to  |he  nature 
of  the  transaction*  Hoiham  v.  E,  I,  Company^  1  T.  R.  646.  So  in  wills, 
it  is  fully  settled,  that  a  condition  is  to  oe  construed  to  be  precedent  or 
eabftqueot,  as  the  intent  of  the  testator  may  require.  The  question  al- 
ways is,  whether  the  things  is  to  heppen  before,  or  after  the  estate  is  to 
vest:  if  before,  the  condition  is  precedent;  if  after,  it  is  subsequent* 
Z>oe,d.  Pkamtr  v.  Seudamore^  2  Bos  &  Pul.  295. 
Questions-depending^  on  the  doctrine  of  oooditions  precedent  and  cubse- 
'  quentffrequently  occur  on  devises  to  which  a  condition  of  marria^  is  an- 
nexed. With  regard  to  which  class  of  eases,  it  seeoiB  settled,  that  wlierv 
a  gift  or  devise,  to  which  a  condition  in  reanraint  ot  marriage  is  annexed, 
18  of  land,  or  a  charge  on  land,  if  such  condition  be  precedent,  it  must  be 
atrbtly  performed,  in  order  to  entitle  the  party  daiiaing  to  the  benefit  of 
such  gift,  Bertie  v.  Lonf  Falkland,  3  Ch.  Ca.  130.  2  Vetn.  338,  339. 
2  Freem.  WO.  Pry  v.  Porter,  1  Mod;  300.  Reeves  v.  Heame,  M.  4  Geo. 
2.  6  Vin.  Abr.  34a  Bmrvey  v.  Aitan,  1  Atk.  361.  PvUm  v.  Rediy^  f 
Wils.  31.  Reynifh  v.  Martin,  3  Atk.  330.  1  Wils.  130.  Randall  v.  Payne^  1 
Bro.  C.  C.  55.;  if  the  condition  be.  subsequent,  its  validity  will  depend  on 
its  being  such  as  the  law  will  allow  to  divest  an  estate.  3  Atk.  377,  8^ 
PvUen  V.  Ready,  t  Atk.  587.  590.  Infra,  206  b.  But  where  the  gift  or  le. 
gacy,  to  which  a  .condition  of  marriage  is  annexed,  is  oha];ged  on  personal 
estate,  and  there  is  no  devise  over,  such  condition  is  only  oonsidered  in 
terrorem,  whether  it  be  precedent  {Harvey  v.  Aston^  supra.  DaUey  v.  Des- 
h9wmie,  3  Atk.  2^1.  ReyniOt  v.  Martm,  supra.  Elien  v.  EUmit  1  Wila. 
159.  1  Ves.  4.  3  Atk.  504.},  or  subsequent  Bettofu  v.  £niitfte,  1  Ch. 
Ca.  23.  Semphill  v.  Bayley,  Prec.  Ch.  562.  Jervu  v.  Duke,  I  Vem.  20. 
Underwood  v.  .Vorm,  2  Atk.  184.  Puttm  v.  Reatly,  1  Wils.  31.  2  Atk. 
587.  MarpUt  v.  Bainbrvdjg;e,  1  Mad.  Rep.  590.  And  in  «uoh  case,  if  the 
ConditiooDe  subsequent,  it  shall  not  divest  the  legacy  already  vested; 
but,  if  the  condition  be  precedent,  it  will  (though  in  terrotvtn)  neoessarily 
prevent  the  legacy  from  vesting,  untill  the  marriage  (though  without  any 

/^nA«  conaentobtained)  be  performed.  Caf6uf  v.  fftif on,  1  Atk.  381.  .^/Ibynf  v. 

\9^)  *Hieeoek$^  1  Atk.  500.  PuUen  v.  Ready,  3  Atk.  580.  EUon  v.  Elton,.  I 

Wils.  159. 1  Ves.  4.  3  Atk.  504,  Hemmingt  v.  Munektey,  1  Bro.  C.  C.  30a 
Knapp  V.  Jfeyes,  Ambl.  663.  But  if  the  gift  or  legacy  be  given  over,  in 
the  event  of  the  eooditton  being  broken,  ti^n  the  condition  will  be  ^ow- 
ed to  prevail.  Sutton  v.  Jewke,  2  Ch.  Rep.  95.  Piggott  v.  Morru^  Sel. 
Ca.  Ch.  26.  BeOaxU  v.  Ermine,  1  Ch.  Ca.  22.  Siratlon  v.  Grtmet ,  3  Vem. 
357.  AHm  V.  A$t<n^  2  Vem.  453.  WroHesUy  v.  WrolU»Uy,  2  Atk.  584* 
Chauneey  v.  Oraydon,  2  Atk.  616.  Scot  v.  Tyler,  2  Bro.  C.  C.  431.  Lon^ 
T.  Dennie,  4  Burr.  3053.  Krd^  v.  Camer^li,  14  Ves.  389.  LeOer  v. 
Garlamd^  15.  Vea.  348.  A  bequest  of  the  residue  is  a  sufficient  devise 
over  to  support  the  condition.  Amoe  v.  Homer,  1  £q.  Ab.  1 13.  pi.  9. 
SdA  V.  Tyler,  supra.  Conditions  in  restraint  of  marriage  being  connxler- 
ed  in  an  unfiivourable  light,  equity  has  dispensed  witii  the  want  of  en*- 
enustanoes,  where  the  condition  has.  been  performed  to  a  reasonable  in- 
tent ;  89  where  the  mijor  part  of  the  trustees  or  MiarcUans  con8ent(fiar- 
vey  V.  AtUm,  1  Atk.  375.  Witemen  v.  Fosl^r,  3  Ch.  Rep.  23.),  or  wham 
the  trustees  give  an  implied,  not  an  express  consent  {Meegr^i  v.  Meagref, 
ft  Vem.  580.  Haruey  v.  Atton,  supra.),  or  where  they  have  given  a  ooo- 
ditional  oonaent.  I>At7ey  v.  Z)et6oiiome,  3  Atk.  261.  4  Burr.  3055.  2  Ves. 
636.  Seciu  if  they  consent  conditionally  upon  the  offer  of  a  settlement 
being  made,  and  afterwards  retract  that  consent  on  a  subeequent  refttoal; 
to  make  the  settlement,  Da^voodv,  Bulkeley,  10  Ves.  231 ;  but  a  con- 
aent  to  marriage  being  onee  given,  cannot  be  withdrawn  1^  adding  terms 
that  do  not  go  to  the  propriety  of  giving  the  consent ;  and  a  settlement 
made  evenaifter  marriage,  is  sufficient,  where  the  consent  is  given  upon 
thaofferofasetdement.  Ibid.  So  where  a  Ather  or  guardian  at  first  en- 
oourages  pn^Kwals,  and  afterwards  without  sii^cient  reason  denies  his 
oonaent.  (>iimpbeaY.lA>rdJ<rettervUU,ftytB.SSi,LordSirmtg 
AmU. 263.  Soageneral  permimioB,  given  by  the  tnuteeaftsr  the leg»- 
tee  attained  twenty-one,  to  contraot  jnarriage  as  she  mi^t  think  fit,  and 
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jifaMgnflOt  «nprolMtioB  of  a  aanrugv  contracted  under  aneh  gweral  per* 
JBMHD,  withcMit  his  knowledge,  waa  held  a  sufficient  oompUaooe  with  sudi 
lefoisitian.  Palfedk  v.  Cr^  1  Meriv.  181.  So  a  marriage  in  the  teate- 
tmr%  life-tiiaev  with  his  consent  or  Buhaeqiient  approbatioQ,  has  been  heU 
to  he  eqviTmlflot  to  marriage  with  consent  of  the  executors  after  hisdeath 
Pflmclt  y.  LfMt  1  Vea.  k  B.  479. 

ATiffOr—*  ^iSB  of  eases  to  which  the  doctrine  now  under  considecalion  ' 
freqncEtiy  applies  are  those  cases  which  relate  to  the  vesting  of  portions ' 
■Bd  kg^ea  made  payable  at  the  future  period : — As  to  which  it  is  a  ge- 
neral roilei  that  where  a  legacy  or  portion,  charged  upon  a  real  estate,  is 
to  be  p«^  at  a  cerain  age  or  time,  if  the  legatee  die  before  that  age  or 
tinBft,  it  shall  sink  into  the  laiul :  and  this  role  holds  whether  the  land  be 
the  pfimaiy  or  ausdliary  iund,  and  whether  the  charge  be  made  by  deed 
or  wiOy  as  a  portion  or  general  legacy,  for  a  cbild  or  srtaoger,  with  or 
wxtbodt  interest    PawUtt  v.  PawUtt^  I  Vem.  321.  Yale  ▼.  Phut^Utee^ 
f  Vera,  416.  Jennings  v.  Lookes,  2  P.  Wms.  276.   Duke  of  Chamlot  y, 
7UaA2P.Wms.602.    firotm  v.  .tf^iwgcton,  1  Atk.  482.    Fan  v.  Clarke 
1  Atk.  5 10.  Ompler  y.  Siandwick^l  Bro.C  C.  106  n.  Haniton  v.  Jie^hr^ 
S  Bro.  C.  C.  108.     But  courts  of  equity  have  allowed.and  established  ex- 
eaptkns  to  this  role  in  particular  instances,  as  when  the  condition  annex- 
ed tothe  legacy  had  respect  to  the  circumstances  of  the  estate  and  not  to 
ibe  person  of  the  legatee,  they  having  considered  that  a  benefit  was  at 
all  crvtnta  iniended  for  the  legatee^  and  that  the  time  of  payiiieiit  alone 
was  postponed  with  a  view  to  the  conveniency  of  the  estate.    King'  y, 
JFiAen,  ForresL  117.    Huichint  v.  Foy^  Com.  Rep.  716.  723.  Lowlhtr 
T.  CMdte^2  Atk.  127.  £fiiefY.irancocfc,2Atk.507.  iSAefBumT.  Col^, 
3  Atk.  319.    Hodgson  v.  Rawson^  I  Ves.  44.  Twiatal  v.  Btuekm^  Ambl. 
167.  JgSai^r^  v.  Martin^  Ambl.  230.    Jtfonmng  v.  Herbert^  AmbL  675. 
7U  V.  TiehentTj  1  Bro.  C.  C.  120  a.    Clarke,  v.  i2efr,lbid.   Kemp  t. 
Dmf^  Ibid.  PaiM<y  v.  tdgary  1  Bro.  0.  C.  \9%  o.  Thomson  y.  Dtne^  t 
Bro.  C.  C- 198  n.  Morgan  t.  Gardiner,  Ibid.  JQaieson  v.  KtUett,  I  Bro. 
C.  C.  1 19.     Codscin  v.  Munday,  1  Bro.  C.  C.  19 1      With'  ra^)ect  to  la- 
gades  payable  out  of  personal  estate,  it  is  observable,  that  if  the  legacy  be 
to \Ls legatee, /Ki^te  to  him  ata  certain  age,  and  the  legatee  die  befcte 
he  aHlttn  such  age,  yet  this  is  a  vested  interest  in  the  legatee  (for  it  is  die- 
^iltda  mpnuen/i,  though  solvendum  tnfuturo}^  and  transmissible  to  his 
npresenlBtires,  who  however  must  wait  till  the  time  at  which  the  legacy 
s  payable^  unless  the  whole  interest  be  given.     Clobtrry^s  ease,  2  v  ent. 
SKL  2  Ch.  Ca.   156.     CoUtrts  v.  Metcalfe,  1  Vern.  462.     Gordon  t. 
JZi^Rtt,  3  P.  Wms.  138.  v^non.  2  Vern.  199.    So  if  the  legacy  be  made 
to  earry  interest,  though  the  words  ""  to  be  paid  or  payable"  are  omitted, 
y«t  H  ia  a  vested  and  transmissible  interest     Cave  v.  Cave,  2  Vern«  500. 
Chberry^s  ease^  supra.     Staplelon  v.  ChetUes,  2  Vent  673.    Hubert  y. 
Parsons^  2  Yes.  263.    Fonnereav,  v,  Fonnereau,  3  Atk.  645.    But  if  the 
legaey  be  to  the  legatee  generally,  at  or  when  he  attain  such  agot  it  will 
lapae  by  the  death  of  the  legatee  before  such  age.    Cloberry^s  ease^  supnu 
Siidl  V.  Dte^  2  Salk.  415.     Onslow  v.  Smith,  1  Ab.  £q.  295,  6.  Dawson 
T.  KdktU  1  Bro.  C.  C.  119.    But  this  distinctidnj  which  is  borrowed 
Iran  the  eodeaastical  cpurts,  does  not  prevail  in  the  construction  of  de- 
rises  of  real  estate,  nor  is  it  to  be  extended  or  flavored  in  the  construction 
xtTperseui legacies.    See  MaehcU  r.  JVinter,  3  Ves.  544.    2  Fonbl.  Tr. 
Hq.  366  n.  With  respect  to  legacies  charged  both  upon  the  real  and  per- 
ieoal  estate,  if  the  legatee  die  before  the  time  of  pa3rment,  the  legacy  will 
ank  into  (he  land,  in  all  cases  where  it  would  be  held  to  sink,  if  the  fund 
eoonrted  of  real  estate  only ;  and  it  will  be  considered  vested  with  regmd 
to  tha  penooal  estate,  in  all  cases  in  which  the  same  would  be  so  adjudg- 
ed» tf  lae  fund  consisted  of  personal  property  only.    Sherman  v .  Collins^ 3 
Atk.m.    Duke  of  Chandos  v.  Tdlbol,  2  P.  Wms.  612.    2  Rop.  on 
L<g.  216. 

wUh  respect  to  equitable  relief: — It  is  a  general  rnl%  that  the  couK 
«f  equity  will  never  vest  an  estate  where,  by  reason  of  a  condition  pre- 
«edatt,  it  win  not  rest  in  law.  Popham  v.  Ban^ield,  1  Vern.  83.  Lord 
FOdandr.  Bertie,  2  Vetn,Z3a.CkCu.n9.    2Fieem.220.    Whete, 
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fliere  is  a  coifditioiial  limitstion  over  in  a  given  event,  in  tueli 
'  ease,  (uiilea  th%  conditioa  be  for  payment  ci  a  certain  sum  of  monmr 
iWhnler  v.  WHUiU,  2  Fre«m.  9.  WaUu  v.  Cnmeir ,  1  Ch.  Ca.  89.  Waod^ 
mm  V.  Btafce,^  Vern.  fSSS.  BtHie  v.  Fo/lstofitf,  2  Vern.  389.}i  or  >achas 
tile  oeart  can  pat  the  party  in  the  same  situation  as  if  the  condition  h«d 
been  perlbrvied  {^ayltr  v.  Popham,  t  Br6.  C.  C  168.),  and  it  is  not  con- 
taibed  in  a  voluntary  settlement  (BoU  r-  Corhttt^  Prec  Ch.  84.  Wood-^ 
mm,  V.  Bldtts  S  Vern.  221.  Et  vid.  1  Ch.  Ca.  52.),  the  breach  of  the 
oondttion  canmit  be  relieved.  Lord  fblkkmd  v.  BefHn^  supra.  Clerk  r» 
Itoewn  5  Vin.  87.  SitMum  v.  Fiekerty  U  Ves.  341.  Street  v.  ^ndertan^ 
6  Vui.  98.  2  Bro.  P.  C-  430.  It  is^  in  g^eneral,  difTerent  as  to  conditiocis 
drinequent;  ferthoufh  the  court  cannot  relieve  against  all  conditioos 
sobsequent,  yet  where  the  court  can  in  any  case  compensate  the  party  in 
daittageefbr  th6  ^  non  precise  perfbrmanpe  of  the  condition"  equity  will 
fcUeveii  Ptpham  v.  BafMtL,  supra.  Jforiheote  v.  DvJke^  Ambl.  614. 
Et  vM.  BttmardiHon  Y.  Fane^  2  Vern.  366.  Orimaton  v.  Lord  Bruee^ 
Stlk.  156.  But,  if  compensation  cannot  be'g^ven,  and  the  value  of  the 
thiag^  for  enfbroti^  which  the  IbHeitQre  is  imposed,  cannot  be  estimated^ 
nHef  is  denied.  Hargr.  Jurisconsult  Exercitations,  2  vol.  194.  1  Mad. 
TV.  Ch,  37.    Fry  and  PoritrU  etuty  I  Mod.  3C».--{Erf.l 

(L)  In  considering  the  effect  <^  impossible  condibons,  Liord  Colce  here 
classes  them  under  four  distinct  heads : — 1st  Where  (hey  are  possible  At 
the  tikie  of  their  creation,  bat  afterwards  become  impossible,  either  bj 
iheaetofChid,  orby  theactoftheparty.    2dly.  When  they  are  impo». 
slble  at  Ihe  time  of  their  creation*     Sdly.  When  they  are  against  law  mB 
maktprtMbitay  or  mala  in  se.  4tUy.  When  they  are  repugnant  to  the  grant 
by  wKieh  they  are  createil,  or  to  the  estate  to  which  they  are  annexed. 
8e«  theea  distiDctions  very  w<41  illustrated  in  Mr.  Roper^s  Treatise  of 
Legaeie8,ehap.  7.— [£rf.]  [It  should  be  observed,  that  a  condition  is  then 
enly  considered  in  the  eye  of  the  law  as  impossible  at  the  time  of  the  ere* 
mtioo,  if  It  can  by  any  means  take  effect     Such  is  the  case  put  by  Lord 
C4dn,  that  the  obligee  shall  go  from  the  church  of  8t  Peter  at  Westmin* 
ster,  to  the  church  of  St  Peter  at  Rome,  within  three  hours.    But,  if  it 
only  be  in  a  high  degree  improbable,  and  such  as  is  beyond  the  power  of 
the  obligee  to  eiEs^  it  is  not  then  Considered  as  impossible.    See  the 
cases  of  this  nature  in  1  Roll.  Abr.  419,  420.^ft  is  said,  that  ifthe  con* 
ditidn  ofa  iMnd  be  to  pay  a  certain  sitrai,  or  to  do  any  other  act«  out  of  his 
majesty's  dominions,  die  oonditioB  is  void,  and  the  bond  is  sii^e,  because 
liie  peifmnaiioe  of  it  cannot  be  tried.    See  21  £dw.  4.  iO.—Tt  was  upon 
a  simiiat'  prineiplo^  that  if  a  msn  professed  himself  a  monk  in  a  reUgiotis 
house  l>eyond  fear,  it  was  no  disability,  because  the  fact  could  not  be 
tried.    For  tiie  only  method  which  the  law  had  to  know  if  a  man  was 
prefcssed,  was  to  issue  a  writ  in  the  King's  name  to  the  Bishop  of  the 
diocese,  commanding  him  to  certify,  if  such  a  monk  was  professed  in  such 
a  house,  in  such  a  place  within  his  diocese.    Btit  this  method  could  not 
be  used  with  reelect  to  forettn  professions,  as  the  bishop  was  not  Iwand 
te  obey  the  King's  writ,  and  might  oertify  either  true  or  felae,  without 
•utjecting  himself  to  punishment.    For  thn  reason  no  notice  was  taken 
in  ottr  law  of  fereign  profession.    Thus  de  RoUe,  2  Abr.  43^  says,  **  If  an 
Englishman  gees  into  France,  and  there  becomes  a  monk,  he  is  notwidi- 
standings  capable  of  agrsnt  in  England ;  for  that  such  profession  is  not 
triable;  and  also  fer  that  profession  is  .taken  away  by  die  statute ;  and 
bv  our  religion  new  received,  such  vows,  and  professions  are  held  void* 
lbavehea]d,"#oDtinaes  he,  ^  that  this  was  in  44  Eltt.  in  one  Lev^s  case, 
resolved  aecordiog  by  all  the  justices  rh  Chancery  Lane.— [Bti/I^r, 
Note  98.] 
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jRnt,  between  a  coadition  annexed  to  a  state  in  landa  TmpotsMe  eonSUiont. 
artenements  iipon  a  feoffment,  gift  in  tail,  &c.  and  a  oon-  iwmaemtdiSm  m- 
dition  of  an  obligation,  recognizance,  or  such  like,  (p)  ^^^  '^JL^^"^*^' 
For  if  a  condition  annexed  to  lands  be  possible  at  the  bond^  being  exeetUory. 
makiDg  of  the  condili^on,  and  become  inipossible  by  the  ^^^' jj^**"**  ^"^^ 
act  of  God,  yet  the  state  of  the  feoffee,  &c.  shall  not  i4  H.  7.  a  15  H.  7. 
be  aroided.  As  if  a  man  maketh  a  feoffment  in  fee  ^^^^^'^ 
upon  cooditioDy  that  the  ^feoffor  shall  within  one  year  go  (22)* 

to  tbe  cfty  of  Paris  about  the  affairs  of  the  feoffee,  and 
jveaently  after  the  feofibr  dieth,  .so  as  it  is  impossible  by 
Ifaeactof  God  that  the  condition  should  be  performed^ 
j^  tbe  estate  of  the  feoffee  is  become  absolute ;  for 
tboQgh  the  condition  be  subsequent  to  the  state,  yet 
there  is  a  precedency  before  the  re-entry,  viz,  the  per- 
(brmance  of  the  condition.  And  if  the  land  should  by 
oonalru^ton  of  law  be  taken  from  the  feoffee,  tliis  should 
work  a  damage  to  the  feoffee,  for  that  the  condition  is  not 
performed  which  was  made  for  his  benefit  And  it  ap- 
peared! by  Littleton  (sect  334.),  that  it  mast  not  be  to 
tbe  damage  of  the  jTeoffee ;  and  iso  it  is  if  the  feoffor  shall 
appear  in  ancb  a  court  the  next  tenn^  and  before  the  day 
the  feofibr  dieth,  the  estate  of  the  feoffee  is  absolute. 
(f)  But  if  a  man  be  bound  by  recognizance  or  bond  with  (9)  i^  Hi  7. 18. 
condition  that  he  shall  appear  the  next  term  in  such  aiB£.4/i7.  9£ii^ 
eourt,  and  before  the  day  the  conusee  dr  obligoi"  dieth,  262.  Dyer,  Ub.  s. «. 

^  •  "^  ji  J    L  Laughtor'i  case. 

the  recognizance  or  obligation  is  saved  ;  and  the  reason  as  H.  6. «« 
of  tbe  diversity  is,  because  the  stale  of  the  land  is  exe- 
coted  and  settled  in  the  feoffee,  and  cannot  be  redeemed 
back  again  but  by  matter  subsequent,  viz,  the  perform- 
of  tbe  condition.     Bat  the  bond*  or  recognizance  is 


a  tinng  in  action,  and  executory,  whereof  no  advantage  Fleta,  lib.  4.  cap.  9* 
betaken  ontil  there  be  a  default  in  the  obligor  ;  and  ^  q^,^  g„p„.  . 


tberefiore  in  all  cases  where  a  condition  of  a  bond,  recog- 
ainoce,  kc.  is  possible  at  the  time  of  the  making  of  the 
condition,  and  before  the  same  can  be  performed,  the 
condition  becomes  impossible  by  the  act  of  God  (m),  or 


(fl)  But  whore  the  conditioD  of  a  bond  was  to  settie  certain  lands  in 
neb  t  fliaDor  hy  sucfa  a  day,  and  the  obligor  died  before  the  day,  thoii|h 
dto  boad  waa  mvmd  at  law,  yat  chanoerv  decreed  an  execution  in  specie. 
Bftkam  r.  Ryiand,  Eq.  Ab.  18.-[JErf.] 

Vqu  n.  ^ 
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of  the  law,  or  of  the  obligee,  &c  there  the  oUigitiooy 
&c.  18  laved.  But  if  the  condition  of  a  bond,  &c.  be  im- 
possible at  the  time  of  the  making  of  the  condition,  the 
obligation,  &c  is  single.  And  so  it  is  in  case  of  a  fe- 
offment in  fee  with  a  condition  subsequent  that  is  impossi* 
ble,  the  state  of  the  feoffee  is  absolute  ;  but  if  the  coa« 
*M6  b.  dition  precedent  be  impossible,  no  *state  or  interest  shall 
(23)*  growthereupoo  (h).  And  to  illustrate  these  by  *example8. 

(1  Laon.  2S9.  1  RoL  you  shall  understand  :  If  a  man  be  bound  in  an  obliga- 
29L  864.)  14  H.  8.  ^^^j  &c*  ^ith  condition  that  if  the  obligor  do  go  from 
?H  7^^'  8  ?4. 1  ^^  c***"*ch  of  St.  Peter  in  Westminster  lo  the  church  of 
28  H.  8  S5  lib.  5.    '  ^^  Peter  in  Rome  within  three  hours,  that  then  the  obli- 

Siuk  76^ »h!?5.  ****®"'  •***"  ^  ^^^^  '  ^®  condiUon  is  void  and  impossible, 
17  H.  6.  OUinL  18.  and  the  obligation  standeth  good.  And  so  it  is  if  a  feoff- 
o  Sik  1/wr.  s^         ment  be  made  upon  condition,  that  the  feoffee  shall  go  as 

it  aforesaid,  the  state  of  the  feoffee  is  absolute,  and  the 

condition  impossible  and  void. 
(•)  n.  Com.  Folkr'i 

4^  Poii,^ tnb^**'  ^*^  ^^^  ^'^^  make  a  lease  for  life  upon  condition  that 
S18.)  '      if  the  lessee  go  to  Rome,  as  is  aforesaid,  that  then  he 

shall  have  a  fee,  the  condition  precedent  is  impossible 
and  void,  and  therefore  nO  fee-simple  can  grow  to  the 
lessee  (o). 


(N)  Neither  can  equity  relicye.  Carjf  y,  Bertie^  1  Vern.  340.  Onw- 
ion  V.  Hidu,  2  Atk.  1&  Supra  ii.(K)  So  in  case  oflceacics,  if  the  con- 
dition be  precedent,  that  it,  if  it  w  to  be  peripimed  beiore  the  legaey 
veiCi  in  interest,  although  the  condition  be  void  from  the  impractica^lity 
or  anlawfhlness  of  the  perlbrmanoe,  yet,  as  the  legacy  is  only  riven  upon 
the  terms  of  complyins  with  the  condition,  the  legacy,  as  depending  upon 
It,  must  be  also  void.  Show.  P.  C.  83.  In  this  instance  the  common  and 
civfl  laws  differ;  for  by  the  latl^,  if  the  condition  were  impossible  ab  ini^ 
lit  it  was  void^  whether  precedent  or  subsequent,  and  the  legatee  Was 
entitted  to  his  legacy,  unless  it  was  apparent  that  the  tesUtor  supposed 
th«  condition  possible  at  the  time  he  craated  it  (Swimb.  p.  4.  secTs 
f  osstm.  £t  vid.  as  to  the  difference  between  the  common  law  and  the 
^non  and  civil  laws,  with  respect  to  the  doctrine  of  conditions,  Fulb 
Faral.  p.  J.  7th  Dials.)  But  m  aU  cases  of  cooditions  becattum;  vM.  if 
sni^  conditions  be  subsequent,  the  legaci^  will  be  considered  absolute. 
thjt  IS,  totally  ^a^  from  them.  Sir  James  Lowther  v.  Lo^ 
UWIet  Cflcendufc,  AmbL  366.  I  Hop.  Leff,  299.— [!«.} 

(O)  A  condition  is  considered  as  impossible  in  its  creation,  when  it  it 
to  do  a  thmg  which  cannot  by  any  means  be  acomplished ;  but  if  it  be 
«iily  improbable,  or  out  of  the  power  of  the  obligee,  it  is  not  in  law 
deemed  impossible.  As  if  the  condition  be,  **that  a  married  man  shaU 
mimry  such  a  woman ;"  ibr  it  is  possible  that  his  present  wife  may  die 
UfoPB  him  and  the  other  woman.  1  Rol.  Abr.  419.  Or  if  it  be,  »*  that 
ttwjWe  ^11  be  m  London  within  a  day.*'  1  RoL  Abr.  420.  SoTthoSi 
itbecttt  of  human  power;  as  "thatitshaU  rain  tomorrow  ;»'  for  it  ii 
puwible.    3  Com,  Dig.  9a— [iJrf.]  '  wruii. 
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Bat  it  is  commonly  holden,  (r)  that  if  the  conditioa    lUegaleondiHaiu. 
of  a  bond  &c.   be  against  law,  that  the  bond  itself  bttS^IJ2L«t!e.  in 
void.  a  bimdt  Ute  band  ii 

(r)  Vid.  Braeton, 

But  herein  the  law  distioguisheth  between  a  conditioi^  Brittoo,  Fieto,  ubi 
agj&infit  law  for  the  doing  of  any  act  that  is  malum  tnfoi.  160.  tH.4.  9. 
se^  and  a  eondition  against  law  (that  concerneth  not  8^1*7  2  ^i^  '5  w  7  ^'k 
thing  that  is  malum  in  se)  but  therefore  is  against  law,  10  H.7.tt.  14  H.  8. 
because  it  is  either  repugnant  to  the  state,  or  against  /fjj^  Abr^ii'piiK 
some  maxim  or  rule  in  law.     And  therefore  the  coroteon  o4  b.)  S  H.  4.  9.  (s 
opinion  is  to  be  understood  of  conditions  against  law  for   ^'      '^ 
the  doing  of  some  act  that  is  malun  in  se :  and  yet 
therein  also  the  law  distinguisheth.     As  if  a  man  be 
bound  upon  condition  that  he  shall  kill  I.  S.  the  bond  is  (24)* 

Toid.  But  if  a  man  make  a  ^feoffment  upon  condition  ^  a/uMneni^  ^  et- 
that  the  leoffee  shall  kill  I.  S.  the  estate  is  absolute,  and  (pi. c^^Browning'b 
the  condition  Toid.  (p)  caw  133.) 


(P)  AH  the  insUiicet  df  conditions  againit  law  are  reducible  under  one 

of  these   heads :  1st  To  do  lomething^  that  is  fnahm  in  «e,  or  nmfam 

frMbiium.    2d.  To  omit  the  doing  of  soinethiDg  that  is  a  daty.    3d, 

To  eocoarage  such  crimes  and  omissions.    Such  conditions  as  these  the 

law  w3l  always,  and  without  any  regrard  to  circumstances,  defeat;  beiog^ 

coooeinedlo  remove  all  temptations  and  inducements  to  those  ermies. 

I  P.  Was.  189.     In  illustration  of  this  doctrine  numerous  instances  might 

be  addueed ;  but  there  are  four  classes  of  ca^  gOTemed  by  this  principle, 

which  particularly  deserve  consideration:^ — 1st.  Bonds  given  pro  turbi  eau» 

m;  99  where  the  condition  of  the  bond  was,  that  the  obligee  and  obligor 

should  live  together  ip  a  state  of  fornication.     Walknr  v.  Perkins^  3  Burr, . 

ISSS.     1  BL  Rep.  517.    But  a  bond  given  in  consideration  of  past  coha* 

faitatidB  with  an  unmarried  woman  is  good ;  because  it  shall  be  intended 

as  a  compefwatJon  lor  the  wrong  done.  Turner  v.  Kot^Aan,  2  Wills,  339. 

Martkwntu  ^AnnandaU  r.  Harris^  2  P.  Wms.  432.  Oray  v.  Maihias^  5 

Ves.  286.     But  if  the  obligor  was  a  .married  man,  and  the  obligee  knew 

lum  to  be  snch,  or  if  the  obligee  be  a  married  woman ;  equity  will  not 

sQfipart  the  claim.     Robinson  v.  Oee,  1  Ves.  2$4.     Priest  v.  ParroH^  2 

Ves.  IC9.    taiy  Cox's  case^  3  P-  Wms.  339.    MUtheios  y.  Zr— e,  1  Mad. 

fiep^SSS. 

id.  Bonds  in  restraint  of  trade  :-^Tbe  general  rale  laid  down  in  the 

frmoQs  caae  of  Mitchel  v.  RtynoUs  (1  P.  Wms.  181.)  is,  that  all  restraints 

of  trade  (which  the  law  so  much  favors)  ,.ifnothHig  more  appear,  are  bad. 

But  to  this  general  rule  there  are  some  esoeptioiis  ;  as  first,  that  if  the 

restraint  be  only  particular  in  respect  of  the  time  or  place,  and  there  be  a 

good  eooai'deration  given  to  the  person  restrained,  a  eontraet  or  agreement 

upon  such  consideration  so  restraining  a.  particular  persoHi  may  be  goed 

and  vaUd  in  law,  notwithstandim^  the  general  rule.    Matter^  Ire  of  Omu 

Makirs  V.  Fell^  WiUes,  388.     Chemanr,  J^itinbg^  2 Stra.  739.    3  Brc^ 

P.  C.  349.    Clerk  v.  Comer\  Cas.  Temp.  Hardw.  53.    7  Mod.  23a  Datii 

r.  Mason,  5.  T.  R-  118.    Bitim  v.  Gtiy,  4  East  19a     OaU  t.  lUedf 

S£ast,8a 

3d.  Marriage  brocage  bonds  v— Boodi  given  for  procuringmarriagH  are 


« 
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(25)*  If  a  man  make  a  feofiment  hi  fee  upon  condition  that 

(Port,iecL  3S0I.  u^  ^j,jjj  jjoj  jjigp^  this  condition  is  repugnant  and  against 

1  HiafAbr.,419.)  law,  and  the  state  <rf  the  feoffee  is  absolute  (whereof 


iUegvl,  beinr  of  dangerouB  conacquenoe,  and  tending^  to  the  rain  of  persons 
oi £ortaae7HdUr7f>atten^  Show.  P.  C.  76.  Smith  ▼•  -Bmnti^, 2  Vem. 
392.  ScribbUkiil  v.  BretU  2  Vem.  446.  Smiih  v.  AyekweU,  3  Atk,  666. 
Ambl  66.  CWe  v.  Gib$on^  1  Ves.  606.  And  bb  contract*  of  this  kind  are 
ayoided  on  the  ground  of  public  inconvenience,  it  has  been  thereibre  ad- 
judged, that  they  will  not  admit  of  subsequent  confirmation  b^  the  party. 
SkirUjf  V.  Martifh  cited  in  3  Cons.  p.  Wms.  74  n.  So  any  pnyate  agree- 
ment, or  treaty,.infringing  the  open  and  public  agreement' on  the  marriajge, 
is  considered  as  fraudulent.  Peyton  r,  BladwtlU  1  Vera.  24D.  Btdman 
y.  iRedmon,  1  Vera.  348.  Otile  v.  Irtm/o,  1  Vera.  475.  Lamke  v.  Kmn- 
ma/h  2  Vera.  489.  Keai  v.  Allen^  ft  Vera.  698.  Webber  ▼•  Farmer^  2 
BrQ.  p.  C.  88.  MorriMon  v.  Arbuiknot,  I  Bro.  C.  C.  548  n.  Piteaimc 
V,  Ogbume,  9  Ves.  375.  .  JVeottfe  ▼.  fVUkiruon,  I  Bro.  C.  C.  64S^  iTiry 
T.  Bradthauf,  2  Vera.  102.  Seoft  V.  Scoit,  1  Cox.  C .  C  366.  And  where 
a  party,  on  a  treaty  of  marriage,  has  been  guilty  of  miireprasentationy 
equity  will  decree  him  to  make  it  good,  M&ni^iri  v.  Meni^ori^  1  Bl. 
Rep.  36a  Duke  ofHamiUtm  t.  Lord  Mohtm,  1  Ab.  Eq.'90.  IP.  Wmi. 
ri£  1  Salk.  168.  WMdJunuty»  Shepley^  2  Atk.  536.  Jackton  ▼.  ZH«- 
ehairt^  3  T.  R.  551.;  unless,  indeed,  the  mimpresentatioo  pnxieedied  fivm 
mistake.  See  Mertweiher  t.  Shawy  2  Cox.  C.  C  124.  And  a  material 
misrepresentation  in  the  circumstances  of  persons  contracting  marriage  will 
be  deseed  to  be  made  good,  even  at  the  mstance  of  the  persons  pnvy  to 
the  fhiud.  De  ManneviUe  v.  Crmnpion,  1  Ves.  &  B>  355.  JfeviUe  r 
WilMnton^  1  Bro.  C  C  643.  *  A  bond  given  as  a  remuneration  to  the 
ebhgee  for  having  assisted  the  obligor  tn  effecting  an  elopement  and  a 
marriage,' without  the  consent  of  the  wife's  friends,  is  void,  though  given 
voluntarily  after  the  marriage,  and  without  any  previotts  agreement  for 
the  same.  WiUiamsm  v.  Gt&tm,  2  Sch.  Sc  Le£  357.  Et  vid.  Toth.  27. 
1  Gh.  Rep.  87.  And  wheiie  uon^  has  beeh  obtained  bysale  of  influence 
in  marriage  brocage,  the  court  w&l  decree  the  party  to  refund  the  sum 
received.  OoUUmith  v.  Brunin^,  1  £q.  Ab.  59.  Osborne  Y^WUHams^ 
18  Ves.  382. 
4th.  Bonds  given  for  a  considehition  declared  illegal  by  statute : — As 

Earning,  by  stat  9  Ann.  c  14.  s.  1.  (see  Colbom  r.'St^kdale,  1  Stra.  493. 
iastinghi  v.  Stephentoh^  1  Camp,  N.  P.  C  291.) ;  Sale  ofOgiuy  by  stat. 
5  &  6  £.  6.  c.  16.  8.  2.  &.  3.  (see  Hornby  v.  Cornford^  Fi^.  45.  WiUee, 
673, 4.  Woodwird  v.  Fox,  3  Lev.  289.  JCawtf  v.  Fame,  Willce,  571. 
Godoiphin  v.  Tudor,  Salk.  468  Brownvng  v.  adfford,  Freem.  19.  Law 
T.  Law,  3  P.  Wms.  391.  and  Ca,  Temp.  Talb.  140.)  ;  Simony,  by  sUts. 
31  Eliz.  c.  6.  12  Ann.  stat.  2.  c>  12.  (see  Baker  v  Rogers,  Cro.  Eliz.  788. 
JFinseheomb  v.  Bishop  of  Winchester,  Hob.  165.  Barrett  v.  Ohib,  2  Bla. 
Rep.  1052.  Fytche  v.  The  Sishop  of  London,  Cnnnindiam*s  Law  o(  Si- 
mony, in  which  last  case  it  was  decided  by  the  house  of  lords,  that  general 
resignation  bonds  were  illegal^  as  being  simoniacal  and  against  the  stat. 
31  Eliz.  But  in  cases  where  the  statute  against  simony  does  not  apply, 
or  which  are  not  precisely  the  same  as  the  case  oi  Fytche  v.  TTu  Bishop 
4>f  London,  the  court  of  long's  bench  have  considered  themselves  as  bound 
by  prior  authorities.  Legh  v.  Lewis,  1  East,  391.  Partridge  v.  Whiston^ 
4  T.  R.  359.  And  therefore  it  has  been  determined,  that  a  bond  to 
resign  on  three  mohths  notice  to  be  given  by  the  patron;  in  order  that  the 
patron's  son  may  be  presented,  and  to  keep  the  buildings  in  repair  is 
good.  4  T.  R.  369.  Ibid.  78.  SedVid.  Dashwoodv.  Peyton^  18  Ves.  37.)  ; 
j;  or  Usury,  by  stat  37  H.  8.  c  9.  13  Eliz.  o.  8.  21  Jac  o.  17.  s.  2.  12 
Car.2.  c.  la  8.  2. 12  Ann.  st  2.  c.  16.  See  A*ep<iimv.  Whitley, Cro.  Car. 
501.    Hinton  y.  Roffee,  2  Show.  329*    Tate  v.  Wettings,  3  T.  R,  338. 
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more  shall  be  said  in  his  proper  pJaee).    But  if  the  {B^SeeuttutoacendUim 
oAee  be  boand  in  a  bond,  that  the  feoffee  or  his  heirs ggamtt  mntmmm tf' 
iball  not   alien,  this  is  good^  for  he  may  ootwithstand- ^'"''' 
ing  alien  if  he  will  not  forfeit  his  bond  that  he  himself 
hath  made. 

So  it  is  if  a  man  make  a  feofiment  io  fee  upon  condi-^'li^^^^j^'** 
ditioD,  that  the  feoffee  shall  npt  take  the  profits  of  the  21 H.  7..ao.  'so  £.  4. 
land,  this  condition  is  repugiloAt  and  against  law  (q),  and  225.)  ^Cqhu  in  * 
the  state  is  absolute.    Eut  a  bond  with  a  condition,  that  Brownlew's  oae,  133. 

n    9j      rT     ft 

the  feoffee  shall  not  take  the  profits  is  good.  If  a  man 
be  bound  with  a  condition  to. enfeoff  his  wife*,  the  con* 
ditioD  is  Toid  and  against  law,  because  it  is  against  the 
maxim  in  law,  and  jret  the  bond  is  good  ;  but  if  he  be 
boQiid  to  pay  his  wife  money,  that  is  good.  Et  sic  de 
simiSbus,  whereof  there  be  plentiful  authorities  in  pur 
boofaL 

;  ,  *  ■  I  .  ' 

ALSOj  if  a  feoffment  be  made  upon  thi^  conditidn,  (B6)* 

iAai  ike  feoffee  shall,  not  alien  the  land  to  anjf^  this     LITTLETON, 
cofkfi/jon  is  wdd;  because  when  a  man  so  ^rifoffed,^^^'^^^^ 
{^)of  lands,  or  tenementSy  he  hath  power  to  alien  ^^of^'CmiUimntfy 
them  to  any  person  by  the  law.     For  if  such  a  omrfi,?^^*"**''*^'*^* 
/urn,  should  be  goody  then  the  condition  should  oust 

(27)  de--m^  L.  and  At 


SmIu  t.  BaUman,  W.  Jo.  409.  Morse  v.  WUsorty  4  T.  R.  353.  HarH' 
▼.  fii«fie£,  1  Marsh-  349. '  By  a  fftatute  passed  last  -session,  bills  of 
or  promissory  notes,  given  for  a  usurious  considc^tion,  are  not 
m  the  hands  of  an  indorsee  if  he  had  no  notice  thereof*  St  58.  Geo. 
3-  c  93.  But  although  a  security  tainted  with  uaury^  in  its  conception 
mmj  ht  avoided  even  in  the  hands  of  an  innocent  purchaser  for  a  yaloable 
oonsderation  without  notice,  yet  a  subsequent  usurious  contract  will  not 
aroid  a  teenrify  whidi  was  good  at  the  time  when  it  was  made  PerraU 
v.Skmemt  Ifiannd.  294.  Parr  v.  Eliasim,  1  ^ast,  95.  Daniel  v.  Carttnuf^ 
1  £ip.  N.  P.  C.  974.  And  if  the  parties  to  an  usurious  contract  cancel 
fbt  original  tecurity  which  waft  usurious,  and  substitute  one  which  is 
legal,  the  aubstitated  security  will  be  valid.  Wrighl  v.  Whtd£r^  1  Camp. 
N.  P.  C.  163,    Bamet  v  Hedley,  2  Taunt  184. 

Tlat  m  hood,  eonditjoned  to  do  s^eral  things,  may  be  void  far  illegality 
a» looM  ptit,  aad  yet  be  good  as  to  the  other  part, see ^orUmy.  Simmt^ 
Hok  14.  Willes,  35t-  Chesman  v.  J^ainby,  Ld.  llaym.  1456.  jgltra. 
115a  [Motdea  T.  MUdUUm^  I  V^ritr.  237.  Pearson  v.  Humei^  Carter, 
ff9j   MwKmn  ▼.  JVeirman,  4  MauU  &S.  66 — [£d.l 

(w  So  it  is  if  there  be  a  lease  to  three  durii^  their  fives,  provided  that 
9mmaU  not  take  the  profits  during  the  lifls  of  the  other  two.  M§or  v. 
Smill,2hmm.  132.     £t  nd.  Hob^  ITOl   Bultt.  42^[i;il 
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htm  of  all  power  which  the  law  gives  him^  which 
should  be  against  reason,  and  ther^ore  such  a  eondt- 
lion  is  void. 

223  a.  And  the  like  law  is  of  a  devise  in  fee  upon  condition^ 

g6?**i'H* «  M^'  ^^^^  ^^^  devisee  shall  not  alien  (2S),  the  condition  is 
8H.  7.  10  b.  33  Aas!  void.  And  80  it  is  of  a  grant,  release,  confirmadon,  or 
aJi  m*^*i?lf  7*23  *^y  ®*^^^  conveyance  whereby  a  fee  itimple  doth  pas9. 
(5  Rc^  ^  a.)  Ai^-  For  it  is  abstird  and  repugnant  to  reason,  that  he,  that 
^^*^g^**^^hath  no  possibility  to  have  the  land  levert  to  him,  shouia 

restrain  his  feoffee  in  fee-simple  of  all  His  power  to  alien. 
And  so  it  is  if  a  man  be  possessed  of  a  lease  for  years', 
or  of  a  horse,  or  of  any  other  chattel  real  or  persons^), 
and  give  or  sell  his  whole  interest  or  property  therein, 
u^n  condition  that  the  donee  or  vendee  shall  not  alien 
the  iame,  the  same  is  void^  because  bis  whole  interest 
and  property  is  out  of  him,  so  as  he  hath  no  posaibii- 
ity  of  a  reverter,  and  it  is  against  trade  and  traflSc,  atid 
bargaining  and  contracting  between  man  and  man  :  atnd 
it  is  within  the  reason  ofou^  author  that  it  should  oitster 
him  of  all  power  given  to  him.  Iniquutn  est  m- 
genuis  hominibus  non  esse  liberam  rerttm  suarum 
atienationem ;  and  reruni  suarum  quilihet  est  moder^ 
atoTy  et  arbiter.  And  again,  regulariter  non  vale^ 
pactum  de  re  med  non  alienendd.  But  these  are  to  be 
understood  gf  conditions  annexed  tp  the  grant  or  sale 
itself,  in  respect  to  the  regupnancy,  and  not  to  auy  other 
collateral  thing,  as  hereafter  shall  appear. 

(10  Rep.  39.  Hob.  Where  our  author  putteth  his  case  of  a  feoffment  of 
^'^^')  land,  that  is  put  but  for  an  example  :  for  if  a  man  be 

seised  of  a  seignory,  or  a  rent,  or  an  adyowson,  or  com- 
mon, or  any  othei^  inheritance  .that  lieth  in  grant,  and  by 
his  deed  granteth  the  same  to  a  man  and  to  his  heirsi  upon 
condition  that  he  shall  not  alien,  this  coitdition  is  void. 
But  sofne  have  said,  that  a  man  may  grant  a  rent-chitfge 
newly  created  out  of  land^  to  a  Hoari  ind  to  his  heirs^ 
upon  condition  that  he  shall  *not  alien  tbat^  that  is  good» 
(27)*  because  the  rent  of  his  own  creation  ;  but  this  is  agaliist 


(28)  *^  A  detiwiti  f&^ on  oondi-    ther  rMf  See  Muidumfi^t  esir, 
tion  not  to  alien  but  to  I.  S.  wfae*    Bridam.  IK.**— Lord  Nott.  M8S. 
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Ae  ietiaon  and  opinion  Qjf  our,  author^  and  s^nst  ti^e 
bmgjtki  and  purity  of  a fpeaiipple, 

A  man  before  the  statute  of  quia  emptors  terrarum  ^'^  ^*  ^*  ^^  ^-  ''^  ^ 
]ni|^  have  made  a  feofment  in  fee,  and  added  further, 
that  if  he  or  his  hein  did  alien  without  licence,  that  he         ^  ^  ub  6  fit 
should  p^  a  fioe;  then  this  had  been  good.     And  sq  itKnisk'tcw.  * 
ia  amd,  that  then  the  lord  mip;ht  hatFe  restrained  the  alie* 
natioo  of  bia  tenant  hy  condition,  because  the  lord  had  a 
posHbiiity  «f  reverter :  and  so  it  is  in  the  king's  case 
at  tbh  day,  becaiiae  he  roi^y  reserve  a  tenure  to  him- 
aaU: 

■ 

If  A.  be  seiaed  of  Black  Acre  in  fee,  and  B.  eirfeoffeth  -^ecw*  wWe  ituan- 
him  of  White  Aci^  iipoa  condition,  that  A.   shall  not  SS"^/'  ""  "^'"^ 
dien  Bhck  Aere,  the  cpnditioo  is  good  ;  for  theooodi. 
tipji  is  annexed  to  other  Umd,  and  ousteth  notthe  feofee 
of  his  power  to  alien  the  land  whereof  the  feoSkentis 
made^  and  so  no  repugnancy  tp  the  state  passed  by  the . 

fe<^ent  J  and  so  it  is  of  gifts  or  sales  of  chattels,  real  or  ' 

penonaL 

.        *  .  '•         •  1 

BUT  if  the  candUion  be  such,  that  the  feoffee  shaU     LITTLETON: 
«o/  alim  to  suck  a  one,  naming  his  name,  or  ltd  any  ^^^^^'  861.«2i3a,] 

tm  i%ife^  foh*eheona%tion94o  not  take  away  Mp&werP^^  *^9' 
HfaSefUMiioti/ram  thefeoffee,  ^  then  such  condition         **^^  ** 
isgemL 

If  a  feoffment  ia  fee  be  made  upob  condition,  that  the         223  ^ 
feofce  ahaU  not  enfeoff  I.  S.  or  any  of  his  heirs  or  issues,  Pi.  Coil  77  a  a  H.  7. 
fcc  this  is  good  5  for  it  doth  not  restrtin  the  feoffee  of  ^®^**^- -*'*''•' 
all  liis  power  (a):  the  reasori  here  yielded  by  our  *author         ♦223  b. 
IS  worthy  of  observation.     And  in  this  case  if  the  feoffee 

(2J))i«iu)tmL.  a^M. 


-i!?i!JL^-I?*'  •'^  *«*  »  eooditioo  aginst  aBmation,  except  to 
fa?ZlS^"^  ^S^  to  a  divjwin  fte,  WM  good ;  jurfW 
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eaboS  L  N.  of  iateot  and  porpoae  that  lie  AtSi  enfieof 

quando  aKquid  prohibetur  Jieri  ex  direeto,  prokibetur 
eiper  oNifuum. 

Or  *»<«^y  «/i«w«*     If  a  feoffiDeDt  be  made  apoo  oooditioDy  that  the  feoflee 

lOflf  t/iiTiSbCIp''*^  not  alien  in  mortmaiB,  this  is  good,  became  auefa 

tod.  iSi.  13  H.  7.  *alienatioo  by  law;  and  regularly  whatsoever  is  prohibit* 

Brsdaa,  Kh.  1.  loL  ^  i^  ^  1**^9  "^7  ^  prohibited  by  oonditiooy  be  it 

^^    {^&\*  malum prohUntum  or  wnalum  in  te.     In  ancieot  deeds 

^     ^  of  fecrffaient  in  fee  there  was  moot  commonly  a  daase, 

qudd  licitum  sit  donatori  rem  datam  dart  velvendere 

cut  voluerit,  exceptis  viris  religiosis  et  Judseis. 


LITTLETON.         ALSOj  if  lands  he  given  in  tail  upon 
[Seet.  962.2i3  h.  ]  thai  tie  tenant  in  tail  nor  his  heirs  (30)  shall  not  aUen 
CmdMmnoHoahefhif^fgg  (31)  „<„.  ,,|  /^7  nor  far  term  of  another's  life, 

uaUenaHomvoHtingbuionly/br  their  own  livesy  4-c.  suek  condition  is 
c  AaMMifowmrf.  good.  (Note  here,  the  double-ne«;atiye  in  legal  construe* 
33  Am.  11.  S4.  lib.  6.  ^^  ^^^  ^^^  hinder  the  negative,  viz.  sttb  conditione 
40.  41.  ya^dm^ftquddipse  nee  hmredes  stii  non  alienarent.  And  there- 
13  H.  7.  S3.*  21  H.7.f®'^  ^®  grammatical  construction  is  not  always  in  judg- 

?CiI^ "^^sf^^iTb;  """^^  ^^ ^•'^  ^^  followed.)  Jhidthe  reason  is,  for 
19L  Cfa  Jac.  3b7.  that  when  he  maketh  such  alienation  and  diseontinu- 
vS^^^tu^'u^'  anca  q/'/Ae  iniaU,  he  doth  contrary  to  the  intent  of 
rCoxe,  284 a.]  l^  donor,  for  uMch  the  statute  cf  W.  2  (8«)  cap,  1. 
10  H.  7.  It.  Doct  k  was  made  (hereby  it  aj^peareth,  that  whatsoewer  is  pro* 
ftx  'hibited  by  the  intent  of  any  act  of  parliament,  may  be 

prohibited  by  condition,  as  hath  heen  said),  by  which 
statute  the  estates  in  tail  are  ordained  (s). 

(30)  tee.  added  in  L.  and  ^  (32)  €€^.  1.  added  in  L.  and  M. 

(31)  ne-'^ou  in  L*  aAd.M. 


(S)  And  tuoh  alienations,  workin(^  a  diaoontinaaDoe,  are  deemed  in 
law  tertioiit  acti,  which  may  well  be  reetrained  by  proviso.  But  it  is 
otherwise  of  an  alienation  by  safiering^  a  common  recovery,  or  levying  A 
Une  wiUiiD  the  statutes  4  H7.c.  24.  and  32  H  8.  c.  36 ; .  ibr  this  is  no 
discontinoanoe,  bnt  a  bar,  and  •  a  liberty  inseparable  from  the  estate,  as 
that  tenant  in  tail  may  soffer  a  common  reoevoy,  cannot  be  restiiet&d  by 
any  condition  or  proviso.  Hob.  170.  ^'  For  a  condition  annfufid  te  an 
estate  nven,tsa  divided  daose  from  the  grant,  and  therefere  cannot  fi-os- 
trate  me  mnt  precedent,  neither  in  any  thii^  ezpnessed,  nor  in  any 
tliin§^  implitMi,  which  is  of  his  nature  incident  and  msepenUe  fitm  the 
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*FOR  a  is  proved  by  the  to&rds  comprised  in  the     LITTLETON. 
samestattUe,  (3^)  that  the  wilt  of  the  donor  in  ^wcftf^^^l^'^*"***^ 
caseg  shaU  be  observed^  and  when  the  tenant  in  tail 
mnketh  (34)  such  discontinuance^  he  doth  contrary  to 
thaif  ^e.    ^nd  also  in  estates  in  tail  of  any  tene- 
ments j  when  the  reversion  of  the  fee-simplej  (35)  or  the 
remainder  of  the  fee-simple  is  in  other  persons^  when 
such  diseontinuafice  is  m^zde^  then  the  fee-simple  (36) 
in  the  remainder  is  discontinued,     ^nd  because  (37) 
fenani  in  tail  shall  do  no  such  thing  against  tlie  profit 
(38)  of  his  issues,  and  good  right,  stich  condition  is 
goody  as  is  aforesaid,  (39)  ^c. 

*^  Against  the  profit  of  his  iSsiees.'*    Hereby  it  ap-  224  b   ' 

peateth,  that  to  restrain  tenant  in  tail  from  alienation 
apiostthe  pfrofit  of  his  issues,  is  gooil,  for  that  agi^eth 
wf tb  the  will  of  the  donor,  and  the  intent  of  the  sta- 
tate(*)»    But  a  ^ft  in  tiail  may  be  made  upon  condition,  (*)  46E.3. 4. 
that  tenant  in  tail,  fcc.  may  alien  for  the  profit  of  his  0  ^1-  Abr.  418.) 
issues,  and  that  hath  been  holden  to  be  good,  and  not 

tSS)  fue  Jiat  al  eniertt  de  lefe-  pfe,  added  in  L.  «nd  M.  and  Roh. 

smite  4c  wume  VettahOe  added  in  (37)  e«o  ouster  in  L.  and  M.  and 

L.afdM.«DdRoh.  Roh. 

C34)/id-H0iL.mndM.BiidRoh.  (38)<l^fes  tnt£et  not  in  L.  and 

(35)  9uremamdtT  en  fet'9imiple^  M.  nor  Roh. 

MC  in  L.  and  M.  and  Roh.          ^  (39)  kc,  not  in  L.  and  M.  nor 

(?t^  tn  la  reatrtkm,tiulefe€'ti/iy-  Roh. 


{[ranAed."  Ibid.  Et  vid.  Sir  AnOumy  Mildmafs  ea»e^  6  Co.  41.  1 
€U>^  aa.  9  Co.  tSS  b.  Moor.  60t.  Cro.  Jae.  697.  Vent.  322.  Jone^  58. 

T.  Bureheli^  Ambl.  379.  So  if  property  is  given  to  a  man  ibr  his  life, 
camot  take  nrSvy  the  incidents  to.  ^  life  estate.  Property  may 
be  liaitfll  to  a  man  to  go  over  ort  a  oertain  event,  a»  bankruptcy,  Dom- 
men  V.  Mf9ri^  3  Ves.  149.  e  T.  R.  685.  SKte  v.  Hale,  t3  Ves.  404 ;  but 
while  hb  property  it  mwt  be  sulijected  to  the  incidentt  of  property. 
Therefae,  on  a  trust  ^  to  pay  the  dividends  of  stock  from  time  to  time 
jgftf  the  praper  hands  of  ft  man,  or  on  his  proper  order  or  receipt,  lub- 
wribed  wMihis  own  hand,  tfiat  they  should  not  be  grantable,  transfera- 
ble, ftt  otherwise  assignable,  by  way  of  anticipation  df  any  unreoeived 
psiywnt,  or  any  part  thereof;  on  his  deotes^,  the  prifHnpal  to  be  paid  to 
•MhpenoBs  as  in  a  course  of  administration  would  become  entitled  to  his 
pcmoiHi  eatote,  and  as  if  it  had  been  his  personal  estate,  and  he  had  died 
intestate;"  it  was  held  to  be  an  interest  for  life  in  the  dividends,  assigna- 
ble ondfer  «  ootfunission  of  bankruptcy ;  with  «  limitation  over  of  the 
psiwipif  to  ttoee  catiCled  under  the  statute  of  distributioni.  Brand»nY. 
JMtawi,  18  Ves.  42a»  Et  vid.  Fohg  v.  BumdU  1  Bro.  C.  C.  274.  As 
taeooditioQs  TCatraining  lessees  from  alienatieii,  see  tt.(T>  infra. — [Ei.'] 
[8ie  aba  Hbt.  Btiiter'^*  note  at  the  end  of  the  volume.  Note  4.] 
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restrained  by  the  said  statute,  and  seemeth  to  agree  with 
the  reason  of  Littleton,  because  in  that  case  voluntas 
donatoris  observeHir,  fyc>  and  it  must  be  for  the  profit 
of  the  issues. 

223  b.  « But  only  for  thtir  own  liveSf  ^-c"     And  yet  if  a 

man  make  a  gift  in  tail,  upon  condition  that  he  shall  not 

make  a  lease  for  his  own  life,  albeit  the  state  be  lawful, 

yet  the  condition  is  good  ;  because  the  reversion  is  in  the 

(6»  Rep.  43  a.  contra.)  donor.     As  if  a  man  make  a  lease  for  life  or  years  upon 

23  ^  riH^B^il  condition,  that  they  shall  not  grant  over  their  estate,  or 

19.  31  H.  8.  Dyer    let  the  land  to  others,  this  is  good  (t),  and  yet  the  grant 

r^v  »0     o«  *«  «  * ,  or  lease  should  be  lawful,     (t)  If  a  man  make  a  gift  in 

(t)  Dier.  33  H.  8.  fol.  ^  '  ^ 

,  48,49.  (10  Rep.  38,  tail,  upon  condition  *that  he  shall  not  make  a  lease  for 
^-  ^  ^3^^i*-'**®'^  three  lives  or  21  years  according  to  the  statute  of  32  H. 

8.,  the  condition  is  good  ;  for  the  statutis  deth  give  him 
power  to  make  such  leases,  which  may  be  restrained  by 
condition,  and  by  his  own  agreement ;  for  this  power  is 


(T)  Bat  such  oonditioQs  are  construed  itrictly  in  favour  of  the  lesiee. 
And  therefore  it  hai  been  determined,  that  if  a  lessee,  who  id  restrained 
from  alienation  by  a  condition  of  this  kind,  assigns  orer  his  term  with 
the  conseqt  of  the  lessor,  such  assigfnee  may  assig^n  to  any  othefe-  person 
without  a  license.  Dmi^er^t  cate,  A  Co^  119.  Wkicheot  y.  Fox,  Cro.  Jac. 
398.  And  it  is  immaterial  whether  the  license  t>e  g^eneral,  as  in  Dumper'^s 
casct  or  particuUr  as  "•  to  one,  subject  to  the  peribnnance  of  the  covenants 
in  the  orivinal  lease,"  Brumtnelv,  Matpherson,  14  V'es>  173.  :.ttioug^h,ifa 
covenant  not  to  assign  contain  an  exception  in  favour  of  assignment  by- 
will,  it  seems  that  executors,  claiming  under  the  will,  are  not  within  the 
exception,  so  as  to  be  at  liberty  to  sell  for  payment  of  debts  without  a 
license.  Llopd  y.  (^risj)e^  5  Taunt  249.  So  an  under-lease  has  been  ad- 
judged not  to  be  within  a  provieo,  that  the  lessee  shall  not  assign  without 
license.  Crusoe^  d.  Bu^bi/  v.  Btertcowe,  3  Wils.  224.  2  Bl.  Rep.  766.  But 
where  the  words  of  th*?  covenant  were,  that  the  lessee  would  not  set,  let, 
or  assign  over  the  whole  or  part  of  the  premises  without  leave ;  it  was 
held,  (hat  an  under-lease  amounted  to  a  breach.  Roe,  d.  Grjsgson  v.  Har-- 
rison^  2  T.  R,  426.  Et  vid.  Roe,  d.  Dinghy  v.  Salts,  1  Maul.  &  S.  2^. 
So  where  the  proviso  was,  that  the  lease  should  be  void  ^*  if  the  leasee 
assigned  or  otherwise  parted  with  the  indenture  of  lease,  or  the  premises 
thereby  demised,  or  any  part  thereof,  for  thr  whole  or  any'  part  of  the 
Itrm,  without  leave  in  writing  ;^'  it  was  held,  that  the  words  included  an 
lender-lease.    Doe,  d.  Holland  v.  WorseUy,  1  Camp.  N.  P.  C.  20. 

It  is,  however,  to  be  observed,  tliat  an  assignment  by  operation  of  law 
will  not  amount  to  a  forfeiture.  Thus  it  hafi  been  determined,  that  a  sale 
by  execution  was  no  fbrleitare  of  a  lease,  in  which  was  contained  acove> 
nant  not  to  let,  assist ,  or  otherwise  part  with  the  indentore.  />oe,  d.  Mii~ 
chiruon  v.  Carter^  8.  T.  R.  57.  Secus  where  the  execution  ia  in  fraud  of 
the  covenant  8  T*  R.  300.  And  the  same  rule  holds  in  the  case  of  an  as. 
sigmn^t  under  a  oommission  ot  bankruptcy.  Doe  v.  Besan,  3  Maul.  & 
S.  353.   Et  vid.  Doe,  d.  Cheere  v.  Snrith,  5  Taunt  795.   But  a  landlord 


CH.  xxni.      or  sstates  itpon  condition.  35 

Dot  incident  to  the  estate^  but  given  to  him  collaterally 
hy  the  act ;  according  to  that  rule  of  law,  quilibet  potest 
renundarejuriprose  introdticto. 

"When  he  maketh  such  alienation  and  discontinue ^^^^^^^  «  cmmon 
ante  of  the  intaiL'*^     And  therefore  if  a  gift  in  tail  be 
made  upon  condition,  that  the  donee,  &c.  shall  not  alien,y?**- ^^•^•^•4''  . 

,  .  V.        .  ,  ...  '  Sir  Anth.  Mildmay'i 

this  condition  is  good  to  somo'  intents,  and  void  to  some;  case,    (i  Rep.  8^.  i 

fiw,  as  to  ail  those  alienations  which  amount  to  any  dis-,^^^'^*^*^'*^^*) 

eontioaance  of  the  state  tail  (as  Littleton  here  speaketh), 

aris  against  the  statute  of  West,  2. ,  the  condition  is 

good  without  question.     But  as  to  a  eommon  recovery, 

the  condition  is  void  ;  because^this  is  no  discontinuanee,  (i  Rol.  Abr.4i2. 

bat  a  bar  r  and  this  common  Recovery  is  not  restrained      '   *o24^o 

by  the  said   statute  of  West.  2.     And  therefore  such  a 

eooditioQ  is  repugnant  to  the  estate  tail ;  for  it  is  to  be 

^observed,  that  to  this  estate  tail  there  be  divers  inci-  (31)* 

dents.    First,  to  be  dispunished  q(  waste.  Secondly,  that 

the  wife  of  the  donee  in  tail  shall  be  endowed.  Thirdly,  22  £.  3.  9.  17  Kl. 

that  the  husband  of  a  feme  donee,  after  issue,  shall  b©  ^^^' 

tenant  by  the  curtesy.     Fourthly,  that  tenant  in  tail  may 

SQfikr  a  common  recovery  ;  and  therefore  if  a  man  make 

a  gift  in  tail?  upon[  condition  to  rf  strain  him  of  any  of 

these  incidents^"  the  condition  is  repugnant  and  void  in 

law.     And  it  is  to  be   observed,  {*)th^t  a  collateral  war-(*)  13 h.  7.24b. 

lanty  (v),  or  a  lineal  with  assets,  in  respect  of  the  re- 


J  guard  against  Ihia  cpntingeDoy  by  a  proviso'  for  re-entry  on  the  te- 
*s  oommittu^  an  act  of  bankruptcy  whereon  a  obmmisnoD  shall  issue ; 
has  be«n  heki  to  be  g:uoa.    Hon  v-  Gaillieri^  2  T.  R,  133l 

U  the  leaior  accept  rent  due  after  condition  brokeot  with  notice,  it  is  a 
wrnver  cC  the  iorfeitore.  GoodrigfU^  d.  fValter  v.  Dmidt^  Cowp.  804 
WkukeoH  T.  Fox^  Cro.  Jac  398.  But  a  lessor  who  has  a  right  of  re*eotry 
Ycaerred  on  breach  of  a  covenant  not  to  underlet,  dqes  not,  by  waving  hu 
re-entry  oo  one  underletting,  lose  his  light  to  re-enter  on  a.Bttbeequeot 
voderJ^tbg.  />oe,d.  Boteawen  v.  Biof ,  4  Taunt  735.  And  equity  will 
Ofll  rdieire  against  a  forfeiture  by  breach  of  a  Qovenant  not  to  assign. 
MOl  T.  Barcit^  1 8  Ves,  S56.— [  Ed.] 

(U).  This  anst  be  understood  of  a  eoUateral  wairanty  before  the  stat- 
ute ot  4  Ann.  c.  16. — For  some  obsorvatioiis  as  to  the  restraints  which 
at  difierent  periods  have  been  imposed  4>o  the  free  alienation  of  property, 
and  the.metfaods  adopted  to  elude  them,  see  the  note  to  fol.  118  b.  poet, 
chap.  33L  Of  Title  by  Alienation.r~(£dLJ  [The  restraiots  which  at  dif 
hreai  times  have  been  laid  on  the  tree  alienatiofn  of  property,  and  the 
dilerent  methods  ased  to  set  them  aside,  form  one  of  the  moat  interestiqg 
fuia  of  the  faiatory  of  every  natioD  in  which  the  ieadal  institutions  have 


i»  * 
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compensei  is  not  restrained  by  the  Doms  Conditionali^ 
bus  J  no  more  is^the  common  recovery  in  respect  of  the 
intended  recompense.  And  Littleton^  to  the  intent  to 
exclude  the  common  recovery,  saith,  such  alienation 
and  discontinuaneef  joining  them  together. 

If  a  man  before  the  statute  of  Donis  Canditianalibus 
had  made  a.  gift  to  a  man  and  to  the  heirs  of  his  body, 
upon  condition  that  after  issue  he  should  not  have  power 
to  sell,  this  condition  should  have  been  repugnant  and 
void  (w).  Pari  ratione,  after  the  statute  a  man  makes  a 
a  gift  in  tail,  the  law  taciti  gives  him  power  to  suffer  a 
common  recovery  ;  therefore  to  add  a  condition,  that  he 
shall  have  no  power  to  suffer  a  common  recovery^  is  re* 
pugnant  and  void. 

If  a  man  make  a  feoffment  to  baron  and  feme  in  fee^ 


fxravmilecL  So  far  as  the  hiatory  of  England  is  concenied  in  them^  they 
have  been  diaoiUMd  with  great  aoouraoy  by  Sir  WiOiam  Blaekatone,  toI. 
2.  chap.  7,  and  Sir  John  Dalrymple,  in  the  history  of  the  Feudfd  Law, 
'Chap.  3.  ic  4.  The  ixitrodactioo  of  recoveries,  and  the  circumstances 
whioh  led  the  way  to  theom  are  accurately  stated  ^nd  explained  by  Mr. 
Cruise,  in  his  most  excellent  Essay  on  the  Law  of  Recoveries.  The  re- 
straints on  the  alienation  of  property  are  much  greater  in  Scotland  than 
they  are  in  England.  There  if  a  TkiUnt  is  guarded  irt/^  irritant  tmd 
raolutive  elatutSf  the  estate  entailed  cannot  be  carried  off  by  the  debt  or 
deed  of  any  of  the  heirs  succeeding  to  it,  in  pnefudioe  of  the  sobstitutefr. 
This  degree  of  tailzie  differs  from  Siat  of  a  tailgie  tnth  prokihUwy  elaw- 
et»  The  proprietor  of  an  estate  of  this  nature  cannot  conv«y  it  gratuitp 
ously,  but  he  may  dispose  of  it  for  onerous  causes,  and  it  may  be  attach- 
ed by  his  creditors ;  yet  the  substitutes  as  creditors  by  virtue  of  the  pro- 
hibitory clause,  may  by  a  process,  called  in  the  law  of  ScOUand,  an  In- 
hibition,  secure  themselves  against  future  debts  or  contracts.  A  third 
degree  of  tailzie  used  in  Scodand  is  called  a  simple  ditlinttion.  This 
amounts  to  no  more  than  a  designation  who  is  to  succeed  to  the  estate, 
in  case  the  temporary  proprietors  of  it  make  no  disposition  of  it ;  fiir  It  is 
defeasible  and  attachable  by  creditors.  See  Ersk.  Inst.  238.  960.  But- 
ler.    Note  133.] 

(W)  Lord  Coke  in  another  work  observes,  *•  t|„|t  the  tenant  of  lands 
iBtaQed  had  before  this  statute  a  fee-simple  conditional  subsequent ;  for, 
albeit  Britton  (cap.  36),  who  wrote  before  this  sUtute,  saith,  that  if  any 
purchase  to  him  and  hu  wife,  and  to  the  heirs  of  them  lawfully  beaten, 
the -donees  have  presently  but  an  estate  of  freehold  for  the  term  of  their 
lives,  and  the  fee  accrueth  to  their  issue,  &c  taking  the  condition  to  be 
pteoedoit,  yet  had  the  donees  at  the  common  law  a  &-simpIe  conditional 
pWBBtly  by  the  gift.  For  if  land  had  been  given  to  a  man  and  the 
heirs  of  his  body  issuing^,  and  before  issue  he  bad,  before  tiiis  statute,  made 
a  feoffment  in  fee,  the  donor  should  not  have  entered  for  the  forfeiture, 
hut  this  feoAneot  had  barred  the  issue  had  afterwards  $  Whidi  pi^sveth 
that  he  presently  by  the  gift  had  a  fee-simple  conditionia.'*    8  lost.  333. 
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npoa  eondition  that  they  sbaUDOt  alien,  to  some  intent 
this  iB  good,  and  to  some  intent  it  is  void  ;  for  to  *^8trai  ^^jj^  ^^-  ^  ^-  7; 
an  alienation  by  feoffment,or  alienation  by  deed^it  is  good,  Sir  AnUiooy  Mild- 
beeausesuch  an  alienation  is  tortious  and  voidable;  but^ol^,^l\"  l*^^'. 
to  restrain  *their  alienation  by  fineis  repugnant  and  void,  Abr.  431.) 
beeanae  it  is  lawful  and  unavoidaUe.  ^     ^ 

^  It  issaid,  that  if  a  nfian  infeoff  an  infaotin  fee,upon  con- 

dition that  lie  shall  not  alien,  this  is  good  to  restrain  alien- 
ations daring  his  minority,  but  not  after  his  full  age. 

It  is  likewise  said,  that  a  ikian  by  license  may  givp  £)oct.  1-  Stod.  124. 
land  to  a  bishop  and  his  successors,  or  to  an  abbot  and 
his  successors,  and  add  a  condition  to  it,  that  they  shall 
not,  without  the  consent  of  their  chapter  6r  convent,  alien} 
because  it  was  intended  a  mortmain,  that  is,  that  it  shall 
£>r  ever  continue  in  that  see  or  house,  for  that  tbey  had 
it  €H  outer  droity  for  religious  and  good  uses. 

Put  the  case,  that  a  man  make  a  gift  in  tail  to  A.,  on^tn/at/tM^re- 
theremaunder  to  him  and  to  his  heirs,  upon  condition '^•^  •^/f?  condi- 

tton  not  to  (uiefi^  good 

that  be  shall  not  alien  ;  as  to  the  state  tail  the  condition  as  to  the  mtaa  onJ^, 
is  good,  for  such  alienation  is  prohibited,  as  hath  ^>«^ft^^R^^br?^^2, 
said,  by  the  said  statute.     But  as  to  the  fee-simple,  some  474.   Cn>.  Eiiz.  aso.) 

111176      13  117 

aay,  it  is  repugnant  and  void,  for  the  reason  that  Little- 23.24. '  Dyer. 2&  3 
Um  hath  yielded :  and  therefore  some  are  of  opinion,  Phil,  k  Mar.  127  b.  , 
that  this  is  a  good  condition,  and  shall  defeat  the  aliena* 
tion  for  the  estate  tail  only,  and  leave  the  fee^simple  in 
the  alienee,  for  that  the  Condition  did  in  law  extend  only 
to  the  slate  tail,  and  not  to  the  remainder. 

JiLSO^aman  may  give  lands  in  tail  upon  such     LITTLETON. 
conditiany  that  if  the  tenant  in  tail  or  his  heirs  alien  [Sect.  364.224  b.] 
vnfetj  or  m  tail,  or  for  term  of  another  mans  lyre,  on  iUeontinManiee  if 
4nc  and  alsOj  that  if  all  the  issue  coming  of  the  tenant  •^"^"j'  *"^  ^  "' 
in  tail  be  dead  without  issue,  that  then  it  shall  be  lato- 
fulfor  the  dbnor  and  for  his  heirs  to  enter,  fyc,     Jind 
hy  this  way  the  right  (40)  qf  the  tail  may  be  saved, 

(40)  <i^en  in  L.  and  M.  akid  Rdi. 


•  • 
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^41^  afttT  discontinuancey  to  the  issue  in  tailj  if 
there  he  any  (48);  so  as  by  way  of  entry  of  the  dqnor 
or  cf'his  heirsy  the  tail  shall  not  be  defeated  by  such 
condition.  (43)  Quaere  hoc.  Jind  yet  if  the  tenar^t 
in  tail  in  this  casCy  or  his  heirsy  make  any.discontinU' 
(33)  afice,  he  in  the  reversion  or  *his  heirs,  after  that  the  tail 

is  determined  for  default  ofissue,  ^*c,  m,<iy  enter  into 
the  land  by  force  of  the  sa?ne  condition^  and  shall 
not  be  compelled  (44)  to  stie  a  writ  of  formedon  in 
the  reverter, 

234.  b  Note,  Littleton  purposely  made  parcel  of  the  condition 

il  ^uTi  ^**    ^'  ^^*  ^^  ^'^®  copulalive^  that  the  tenant  in  tail  should  a)ien«  &c. 

Fop  if  a  gift  in  taiil  be  made  to  a  man  and  to  the  h«^irs  of 
his  body,  and  if  he  xiie  without  heirs  of  his  body/  that 
^  then  the  donor  and  his  heirp  shall  re-enter,  this  is  a  void 
condition  ;  for,  when  the  issues  fail,  the  estate  determi- 
•  (ry^^  343  ^  \  ^^th  by  the  Express  limitation,  and  consequently  tlie  add- 
ing of  the  condition  to  defeat  that  which  is  determined  by 
the  limitation  of  the  estate,  is  void  (s),  and  in  that  case 
the  wife  of  the  donee  shall  he  endowed,  &c  And  there- 
fore Littleton,  to  make  the  condition  good,  arlded  an  ali- 
enation, which  amounted  to  a  wrong,  and  he  restrained 
not  tile  alienation  only,  (for  then  presently  upon  the  ali- 
enation the  donor,  &c.  might  re-enter  and  defeat  the 
^225  a;  estate  t^il)  *but  added,  and  die  without  issuer  to  the 
end,  that  the  right  of  the  estate  in  tail  might  be  preserv- 
ed, and  not  defeated  by  the  condition,  bat  might  be  re- 
covered again  by  the  issue  in  tail  in  ^formedon, 

CMo.  89^  And  Littleton  expressly  salth,  that  the  donor  and  his 

h^irs,  after  the  diseoutinu&nce,  and  after  that  the  estate 

{41 )  iid  added  iit  L.  and  M.  ar4  (43)  quart  hoe^  not  in  L.  and  M. 

Roh.  nor  Roh. 

(4i)  ittue  added  in  L.  and  M.  (44)  eoktrt^rU  in  L.  and  M. 

and  Roh.  and  Roh^ 


(X)  Vid.  Cro.  Jac.  415.  448. 695,  3  Co.  19.  [PoU>  479.  Sir  T-  Jo.  79.] 
3  Mod.  310.  Ld.  Raym.  101.  304.  2  Vern.  333.  1  Burr.  338.  3  P.  Wmt. 
170.  605.  Feame.  Cont.  Rem.  168.  X^owp.  334. 410.  833.  Doagl.  906. 
3  T.  R.  ^04. 488.— [firf.] 
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fail  IS  determinedi  may  re-enter^  which  is  the  intention 
and  true  meaning  of  Littleton  in  this  place.  And  where 
it  is  said  in  this  "section  (qusere  hoc)  this  is  added  by 
some  that  understood  not  this  case,  and  ia  not  in  the  ori- 
ginal (t). 

ITEM,  if  (45)  a  feoffment  be  made  (46) .  upon     UTTLETON. 
9uch  ^conditiouy  that  if  the  feoffor  pay  to  the  feoffu  '^^J^jJJf  "'^ 
at  a  certain  day^  Slc.  40  pounds  of  moneys  that  then  (34)* 

the  feoffor  may  re-enter^  fyc,  in  this  case  the  feoffee  is 
called  tenant  in  mortgage^  which  is  as  much  to  say, 
in  French^  as  mortgage,  and  in  Latin  mortuum  vadi-  Origin  of  (he  term, 
am.  (1)  tfind  it  seemethy  that  the  cause  why  it  is 
called  mortgage  isj  for  that  it  is  doubtful  whether  the 
feoffor  (47)  will  pay  at  the  day  limited  such  sum  or 
not :  and  if  he  doth  not  pay,  then  the  land  which  is 
put  in  pledge  upon  condition  for  the  payment  of,  the 
money,  is  taken  from  him  for  ever,  cmdsodead  (48) 
to  him  upon  conditipny  4*c.  !t/ind  if  he  doth  pay  tlie 
money,  then  the  pledge  is  dectd  to  the  tenant,  ^c. 

**  Mor/gag^'  is  derived  (s)   of  two  French  words,  205  a* 

riz.  mart,  that  is,  mortuum,  and  gage,  tliat  h  vadium,  ^^^^^^  *^**  ^ 
orpignus.  And  it  is  called  in  Latin  mortuum  vadium,  (0  Cvknvil.  Ub.  10., 
or  mm-gagium.     Now  it  is  called  here  'wor/^fl^a,  or^p'gg]^^     * 
mortuum  vadium,  both  for  the  reason  here  expressed  by 
Littleton,  as  also  to  distin^ish  it  from  that  which  is 

called  vivum  vadium"     Vivum  autem  dicitur  vadi- 

>. 

(45)  oscim  added  in  Roh.  but  (47)  soyt-poei,  in  L>  and  M.  and 
not  u  L.  and  M.    .  Rob. 

(46>  a  ascvn  hnne  added  in  Roh.  (48)  a  lug  rut  con^itiont  See.  Et 
bat  notiB  L.  and  M.  a'U  paya  U  montjf  doni  est  le  gage 

mortt  not  in  L.  and  M.  nor  Roh, 


(1)  See  xMr.  Butler^s  note  at  the  end  of  th^  volume.    Note  5. 

(T)  U  if  a  rale  of  law,  that  a  condition  moBt  defeat  or  detennine  tha 
tvMe  af  the  estate  ta  which  it  is  annexed,  and  not  determine  it  in  part 
ooiy,  and  leave  it  ^:ood  for  the  reddae.  And  therefore  it  has  been  ad- 
jik^ed,  that  a  condition  to  determine  an  estate  tail,  as  if  the  -tenant  in 
tail  were  dnd,  was  roid ;  because  the  death  of  a  tenant  in  tail  did  not 
determine  tbe  estate  tail,  but  his  death  without  iteue.  Jermin  y.  Artcott^ 
I  Co  A5  a.  Cerbet^B  com,  \  Co.  83  b.  Sir  Anth&ny  Mitdnun/**  east,  6  Co. 
«,  Cro.  E&.  37^-  M«>'-  5»2.  And.  346.— [^. J 
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um,  quia  nunqiuim  moritur  ex  aliqud  parte  qudd  ea: 
suu  proveniubus  acquiratur.  As  if  a  man  borrov^ 
a  hundred  pounds  of  another*  and  maketh  an  estate  of 
lands  unto  him,  until  he  hath  received  the  said  sum  of  the 
issues  and  the  profits  of  the  land,  so  as  in  this  case 
(0  Vid.«iot«aC7.  neither  moneydieth,  norland  or  is  lost,  (whereof  Little- 
ton speaketb  in  this  chapter  {t)y  and  therefore  it  is 
called  vivum  vadium{t). 


(Z)  Th6fab|jj«ctofmor(;g;Bge8niayb9  0Qnflideredqiider  throe  genend 
heads : — lit  Of  the  orig;in  and  different  kinds  of  mortgages.    2d.  0(  the 
sereral  intdreats  of  the  mortgagor  and  mortgagee.    3d.  Of  tiie  equity  of 
redamption. 

1st.  As  to  the  origin  and  different  lands  of  mortgages: — The  notion  of 
mortgaging  and  redemption  seems  to  hare  been  derived  to  ui  from  the 
civil  law.    According  to  that  law,  the  difference  between  pledges  and 
things  hypothecated  was  this :  the  pignut  or  pledge  was,  when  any  thing 
was  obliged  far  aon^  lent,  and  the  possession  pas«Bd  to  the  creditor;  the 
hypoUuca  was,  when  the  thing  was  obliged  for  money  lent,  and  the  pos- 
session remained  with  the  debtor.    If  the  debtor  did  not  redeem  the 
tbin|f  pledged,  the.ereditor  was  to  foreclose  the  redemption  of  the  debWr ; 
and  if  the  money  was  not  paid,  the  creditor  had  his  actio  pignorUia^  or 
fnfpoiheenria^  which,  when  he  had  pursued,  and  obtained  sentence  there- 
on, he  might  sell  the  pledge  as  his  own  property.    Bat  there  was  this  dif* 
ffrence  between  the  actio  pigiunitia  and  hypothecaria ;  that  the  eur/to 
pignaritiia  was  only  on  the  person  of  the  debtor  to  foreclose  him,  because 
the /ytfntff  was  al]«ady  in  the  possession  of  the  creditor;  but  the  actio 
kjfpo&ecOri»  was  tmn  in  rfm,  qutan  in  pertonam,  and  was  giv6n  adpignus 
pro9eq%ieninm  contra  querhcunque  pctteuorem ;  because  Iwrein  the  credi- 
tor had  not  the  possession  of  the  pledge,  but  it  remained  to  the  debtor. 
Until  sentence  was  obtained  in  these  actions,  the  creditor  could  not  obtain 
the  property  of  the  pledge;  and  if  the  money  was  paid  before  sentence, 
the  pledge  was  subject  to  redemption ;  and  where  the  same  thing  waa 
pledged  to  sereral,  those  Were  said  to  hepotieret  in  pignore  to  whom  the* 
things  were  fint  hypothecated.    Digest,  lib.  20.  tit  6.  Corrin,  S69, 270, 
271.    If  the  money  was  tendered  or  paid  to  the  creditor,  the  contract  of 
pignoration  was  dissoilyed,  and  the  debtor  might  have  the  pledge  back,  aa 
a  thing  lent.    This  seems  to  have  introduced  the  notion  among  us  of  the 
debtor's  right  to  redemption.  And  with  them  the  usucaption,  or  the  rig^t 
of  prescrifrtion,  did  hot  extinguish  the  pledge,  unless  a  stranger  had  held 
it  for  thirty  years,  or  the  debtor  had  held  it  himself  for  forty  years.    Di- 
gest, lib.  30.  tit.  6.    The  word  **  mortgage''  signifies  commonly  the  same 
&ins  as  the  word  **  pt^wn  ;'*  that  is,  the  appropriation  of  the  thii%  given 
for  the  security  of  an  engagement :  and  these  two  words  are  used  indiffer- 
ently in  the  same  sense.    But  the  word  ^.pawn'^  is  more  properly  applied 
to  moveable  things,  which  are  put  into  the  hands  and  keeping  of  the  cre- 
ditor ;  and  the  word  ^  mortgage"  signifies  properly  the  right  acquired  by 
the  criditor  upon  the  immoveables  #hich  are  appropriate  to  him  by  hia 
debtor,  althoqgh  he  be  not  put  into  possession  of  them.    Do^at  lib.  3- 
tit  1.  sect  1.    Another  difference  between  a  mortgage  and  a  pkdga.ia, 
that  the  ibrmer  ii  an  absolote  pledge  to  become  an  absolute  interest^  if 
not  redeemed  at  a  certain  time ;  but  the  latter  is  a  deposit  of  personal 
e0Beti,notto  be  taken  back  but  on  payment  of  a  certain  sum,  by  exprese 
stipulation,  or  the  course  of  trade,  to  be  a  lien  upon  them.    2  Ves*  jon. 
378.    It  was  a  rale  of  the  feodal'law,  which  prohibited  aU  alienatioos, 
that/sudolto,  invito  tfoiritno,  out  agliatif.  non  rectc  nAficiuntut  hffp^- 
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^JiLSO^  as  a  man  may  make  ajeajfrnrnt  in  fee  in     LITTLETON. 
morig€tge,  (49)  so  a  man  may  make  a  gift  %n4ail  f,^  [Sect  3  33. 205  b.] 

(49)  uruU  homepoUfairt  done  en  taile  en  mortgage^  not  in  L.  hn^  M. 


tiutm^  qHUDKeisfructut  potu  eue^  receptum  etU  Corvin.  Dig.  268 ;  but  it 
Ihe  time  of  Henry  the  aecond,  when  the  alienation  of  property  had  be- 
cotee  free,  two  modes  of  mortg;aguig  lands  were  in  uie^  which  were  dis^ 
tm^anbed  by  the  names  of  vadium  vivum  and  vadium  t^tu^m*  Glanv. 
lib.  JO.  c.  &  The  former  kind  is  here  described'  by  Lord  Coke,  and  if 
abo  meoCiocied  by  Littleton,  sect.  327.  postt  the  latter,  which  is  the  or-, 
dioary  and  usQ&l  way  of  mortgaging  lands,  has  been  already  explained. 

Mortgages  may  foe,  Ist.  ekher  of  the  freehold  and  inheritance;  or,  2d. 
of  tennslv  years.     The  ancient  way  of  making  mortgages  of  the  free-. 
hold  and  inlteritance,  was  by  a  charter  of  feoffment,  on  condition,  that  if- 
tibe  feoflbr  or  his  hein  paid  the  sum  borrowed  to  the  feoffee,  ot  his  heite, 
at  a  day  ^ypointed,  he  should  re-enter  and  repossess ;    and  sometimes  the 
ctinditiun  Wat  contmined  in  the  eharter  of  teoffnieot,  and  aomelimea  it  was 
delieasaaoed  by  a  distinct  instrument,  bearii^  date,  and  executed  at  the 
same  tiaie.  Madex,  318, 319.     These  sorts  oi  conve^anees  were  At  first 
feand  to  be  attended  with  great  inconyenienoes-;  as  if  the  money  was  not 
pmd  at  the  day,  eo  that  the  condition  was  forfeited,  and  the  estate  became 
afasolute,  the  estate  was  thenceforth  subject' at  common  ItfW  to  the  dower 
ef  the  wife  of  the  feoffee,  dnd  to  all  his  other  real  chaiges  and  iAcam- 
brnicfls ;  for  though  if  the  feofibr  performed  the  condition,  then  he  might 
re-^aAtf,  and  Te]g!dSBess  himself  in  his  former  estate,  and  coiise<)uetltly 
was  m,  above  «11  (barges  and  incumbrances  of  th4  feoffee ;  yet  if  he  did, 
ml  litarany  perform  the  condition  by  payment  ofihe  money  at  the  day, 
tiMBthe  estate  became  legaUy  subject  to  the  ehaiiges  iuid  ineiioibrances 
of  the  bolfee,  thoQigh  the  money  should  be  afterwards  paid;  and  the  estate 
rwonveye&to  the  feoffor.    Post,  fol.  221, 223.    H8irdr.463r   Cro.  Car. 
191. 1  £q.  Abr.  31 1 .  6  Bac.  Abr.  4.  1  Bl.  Rep.  156.    To  aroid  these  in- 
eonFOaeaMS^Ihe  second  sort  of  mortgages  were  adopted,  and  it  became 
iwoal  to  grant  only  a  long  term  of  years  by  way  of  mortgs^e,  with  condi- 
tisDlo  be  rad,  npoo  repayment  of  the  purchase-money;  which  course 
■  saw  frequently  used,  principally,  b^ose,  on  the  death  of  the  ra'ort- 
9lgM,  such  term  beoomes  vened  in  his  personal  representatives',  who 
mm  afe  entitled  in  equity  to  receive  the  money  lent,  of  whitever  nature 
the  mortgage  may  happen  to  be.  2  Bl.  Com.  158.    But  courts,  of  eqttityf 
iflcr  their  jnny^^ctioli  became  firmly  established,  put  mortgages  in  fee 
npbo  the  ri*fat  lbotin|;,' maintaining  the  power  of  redemptidn,  as  anequi- 
t£faile  ti{^  udierent  m  the  land,  and  binding  all  pers^  'whomsoeTei*, 
whether  rhihning  in  thej^er  (i.  e.)  by  the  act  ef  the  mortgagee,  as  tenant 
in  dower,  by  statute  staple,  e/egt/,  &c.;  or  in  the/Mjf  (i.  e.)  by  th«  act  of 
the  law,  as  tenant  by  the  curtesy,  and  lord  hjK  escheat :   aiid  the  principle 
upon  wUch  they' proceeded  was,  that  the  paymmt  of  the  money  does, 
in  flie  eoosideratioo  of  equity,  put  the  mortgagor  ta  statu  oue-^  since  the 
hndi  were  ariginally  only  a  pledge  for  the  money  lent    Cro:  Car.  T91. 
Haidr.  465. 469.  5  tfac  Abr.  4.    And  since  this  right  or  power  of  re- 
<|fiBptk)n  hat  been  so  understood,'  mortgages  in  fee  have  again  become 
nsosl ;  for,  although  mortgages  for^enns  of  years  were  free  from  the  in« 
convdaieoees  attending  mortgages  in  fee,  with  respect  to  tenant  by  dower, 
curtesy,  ftc.  yet  they  were  not  without  objection,  as  in  case  of  fdret^^ 
ure  00  floapayiikent,  the  mottgagee  became  only  a  termor,  the  fee-sim- 
ple reaniaBg  in  the  mortgagor.' 

Grmt  ioeoarenienoes  trnvii^  been  suffered  by  mortgagees^  from  the 
difliealCy  and  delay  attending  biHs  to  foreclose,  Uie  ingenuity  of  modem 
tiaei  hu  fiamed.*  mode  of.  conveyance  in  order  to  enable  the  mortgagee, 
ifiv  agiren  tiaie,  to  prooare  his  principal  and  interest  by  a  sale  of  the 

Vol.  ji.  r 
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(W)*  mortgagey  and  a  lease/or  term  of  lifty  wfat  term  of 

ffears^  in  mortgage  (50).  Jind  all  s%icli  tenmnts  art 
called  tenants  in  mortgage^  according  to  the  estates 
which  thm/  have  in  the  land,  fyc. 

(50)  et  not  in  L.  ftnd  M.  nor  Rob. 


mortgaged  esUte«  without  boing  under  the  neoeoity  of  >pp)  jiog  to  a 
court  of  equity.  This  }b  done  by  taking  a  oonreyance  of  the  fee  to  true- 
te^  in  trust  for  the  mortgagee,-  for  a  term  of  years  tubjeet  toredemptioo, 
wiil^  remainder  to  the  trusteai  in  trust,  in^lefault  of  payment  at  the  time 
stipulated,  to  sell  the  estate,  and  to  apply  the  purchase-money,  titer  ds- 
fimyingthe  expenses  inourred  in  disehatging  the  trusty  in  the  payment  of 
the  mortgage  moixey  and  interest,  and  then  to  pey  over  the  residue,  if 
«qy,  toti^  mortgagor.  1  Pow.  Mortg.  13.  And  it  has  been  erpressly 
d^rmined,  that  in  such  case  the  trustees  alone  may  make  an  absolute 
iitwleemable  title  without  the  concurrence  of  the  mortgagor  or  hia  re- 
pcesentatires.  Corder  y.  Jtfoi^on,  18  Vis.  344.  Ctay  t.  ShMrpe^  cilod  in 
Carder  v.  Morgan,  18  Ves.  346. 

'  Besides  the  different  kinds  of  mortgages  above  mentioned,  there  ia  an- 
othi^  olasa  termed  e^tte^Zfiiier^c^et;  which  were  first  established  by 
the  case  of  Jltu$eU  v.  JiiuttU^  1  Bro.  C*  C  309.  ;  a  decision  frequently 
lamented.  S^e  Ex  parte  Coombt,  17  Ves.  371.  EstparU  Whiibread^  I 
Rpee,  399.  Ex  parte  Ho^er^  1  Mei;iv.  9*  A  mete  deposit  of.  title  deeds 
upon  an  advance  of  money,  without  a  word  piLSsing,  gives  an  equitable 
lien  {Ex  parte  LangiUm^  17  Ves.  227.  Ex  parte  Kennngion^  2  Vea.  k 
B.  83.)  even  against  a  purchaser  without  notice ;  and  mich  deposit  will 
cover  subsequent  advances,  if  it  appear  by  evidence,  or  by  implication, 
that  they  were  made  upon  the  &ith  of  that  seourity.  Hitm  v.  MiU^  13 
Ves.  114.  £xjMif!tfe  JUuigtfon,  supra.  ^spor^clTeywyiglbn,  supra.  And 
the  meaning  and  object  of  a  deposit,  may,  it  seems,  be  explained  by  parol 
evideivie,  Se^  Ex  parte  Hai^9  Ves.  403.  Ji^rrUv,  Wiikinton,  12  Ves. 
199.  But  a  ]|iertgage  has.  be«i  held  to  >e  no  ^ecority  for  subsequent  ad- 
Yjuioes  made  on  the  strength  of  a  parol  engagement ;  for  Irhere  the  le- 
gal estate  has  beei»  assigned  by  way  of  mortgage,  the  mortgagee  is  not 
entitled  to  lay,  1  hold  tl^  conveyance  as  a  deposit;  becanse  the  contract 
under  which  beholds  it  is  a  contract  for  conveyance  Olily,  and  not  for  de- 
posit. Ex  parte  Hooper^  1  MeriV.  7..  It  has  never  yet  been  decided,  how 
far  it  is  neoesnry  to  deliver  ail  the  title  deeds  ;  %r  wHether  that  iprquld 
not  be  talOBO  to  be  a  sufficient  deposit,  which  could  be  taken  upon  looking 
at  the  instruments  to  amount  ta  evidence,  that  the  estate  was  meant  to^  be 
a  security.  Ex  parte  WethereU^  11  Ves.  401.;  but  it  has  been  held,  that 
the  delivery  of  deeds,  for  the  purpose  of  having  a  mortgage  drawp,  will 
not  amount  to  a  deposit,  or  equitable  mortgage*  Abrm  v«  Wilkiiuon^ 
supra.  •  An  equitable  mortgage  will  be  made  good  as  against,  assignees. 
JonetY.  (M6on#,  9  Ves.  411.  Pj/e  y.  Dauhes^  2  Dick.  759.  And  where 
an  eMOffnee  bought  the  ban|crupt*s  estate,  and  out  of  the  consideration  mo- 
ney paid  an  suitable  mortgagee,  and  took,  the  deeds,  which  sale  was  af- 
terwards set  aside  on  the  known  priociples  of  the  cdlirt(vi2.  thAt  a  trustee 
G%noot  become  a  purchaser  of  the  estate  of  which  he  is  a  trustee.  Ex 
pwrte  Laeey^  6  Ves.  627.  York  BwUd^ngt  Company  v.  JtfocJIceRsie,  8  Bro. 
p.  C.42.  ed.  TomL),  it  was  held,  that  the  equiUble  mortgigeerdid  not 
losf  his  lien.  Ex  parte  Morgan^  ^2  Ves.  5.  1  Mad.  Ch.  430.  Equitable 
mortgagee,  however,  are  not  fovoured,  especially  when  contradicting  a 
written  instrument     Ex  parte  Coombe^  17  Ves.  360. 

2d.  Of  the  several  interests  of  the  mortgagor  and  mortgagee : — ^WiUi 
respect  to  the  estate  of  the  mortgagor,  though  it  was  formerly  doubted 
whether  he  had  more  than  a  ri^  of  redemption,  it  is  now  established, 
that  he  haA.  ati  actual  estate  in  equity,  which  may  be  devised,  granted, 
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Tbis  aeeiftOD,  upon  that  which  iiath  been  said,  needetfa         *'M£  b. 
00  further  iilostration. 


and  JBtailfxl,  and  of  whicli  there  is  a  potsettio  fratrix,  and  a  tenancy  by 
Ike  ominy.  €!a»bome  r.  Searfe,  1  Atk.  603.  But  as  to  hjs  possession  of 
tbe  moct^ged  premisea,  he  only  holds  diem  by  the  will  or  permission  of 
the  mortsp^Be,  who  has  been  held  entitled,  by  ejmstment,  and  withmit 
Dotiee,  to  leesvor  against  him  or  his^eaant.'  Ke^ehe  ▼«  Uall^  Dougl.  21. 
JtfiBtsT.OofiBBMre,  Doggl.  S79.  IT.  It  978.  Battbough  amortgtgor  in 
pQsnssiea  cmiot  make  a  lease  to  biiyl  the  morl|;agee,  yet  a  lease  of  this 
lemi  k  good  s^gainet  the  mortgagor  and  his  heirs,  and  also  against  all 
fUaagtni  audit  will  entitle  the  lessee  to  redeem  the  mortgage.  S  Cru. 
1%.  1  lOL  And  nrfaile  the  mortgagor  oontinnes  in  poeession  of  the  lands 
Bortgaged,  he  is  aUowed  by  th^  stat  7  &.B  W«  &  M.  to  vote  for  kn%bts 


Withiespcct  to  the  interest  df  the  mortgagee  inthe  lands  mortgaged, 
•ssDooas  the  eonveyanoe  is  executed,  hel)eeomes  seised  or  possessed  of 
Ifae  kgal  estate,  mod  may  enter  into  possession,  luilese  presented  by  tl^ 
ei|ire«tenns  of  tlie  contract  And  if  the  interest  is  not  paid,  he  ao^uires^ 
iUbBf  giring  notiee  of  the  mortgage,  to  tbe  tenant  in.  possession,  a  right  to 
the  rent  io  arrear  at  the  time  of  such  notioe,  as  veil  as  to  what  accruef 
afterwaids,Jiressv.  Gci</tflM|re,suprt.  1T.B^984.  2  Ves.  &  B.  252. ;  but 
faeeamotcnfitie  bimeelfto  rents  and  profits  reeeivedby  jthe  mortgagor, 
whilst  he  was  permitted  to  retain  possession.  Coiemttn  w%  Ihtke  of  St.  «tf^ 
«em,3Vsi.2>  JSx p<»ie  fV^iUon^tYe^, k  B.252.   In  Eaion  y.  Jacques, 
I>o«S^  454.  ii  was  held,  that  a  mortgtigee  of  a  leasehold  estate  is  Aot  sub- 
ject Ce  the  covenants  in  the  lease,  until  he  has  entered  into  possession  :  but 
jhimAmm^mf^  1^  be€ii  disapproTcd.    See  fVetierdsli v.  jpo/e,  7  T.  R.  312. 
sawhsehLord  Keoyon,C.  J.  observed  that  the  morgagee  whether  in  or 
outeC  posnasiea  is  the  legal  owner,  «nd  must  be  so  coMidered  in  a  court 
of  law,iMftwitiistandiag  he  is  sulgeet  to  e(|oilable  intecests.  £t  rid.  Stone 
T.£««u,atMin7£8St,341.  and  reported  in  Wood^l"^  Land.  Md  Ten. 
^d.  ed.]k  llflLaod  Abbott,  p.  20.  in  whysh  case  also  his  lordship  denied  IQie 
doetriaelsaddewnio  £iE^en  v.  Jaeqmt^  >  3^  alsoXii«(»*y.  Commford,  1 
Vesk  Jon.  233-  S^C.  3  Bro.  C-  C.  160.  In  equity  a  mortglagee in  possessidn  • 
is  coowdaedas  a  bailitf  or  steward  to  the  mort^^agoct  ^^  must  account 
with  him  far  ttie  rents'  and  profits  aotually  reoeiT^.  1  Venv  "^TO.  2  Atk; 
334.  Amuu  I  yeiii.45.'SeUGapiD€h.63.    But  h^.will  be  ^ntiUed  to 
woth  expeueet  as  be  is  put  to  in  preserriag  the  estate,  and  may  add  them  to 
the  frinapal  of  fav  debt,  for  which  he  will  be  aUonred  interest!    3  Atk. 
513.    Bo^if  a  nsortgegee  enters  on  the  estate  mortgaged,  and  yet  allows 
the  ■<w^gagor  to  receive  the  rents  and  profits;  Qr  if  he  penauts  the  mort* 
gafDrtomnlDeaaeof  his  incumbrance,  in  keeping  out  other  creditors,  he 
wiBbesabjeettoaceoQiitibr  the  profits  from  the  time  when  Uie  crefitora 
w«fe  cfllitlBd  to  their  remedy.    Cha^pmon  ▼•  Tanner,  1  Vem.  267*  270. 
A  awHtapgae  is  not  allowed  to  make  a  charge  as  receiver,  if-he  himself  has 
pei'WMieHy  leceiyed  the  rents  {Godfrey  r.  Watton>t  3  Atk.  518;  JSonithow 
T.  AdbMre,  i  Vem.  316.),  though  it  be  agreed  that  he  •should  be  paid 
lorJiie  trontlBia  sodoing,  French  v,  Baroit,  2  Atk.  120. ;  and  though  tL 
toteswmr  .ja%ht  have  b^  employed  at  the  expense  ef  the  mortgagor. 
Lm^iitgrv.  Femmek,  10  Ves.  405.  OotM  r.  Twiertd,  2  Atk.  634.  If,  how- 
ever, he  faae  actually  paid.e  bailifffor  receiying  the  rents,  he  will  be  jjlow- 
payments.  2AULr534.  And  a  moMgagee  is  in  all  cases  entitled  to 
,  his  conduct  has  been  vexatious  and  oppressive. 


T.  7W»ikkk,2  Ves.&  B  .131-  DetUUn  v,OuU,  7  Ves.  583.  Where  the 
gromAttifMeired  by  a.mprtgagee  exceeds  the  interest,  it  shall  be  ^iplied 
to  sink  the  pnncipal,  2  Atk.  534. ;  4nd  if  he  hold  oyer  after  payment  of  his 
priDcspal  andinterestt  he  will  be  ehfiged  with  the  balance  and  interest 
Qnorrssff  v.  Bod^ird^  i  Mad^-Bsp.  269.  A  mortgagee  in  possession  cannot 
'    aicsee  cf  the  lands,  so  as  to  bind  tbe  mor^jago)*,  without  an  abso* 
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LITTLETON,         ^LSOj  if  fiftoffment  be  made  in  mortgage  upon 

(3S)*  conditiorij  that  the  feoffor  shall  pay  such  a  sum  at 

4.  Otndiium,  hmo  tosuch  a  day,  fyc.  ^as  is  (51)  between  themj\by  their  deed 

bepttfirmed, 

Jnretpeei  of  the  person                          /5i>  enier-perenter,  L.  and  M.  ind  Roh. 
toperf9nfithe»ame» . 

»r^p-.»»  I    »  — »-^i  !■  —  »■  "  ■  I  ■  I'''  ■—■■■■!  I 

late  necesft^j.  Hun^etford  v.  Clay,  9  Mod.  '1 .  And  b»wilL  h^  restrained 
in  equity  from  ctMnmittin?  waste.  2  V ern.'39f .  And  the  court  will  also 
deem  an  account  to  be  taken  of  trees  cut  do^n,  and  direct  the  produce 
to  be  applied,  first,  in  payment  of  the  interest,  and  then  in-  sinking*  the. 
principal  of  the  debt.  3  Atk,  7S3.  However,  it  has  been  held,  that  a  mort- 
g*^^^  of  a  copyhold  may  puU  down  ruinods  houses,  and  build  *  better 
ones,  to  prevent  a  forfeiture.  Hardy  ▼.  Reevet,  4  Ves.  480.  If  a  mortga^ete, 
in  possession  of  a  lease  for  lives  or  years,  g;e(s  it  ^renewed,  he  will  beeon<. 
sidered,  in  equity,  as  a  trustee  for  the  mortgagor ;  but  he  will  be  allowed 
to  adil  the  fines  paid  fsr  renewal  to  his  principal,  and  to  receive  interest 
on  tltem.  Sel.  Ca.  in  Ch.  55.  3  Vem.  34.  A  mortgagee  of  a  manor  to 
which  an  advowson  ift  a);rpendant,  or  a  mortgagee  of  an  advowson  in  gross, 
cannot  present  to  the  living  in  case  it  becomes  vacant,  Jory  v.  Cox,  Prec. 
Ch.  71.  Amhurtt  v.  Dowling,  2  Vem.  401.  Gattfy  v.  8eWy,  StnL%403. ; 
though  the  deed  contain  a  covenant,  that,  on  any  avoidance,  the  mortgm- 
gee  should  present :  for  in  such  case,  though  the  presentation  is  ndt 
dasmed  the  subject  of  value,  and  therefore  cannot  be  brought  into  the 
aoDount,  yet  it  might  be  a  benefit  beyond  the  securing  of  the  principal 
debt,  and  lawful  interest  thereof^  Maekentie  v.  Robinton,  3  Atk..  109. 
And  here  we  nlay  remark,  that  the  relative  situations  of  mortgagor  tmd 
mortgagee  are  such  as  not  to  admit  of  a  eontaact  for  a  lease  from  the 
former  to  the  latter ;  and,;  thefe^e,  such  a  oentract  in  consideration  of 
forbearaniie,  will  lie  deemed  usurious.  Gfthbinty.  Creed,  2  Soh.it  Leil 
218.|And  so  is  a  lease  for  999  years;  though  made  at  a  hit  value:  W^fb 
y,j5»rkfs\\>',\%^  No  contract,  indeed,  for  a  beneficial f interest  ou1|or 
mortgaged  premises  'from  the  mort||a|;or  to  the  mortgagee,  where  the 
mortgage  cootinuesjif  impeached  within  a  reasonable  time,  oiight  to  stand. 
This  is  the  only  proper  principle  with  respect  to  such  a  transaction.  Per 
Lord  Redesd^ie,  Hiek£$  v.  Cooke,  4  I>ow.  17.  36.  38.  hj  the  stat  9  Ann. 
c.  5)  a  mortgagee,  who  has  been  in  possession  seven  years  may  vote  for  a 
knight  of  the  shire. 

A  mortgage  may  bfe  assigned ;  but  the  assignee  will  be  only  entitled  to 
what  is  rinlly  due,  and  not  to  what  may  appear  to  be  due  on  the  fiice  of 
the  mortgage.  Malthevtrr.  Walwyn,  4  Ves.  1 18.  Chhnben  v.  Oolduin, 
9  Ves.  3£l.  And  it  is  held,  that,  evto  aftto  an  assignment  of  a  mortgage, 
paymeht  to  the  mor^gee,  without  notice^  must  be  allowed  by  theassi^- 
nee,  though  the  assignment  were'  registered.  Williams  v.  Sorrdl^  4  Ves. 
389.  In  equity  a  mortga^  is  considered  to  be  only  a  chattel  interest,  and 
to  convev  nothing  real  in  the  land ;  neither  dower  nor  tenancy  by  the 
curtesy.  Sparrow  r.  Hardeaitle,  cited  3  Ves.  jun.  443.  A  mortgage  doe!» 
not  merge  oy  union  with  the  fee.  Forbes  v.  Moffat,  18  Ves.  384.    Amj^  a 
mortgage,  though  in  fee  (the  legal  estate  in  whieh  descends  io  the  heir 
at  law),  is  considered  in  equity  only  as  personal  estate ;  and  if  tiie  mert^ 
gagor  does  not  redeem,  the  personal  representatives  of -the  mortagAgee 
will  be  entitled  to  the  land,  ElHs  v.  Oreaves,  3  Ca.  in  Ch.  50.    Bhmett 
V.  Kinaston,  3  Vem.  401. :  and  it  will  pass  by  a  will  not  made  end  exe- 
cuted With  the  solemnities  required  by  the  statute  ■  of  fi^uds.  Jifartin  v, 
MowUrt,  3  Burr.  969.    And  if  the  mortgagee  by  his  will  disposes  of  th^ 
money,  it  will  oarry  his  interestjin  the  land. ,  Siibersekildt  v.  Schiott,  3  Ves. 
&  B.  49.  Bnt  if  it  appears  to  have  been  the  intention  of  the  mortgagee 
that  it  should  go  as  reial  estate,  the  personal  representative  will  not  be 
entitled  to  it    Jioys  v.  Mordavnt,  3  Vem.  581.  2  Cru.  Dig;  124. 

3d}y.  Of  ^e  equity  of  redemption^: — An  equity  of  redemption  is  con- 
sideised  as  a  title  in  equity,  and  not  merely  as  a  trust,  firom  which  m  many 
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iaukniedy  agreed  and  limited,  although  the  feoffor  On  nrnigagm^s  ieath 
dkth  brforeth^  day  of  ^payment,  «-c.  yet  if  the  heir^i^Z^^:^^ 

(52)  of  the  feoffor  pay  the  same  sum  (53)  ofmon^  at^htcondUiMi; 

(40)* 

(52)^  added  in  L.  and  M..  and        (53)  dt  money  not  in  L.  ai4  M» 
Bob-  nor  Roh. 
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it  materiaUy  differs.  Tucker  ▼.  TkuriUm^  17  Ves.  ISS.  "^  Apower 
of  redeaipbtBi,'^  smys  Sir  Matthew  Hale,  ^-  ia  an  equitable  rig;ht|  inherent 
in  the  bod,  and  binds  all  persons  in  thii  pott  or  otheriinse ;  beoai^^  it  is  an 
•aodent  a^ht,  which  the  party  is  entitled  to  in  equity."  Rettt  yJAttomtif* 
GemenLiAtk.  2S3,  Paulei  v.  Attomey-Genend^  Hardr.  466.  An  equity 
flf  ledeaiptioa  tnmy  be  aliened,  intailed,  and  devised  {Pel^att  y.  £liis,9 
Yes.  ^63.),  and  ia  descendible  in  the  same  manner  as  a  trust  estate* 
Butarriek  y.  BurUm^  1  Ch.  Ca.  217.  PhiUips  v.  HeU,  1  Rep.  in  Ch. 
ISO.  An  equity  o(  redemption  may  also  be  mortg;aged,  in  which  case 
it  is  called  a.  secood  mortgage.  •  But  this  Ipod  of  mortgage  is  liable 
to  two  dbie^one :  Ist.  That  a  tbird  motlgagee,  without  notice,  may,  by 
paying  oil  the  firat  mortgage,  acquire  a  preference  over  the  seconds  2d. 
Thai  great  difliculties  may  arise  in  calling  in  th^  money,  fora  second 
mnr^g^igee  has  np  legal  remjsdy,  but  is  driten  to  a^^uit  ip  diaooery  to  re- 
cater  enen  his  interest  Bui  where  a  person,  who  has  advanced  money 
upon  an  equitable  mortgage,  without,  having  any  netioe  at  the  time  of  his 
mortgage  of  any  prerioos  incumbrance,  cim  procure  k  conveyance  of  an 
evMnding;  term  of  yean,  prior  to  the  first  mortgage,  he  will  acc^uire  the 
legal  estate,  and  equity  will  not  interfere.  MarSi,  v.  jLe«,  2  Vent.  337. 
iaLCa.162.  Churchill  v.Ortnes\Ch.CK3i6.  Higgon  w,  Siddal,  \ 
Ch.  Ca.  149.  WitriUy  v.  BirkKe^  2  Ves.  571.  £dmond$  v.  Poi^,  1 
Vem.  l«7.  Brufe  v.  Ducheu  of  Jlarlboraugh,  2  P.  Wms.  492.  And 
see  Headv,  Egertorif  3  P.  Wms.  ^9,  where- a  prior  incumbrancer  was 
held  to  have  me  interest  in  tiie  estate ;  but  t^  court  -would  not  take 
away  the  deeds  from  a  subsequentincumbrancer ;  allowing  ail  the  bene- 
fit be  eoaJd  have  firom  those  deeds,  but  giving  •  him  no  interest  in  the  es- 
tste.  £t  vid.  Evans  v.  BvlcnelHr^S  Ves.  i83.  Ex-  parU  Keruington,  2 
Tes.  ti  B.  63.  An  equity  of  redempticb  is  subject  to  curteey.  Caskbome 
T.  h^kM,  1  Aik.  603.. .  fiut  a  w^man  is  not.  allowed  doVer  out  of  an 
eqoity  of.redemptiofi  of  a  mortgage  in  leai  upon  the'  ^principle,  thait  an 
equity  of  redemptien  is  analogous  to  a  trust  estate,  -Duron  v.  .SaoiUet  2 
Pev.  Mort.  37. :  though  it  is  otherwise  as  to  an  equity  of  redemption  of 
a  muitgagiB  lor  a  terra  of  years,  because  >in  this  case  the  husband  is  seised 
«C  the  freehold  and  inheritance.  2  P.  Wms.  716.  An  equity  of .  redemp- 
tifloisasnts'm  equity  (2  Atk.  294.  Et  vid,  T%e  Crediiors  tf  Sir  Charkg 
C^x^  %  P.  Wms.  ^1.  Ambl.  308  ),  ^mept,  as  against  Judgment  creditera, 
vfao  bare  a  right  to  redeem  Sharpe  v,  Scarborough^  4  Ves.  533.  But 
an  equity  of  redemption  of  a  mortgage  in  fee  is  toot  assets  at  law,,  the  le- 
gal estate  not  being  in  the  heir :  thoiigh  it  is  otherwise  if  the  mortgage 
be  by  a  demise  foe  years ;  in  which  case  a  creditor  may  have  judgment 
at  laWf  witha  cefMe/e:r«m/te,  during  the  term  >  and  where  an  equity  of 
redenpliao  ii.  devised  to  an  executor  for  the  payment  of  debts,  it  theii 
beesmes  legal  aspeta.     CHrUng  v,  Xee,  1  Vem.  63. 

The  i^t  of  redemption  is  careful|y  protected  by  courts  of  equity,  and 
they  Witt  not  suffer  any  agreement  in  a  DM>rtgage  deed  to  prevail,  that 
theertaleshill  become  an  absolute  purchase  in  the  mortgagee  upon  any 
event  whatever.  Boward  v.  Harrit^  I  Vem.  190.  2  .Oh.  Ca.  147. 
Jama  v.  Onfes,  2  Vem.  402;  Tdomes  v.  Slade,  7  Ves.  273.  And  the  right 
1e  redsem  is  not  confined  to  the. mortgagor,  his  heirs,.exeeutor8,  ass^iiees* 
ersofaseqiMnt  mcombrancen,  but  extends  to  all  persons  claiming  anyin- 
tsrsst  whatever  in  the  premises,  as  ^gain«t  the  mortgagor :  therefore  a  per- 
am  daimiqg  under  a  deed,  void  (at  hettig  iroluntary )  against  a  saVsequent 
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(41)*  the  game  day  to  thefeoffetj  or  tender  to  Am*  the  nuh 

■    nejfj  and  the  feoffee  r^uee  to  receive  it,  thrni'may  the 


mortfBgee,  may  ndeem ;  for  the  deed,  though  Tend  as  to  the  mortgagee, 
is  bindug  on  the  mortgagor,  Rand  v.  Cariwri^hi^  1  Ch.'Ca.  59.  1  Vera. 
193. ;  a  fortiori  may  any  perMm  who  has  acquired  for  valuable  oonidera- 
tiooan  interest  in  the  land^  as  a  tenant  under  the  mortgagor,  Keethy,HaU^ 
Dougi,  21, 2S. ;  or  a  judgment  creditor,  bavins  previoi^y  sued  out  a  writ 
of  ezecation,  Kmgy.M&HMtdUy  cited  iA  Swrkyw,  WatU,^kik.  »• 
(though  an  equ^y  of  redemption  cannot  be  aifiected  by  anexecaikli,  Bur^ 
dm  v.  JTennedly,  3  Atk.  739.  King  v.  Mafiuani^  3  Atk.  S6S.  Sharpt  v. 
;S!e0rfrefvt^^4Ve8.64S.)  ;  or  a  tenant  by  «[e;^  statute  merehant  or  sta- 
ple;  or  a  temmt  by  the  curtesy,  or  in  dower,  Jmntf  r-MtredUK,  Bunb. 
346* ;  or  a  jointress,  Howard  v.  Harrif,  1  Vem.  33. ;  the  crown  may  also 
redeem  estates  mortgaged,  and  afterwards  forfeited  by  the  treason,  io.  of 
the  mortgagor.    Atiom^Oenenl  v.  CraftM,  1  Bro.  f.,  C.  2S2. 

It  is  a  rule  of  the  court  oY  chancery,  that  he  who  will  have  equity, 
must  himself  do  equity  (Francises  Max.  1.)  ;  and  therefore  if  there  b* 
two  mortgages,  and  one  be  defective,  the  court  will  notsufler  one  to  here- 
deemed  without  tiie  other.  Fur^ojf  v.  Purefojf^  I  Vem.  29.  ShuiUemortk 
v,Ltqfwidt^  1  Vem.  fti5<Me9^rin6iF,Hooke,i\era»W-  Po/m  v.  OmImo, 
2  Vern.  286.  Ex  parte  SmShi  2  Ves.  jun.  372.  And  the  heir  at  law  of 
a  mortgagor  camot  redeem  a  mortgage  made  by  his  ancestor,  witheat 
psying  Off  money  aAsrwards  borrowed  from  the  mortgagee  on  a  second 
tMDd.  ShutUeunrtk  v.  Layvoiek%  supra.  And,  since  the  statiite  against 
Irandnlcnl  devises  (3  W.  ie  M.  c  i4.),  the  devisee  of  the  equity  of  re* 
demption  is  in  the  same  case  with  the  heir,  t  Ab.  £q.  325.  And  the 
same  ruliB  applies  to  mortgages  for  term*  of  years,  for,  if  the  executor 
would  redeem,  be  must  diMhaige  both  tte  mortgage  and  bond.  Anjon, 
!2  Vem.  177.  1  P.  Wms.  276;  But  it  does  Dot  hold  as  against  the  mort- 
gagor, ChaikU  V.  Catbom^  Preo.  in  Ch.  407.  7  Ves.  276. :  tecu*  as  to  a 
statute  or  judgment  Matihmi  ▼.  Carimight,  2  Atk.  347.  Et  vid.  2  P. 
VlTms.  494.  Sie^^urdr.  Tili^,  2  Atk.34d.  Softer  v.  Karnt,  16  Vea.399. 
Thoq||h  the  heir  cannot  himself  redeem  without  disohaiging  both  the 
mortgage  and  bond,  yet,  if  he  -assign  the.  equity  of  rsdempCion,  his  as- 
aignee  may  redeem,  upon  payment  of  ibe  mortgage  only,  Coleman  v. 
ITtfie^l  P.  Wms.775.  ihiy/y  V.  /ZoAsoik Pree.  in  Ch.89.  Etvid-wS^omir 
T.  Cbukan^  6  Ves.  229. ;  ae  may  also  snbseqent  Tmoambnncani  JUmti  v. 
Fadke,2Atk.64.  Nor  shall  the  mortgagee  be  permitted  to  tank  his  bond 
etvett  against  specialty  Qreditots.  Lowtkian  v.  Hase<,3  Bro.  C.  C.  I4;2« 
FjbT'tlie  only  reason  why  the  mortgagee  can  tack  bis  bond  to  his  mortgage 
(as  against  the  hair)  is  to  prevent  a  circuity  of  suits  ;  it  is  solely  matter 
0f  arrangement ;  for  in  natural  justice  the  right  has  no  foundati<».  Per 
Lord  Tharlow,C. Ibid.. Et^vid.  Heome v.  fi«M^ 3  Atk. 63a  Pottitr. 
Cer&e/,  3  Atk.  356.   . 

Whore  It  mortgagee  has  been  in  possession  twenty  years,  without  any 
impediment  in  the  mortgagor  to  assert  his  title,  such  as  imprisonment^ 
iuBnejf,  Qoyerture,  being  ^yond  sea,  lee.  (where  it  is  not  by  having  a>- 
eeoDded) ;  or  if  such  impediment  has  been  removed  ten  years,  it  is  a 
bar  to-a  redemption.  Jmner  v.  TVoecy,  3  P.  Wms.  287  q.  Bofm^  v. 
Jlsd^fw^,  17  Ves.  99.  TVosfc  v.  fr%tf«,3  Bio.C.C,389.  Fiojfer  r.  La- 
viiiglow,  1  P.  Wms.  268.  ./fnen.  3  Atk.  313.  Cor^l/ v.  Bierfccr,  1  Anst. 
38.  £t  vid.  HodU  v.  Heate^  I  Ves.  it  B.  539.  And  in  siMsh  case,  it 
seems,  a  demurrer  will  lie  to  a  bill  for  an  account  Jennir  v.  TViorcy, 
supra.  BtdeU  v.  Buduman,  4  Bro.  G.  C.  254.  2  Ves.  jun.  84.  AnU 
'though  infoacy  may  be  an  answer  to  the  objection  as  io  length  of  time  in 
not  eomii^  to  redeeui,  yet  where  the  time  begins  upon  the  aaeestor,  it 
will  run  on  aninst  his  iofodt  heir^  as  htthectfse  of  a  fii<e  at  common  law. 
St,  John  ▼.  Twner^  2  Vem.  419.  If,  however,  there  haVe  been,  ao- 
knowledgmentt  that  the  estate  was  Md  in  mortgege,  and  accounU  have 
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karmier  into  the  hind;  andy^  the  eanditianis^tAat 
if  the/eoffor  shall  pay  meh  a  sum  at  such  admy^  ^ 
fua  making  meniim  in  the  c(mdition  qf  any  payment 

to  be  made  by  his  heir ;  hut  for  that  the  heir  hath  in- 
terest  qf  right  in  the  condition,  fye.  and  the  intent 
was  but  that  the  money  should  be  paid  at  the  day  as- 
zeuedj  ^  and  thejkoffiee  hath  no  mare  loss,  if  it  be 

paid  by  the  heir,  than  if  it  were  ptid  by  the/other^ 

^.;  tker^orcj  if  the  heir  pay  the  money,  or  tender  .    \ 

the  money  at  the,  day  liniited,  ^c  and  the  other  r^use 

if,  he  may  enter,  ^. 

And  so  may  his  heir  after  his  deatk  ^^  b. 

AHwit  conditions  be  not  favorad,  yet  they  aye  not  al-^  ^^  8^9b.  Lib. «. 
-waya  taken  literally,  hot  in  this  cafe  the  law  enableth  the  foi.  91.   FnnoM* 
heir,  that  waa  n^  namedi  to  perform  the  condition  ibr  cim.  (l  RoL  4Sa) 

ibur  caa8es.{54}. 

(o4)'*V.  T.  15  Jac.    After  CO-  angnfl  ;  $.  dies ;  he  nwy  tender  to 

wont  to  ttmd  Mned  to  the  use  of  the  heir,  and  revoke.   AUaCMcate, 

&aiMlhklMirt,withproYiMofre-  Lef,  55  b."'^HaL  MSS. 
vontioQ  OD  payment  to  B.  and  hU 


tecD  tept»  itaeema,  that  a  poeseMion  eTep  of  iUty  yeara  wiU  net  bar  a 
radanpCioB.    Lake  v.  Thomtu^  3  Vj»  Vt,   Eadell  v.  Bttduman^  S  Ve>w 
jim.  84.  4  Bro.  C.  C.  256.   Proctor  v..  Coimer,  2  Vem.  377.    PreO.  Ch. 
lie.  I  p.  Wbm.  971;  Anmu  2  Atk.  333.    fata  ▼.  Hmnbfy^  %  Atk.  963. 
And  if  a  man  takes  notice  by  a  will  or  any  other  deliberate  act  {Ptrry  r. 
MartUn^  S  Bro.  C  C.  ^1^,  Awm.  3  Atk.  314.}^  as  an  ansirer  to  a  bill  in 
thaneery  (Frodor  v,  OattSyt  Atk.  140.),  that  he  14  a  mortgagee,  acknow- 
Ie%Bienti  of  that  nature  (though  made  in  transactions  witii  other  per- 
iona»  not  with  the  heirs  of  the  mortgagor,  HanadrJ  t.  Hanfyy  18  Ve». 
456.  Et  rid.  Snueri  v.  Huni^  cited  in  Hardy  v.  A«dre«,.4  Ves.  478  n.) 
inn  take  the  case  out  of  the  rule,  that  a  mortgagor  shall  not  redeem  tfter 
tweoty  jtmn.    Bodle  v.  Heakjfj  T  Vet.  Sc  B.  536.  Bot-die  mere  demand 
of  an  scoeont  by  the  mortgagor,  is  not  alone  sufficient  to  preVient  the  ef- 
fcetefvKfaa  lenglhoftime.     HbcOe ▼. HmI^, suj^ra.  lMad.Ch.4i7. 
IMoMMud  ▼.  Ht^y,  18  Ves.  451*    Where  no  turtle  is  appointM  for  pay- 
ment oitbfb  mortgage  money,  length  of  time  is  no  objection  to  a  redon^ 
tien,:  as  ulttre  it  was  agreed  that  the  morteagee  shocdd  enter  and  hold 
tSlhe  was  ssiisiied,  it  bong  in  nature  of  a  Welsh  mortgage,  Ori  t.  Hem- 
flMig,  1  Vem.  4ia    Howell  y.  Priee^  Prec.  Ch.  4S3»    1  P.  Wms.  381. 
TofetT-  &Hi5/y,2  Atk:?60 :  told  time  is  6o  bar  to  a  redemptioii  in  the 
case  of  a  WeUi  mortgage,  unlem  twenty  years  hare  elapsed  aftir  payy 
meal  of  the  principal  aiSl  interest  by  perception  of  the  reajts  and  prdMv. 
Femtidt  v.  Aewi,  1  Meriv.  1 14.    And  trtiere  the  mortgagor  eootinoes  in 
pnsMisiua  even  of  any  part  of  ttie  premises  {RakettnnD  t.  BreiMr,  Bel. 
Ca.  Gb.  55.    Kt  vid.  Cor6eff  v.  Barker^  3  Anst  755.}«  or  where  any 
spedci  of  fraud  baa  been  practised  by  the  mortgagee  {Ordc  r^  Smiiht 
ScLCa.  ph.  9.     Forreft  63.  Gore  t*  Stoepooks  1  Dow.  18.],  leiigth  of 
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Firrt,  Be<»me  there  ia  a  day  limited,  so  as  the  heir 
oometh  within  the  time  ihnited  by  the  coodition,  for 
otherwise  he  could  not  do  it,  as  shall  be  said  hereafter  in 

Secondly,  For  that  the  condition  descends  unto  the 
heir,  aind  therefore  the  law  that  gireth  him  ^n  interest  ta 
the  condition^  giv6th  him  an  ability  to  perform  it  (a  !)« 

(42)^  ^Thirdly,  For  th^t  the  feoffee  doth  receive  no  damage 

or  prejudice  thereby,  (all  these  reasons  are  expressly  to 
be  collected  out  of  the  words  of  Littletoh).  And  these 
things  being  observed^ 

Fourthly,  Tb^  intent  and  true  meaning  of  the  condi- 
tion shall  be  performed.    And  where  it  is  here  said^  th^t 
*206  ^^®  ^^^^  ™*y  tender  at  the  day  limited  &c.  herein  is  im- 

plied, that  *the  executors  or.  administrators  of  the  mort- 
gagor,   or,  in  default  of  them,  the  ordinary  may   also 
(m)  Vid.  Sect  337.   tender,   as  shall  be  sjiid  (uj  hereafter  in   this .  chapter. 

But  what  if  the  condition  had  beeti^  if  the  mortgagor  or 
Ijeirs  did  pay,  &c.  and  he  died  before  the  day  without 
heir,  so  as  the  condition  became  impossible  ?  Here  it  is 
to  be  observed,  that  where  the  condition  becometh  im- 
possible to  be  performed  by  the  act  of  God,  as  by  death, 
&C4  the  state  of  the  feuffee  shall  not  be.  avoided,  as  shall 

(55)  pu  not  in  L.  and  M.  and  Roh. 
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time  wiU  not  biu- the  riffht  of  redemption.  On  the  other  side,  if  the 
mortgagor  t)e  guilt/  of  fraud,  he  wiU  (t^  stfttute  4  &  6  W.  &  M.  c  16.) 
lose  his  equity  of  redemption.    f>t%  Stafford  v.  Se%,  2  Vern.  6B9. 

The  doctrine  as  to  the  payment  of  the  mortgage  money,  and  theeUier 
points  connected  with  the  law  of  mortgages,  will  be  considered  in  the 
lubs^quent  notes  to  this  ^|>ter. — [Ed\  • 

(A  r)  So  where  a  person  having  two  sons  B.  and  C,  devised  lands  to 
his  wife  forlife.r^nd  after  her  death  to  his  son  C.and  his  heirs;  provid- 
eid  that  if  B.  did,  within  three  months  *fter  the.  death  of  his  wife,  pay  to 
Cm  his  executors,  &c.  the  sum  of  500/.  then  the  s«d  lands  shottf  g)  to  B. 
and  his  heirs ;  the  wife  lived  several  years,  and  during  her  hfc  R  died, 
leaving  J.  D.  hu  heir ;  it  was  held,  that  the  poesibility  of  performing  this 
uondiUon  was  an  interest  or  right,  or  seintilla  juris,  which  vested  in  B. 
hijmself ;  and  consequently  such  right  descended  on  his  heir,  and  ao^ord- 
ii^  to  Littleton  (supra)  might  be  performed  by  him.  Marks  v.  Jtfarfc«, 
1  Ab.  Eq.  lOe.  1  Stra.  l3d.^lEd.] 
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be  odd  hereafter  in  fflis  chapter.  And  thecefiore  the  law 
liefe  enableth  the  heir  (of  whom  no  mention  was  made 
in  the  condition)  to  perform  the  condition,  lest  the  inhe- 
ritance should  be  lost 

ALSO,  it  seemethj  {^)  thai  in  mch  case  where  the     UTTLETON. 
feoffor  duih  b^i^re  the  dag  of  payment,  if  the  emecu-  [^ct  337.208  b.] 
torn  of  the  feoffor  Under  the  money  to  the  feoffee  at  •r  «f  «awi«iar»,*c 
the  dag  of  petymenti  this  tender  is  good  enough;  and 
if  the  feoffee  t^Mse  it^  (56)  the  heirs  qf  the  feoffor 
"may  enter,  ife.     Jind  the  reason  is,  for  that  the  esce- 
cutors  rq^resent  the  person  q/*  their  testator,  ^.  (b  1. ) 

^  The  person  qf.ihe  testator,  ^c."  This  is  to  be  un-  209  a. 

deratood  coneemiDg  goods  and  chMteis  either  in  posses*      (PMt,90&K)  . 
Mn  or  in  action,  and  the  executor  doth  more  actually  re- 
present the  person  of  the  testator,  than  the  heir  doth  the 
person  of  the  aaeestor ;  for  if  a  man  bindeth  hinpself, 
bisezecutolvare  bound  though  thej  be  not  named,  but     (2  Saund.  136.)  / 
aoit  b  not  of  the  heir  (c  1«)  r  *'Airtberaiore,  here  the  .ad-  f42\« 

ministrators  and  ordinary  i»l$o  are  implied,  as  before  hath 
ssid  (i). 


So  as  now  it  appeateth,  that  either  the  heir  of  the  fe-      (Atite,  206  a.) 
ofibr,  or  bis  execntors,  may  (when  a  day  is  limited)  pay  S^jl^^*?^  ^*^^* 
the  money  ;  and  so  also  may  the  administrators  of  the 
feoffor  do,    if  the  feoffor  die   Intestate;  {w)  and,  ^^^'(ur)  Vid.Mot334/ 
may  the  ordinary  d6,  if  there'  be  neither  exee^itor  nor  (SeeHemtee'sctse. 

adminbtratoi^  as  hath  been  said.  ' 

BUT  if  a  stranger  of  his  own  head,  who  hath  not     LITTLETON, 

[Sect,  334. 206a,]     ^ 

(35)  ^ve  not  ia  L.  and  M*  and        (56)  eJim^vat  added  in?L  andM. 
Roh.  andRoh. 


(B  I)  As  to  tbe  penoD  to  whom  mortgage  money  is  to  be  paid,  see 
ibft  note  to  fid.  209  b.  post— [£</.}  [And  see  JiSr.  Builer'i  note  at  the 
cadoC^Tohime.    Notee.l 

(C  I)  See  ace.  Barber  v.  For,  t  Saund*  136.  JHxml  t.  Swain^  1  Lev. 
166  Crostting  v.  Hon»r^  1  Vera.  180.  So  the  heir  is  not  bound  by 
<ieed,  anlcBB  exprenly  mulied.  Sheph.  T.  178.  But  in  case  of  debts  due 
to  the  king;,  the  heir  is  bound  though  not  named  in  the  bond  or  other 
•pecialty.    See  sUt  3:^  H.  8.  c  39.  s.  6^.-4 Ed.] 

0)  See  Mt.  BuilerU  neto  at  the  end  of  the  yolulne.    Note  '^. . 

Voju  n.  *  » 
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any  vUerUiy  fyc.  wilHender  ihJKkJ'oresaiid  {51)  monof 
to  the  feoffee  at  the  dctjf  appointed,  the  /eoffee  is  not 
(58)  bound  to  receive  it 

206  fo.  NotOy  by  this  period  and  the  (4*c.)  it  is  impliedy  that 

Stmu  at  ^^^^^"^^  if  the  mor^^ggor  die,  his  heir  within  age  of  fourieeo  years 
28  Eliz.  in  Banco  *  (the  land  being  holdea  in  socage),  the  next  of  kin  to 
ft^lCtw^pro  te^  whom  the  ioheritanee  cannot  descend*  bemg  his  gaar- 
in  Conu  D^von.         dian  in  socage,  may  tender  in  the  namo  .of'  (he  heir,  be- 

».^^1&  LtitTAL  ^u*^  ^  ^^^  an  infemt  as  guardian  in  socage.  Also, 
vmty  61.  32  H.  6.  if  the  heir  be  within  age  of  twenty-one  yeara,  and  the 
Moo4  m%^t,  land  is  bolden  by  knight-service>  the  lord  of  whom  the 
225  fc.  St6  a.)  ]and  is  holden  may  make  the  tender  for  his  interest  which 

he  shall  har^  when  the  condition  isperibrmed ;  for  these^ 
in  resptBt  of  their  interest,  are  not  accounted  atrangers. 

IMUu  thchtirbem  Bot  if  the  hair  be  an  ideot,  of  what  age  soei^r,  any 
^^^'  man  may  make  the  tender  for  him  in  respeet  of  his  abso- 

lute disability ;  and  the  law  ki  thia  cato  is  grounded  up- 
on charity,, asd  so  in  like  cases. 

a^  H.  6.tit  Bmto  And  note,  that  Littleton  saith,  that  he  is  not  bound  to 

itoaiSfh*'^*E.3.'«»«^«  »V»^  »  strapger^s  band.     But  if.any  stranger  in 

JudgasDt  254.  the  name  *of  the  mortgagor  or  his  hdr  (without  his  con" 

245  !i!*258  a.)     ^  ^ettt  OT  privity)  tender  the  money,  snd  the  mortgikgee 

*201  a.       .  accepteth  it,  tbisas  a  good  satisfaction^  and  the  mor^a* 

gor  or  his  heir  agreeing  thereunto  may  reenter  into  the 

land^  omnis  roHhabitio  retrd  trahitur  et  mandato 

mfuipardtur.    But  the  mortgagor  or  his  heir  may  dia^ 

agree  thereunto  if  he  will. 

(44)* 
LITTLETON.  ^^LSOj  if  a  feoffment  be  made  on  this  condition^ 
[Sect  d36.d07b.]  that  if  the  feoffee  pay  to  the  feoffor  at  such  a  day  be- 
CmMiMiiohSMfu  ifffeen  them  lifhited  £20^  (59)  then  the  feoffee  shall 
ly  •  A^  urttrin^  rn^have  the  land  to  him  and  to  his  heirs  ;  and  if  he  fail 
^g^^^^^'**/*^-/o/idy  the  money  at  the  day  {60)  appointed^  (St)  that 

.  (57)  avantdits  not  in  L*  and  M.        (50)  .qve  added  in  L.  and  M.  and 
j^t  in  Rob.  Roh. 

(48)  pat  not  in  L'  and  M>  but        (60)  atteste-ttc.  L.  and  M. 
in  Rob.  (61)  que  added  in  Hob.  but  pot 

m  Jj.  and  M. 


• 


iAem  U  sAaU  be  lawful  for  the  feoffor  or  his  heir^  to 
eMer,'  4rc.  and  afterwards^  before  the  day  appointedf 
the  feoffee  aeil  the  land  to  another^  and  ef  tMamOfk- 
eth  a  feoffment  to  hitn^  in  this  ease  if  the  second  fe- 
i^ffee  will  tender  the  sunt  of  money  at  thedety  appoint- 
ed  to  the  feoffor^  and,  the  feoffor  refuseth  the  same,  ^c. 
then  the  second  feoffee  hath  an  estate  in  the  land  clear- 
ly wUhout  condition.  And  the  reason  isfy  for  that  the 
second  feoffee  hath  an  interest  in  the  eandiiionf&r  the 
safeguard  of  (68)  ^  his  tenancy.  -And  in  this  case  it  or  by  (heJint/eAjfee. 
seems,  that  if  the  ftr^tfeoffee^  after  such  sale  of  the 
land,  wiH  tender  the  *  money  at  the  day  appointed^  *208  a. 
♦e.  to  the  feoffor  J  this  shall  be  good  enough  fbr  the 
safeguard  of  the  estate  of  thesecqndfeoffee^  because 
the  Jhrsl  feoffee  was  privy  to  the  c&7iditiohy  so  the  ten- 
der qf  eiiher  of  them  :two'is  gqod  enough^  ^c, 

*«#ftM*  if  he  fail  to  pay  the  ntoney,  4rc.'^    If  a  man         ^q.  » 
make  a  leoffment  of  lands,  to  have  and  to  hold  to  him  and  i^  e.  %  Condic.  8. 
hit  heiraiy  upon  condition^  that  if  tbe  feoffee  pay  to  the  tSE.aiJjid.  lO. 
faoflfbr  at  aoch  a  day  twenty  pounds^  that  then  the  {ooSee 
AaB  hare  the  lands  to  him  and  his  heirs,  if  the  candiii6n      (5R^  *1^)' 
bad  not  proeeeded  further,  it  had  be^  void,  for.  that  Ihe  Lib.  &,  M.  96, 97, 
Aoiee  had  a  fee^aimple  by  the  first  words,  and  there- ^*^*^*''^*^- 
Sore  the  words  subsequent  are  materialiy  ac^ded,  f* and  if 
he  fail  to  pay  f he  money  y  ^c.*' . 

Albeit  the  second  feoffee  btf  not  named  in  the  cpndition,  ' 
yet  shall  he  tender  the  sum^  because^  he  is  privy  in  estate, , 
and  in  judgment  of  law  hath  an  estate  apd  interest  in  .  ^ 

the  coBflitioo,  (as  Littleton  here  aaith)  for  the  salvatipo     (2(>a  9.  W^ 
of  his  tenancy.     Vid.  sect    334.     And  liote,  he  thatj^-^**^-  ^^4.  lUi. 

iVttuC  8  6MP9* 

faatb  an  iatecest  in  the  condition  on  the  one  side,  or  in  the 
land  on  the  other,  may  tender., 

-.    • 
•*  The  first  feoffee,*^    Here  it  appeareth^  that  the  first         ^q^  ^ 
feoffee  BMy,  notwithstanding  his  feoffment,  pay  the  mo- 
ney to  the  ifeoffor,  because  he  is  party  and  privy  to  the 

.  '   '  '      '* 

($3)  MvirU  L.  and  M.  and  Aoh. 
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(45)*  eondiiion,  and  by  ''his  tender  may  save  the  estate  of  hiff 

feoffee^  wbieh  in  all  good  dealing  he  ought  to  do  (d  1}« 

LlTTLEtON.  JlLSOj  if  a  feoffment  f>e  made  upon  condition^  that 
B^^/^^'^da^/  ^  /Ae/cojfor  p^ycu  certain  sum  of  fnoney  to  theft-- 
paymeni  it  avpointed^  offeCy  then  it.  shall  be  lawful  to  the  feoffor  and  his  heirs 
anm^tgagort death,  ^^  ^^^^  /ggj  .   ^^  ^j^^^  ^^^   ,y  ^/^^  feoffor  die  before 

hu  he&  cannot  per-  y      *  •*  a     m  « 

fvrm  the  ctmduion.  the  payment  made^  and  the,  heir  will  tender  to  the  fe- 
offee the  money  ^  such  tender  is  voidy  because  the  time 
within  which  this  ought  to  be  done  is  past.  For  when 
the  condition  is,  that  i/  the  feoffor  pay  the  money  to 
the  feoffee,  fyc.  this  is  as  much  to  say^  as  if  the  feoffor 
during  his  life  pay  the  money  to  the  feoffee,  ^c.  and 
*?08  b.  when  the  feoffor  ^dieth,  then  the  time  cf  the  tender  is 
past.  But  otheru^ise  it  is  where  a  day  of  payment  is 
limited,  and  the  feoffor  die  before  tfie  day^  then  mag 
the  heir  tender  the  money,  as  is  aforesaid ;  for  that 
the  time  of  the  tender  was  not  past  by  the  death  of 
the  feoffor..     . 

208  a.  "^i^s  diversity  is  plain  and  evident,  and  agreethwith 

Inrlupeetpftime.    (jx)  ouv.  books,  and  yet   somewhat  shall   be  observed 

^^S^^'&'i^^^^^^''''  •  ^^  ^^^  ^'  appeareth,.  that  seeing  no  time  is 
iappform  the  eandi- limited,  the  law  doth  appoint  the  tiinc,  and  that  is^  du- 
(^14  H.  7. 31.  ''^^8  the  life  of  the  feoffor  (e  1.):  wherein  divew  di- 
16  H.  7. 1.    fAnte,     yerslties  are  worthy  the  observations. 

47.    PoBt,219a.  ■  ^  • 

J8Ck».244,)  •  . 

(«  Co.  70.)  (63)  kc,  added  in  L.  and  M.  and  Roh. 


>  *  » 

'  (Dl)  So  any  penon  "who  has  an  interest  in  the  land  may  redeem  a 
mortgage.  The  doctrine  of  r^emption  of  estiites  in  mortgage  was  brieC 
ly,  considered  in  a  former  note.  Ante,  n.  (Z),  p.  39—41.  For  a  full  ex- 
pUoation  of  this  interesting  suhject,  the  student  is  referred  to  Mr.  Pow- 
ell's Treatise  of  Mortgages,  v..l.  c  lO.p  337.  Bac.  Abr.  tit.  Mortgage. 
(E).  Com.  Dig.  Chancery  (4  A.  4.).  Vin.  Abr.  Mortga^  (Q).  See  ateo 
ihe  note  to  fo-  209  b.  post,  where  some  obserYalions  wdl  be  found  as  to 
the  payment  of  the  mortgage  money.  With  respect  to  the  effect  of  out- 
standing terms  in  barring  dower,  see  ante,  vol.  1.  p.  ^18.  n.  (K 1)  chap. 
19.   Of  Dower,  an^  the  ctme  ofMatmdreU  y.  MaundrtU  there  cited<»— 

(£1)  The  feoffor  has  time  during  his  life  to  pay  the  money,  because 
the  other  has  the  profit  of  the  land,. and  has  no  loss  by  Roo-payment ;  but, 
on  the  other  side,  if  the  condition  be,  that  the  feoffee  shall  pay  money  to 
the  feoffor,  it  most  be  paid  in  convenient  time ;  for  it  ii  not  reasonable 
that  the  feoffee  sh^wild  have  the  benefit  of  the  land  without  payment,  ft 
Aiid.73.-"[£<f.l 
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f1nt»  between  this  ease  that  Littleton  here  putteth  ot^etm  inUUemeaf 
tlie  eonditioQ  of  a  feoffment  in  feoffor  the  payment  of44£.3.9,   33  H.  6. 
money  where  no  time  is  limited,  and  the  condition  of  a  ^-  *^^*  A^  ^ 
bond  for  the  payment  of  a  dum  of  money  where  no  time  15  c  4. 90.   si'  C  4. 
islimi^d  :  for,  *in  such  a  condition  of  a  bond,  the  mo-^^  -?3*  ^*i^E?'« 

,  ^10  ti.  7,  15,     M  tl*  o. 

aey  is  to  he  paid  presently^  that  is,  m  cepvenient  time,   si ».  629  b. 

(46)» 

2.  fyj  And  yet,  in  case  of  a  condition  of  a  bond«(y)Lib:6.fei.90.3l. 
there  is  a  diversity  between  a  condition  of  an  obligation,  33  ^  6.47^ 
wbicb  eooeems  the  doing  of  a  transitory  act  without  li-  G  R^«  Abp.43S.) 
nitation  of  any  time,  as  payment  of  money,  delivery  of 

charters,  or  the  like,  for  there  the  condition  is  to  be  per- 

ibrmed  presently,  that  is,  in  convenient  time ;  and  when 

by  the  condition  of  the  obligation  the  act  that  is  to  be 

*done  to  the  obligee  is  of  his  own  nature  local,  for  there         *^P  b. 

tte obligee  (no  time  being  limited). hath  time  during  bis(6Rep.3i.  BooUuel* 

life  to  perform  it,  as  to  make  a  feoffinent,  ftc.  if  the  obli*  ^^"^' 

gee  doth  not  hasten  the  same  by  request 

3.  In  ease  where  the  condition  of  the  obligation  is  lo- 
cal, tiiere  is  also  a  diversity,  when  the  conicun^nce  of  the         « 
ob\ic;5>T  and  the  obligee  is  reiquisite,  (as  in  the  said  case  of  (^  RoL  Abr.  436. 
the  feoSinent)   and  when  the  obligor  may  perform  it  in 

the  absence  of  the  obli^,  as  to  knowledge  satis&ction 

in  the  court  of  king^s  bench  (*),  although  the  knowledge  S>l?o'5J^'fDS!Ha. 

of  satisfaction  is  local,  yet,  because  he  may  do  it  in  the  269. 457.) 

ahsenoe  of  the  obligee,  he  must  do  it  in  convenient  time^ 

and  hath  not  time  during  his  life.      < 

4.  AnoAer  diFerslty  is,  where  the  condition  eoncem- 
eth  a  transitory  or  local  act,  and  is  to  be  performed  to  the 
foofiee  or  obligee,  and  where  it  is  to  be  performed  to  a 
sb^ang^:  as  if  A.  be  bound  to  B.  tolpay  10  pounds  to 
C.  ;  A.  tenders  to  C,  and  he  refoseth,  the  bond  is  forfeit- 
ed, as  in  this  section  shall  be  said  mora  at  large. 

5.  Another  diversity  is  between  a  condition  bf  an 

obligrtion^  and  a  condition  upon  a  feoffment,  where  ^^u  to  he  performed  to  m 
act  that  is  local  is  to  be  done  to  a  stranger^  and  where  to  t^rtmg^* 
the  obligee  or  feoibr  himself.    As  if  one  make  a  feoff- 
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(Vi0.  ante,  Moi  9S4.)  Aent  in  (ce,  Upon  condition  thai  the  feofiee  fibill  infiaoff  a 
io.  31.  lib.  3.  ft.  79  b.  Stranger^  and  no  time  limitcdy  the  fec^ee  shall  not  baTe 
S^^gn*  ^I?*!^^  time  during  his  life  to  make  the  feoffinenti  for  then  be 
SI  £.4.41.*  2E.  4.  should  take  the  profits  in  the  mean  time  to  his  own  use^ 
%^'  4i??"A^'''^'^^**^^  **^®  stranger  ought  to  have,  and  therefore  h#oug^t 
2S*H.  8.9  tu  (SiUp.  to  make  the  feoffment  as  soon  as  corivenieutly  he  may ; 
59.  ti».)   •  jij^j  gQ  jl  jg  ^f  ^g  condition  of  an  *obligation.     But  if 

.*(47)*  the  condition  be,  that  the  fedfiee  shall  reinfeoff  the  fe- 

offor,  there  the  feoffee  hath  time  during  bis  life,  for  the 
privity  of *the  condition  between  them,  unless  be  be  bast- 
eued  by  request,  as  shall  be  said  hereafter. 

is.  Another  diversity  is,  When  the  obligor  or  feoffor 

.„^    _^      ^     -^   (a)  is  to  infeoff  a  stranger,  as  hath  been  said,  and  when 

353, 354.)  ft  stranger  is  t6  iiifeoff4iie  feoffea  or  obligee :  as  if  A.  in- 

feoff  B.  of  Black  Acre,  upon  condition  that  if  C.  inieoff 
B  of  White' Acre,  A<  shall  re-enter,  C!.  hath  time  during 
his  life,  if  B.  doth  not  hasten  it  by  reqtiest,  and  so  of  ^ 
obligation* 

^  7.  But  in  some  cases  ajbeit  the  condition  be  collateral, 

and  is  to  bei  performed  to  the  obligee,  and  no  time  limit- 
ed, yet,  in  respect  of  the  nature  of  the  thing,  the  obligor 
fill',  fol.^  Wg.  «W1  not  have  tiikie  during  bi^  life  to  perform  it.     As  if 
Yuor  Cromweirs  case,  die  condition  of  an  'bligi^tion  be^  .to  grant  an  annuity  or 

yearly  rent  tp  the  obligee  during  his  life,  payable  yearly 
at  the  feast  of  Easter,  this  annuity  or  yearly  rent  must  be 
granted  before  Easter,  or  else,  the  obligee  shall  not  have 
it  at  that  feast  during  his  life,  ei  sic  de  similibus  ;  and 
(*)  Vid.  Dy«r.  l4Ei.  ^  '^^  ^*  resolved  by  the  judges  (*)  of  tibe  common  pleas 
»iil,..^?  ^'  %        in  *•*«  argument  of  Andrews'  case,  which  I  myself  heard. 

8.  Lastly,  when  the  obligor,  feoffor,  or  feoffibe>  is  to 
^W^  a.         do  a  sole  act  or  labor,  as  to  |^  to  *Rome,  Jerusalem,  &c. 
in  such  and  the  like  cases,  the  obligor^  feoffor,  or  feofibe, 
hath  time  during  his  life,  and  cannot  be  hastened  by  re- 
quest   And  so  it  is^  if  a  stranger  to  the  obligation  or  fe- 


(A)  kuteaSi cfUofhity ihewor4  feoftee  it  utedinth€'!th Editi^thiuthe 
tentcajtpears  tp  reqmre,  [Note  to  8th  Edition.  Lend.  1823. J 
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oflMdt  were  to  do  such  an  act,'  he  hatb  time  to  do  it  to^ 
time  dttring  his  life. 

JiLSOi  (64)  upon  such  case  of  feoffment  in  fnoti-     UTTLEl^N. 
gagcy  a  questUm  hath  been  demanded  in  what  plact\^^^^^^^^^^ ^^ 
ihefef^or  is  bow/id  (65}  to  tender  the  money  to  the  Con^tHonhyt^antm 
/eoffeeat  the  day  ammnted^  ^.     Andsome  have  said^  mgnm^nopjaee  *e- 
t^pon  the  land  so  (66)  hoUkntn  mortgage^  because  thcp^omeito  thefwffw 
condition  is  depending  upon  fheiqnd.    And  they  *have  ^  ^^2?:^  l 
saui,  (67)  that  if  the  feoffor  be  (^fi)  upon  the  land  there  >  ■  v^ ' 

readjy  to  pay  the  money  to  the  feoffee  at  the  day  set  J  and 
*  the  feoffee  be  not  then  there,  {69}  then  the  feoffor  is  quit 
and  excused  cf  the  payment  qfthe  monsf/^  for.  that  no 
d^uliisinhim.  But  it  seemeth  to  some  that  the  taw  is    . 
coniraryf  and  that  d^ault  ia  in  him  ;  for  he  is  bound 
to  seek  the  feoffee  \fhe  bfi  then  in  (70)  any  other  place 
within  the  realm  ^f  England.    As  if  amanbebound  . 
im  an  obligation  qf  20  pound  upon  condition,  indorsed 
upon  the  same  obligation^  thatif  he  pay  to  him^  to 
whom  the  Migation  is  made,  at  such  a  day  10  pound, 
(71)  then  the  obligation  qf  20  pound  shall  lose  his  ' 
foree^  and  be  holden  for  nothing  ;  in  this  case  it  be-- 
hoveih  him  that  mdde  the  obligation  to  seek  him  to 
whi^m  the  obligation  is  made^  if  he  be  in  EhgloTuf, 
and  at  the  day  set  to  tender  unto  him  the  said  10 
poundy  otherwise  he  shall  forfeit  the  sum,  of  20  pound 
comprised  within  the  obligation  (72),  ^c.     And  soil 
seemeth  in  the  other  case,  4^.    And  albeit  thdt  som;^ 
haifoe  *said  that  the  condition  is  depending  upon  the         *21l  a. 
land,  yet  this  proves  not  that  the  making  qf  the  condi- 
tion to  be  performed  ought  to  be  made  upon  the  land, 
^c,  nomorethan  if  the  condition  were  that  the  feoffor 
at  such  a  day  shall  do  some  special  corporal  service 
to  the  feoffee,  not  naming  the  place,  where  such  cor- 


(64)  Mcr-m  L.  and  M.  and  Roh.  (69)  ^ue  added  in  L.  and  M.  and 

(65)^0^ L.  and  M. and  Roh.  |U>h. 

(68)  fowr  not  in  L.  and  M.  r70)^aaeta»-td^  L.  and  M'.  and 

(67)fiir  n0tinL.aDdM.biitin  Rota. 

Roh  (71)  ftceadded inX.  andH.  and 

(68)  JHT  U  lore  la^  not  in  L.  tnd  R<^'. 

M.Bor  Rota.  0t)  te  notin  L.  and  M.  but  in 

Roll. 
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por€il  service  ahaU  be  done.  In  tkie  case  ike  feoffor 
ought  to  do  such  corporal  service  at  the  day  limited  to 
thefeoffee^  in  what  place  soever  of  England  that  the 
feoffee  be^  if  he  will  have  advantage  cf  the  condition^ 
4-c.  So  it  seemeth  in  the  other  ^case.  Jlnd  it  seems  to 
themj  that  it  shall' be  more  properly  said,  that  the  es* 
tote  cf  the  land  is  depending  upon  the  conditiony  (73) 
than  (74)  to  say  that  ike  condition  is  defending  upon 
the  land,  ^     Sed  qu«pe,  4rc« 

1^10  a.  Here  and  in  other  places,  that  I  may  say  once  for  all^ 

X*)  ^^Mt  170.  where  Littleton  maketh  a  doubt,  and  8(*tteth  down  several 
(i)8.£.4.  4,k  14.  opinions  and  the  reasons,  he  ever  sctteth  down  '(*)  the 
^^^'^'JS'm^I  ^"' belter  opinion  and  his  own  la^t,  and  so  he  doth  here. 
Sin.  7. Keyiirt7  74.  fsj  For  tt  this  day  this  doubt  is  settled,, having  been 
Ub^Lfct?a1ln^o^  oftentimes  resolved*  that  seeing  the  *money  is  a  sum  in 
roogh'tcaae.  fi  E.4.gros8y  and  collateral  to  the  title  of  the  land,  that  the  fe- 

rt^rofSk^^'s  Cro.  ^^^^  "^"*^  tender  the  money  to  the  person  of  the  feoffee 
ois.)  according  to  the  latter  opinion,  *ftnd  it  is  not  sufficient 

^     '  for  him  to  tender  it  upon  the  land  ;  otherwise  it  is, of  a 

•310  h.         j^^  ^^^  issueth  out  of  the  knd. 


LITTLfiTON.  BUT  if  a  fh)ffmeni  in  fee  be  mude^  reserving  to 
{Sect  341.dll  b.]  the  feoffor  a  yearly  rent,  and  for  d^auit  of  payment 
'^.^^  '^'^'^  a  re-entry  r  fyc,  in  thisca^e  (75)  the  tenant  needeth  not 

to  tender  the  rent^  when  it  is  behind^  but  upon  the  land^ 
because  this  is  a  rent  issuing  out  qf  the  land^,  which 
(76)  is  a  rent  seek.  For  if  the  feoffor  be  seised  once  of 
this  rent,  and  after  he  cometh  upon  the  land,  ^.  an€l 
the  rent  is  defiied  him^  he  may  have  an  assise  qf  Novel 
Disseisin.  For  albeit  he  may  enter  by  reason  qf  the 
condition  broken^  &c.  yet  he  may  choose  either  to  reUn- 
guish  his  entry,  or  to  have  an  assise,  fyc,  ^^nd  so 
there  is  a  diversity^  as  to  the  tender  of  a  rent  which 
is  issuing  out  of  the  land,  and  of  the  tender  of  an* 

(79)  &e.  adddd  L.  tad  M.  and  (75)  a  added  L.  and  M.  and 

Rob.  Roh. 

(74)  a<«ean<» added L. and M.  (76)€eoadikd  L.  and  M.  and 

vidRoh.     >  lt<^. 
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Ukar  s%an  in  grasSf  which  is  not  issuing  out  ((f  an^ 
iand(wl). 

Here  the  diversity  appeareth  betvveen  a  sum  in  gross,         211  b 
and  a  rent  issuing  out  of  the  land,  as  hath  been  touched 
before. 

TiMte  is  a  dirersity  between  a  rent  issuing  out  of  land^  ilO  b. 

fte.  and  a  corporal  serviee  issuing  out  of  land^  for  it  suffi* 

OBlii  (as  hath  been   *said)  that  the  rint  be  tendered  up^ 

'  fill  a* 

oa  the  land  (77),  out  of  which  it  issueth.    But  honMige2i  £.3.10.   20H.S 

or  any  other  special  corporal  service  itaust  be  done  to  31.   27  E.  3.34. 

£1  Aw.  13l   7  E  4.  a. 

the  person  of  the  lord,  and  the  tenant  ought  by  the  law  31  £.  4. 17.   so'£.3w 
of  conveniency  to  seek  him  to  whom  the  service  is  to  be  Avowrie  113. 

,  .  ,    •        su-     T?      1      1  45E.  3.  9.    46  E.  3. 

done,  m  any  place  within  England.  B«w  ««.    Mich.  22 

&  23  kJ^,  io  Bank  le 
__,  Roy,  which  I  myself 

*^  Within  the  realm  0/  England,^\  (»  !•)  For  if  heard  jmd  observed. 
he  be  out  of  the  realm  of  England  he  is  not  bound  toyb^*foi!^i^  ^" 
seek  him,  or  to  *iro  out  of  the  realm  unto  him.  And  ^noces'  cue.  (pro. 
ibr  that  the  feoffee  is  the  cause  that  the  feoffor  cannot  ^'     (56)* 

210  b. 

(77)  **  OtiMirwifle  when  the  le«»e    continaance.    Post,  216  a.''-iiOrd  Z  ^u  '*f Z^**  ^  ^' 
is  Toid ;  ibr  there  no  acoeptence  of    NotL  MS.  ^J  ''**  lctng4om ; 

rart  aABrwarda  can  make  H  hare 


(F1)   So  m  a  modem  case  it  was  held,  that  a  portion  secured,  nnder 
a  laarriagt  ■■ttkiment,  on  lands  in  Irelandi  ought  to  he  paid  io  England 
where  the  ooatract  was  made  and  the  parties  xesided,  and  not  in  Ireland 
where  the  lands  lay ;  and  the  decision  of  the  court  was  grounded  on  the 
abvre  distinetion  taken  by  Littleton  between  a  sum  in  grdss  and  a*  rent 
istoinf^  ont  of  land.    Phipps  v.  Eatl  QfAnglesea,^  5  Viri.  Abr.  209.  pK  8. 
t  P.  Wms.  G96.-^[£tf.]     [If  A.  recites  by  his  deed,  that  whereas  he  is, 
iadehtcd  to  B.  in  Jg106,  and  he  covenants  with  B.  that  the  jglOO  shall' 
be  paid  and  ddivered  to  B.  or  his  assigns  at  Rotterdam  in  Holland,  by  C. 
without  any  soit  at  law,  upon  the  first  requisition  which  shall  be  made 
of  it ;  in  thia  case,  the  demand  may  be  in  any  other  place  beside  Rotter- 
dbm :  ibr,  Um>u^  payment  is  to  be  made  at  Rotterdam,  yet  the  demand 
may  be  made  at  any  place ;  and  if  the  demand  be  made  in  England,  or  at 
Dort,  whidi  is  10  miles  from  Rotterdam,  it  Hb  good,  for  he  oiip^ht  to  have 
rtaonable  time  to  pay  it  aAer  the  demand,  having  respect  to  the  distance 
of  the  place.     But  if  the  demand  should  be  limited  to  Rotterdam,  per- 
haps he  would  never  come  there,  and  so  the  covenant  would  be  ef  no 
efieet— Mich.  1S50,  between  Halsted  and  Vanleyden,  adjudged  upon  a 
ipecal  verdict.  1  RolL  Abr.  443. — In  Brownlow,  46.  it  is  laid  down,  that 
if  money  be  appointed  by  will  to  be  paid,  and  no  place  limited  for  fhfi 
psTVieot,  there  most  be,  a  request  to  pay  the  money,  and  the  executor  is 
not  hound  to  anek  him  to  whom  it  is  to  be  paid.    Butkr,  Note  109.] 

(G  1}  See  n.  (I  1)  pott,  p.  51^[Ed.] 

Vol.  n.  h 
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tender  Uie  money,  the  feoffor  shall  enter  into  the  land  as 
Zi^StrTSmgpim^^^  ^^  ^*^  ^"^J  tendered  it  according  to  the  condition. 
dtrmas  But  if  the  condition  of  a  bond  or  feoffment  be  to  d&- 

I>0i.  178.    (Ante,      liver  twenty  quarters  of  wheat,  or  twenty  load  of  timber, 
SMb.9(n  a.)  or  5uc||  like,  the  obligor  or  feoffor  is  not  bound  to  carry 

the  same  about  and  seek  the  feoffee,  but  the  obligor  or 

feoffor  before  the  day  must  go  to  the  feoffee,  and  know 
(1 1UL453.^  where  he  will  appoint  to  receive  it,  and  there  it  must  be 

(Antei      .;  delivered.     And  so  note  a  diversity  between  money  and 

er  fawfflfrff  fi/ftftnff f  things  ponderous,  or  of  great   weight     If  the  condi- 
(a)  2  £.  4. 3.  tion  of  a  bond  or  feoffment  be  to  make  a  feoffment,  there 

it  is  sufficient  {a J  for  him  to  tender  it  upon  the  land,  be* 

cause  the  state  must  pass,  by  livery. 

» 

« 

LITTLETON.         AND  J  thertforej  it  wiil  be  a  good  and  sure  thing 

^^t;^a^'/!^/^  **^  '*^^  M?i7/i?iaAjc  such  feoffment  in  m&rtgage, 
plMeisappoinUd^€on-to  appoint  a  Special  place  (h  1.)  wher^  the  money  shall 
^^^bepeift^rm-  i«/>atrf,  and  the  more  special  that  it  be  put,  the  *bet- 
*212  a.         ierit  is /or  the  feoffor.     nSs  if  A.  infeoff  B.  to  have 
to  him,  and  to  his  heirs ^  upon  suchabndition  that  ifJi. 
pay  to  B.  on  the  feast  of  St.  Michael  the  Archangel, 
next  coming,  in  the  cathedral  church  of  St.  PuuVs, 
in  London,  within  four  hours  next  before  the  hour  of 
noon  of  the  same  feast,  at  the  Tood  loft  cf  (78)  the 
rood  of  the  north  door,  within  the  same  church,  or  at 
[CoKX,  212  a.]   the  tomb  of  St.  Brkentvald,  (this  Erkenwa^d  was  a 

younger  aon  of  Anna,  king  of  the  East  Saxons,  and  was 
first  abbot  of  Chertsey,  in  Surrey,  which  he  had  found- 
ed,*and  after  bishop  of  London,  a  holy  and  devout  man, 
and  lieth  buried   in  the  south   aisle,,  above  the  quire 

.(78)  le  Rood  de  /«,  not  in  L.  and  M.  nor  Roh. 


(H  1)  A  tender  must  be  ttricUy  made,  in  order  to  stop  interest  on  a 
mortgage.  Bitk^  ▼.  Churchy  3  Ves.  373.  Garforth  v.  Bradtof^  2  Ves. 
678.  SkrtiprytU  y.  Biake,  2  Ab<  Eq.  BOS  Et  vid.  H^UMre  t.  Smith,  3 
Atk.  90.  And  if  the  tender  be  insisted  on  to  stop  interest,  the  money 
mast  be  kept  dead  from  that  time,  becanse  the  party  is  to  be  ttncare  prist. 
Oylei  V.  Hoi/,  3  P.  Wms.  378.  But  where  money  is  lent  in  town,  and 
six  months'  notice  to  pay  the  mortgage  money  at  Lincoln's  Inn  HaU 
([though  this  be  not  the  jdace  named  in  the  proviso)  is  |;iven,  and  no  ob* 
jectiea  made  to  the  notice,  a  personal  tender,  it  aeems,  will  be  dispensed 
withw    Ibid.— [«.] 
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in  St  Paul's  diarchy  where  the  tomb  yet  remainetb,  that 

LftUeton  qpeaketh  of  in  this  place  :  he  flourished  about 

the  year  of  our  Lord  680 ;)  or  at  the  door  c^  such  a 

thapely  or  at  such  a  pillar  y  within  the  same  churchy  that 

that  it  shall  be  lawful  to  the  aforesaid^,  and  his  heirs 

to  enter,  ^.  in  this  case  he  needeth  not  to'^eek'the/eoffee  (1  ^1*  Abr.  445., 

in  another  pkice^  nor  to  be  in  any  other  placcy  bu^  in 

the  place  comprised  in  the  indenture,  nor  to  be  there 

•  ■  *  

Umger  than  the  time  specified  in  the  same  indenture^     (^  ^^^  13^  i^O 
io  tender  or  pay  themoney  to  the/eoffee,  fyc. 

Here  is  good  counsel  and  advice  given,  to  set  doivn  in  ^^^  ^ 
eonveyances  every  thing  in  certainty  and  particalarity, 
for  certainty  is  the  mother  of  quietness  and  repose,  and 
nooertaiQty  the  cause  of  variance  and  contentibns :  and 
for  obtaining  of  the  one,  and  avoiding  of  the  othj^,  tlie 
best  mean  is,  in  all  assurances,  to  take  counsel  of  learned 
aad  weU  experienced  men,'  and  not  to  trust  only,  without 
advicd,  to  a  precedent  For  as  the  rule  is  concerning  the 
state  of  a  man's  body,  Nullum  medicanuntum  est  idem 
mnmbuSy  saki  the  state'  and  assarance  of  a  man's  lands, 
Nulhtm  ^ceniplum  est  idem  omnibus. 

The  nesidue  of  this  seetioh  and  the  &c.  ai^  evident, 

^LSOy  in  such  case,  where  the  place  (79)  of  payment     LITTLETON. 
if  limited,  the  feoffee  is  not  (80)  Aownrf  to  receive  Ihe^S^Kul^^tJ. 
payment  in  any  other  place,  but  in  the  same  place  so  firmed  m  snofftei* 
limited,     ""But  yet  if  he  do  receive  the  payment  «n ''***' i|J2*b!^ 
another  place,  this  is  good  enough,  and  as  strong  for 
the  feoffor  as  if  the  receipt  had  been  in  the  same  place 
so  limited,  ^c.  (i  1.) 

(^)Wf«yiif«ii/V'Mt  m  L.  and  (80)|ia«»ddediaL.  andM.mnd 
M.  bot^RoIl  I  Rob. 

(1 1.)  If  a  cooditioii  be  to  do  an  act  at  each  a  plaee  upon  request  the 
teqnett  may  be  in  any  place :  as  if  it  be,  to  deliver  at  Rotterdam  tuperre- 
^mtUiuum  de  eodem  ;  the  request  in  any  other  place,  to  deliyer  there,  is 
SQod.    Rol.  Afar.  443.    3  Com.  Dig.  104.  tit  Condition  (G  9.  )—[£».] 
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«9  b*^  5^IU  ^^in^'     Hereby  it  appeareth,  that  the  place  is  but  a  eircum- 

stance  ;  and^  therefore,  if  the  obligee  receiyeth  it  at  any 
other  plaoei  if  is  sufficient,  thoug;h  Jie  be  not  bound  to  re« 
^ai^  b.  eeive  it  at  any  other  place.     *And,so  it  is  if  the  money 

be  toHbe  paid  on  such  a  ^east,  yet  if  the  money  be, tender- 
ed and  received  at  any  time  befdre  the  day,  it  is  sufficient 
(81). 


*211  a.  '^  ^  ™^^  ^  bound  to  pay  twenty  pound  at  any  tifiie 

f^kenthe^hceuetr' during  his  life  at  a  place  certain,  the  obli^^  eahnot  ten- 

e^a^fwhJt!^ par^  ^^^  ^®  money  at  the  place  ,  when  he  will,  for  then  the 

fttmanotnmttU        obligee  ilhould  be  bound  to  perpetual   attendanise^  and 

**'^"'  therefore  the  obligor,  in  respect  of  the  uncertainty  of 

the  time,  must  give  the  obligee  notice,  that  on  such  a'  day, 

i^t  the  place  Ihniied,  he  will  pay  the  money,  and  thentbo 

(iRoLAbr.  453  Ante,  obligee  must  attend  there  to  receive  it :  for  if  the  obligor 

^*^^0')  then  and  there  tender  the  money;  he  shall  save  the  pie- 

nalty  of  the  bond  for  ever  (k  L). 


18  £Us.  Dyer  354.       The  same  law  it  is  if  a  nftan  make  a  feoffinent  in  fee 

upon  condition,  if  the  feoflfor  at  any  time  during  bis  iife 

pay  to  the  feoffee  twenty  pound  at  such  a  place  ceitaifi, 

(2Rep.50.SRep.64}^^^  then,  &c.     In  this  case  the  feoffor  must  give  notice 

to  the  feoffee  when  he  will  pay  it,  for  without  such  no- 
tice as  aforesaid,  the  tender  will  not  be  sufficient  But, 
in  both  these  cases,  if  at  any  time  the  obligor  or  feoffor 
meet  the  obligee  or  feoffee  at  the  place,  he  may  tender 
the  money. 


(8R^92.    Poit, 
Met  353.  £  Cro.  9, 

ia) 


(81)  It  has  been  formerly  doubt-  or  administrators,  the  principal  aoii 

ed,  whether  the  defendant  in  such  interest  (}ue  by  the  condition  of  the 

c  ease  ought  not  to  plead  specially,  hond^thoi^  such  payment^as  not 

See  1  Cro.  142.    S.  C.  And.  198.  strictly  madeaooording^  to  the oon- 

S.  C.   Mo.  267.    S.   C.  Qw.    45.  dition,  yet  it  may  be  ^eaded  in  bar 

Savil.  96.  1  Leoo.  311.    But  now  ofsuchaccion,  andshallbeasefiec^ 

this  point  is  settled ;  for  by  4  Ann.  tual  a  bar  thereof  as  if  the  money 

'Oajp.  16.  s.   12.  if  the  oUigor,  his  had  been  paidat  the  day  and  (rface, 

heirs,  executors,  and  administrators  aocordihg^  Id  the  conditiont  and  had 

have,  before  the  action  brought,  been  so  plcjkid|^  [JVb/e  to  the  llik 

paid  to  the  obligee,  his  ezecnton,  edition.]    ^ 


— I  « I* 


'^'1.)  'But  where  the  giving  of  notke  bedomes  impoasible  by  tiie  act 
of  me  person  to  whom  it  was  to  be  given,  it  will  be  dSneosed  wiOi.    1 
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If  A.  be  fatemd  to  B.  with  conditioD  thAt  C.  ithall  enfe.  (Hob.  51.  i  Roi.  Abr. 
of  D.  oo  Bueh  a  day,  C-  must  give  notice  to  JD.  thereof,  ^'  '^ 

and  request  him  to  be  on  the  land  at  the  day  to  receive 
the  feoffment^  and  in  that  case  he  is  bound  to  seek  D.  and 
to  gire  him   notice. 

JlLSO^iT  the  feoffee  in  mortgage,  iH^fore  the  day  ^/rSeSKS  b  1 
pojfmeut  which  should  be  made  to  him,  makes  his  ^^jn  reject  oTthepernn 
eeutors  and  dicy  and  his  heir  entereth  into  the  land  as  ?  ««^  it  a  Me  per- 
keavghty  Src  a  seemethy  in  this  case,  that  the  feoffor  jifortgage  money  to  be 
ought  to  pay  the  money  at  the  day  appoifited  to  theP^^^  ^tiuht^'' 
exeeutors  (l  !.)>  «^^  '*^^  '^  ^^  ^^  *  of  the  feoff ee, 
because  the   money  at  the  beginning  trenched  to  the  (^^) 

feoffee  in  tnanner  as  a  duty^  and  shall  be  intended 
*that  the  estate  was  made  by  reason  qf  the  lending  of  (^^ 

ihemewes  by  thefeoffee,  or  for  some  other  duty ;  and 
ther^ore  the  *paym^nt  shall  not  be  made  to  the  heir^  (55)* 

(82)  as  it  seemethf  but  words  of  the  condition  may  l^seewtifitbeexp^lj/ 
e^tehj  as  the  payment  shall  *be  made  to  the  heir.    Jlsmade  payabu  to  the 
if  the  contHtiat}  werej  that  if  the  feoffor  pay  to  thefe^ 
ajfee  or  his  heirs^.such  a  sum  at  such  a  day,  fyc.  there  (56)* 

aper  the  death  of  the  feoffee^  if  he  dieth  before  the  day 
limited.  (83)  the  payment  ought  to  be  m/ide  to  the  heir 
at  the  day  appointed  J  ^c. 

(8S)  cornea  oembU^  fi|e»  leiparolt         (83)  donqua  added  in  L.  ancl  M. 
id  mRdiHom  'poyeni  Hre  tielt^-que  le    wjad  Rob.  . 
pagmeni  oerrm-  jail  al  fieire^  not  in 
Uaid  M- nor  Aoh. 


(L  I.)  **  By  the  oommon  law,"  says^Lord  Keeper  Flioch,  in'his  master- 
ly aisiOMnt  In  the  case  qf  Tbamborough  y,  B^itr^  ^if  the  condition  or 
(infaMBiiw  of  a  Hiortgage  of  inheritaiioe,.be  se  penned,  that  oo  mention  is 
mod€  oUier  of  heirs  or  .eaLecators  to  whom  the  money  should  be  paid,  in 
that  cMe  Ibe  neney  ought  to  be  ^id  to  the  executor,  in  reg;ard  that  the 
■MHiey  eaae  tint  out  of  the  personal' cetate,  and  therefore  usually  returns 
thattier  agun ;  but  if  the  defeazanoe  appoints  the  money,  to  be  paid  either 
to  hflBor  cseeiiton  diajunctiyelj,  there,  by  the  law,  if  the  mortgagor  paid 
the  Money  pwriaely  al  the  day,  he  may  elect  to  pey  it  either  to  theirs 
«r  encoton  as  he  pleaseth.  But  -where  the  preciae  day  is  past,  and  the 
marigtge  Meited,  all  elisction  is  gone  in  law*;  for  ih  law  there  is  no  re- 
dfrnpriaft  Tbaa,  when  the  case  is  reduced  to  an  equity  of  redemption, 
that  nSempdon  is  not  to  be  upon  payment  to  the  heir  or  executors  of  the 
aMt%agee,at  the  electhm  of  the  mo^lgBgoc ;  lor  it  were  against  equity 
te  revive  that  el«etion;  for  then  the  mortgagor  night  defer  the  payment 
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M9  b*  And  by  this  section  also  it  appearetb,  that  the  execu- 

^nte,  209  a.  9  R«p.tors  do  more  represent  the  person  of  the  testator,  than 


B8  long;  as  he  pleaseth,  and,  at  last,  compound  for  payment  of  the  mmtej 
to  th^t  hfuid  which  urill  use  him  best ;  much  less  can  the  court  elect  or 
direct  the  payment  as  they  please,  for  a  |)ower  so  arbitrary  might  be  at- 
tended with  many  inconveniences  throughout.  Thenefore,  to  have  a 
certain  role  in  thoee  dases,  a  better  cannot  be  chosen,  than  to  come  as  near 
imto  tha  rule  and  reason  of  the  common  law  as  may  be.  Now  the  law 
always  gives  the  money  to  the  executor,  where  no  person  .is  named*  and 
where  the  election  to  pay  to  either  heir  or  executor  is  gone  and  forfeited 
io  law,  it  is  all  one  in  equity  as  if  neither  heir  or  .executor  were  named; 
and  then  equity  ought  to  foUow  the  law,  and  give  it  to  the  executor ;  fi>r, 
in  natural  justice  and  equity,  the  principle  right  of  the  mortgagee  is  to 
the  money,  and  his  rig^t  to  the  land  is  only  as  a  seouidty  for  Um  money. 
Wherefore,  when  the  security  descends  to  the  heir  of  the  mortgagee,  at- 
tended with  an  equity  of  redemption,  as  soon  as  the  mbrtgagor  pays  the 
money  the  lands  belong  to  him,  and  only  the  money  to  the  mortgagee^ 
which  is  inerely  personal,  and  so  accrueis  to  the  executor^  or  administra- 
tors of  the  mortgagee.  .  And  tor  this  reason,  a  mortgage  of  an  inheritance 
to  a  citizen  of  London  hath  been  held  to  be  part  of  his  penooal  estate, 
and  divided  according  to  custom.  And  though  it  may  seem  hard  that 
the  heir  should  part  with  the  landf  and  he  decreed  to  make  a  reconvey- 
ance, without  haying  the  money  which  comes  in  lieu  of  the  land,  yet 
it  wUl  rtut  seem  so  to  them  who  consider  that  the  land  was  never  more 
than  a  security,  and  that,  after  payment  of  the  money,  the  land  is  in  tmat 
far  the  mortgagor,  which  the  heir  of  the  mort;gagee  is  bound  to  execute ; 
and  his  lordship  declared,  that  the  right  to  a  sum  of  money,  which 
is  a  personal  duty,  ought  always  to  be  eertaiui  and  not  to  be  variable 
upon  circumstances.  Wherefore  his  lordship  did  not  think  it  material 
that  the  administrator  in  this  case  had  assets  Without  this  money ;  for 
assets,  or  "not  assets,  is  not  the  measure  of  justice  to  executor  or  admi* 
nistrator,  l)ut  serves' only  as  a  "pretence  ti>  -  favoiir  the  heir,  who  either 
ought  to  have  the  money,  if  there  be  no  assets,  or  not  to  have  it,  though 
there  be  assets.  And,  for  the  same  reason,  his  lordship  did  not  Chink  it 
material,  that  there  Wanted  the  circumstance  of  a  personal  covenant 
from  the  mortgagor  to  pay  the  money ;  for  that,  though  the  case  oCthie 
administrator  of  the  mortgagee  had  been  stronger  with  it,  yet  it  is  stroog 
enough  without  it.  His  lordship  declared,  thaX  he  had  considered  the 
various  precedents  in  this  case  which  had  been  urged,  whereof  one  did 
not  come  to  the  very  point,  there  being  a  great  difference  between  a  mort* 
gage  and  an  absolute  conveyance,  with  a  collateral  agreement  to  recon^ 
vey  upon  repayment  of  the  purchase-money ;  the  other  late  precedents 
which  made  for  the  heir  being  contrary  to  the  more  ancient  precedents 
of  this  court,  and  to  spme  modem  prcicedents  also,  which  seoned  to  his 
lordship,  of  more  weigiit,  his  lordship  being  of  opinion,  that  all  mortr 
'  gages  ought  to  be  looked  upon  as  part  of  the  persMial  estate,  unless  the 
mortgagee,  in  his  life-time,  or  by  hh  last  will,  do  otherwise  declare  and 
dispose  of  the  same.'^  lCh.Ca.28S.  £t  vid.  2Ch.  Ca.50,51. 187.£U. 
2  Vent.  348.  361. 

>  With  respect  to  the  payment  of  the  inortgage  money,  it  may  be  fur* 
ther  observed,  that,  where  the  m.ortgagor  dies  leaving  a  real  aad  personal 
estate,  without  specifically  chai^ng  either  of  them  with  tiie  payment  of 
the  money  borrowed,  his  personal  estate  shall  be  first  applied  towards 
the  payment  of  the  mortgage ;  becauie  the  persona}  estate  was'increased 
by  the  money  borrowed :  and,  therefore,  it  is  <a  general  rule,  that  the 
executor  of  a  mortgagor  is  Compellable  to  redeem  a  mortgage  for  the 
-benefit  of  the  heir,  even  thou^  there  should  be  no  covenant  for  the 
payment  of  the  mortgage  money.    Cope  v  C<»pe,S  Salk.  449.     Hmptlt 
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the  lieir  doth  to  the  aiieestor  ;  for,  though  the  executor 

be iiot  named,  yet  the  •law  appoipts  hinfi  to  receive  the  ^^^  ^' 


f 
§ 


T  Prux^  X  P*  Wcas.  391.  G&wer  v  Mead^  Prec   €h.  2.    And  fhis  rule 
hokh  in  fiBiToar  of  a  general  devisee  or  httretfactus^  as- weU  as  in  favour  of 
a hmraiMtuM.    PoekUy ▼  PeckUy^  1  Vem.  36.  Kin^  v King.Z P.  Wms. 
350.    And  a  devisee  of  |>aitica]ar  lands  is  in  like  manner  entitled  to  the 
bcBcfii  of  iedem{>tion  by  the  penonal  estate.     PopUy  v  Popky^  S  Ch. 
Ca.  84.    1.  Atk.  436.    A  disposition  of  the  personal  estate  wiU  not  alter 
this  mie ;  fiir  (he  ooart  will  suppose  the  intention  of  the  testator  to  hare 
iMflD,  Id  beqoeath  only  the  reddu^  of  his  penonal  estate,  after  payment 
of  deb^  anlen  m  eontrary  intention  evidently  apptears.  *  I>Mt  y  DaHrtf^ 
1  Bro.  P.  C.  506.     And  where  a  testator  charges  his  lands  with  the  pay- 
wmBbA  of  hifl  debtSf.this  will  90t  exonerate  his  personal  estate  'r  for  such  a 
ckKge  eao  aolj  be  intended  for  the  purpose  of  creating  an  additional 
lipiid,  IB  case  the  personal -estate  shonld  .not  be  sufficient.  Cook  r  Owetvas, 
dUd  9  Mod.  187    Bri^eman^y  Dove,  3  Atk.  101;  Aneaster  v  Jlfa^, 
1  Bni.C.  C  4S4.    Laotll  v  Laneatier,-^  Vem.  183.    It  must  b^  anin* 
taitiOB  mi  oaaly  to  charge  the  real  estate,  bat  to  discharge  the  penonal. 
Bmde  ▼  BbauUUf  1  Meriv.  193.    Where  the  personal  estate  is  deficient, 
tiba  ImdB  dr?Bed  for  payment  of  debts  will  be  applied  in  disehaige  of  the 
money  dne  on  mortgage.    Bartholomew  t  Jtfay^  1  Atk.  487.-    SerUv  SL 
£fey,  2  P.  Wma.  386  n.    Oalion  v  Hancock,  2  Atk.  424.    But  a  testator 
'  mmy  ezenpt  his  periml  estate  from  the  payment  of  money  due  Oiimort- 
gage«  by  sobstitating.  his  i«al  for  his  personal  dstatfe.      Hall  v  Brooker 
OiU>,  Rep.  7&.  Walker  v  Jackson,  2  Atk.>  6^.  Ban^U  v  JV^ndkatn, 
Free  Qi.  101.      Waimorigki  v  BentUouoet,  2  Vem.  718.    Siapleton  t 
ColhJL  Foncat,  902.     Lemon  t  J^fewnham^  1  Ves.  51.  Duke  of  Aneaa" 
ia  ▼  JG^cr,  1  Bvo.  C.  C.  454.   Burton  v^  Knowiton,  3  Ves.  107.  Brum- 
me&  T  PffOhero^  3  Ves.  1 1 1.  A  specific  disposition  of  a  chattel  wiU  exon- 
cnta  il  from  being  applied  in  pkymtait  of  money  due  on  mortgage. ,  Oneetl 
T  ifeod,  1.  P.  Wma.  693.     And  although,  generally,  the  penonal  estate 
k  to  be  fitsi  appHed  in  payment,  yet  the  rule  is '  otherwise,  where  the 
dMige  was  originally  on  the  real  estate ;  for,  in  such  case,  .the  mortgage 
■osC  be  paid  oilt  of  the  land  itself;  for  Uie  collateral  penonal  security  is 
net  to  be  resorted  to,  until  the  principal,  which  is  the  land,  faib.  Count' 
tm  of  CaeaUry  v.  EarljfCovenir^\  2  P.  Wms.  222.  Edwards  v.  Fre^- 
aHBi,  2  P. Wms.  437.    WiUon  v.  Earl  of  DarUngton,  2  P.  Wms.  664  n. 
LoMR  ▼.  JVevofiAom,  supra.  Wardy.Dudleyy^arp,  C.  C.  316.  Lewts 
T  Mmtgic  Ambl.  150.     Ditke  ofAneaster  v.  Jieyer^  supra.    So  where 
tta  di^,  although  penonal  in  its'  natU^e^ .  was  oorytracied '  originally  by 
awoflirr,  aa  where  an  estate  is  bought  sul^rje^  to  a  mortgage,  the  person- 
al estate  of  the  purchaser  shall  not  be  applied  in  exoneration  of  the  real 
«state  (TamtfeU  y.  TweddeU^^^ro,  C,C.  t61.),unle68  the  pureha3eritp- 
pear  tobave  intended  to  make  t^e  debt  his  own  (Pockley  v  Poektty.,  supra. 
JBatriofBetniert  ▼.  Rochfort,  6  Bro.  P.  C  520.  Billinghurst  v.  W/dker, 
S  Bro.  C.  C.  608.);  but  a  mere  covenant  for  securing  the  debt  will  not 
be  ioffideot  for  such  pnrpose.    Evtlm  v.  >Ef>elyn,  2  P.  Wms.  664.    f^r- 
reoier  w.  Lo^  Ambl  17 1.  Earl  ofTahkerviile.  v.  Fawcttt,  2  Bro.  C.  C. 
57.     Tooeddear.  Tweddell,  2Bro.  C.  C.  152.    jBiUinghurst  t.  WaUttr, 
t  Blow  C.  C.  604.    2Fonb.  Tr.  £q.  287  Q.    Where-  a  wife's-  estate  is 
Mfln^agBd  fiar  the  benefit  of  the  husband,*  she  has,  if  riie*  suryiTes^a  r^Ht, 
after  aft  his  debts  are  paid,  to  stand  as  a  cisedtt<Nr  against  his  assets,  fiate 
T.  AnOm^  I  P.  Wms.  264.  2  Vem.  689.     1  BrO.  P.  C.  1.  (unless  at 
dso  tine  of  the  moitgage  a  settlement  is  made  on  the  wift,  Lewis^v. 
MmgUy  SBpra.);  but  evidence  is  admissible  to- show  that  the  wife  in- 
teadrnd  ofliarwiae.    The  title  of  the  wife  to  be  exonerated  is  oMtfidered, 
as  preaaely  the  same  with  that  of  the  heir.   CUnion  v.  Hodper^  3  Bro. 
C  C.  J20I.  1  Ves.  juo.  I7d.    But  if  the  mortga^  of  the  wile's  estate  ii 
aot  te  the  husband's  d^hts,  or  for  debts  due  from  the  wife  dwn  sokt 
(Lewis  T.  Mangle,  sapra.),  his  assets,  thovgh  he  join  in  the  mortgajge, 
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money y  but  so  doth  not  the  law  appoint  the  heir  to  re- 
ceive the  money  unless  he  be  named. 


af»  not  lsftb(e.  Bugoi  v.  Ougklonj  1  P.  Wmi.  347.  ^nd  wlien  Ihe 
wife  has  the  absolute  disposal  of  Uie  money,  and  appropriates  it  to  the 
use  of  the  husband,  the  husband's  assets  are  not  liable.  C/tniMi  ▼.  Jhep* 
er,  sapnu.  On  the  same  principle,  if  a  father,  tenant  for  liie,  and  bis  tmi, 
join  in  raisings  money,  which  is  reoeiTed  by  the  lather,'  he  is  bound  to  ex- 
oDerate  the  son's  estate  from  the  inmmbranoe,  Pten  ▼.  Pien^  I  Ves. 
6tt.  1  Mad.  Gh.  473. ;  and  the  son  is  entitled  in  equity  to  rank  aa  a 
creditor  on  the  real  and  personal  assets  of  his  fether  lor  the  money,  and 
toesll  on  the  mortg;ag«e  to  ma&e  the  utmost  of  his  mortgpafe  lor  tim  son's 
relief.    Rot$e  v.  Sterling,  4  Dow,  4i^ 

With  respect  to  the  oraer  in  which  mortga^  are  to  he  paid : — ^It  k  a 
rule,  thatmortga^  are  to  be  paid  aoooiding^  to  the  prioiity  of  their  re- 
spective dates,.!  Vem.  525. :  but  statutes,  judgments,  and  r9C0|;niaanoea 
are,  in  ^equity,  r^;arded  equaUy  with  mortgages.  SyiMs  v.  iSymet,  4  Bro^ 
P.  C.  33B.  1  Ab.  Eq.  142.  2  P.  Wms.  496.  Wb^re  iiicumbranfles  ar« 
merely  equitaUe;  a  mortgage  of  the  legal  estate  to  a  person  without  no- 
tioe,  will  gir^  him  a  priority.  But  if  any  of  the  equitable  iueumbrancci 
are  ezoepCed,  the  mortgagee  will  be  conndered  as  a  U'ustee  for  them.  In^ 
gram  t.  PeihanL,  Ambl.  163.  In  case  of  fraud  on  the  part  of  the  first  mort- 
gagee, the  subsequent  incumbrancers  wiU  be  preferred.  Drt^pery.  Ber-^ 
Vocfe,  d  Vern.  37p.  Befeford  v.  Milvard^  2  A  tk.  40.  But  when  the  par-' 
ty  to  whom  the  fraud  is  imputed  was  not  connsant  of  the  treaty  in  whidft 
the  fraud  was  practised,  nor  in  any  manner,  nor  for^  any  fraudulent  pur- 
pose, confederating  with  the  party  practising  the  fraud,  this  principle 
does  not  apply.  Sse  Ibbot$oh  ▼.  jfihode*^  2  Vem.  554.'  JPmaUjf  v.  Free^ 
moo,  3  T.  R.  51 .  Whether  the  mere  oifcumstance  of  the  first  mor^g«e 
bein?  a  witness  to  the  second  mortgage  shall  be  sufficient  to  postpoifi^  hino, 
see  MoeaUti  v.  Murgatroyd^  1  P.  Wms.  393.  Beekel  t.  Gordley,  I  Bro.  C. 
C.  353.  Dig.  lib.  13.  t  7.  39.  Domat*s  Civil  Law,  b.  3.  t  1.  s.  15.  p. 
36j5.  That  a. voluntary  leering  of  the  titie  deeds  with  the  mortgagor, 
will  postpone  the  first  mortgagee,  on  the  ground  that  he  has  thereby  ena- 
bled tne  mortgagor  to  practise  a  fraud,  see  GBodiiHe  v.  M^rgan^  t  T.  R. 
762.  Treat  of  £q.  b.  1.  c  3.  s.  4.  .  Biit  there  must  be  a  Toluntary  and 
unjustifiable  concurrence  on  .the  part  of  the  first  mortgagee  to  postpone 
liis  priority.  Peier  t.  Ruttell,  1  Ab.  Eq.  321.  Penner  ▼.  JemmeH,  Poi^. 
Tr.  £q  b.  1.  c  3^  s.  4.  Timrle  t.  JUndn  2  Bro.  C.  C.  660.  Plumb  v. 
J^fir,  Anst.  432.  Evant  y.  Bicknell,  6  Ves.  jan.  174.  A  court  of  equi- 
ty, however,  will  not  take  from  the  second  mortgagee  the  title  de«(k,  uh* 
less  the  first  mortgagee  pdys  him  bis  money.  Hmd  v.  Egerituh  3  P.  Wms. 
279.  Ex  parte  Ken^ngton,  2  Ves.  &  B.  83.  Ant.  n.  (Z),  p.  39.  Th«t 
a  prior  mortgage,  if  defective,  wiH  not  be  prefierred  to  a  'subsequent  e& 
feotive  one  to  a  person  without  notice,  see  1  Ab.  Eq.  320'  OxtHeJb  v 
Phaner,  5  Bac  Ab.  43.-^:  though  it  is  otherwise  as  to  oredftors  l^  judge- 
ment ;  for  the  defect  of  such  conveyance  will  be  supplied  in  equity 
against  them,  since  they  did  not  originally  take  the  lands  for  their  secu- 
rity.  Burgh  v  fVtmcts,  1  Ab.  Eq.  320.  5  Bac  Abr.  41 .  Tby^or  v  Whee-^ 
(^,2  Vem.  664. 

.  To  what  was  observed  in  a  foriner  note  as  to  tacking,  wo  may  add,  that 
it  is  a  settled  rule,  that  if  a  third  mortgagee  buys  in  the  firet  mortgug« 
without  notioe  (at  the  time  of  lending  his  money)  of  the  second  mortpge^ 
he  aoquires  a  title  in  law,  ttnd,  having  equal  equity,  shall  have  satisftc^ 
tion  before  the  second  ^lortgagee,  Mank  v  Lee*  2  Vent.  337.  I  Ch.  Ca. 
172.  Woriky  V.  Birkkead,  2  Ves.  671.;  though  the  thhd  mortgagee 
buys  in  the  first  mortgage,  pending  a  bill,  brought  by  the  second  mortgm* 
gee  to  redeem  the  first  (ffawftsiu  v.  Tbjifor,  2  Vem.  29.  Turner  v.  Rirh- 
fnani,  2  Ven.  81.  2  P.  Wms.  491.),  unless  the  suit  has  proceeded  so  for 
as  to  a  deeree,  and  a  (GreoUon  to  setUe  priorities.  W^rtUy  v.  JBirftAeod^ 
supnu    EtarlofBrittol  v.  Hvngerfofi^  2  Vem.  524.  Es  parte  Knotty  1 1 
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And  here- it  dso  appearetbi  that  if  the  condiiioD  upon 
the  mortgage  be  to  pay  to  the  mortcagee  or  his  heirs  the 
moiiey,  &c.  and  before  the  day  of  paymeiit  the  mortga- 
gee dieth,  the  feoffor  cannot  pay  the  money  to  the  execu- 
tors «f  the  mortgagee  ^  for.  Littleton  sairh^tliat  *«' this  ^^^;,^'^  ^ 
case  the  paymeot  ought  to  be  made  to  ,the  heir.     El  /n2£liz.  isi.   44  £.  3. 
Aoc  casu  den^natio  uniuspersonsB  est  egscl^mo  cilieriuSj  ^  ^'  ^^^  ^"^  *'^ 
ef  esBpresmm /acit  eeswre  teteiturm  'and  the  law  shall 
twver  0eek  oot  .a  person^  when  .th».  parties,  themselves /n«^Wtfe^tet(A«mor/. 
have  appeinted  one*    But  if  tha^onditioa  be.  to.  pay  the^"^^  ^  ^^^^  ^ 
SKNiey  to  the  feofibr,  hu  heirs  or  exeeiitorsi  thee  .the  Se-eiuort  or  hext; 
iriSur  hath  eieedim .  to  -pay  it  either  ("bj  to  tiie  hetror  ey-  (*)  ^^  ^'  3-  Condition 
ecQtors. 

.  ^  (8  Rep.  73.) 

If  a  man  make  a  feoflmeot  in  f^e  npoD  eonditi^Qy  that  • 

the  feoflee  shall  pay  ta  the  feoffor,  hts:  heirs  or  aasigos^ 
twenty  pounds  at  such  a  day,  and.  before  the  day  the  fe-      .  ^ 

cSar  make  his  executors  and  dieth,  the  feofiee«may  p$y 
the  same  either  to  the  heir  or  to  the  executors^  for  they 
are  his  assigns  in  law  to  this  intent.  But'if  a  man  make 
afeoSineat  in  fee  upon  condition,  tl^at  if  the  feoffor  pay 


Vol  SiS.  Bat  if  9^juApMiea(t  of  ftatate  creditor,  boing;  the  third  incum- 
tssneer,  baj  in  tho  flnt  m&iigB^^  be  lAnnot  .iadt  oit  ub^  this  to  hfs 
jwfanwrt,  fc. ;  fin*  he  did  wsi  advance  biffinobey'On  th^  credit  of  the 
lioa :  ikaai^  if  a  third  mctX^g^  buy  in  a  statttteirand  hold  boUi  in  the 
nane  i%lit  (MerretY.  Patke^^  Atk.  63<),  he  ia  alle^etl  to  Urtit^  the  sta- 
tttte  t»  tarn  Amf^  morlgi^^e,  beeauie  thQ  land'wat  in  his  view  and  oonteiA' 
fbdoB  wlien  helerit  the  mioiiey.  Brmee  r,  Pueheu  of^arlborougft^t' 
P.  WsK.  491/  Higgon^Y.  Syddal,  1  Ch.  Ca.  \4$,  Haimriony.  Jiogerg, 
L  Vea^lmi.  513L  H'ynn  v,  WiUiam^^S  Tee.  ^30.  Saif  a  first  mortgagee 
kbdft  a  foKhar  sum  to  the  mortgagbr  {MalthetDM  v»  Carhorighij  2  Atk* 
d<T.)«poo  a  statute  ^r  jUdgpieDt,  he  nkay  retain  not  only  agairist  the 
mortpgar,  bat  agatost  a  mesne  mortgagite  (provided  he  had  no  notice  of 
■odi  flBHie  Qortgaga)^  till  both  the-  nravtgagb  and  statute,  or  jadgii\ent. 
be  pdi.  Skepkttd  t.  7Htky<,  2  Atk.  352^  /aehon  y,  ^Longford,  2  Vea. 
eeS.  Aad  it  has  been  decided,  ^lat  a  first  mortgagee  is  eptitled  to  tack, 
aa  agailfHl  aaecond  niortgagee,  a  subsequent  judgmenti  docketed,  though 
no  ftiaeafioD  had'issded,  at  the  time  of- the  l^okruptcy  of  the  mortgagor. 
Baker  t.  Harru^  16  Vee.  399.-  And  where  a  mortgage  contains  k  clause 
tint  the  lands  sbaQ  be,  a  seenrity;  for  fiirther.  advances,  a  subsequent  loan 
will  beeoniilerBdaB  piartof  the  original  transitions  and. will  h4ve.a  pri- 
ority ever  a  second  mortgai;^  thottifh  mad0  sub^uently  thereto,  and 
with  BsCiee.  G»n2oi»V'^m^iim,7,Vin»  Abr«62.  But  a  .moft^giagee  is 
not  pwititted  to  tack,  asngwpst  assignees  in  bankruptcy^  a  mortgage  sub- 
wcfomak  IsfB  act  of  bankra{rtey,  thoiigh  without  notice,  and  previous  to 
fk^rmakmkm^  ior  bf  fach  mortgagia  no  it^oestjwites,  Arthtry,  SnatU 
fSira.flC9;    f^MrfelTftelf,!!  Ves.68$.    f^nnr^e  AerWMiS  Ves. 

Vol-  il  i 
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to  Hie  feofiee,  hi^  htits  or  assigms  twenty  poiuiibs  before 

such^  a  fesst,  and  before  the  feast  the  hofk^  majsetb  hia 

execators  and  dteth,  the  feoffor  ought  to  JMgr  the  numey 

to  the  heir,  atid  not  to  the  eEecuiorSi  for  the  ezeoutorsin 

this  case  are  no  assi^eea  in  hw  ;  and  the  reason  of  thi^ 

d  irersi ty  is  tbh,  for  that  in  the  first  case  the  law  must  of 

necessity  find  otk  assigns,  because  there  cimnot  be  any 

assigns  iir  deed,  for  the  feoffor  4iatfa  but  a.  bare  copditiou 

snd  no  estste  in  the  land  which  he  can  assign  ^rer.    But 

in  the  other  ease  the  feoffee  hath  an  estate  in  the  lapi4» 

(I  Rd.  Abr.  Hi)    ^bich  he  inajr  assign  OT?r ;  and  where  there  may  be  as- 

s  ^        »*g"««»  »  ^^>  ^  ^^  *all  neyer  seek  out  er  appoint 

'         ''        any  assigns  in  law.     And  albeit  the  feoffee  n^acle  no  as- 

t7H*9>S.34^4Pb.  signment  of  the  estate,  yet  the  executors  cannot  be  as- 

'  *    *'         signees,  beeauseassigns  were  only  intended  by  the  con. 

dition  to  be.  assignees  of  the  estate  ;  and  so  was  it  rdoiFcd 

{*)  ASic.  t3&  S4  Elis.  C)  Mieh.  eJ  &  M  BUz*  by  the  two  dtief  jostices  in  the 

intJ^aLiddSr**  *^""^  ^^  "^^^^^  between  RandaU  and  Browne,  which  I 
BrowM.  obserted  (M).  . 

0r  «jfter  i9  thejini  '  But  if  the  condition  be  to  psy  the  moiiey  tothe  feoflee, 
JJ^JW^  or  Ait  M•^^^^  ijgj^^  Qp  assigns,  and  the  feoffee  make  a  feofcient 

mSEUs-DiwiSl, 

PI.  Cool.   CllAIMlMUl*^    ' 

cue,  m.  mVidL     (M)  <"  hob.  S.  Pmm  wd  5<;ip(e-  TSo  it  hM  bwn  hdd,  that  if  A. 

Goodato't  qsm^  Kb.  5,  «*»<»•— A  mm  w«i  boond-  to  pij  be  iMHind  to  p«y  ten  p>aiidt  to  tho 

fel.  as,  97.     17  Am.  M*  to  tdoh  s  Denan  iA  he  (the  ob»  ■MigMoofBttfaeobhs;**,  B*^iosa- 

pLS.  Ooodilo'i  fttir*  !JP*)  '^^'ald  by  bit  will,  appoint  «atdr  ibatt  ngtbave  the  teo  poonda  : 

uM  lapra.  (Mo.  S4^  '^  obli^  made  J.  &  bb  eiseea!.  <eeitf  if  A.  be  bouiid  to  pay  ton 

Ante,  SOS  a.)              tor,  but  node  no  otb«r  appoint-  poondi  to  B.  or  bis  jMignee,  lor 

moot    Itwaa  reielvedt  upon  de«  tbentbeegooutorof  B.ihallbeen- 

^  murrwfs  that  the  eMeotor  ahon^d  Utiid,  beoaue  it  was  a  lifl^  fwtod 

not  have  the.eOf.  for  he  iionljran  in.. the  obUgee  hinuel^     11  Vin. 

)uiigtiee  in  law,  who  tak«t  to  the  Abr.  16i.  Godb.  192.    Butwh^ro, 

ate  of  the  testator :  but  here  |he  on  a  fine,  the  use  of  land.was  limited 

ooAditioo  ifl  ii>  ftivoor  of  an  aetual  to  A.forttghty  jear^  with  a  power 

asngDeOi  who  takes  to  his  own  dse,  to  A.  and  msassigos'to  make  Uaaes 

The  conoiee  »(  a  ibe  leases  to  the  ^  three  lives,  to  commence  after 

-  convsor  for  99  y^Vs,  with  condt*  the  expiation  of  the  tenn ;  A.  as- 

tion,  if  the  lessee  pays  ttf  the  liMSor,  signed  over  to  B. ;  fi.  died,  having 

his  heirt  and  aisiifns,  that  the  wses  ^mada  his  wU),  ^  appointed  C. 

Undtedtothe  conusee and hishesw,  hii  etseootor;  C.assagned  over  to 

bjr  an  indenture,  sbool^Qeaae:  the  D.i  and  IX,  in  punnaooe  of  the 

lessor  diet.    Lord  Nottfi^iham  was  power,  made  a  lease  for  Ufo ;  the 

of  opinion,  that  the-  uses  should  question  waa, whether  D.  wai  $ttch 

notceasebyxwymenttotho  edflii*  en  assiyist  of  A*  »  ^  have  a 

nhtrator  df  ttie  lessor,  beeause  he  power  to  maloa  this  lease,  or  who- 

may  be  an  assignee  in  ^sed,  as  ther  it  sl|ould  eKtaod  ool j  to  the 

hero.    11  May,  IS(9,  Sir  Andrew  hnmedialeamisVMi  of  A. ;  a  noint 

Young."— Lord  Nott.MSS.  the  more doubpil  as  there  had  been 
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ri  *St  is  ia  the  deeiim  of  this  tm>thtU  jiay  the  oio*  (58) 

to  the  first  leofite,  qf  to  the  aeeood  feoflbe  ;.  aod  «o  if 
the  fintfiBoAe  dieth>  the  feoffor  m^  ^ilhet  f%y  the  mp- 
nqf  le  Ao  heir  of  the  first  fed^oe,  iOr  t9  tb#  second  f(i- 
ofce  ;  fer  tha^  few  will  not  enforce  the  fe^or  to  tak^ 
hnowledgs  of  ihe  aeeond  foofoenty  nerof  the  vaJuUty 
Ibereofi.  whether  the  seme  be  effeetual  or  not,  but  at  his 
;  4ind  the  first  feoffee  and  bis  heirs  are  expreMly  . 
in  the  eenditioD, 


<<  Pay  such  a  mm  nt  ^uch  a  day,  4*C.''    Here  ia  im-:         S09  b. 
plied,  «b«t  tbU  ftymmt  wight 46  be  reri,  and  not  intfl^^^^ 
show  or  eppearaaee.    For  if  it  be  agi>eed  hetween  the  cSmdiiianmu$i  keper- 
fiMCsr-end ihe  exeeotors  ef  ^le  feoffpe,  ^at  the  feoffor-^^sl'^^-fj^'ljl,. 5. 
shall  {lay  to  ihe  executors  but  pari  of  the  eioAeyy  and  ^  96*   Oood«l0'i 
diat  yetui  appearance  the  whote  sum  shall  be  paid^   and  £,  ^  AoMKint  n.  TO, 
that  the  leaidue  shall  be  repaid  i  and  accordingly  at  the(^l^ii''-) 
daj  and  place  the  whok  aiuii  is  piud,  ^n4  after  ihe  rest* 
due  is  repaid;. this  is  no  performance  pf  the  condition  $ 
fiir  the  state  ahall  not  be  divested  dot  of  the  heiry  which 
is  a  third  person,  withotit  a  true   and  effectual  pi^'tnent,        (5  Rep.  96.) 
and  not  by  a  ahadpw  or  colour  of  payment,  4nd  tb^agree^ 
meat  prae^dent  doth  guide  the  payment  subseiituent. 

'  /  .    ^  225  a. 

Note,  that  in  a  eondilron  ehna^sting  cif  divers  parts  in  whm  eanntOng  qf 

Ihe  eoiuimotire,  as  in  the<:ase  of  Uuleton,  (sect/  364.),*«««J^r^,f'%*^ 
both  porta  nvost  bcf  performed  according  to  the  old  rttle,  formed. 
{€)  SipluTt^aat^itimea  aseriptw/uenmi  damUioni^.  437.  s  R^ 
o&9guneiini9  omnibus  t9t  parendtim  et  ad  veHtatem  (e)  Brmoton,  lib.  1  fo. 
cqwfa/nd  requiriiur  quod  utraquepars  sii  vera  (k  - 1 ).  Uw^Sb^"^^' 

•odfcl.  lC7in;Fiil> 
mdoMitai  an  etebtttor.    Oh  its    wdl  as.  any  person    that  ]  thonld  merston's  easa. 
hmag  flljeeted,  that  an  Executor    oome  to  tiie  estate  under  tbe  ilntBraoton  nbitopra. 
iboeU  net  in  son*  oases  ht  said    lessee,  though    there   should   be  (4  Rep.  6fb.)  80  it 
to  be  a  spedal  assignee,  the  obuft    twenty  xncsne  .assignnients ;  .And  an  was  adjudgea  inCom- 
MMd  jodiaed  to  the  contrary;'   a  subsequent  day  Ju(!^ent'  was mnni Banco, Paseh. 
aaA  (hit  O.  should  be  considered^  given  aeoordin^ly.  J|bis  v.  ilTii/^.  30  E|is.  inter  Baklwyn 
«*  lor  the  pariKjfee  of   banjt^  1  f  reem.  476.    11.  Vxn.  Abr,  and  Cooke,  commonly 
leases  ki' question,  as    158.]~^[£tf.'}  called  TVanenme's 

case.    (SRep.  ns.) 

«'        .'•.■•  f-  ^        •         ' 


9  'm 


(«  1)  8e  wliero  a  sSMlenient  was  made,  totheiAtent,  thatin  case  the 
D«lmoC  Sbtttfaaaaptoo  sfaenldbe  married  to  thi  settler's  j^aughter,  after 
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But  otherwise  it  10  whon  the  cofidtticm  is  in  the  disjanc^ 

tiye  (ff  l.)«  ftir  the  same  author  in  thfit  case  sahh.  Si  di- 

Seeutn  if  in  the  dit-     t^'m  cuiKbeif  vel  afteri  e&rum,  satis  eat  obtemperare. 

jvneHoe,  ^  ^  di^nctims  sfjffidt  alteram  partem  esse  ^veram. 

What  then  if  the  condition  or  limitation  be  b<>th  in  the 

tsonjunctiTe  and  disjunctive  i  as  if  a  man^  make  a  lease  ta 

ConditioH  m  Me  eon-  the  husband   and  wife,   for  the  term  of  one  and  twentjr 

■/STtoAe'toto^iS^  yeare,  if  the  liusbaqd  and  wife  or  any  child  betweeo 

inthtdujuneiive.       them  SO  long  shall  live^  and  then  the  wife  dieth  without 

issue  ;  shall  the  lease  determine,  or  continue  during  the 
life  of  the  husband  ?  And  the  answer  is,  thktit  shall  con- 
tiniie,  for  the.disjunetiine  re£erf*eth  to  the  whole,  and  dis* 
Joineth  not  only  the  latter  part,  as  to  the  chi4d,  but  also  te 
the  baron  and  feme>  so  as  the  sense  is,  if  the  baroa,  fanre^ 

'   or  any  child  shall  so  long  lire. 

'.  •         '      . '  •  ... 

(d.)  Hfl.  36  EHfc  en        ^dj  And  so  it  is  if  an  use  be  limited  to  certaid  per- 

treapoie  per  le  Seie*      •  ^ 

nior  Mordant  yen.      sons,  untiiA.  shall  come  from  beyond  sea,  and  attain 

Geoi^pe  Vaur,  80  aid-  .     . 

judged  in  the  King% 

Bench.  '— ^ — ^ "^*-— =^^ ' '■ ^-^ 

Uie  ttge  of  sixteen,  and  they  should  have  iasqe  male,  then  Uie  trustees  and 
their*  heirs  should  stand  seised  of  the  premise  in  trust  for  tho  duke  dar- 
ing his  Ufe :  the  marrkge  took  {dace  b^re  the  lad^  waa  ms;toen,  but  ahe 
lived  to  that  age,  ancKthen  died  without  ixsue;   it  was  adjudged,  on  ap- 

Seal'to  the  house  of  lords,,  that  the  duke  was  not  entitled  to  an  estate  for 
fe,  under  the  aettlenient;  '^r  thewoids  piainly  cequired  that  iher«s 
should  not  only.be  a  marriage,  but  also  issue  male ;  and  where  a  condi- 
tion copulatite  is  made  pr^edent  to  any/'use  or  trust,  the  entire  condi- 
lion  most  he  performed,-  beipre  the  upe  or.  trust  .ean  arise.  fVpod  y.  Duk^^ 
of  So\n^mpton^  Show.  P.  C.  83.  2  Freem.  186.  Com.  Rep.  732.  But 
if  a  condition  be  in  the  copulative,  and  it  is  im|)08sible*  to  t>e  -so  periomft- 
^  6(L»  it  shall  |)e  taken  in  the  disjunctlTe  :.  As  if  it  be^  *^  th|it  A*  and  his  heiis 
or  executors  do  sudi  a  thing,^^  Rol.  Abr.  444 ;  or  ^*  that  A.  and  his  as> 
signs  do  iC' Ibid.  3Com.  0%.  H2.  (K  3).— [Ed.3 

(N  1)  And,  therefore,  if  th<f  condition  be  to  reinfeoff  or  p«y  twenty 

.      poi|ods,  and  tha  fe,ofiee  do  Qiie  of.  them  ^  it  is  a  good  pexformance  ofthe 

condition.    Shepli.  Touch.  139.    Where  .the  condition .  consists  of  two 

parts  in  the  disjunolive,  and  the  obligor  has  an  elec^on  which  of  them 

to  perform^  if  one  become  impassible  hy  default  of  the  party  (1  Rol,  Abr^ 

.  446.  2  M'od.  ^02,a03.}»  or  by ,  the  act  of  Go<l,  he  shall  not  be  ^und  to 

.     f       ^  •    perform  the  other,  part  LaugliierU  ease,  5  Co.  22.  Poph.  98.  ^Moor.,  Sot. 

Cfo.  £lix>  398.     But,  in  a  sul^quent  case,  where  the  condition  .was  to 
make  the 'obligee  a  lea«e  for  life  by  such  a  d^y,  or  pay  him  100/-,  it  was 
.  .  \  ,.    adjudged^  that,  though  theobligee  died  before  the  day^  yet  his  executor 

shook!  kave  the  100/. ;  and  the -ground  of  Lattghter^t  ease  was  denied 
to  be  UBiverMl.  Ji'fAn,  Salk.  170.  Per  Treby,  ^,  J.  Et  vid.  Daeotta  v. 
Davis^  1  Bos.'  k  P.  242.  So,*  if  one  paK  was  impossible  at  the  .time  of 
-midring,  he  ought  ti^o  the  other.  $Cb.  22.-  Cro.  Eli2.  786.  3Com; 
Dig.  1 12,  (K  2).  Ant*  W6  a.  vol.  L  p:  452.— [JBrf.]  ' 
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unto  Ilia  fiill  ^e,  or  die  ;  if  he  diQth  oome  finNA  beyond 
^m,  or  atuin  ui  his  full  age,  the  use  doth  eeaae* 


A  diveraity  is  to  be  understood  betwe<*n  conditions  that         219  b. 
are  to  create  an  eptatid,  and  conditions  that  are  to  destroy  CmdiHtm  tQ  er^kt  an 
an  estate  ;  for,  by  sect.  352,  it  appearetb,  that  a  cohdkion  ^J';^^^^^^^ 
that  is  to  create  an   estate,  \s  to  be  performed^by  eon-|Mitt^ici<Hficien/- 
atmction  of  kw,  as  near  the  condition  as  may  be,  and 
according  to  the  intent  and  meaning  of  the  condition,  al*. 
heit  the  letter  arid  words  of  the  condition  cannot  be  per-  Q  ^^\^^^^\^  . 

-•  V         ...-  ,.  .         ,        ,.  Plow.  7  a.  Dyer  46*.) 

iorm^  ;  bat  otherwise  it  if  of  a.  cor&djtiou  mat  destroy  Seev^  tutoa eondUion 
etii  an  estate,  for  that  is  to  be  taken  strictly,  unless  it  be'<^^^'^"'•'^' 
in  certain  special  cases  :  and  of  thft  ^cmewhat'  hath  been 
said  h^bre  in  .this  chapter.  a 

•    .    •        •      ..  .,    '      '  ■   .  ■ 

As  if  a  man  mortga^  bis  land  to  W.  uponepttdrtico,  g,^  1^*  vid.33H.8. 
that  i£  the  mortgagor  jsnd  J,  S.  pay  twenty  shillings,  iit  tit.  Jonit  Br.  63. 
such  a  day  to  the  nunrtgagee,  that  then  he-shall  renenter ; 
the  mortgagor  dleth  before  the  day  ;  J.  S.  pays  the   m<K 
ney  to  the  mortgagee ;-  this  is  a  good  performantoof  'the 
toodition,  and  *yet  the  letter  ot  the  odndition  isnot^per-  (60)* 

fomed  (o  l)n  Bui  if  .the  mortgage!*  had*  been  alive  at 
the  day,  and  he  would  not  pay  the  money,  but  refesed 
lopay  the  same,  4ind  J.  S.  alone  f^ad  tendered  the  mouey? 
the  mortgagee  might  have  refused  it.  9ijt  if  a  man 
make  a  lease  to  two  for  y^ars,  with,  a  proviso,  if  the  les* 
die  during  the  term,  the  lessor  shall  fe-enter,  one 
alien  his  part  and  die,  the  other  lessee  canno.t  re- 
enter,  hut  the  assignee  shall  enjoy  (he  fernr  so  long  as 
the  survivor  liv^th,  and'the  reason  is,  beeiiflse' the  lease 
by  the  proviso  is  not  to  cease  till  both  .be  dead.  Btit>  in 
the  former  case,  albeit  the  mortgagor  be  dead,  yet  the 
dct  of  God  shall  not  disable  X.  ''^'.  to  pay  the  money,  for 


(Q 1.)  With' respect  to  the  e^t  of  the  performance  of  a  cohdidoti, 
ii  WSJ  be  obeenred,  Uiat  it  is  a  r^ci,^  that,  -wlieD  a  ootidition  is  performed, 
H  is  eKQoelbrth  i^nturelygone;  and  the  ihinff  to  which  itwas  beibpe  «A- 
oned  faeeomes  absolute  and  ^wholly  unconcbtional.  And  this  aa-we  have 
hafare  iMntioiied,  was  the  priodple  adopted  by  the  jodger  in  the-oon; 
atnnliqp  of  sills  to  a  mOraDd.  thehejr^^  his  body,  before  th»  statute 
Ih  domiM.    Ant.  toL  t.  'p.  608;.  li.  (A  K)  tOnij  Df^,  41.>-tJ^-T 
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[Cou,  S19  i. 


(«)• 


tber«b7  the  nortpgee  rtedreB  up  prejodiBb  AndiB  it 
is  10  that  eaatf  if  J*  S.  had  died  befare  the  dqr^  di^ 
mortgagor  might  have  paid  it 

^LSOf  ifa/eoffment  be  made  vpon  such  amdiium, 
tiai  4he/eoffee  shaU  gine  the  land  to  *  the  feoffor^  mnd 
So  ihewifko/  the/eoffar,  to  kotve  andtohold  to  them 
ami  to  the  keirs  of  their  two  bodies  engendered,  ami 
Jbr  drfanUt  qf  eu^meuef  the  remainder  to  the  fight 
Aeira  ^  thefeoff^r*  In  thie  eaee  if  the.  hmeiand  di^ 
ethf  limng  the  uAfe^  before  uny  e^ate  in  tail  made  uf»- 
to  themf  (95)  4^  (here  the  4^«  implieUi,  aeoordiog  to 
the  eoodidon  wilh  (M.remainder  over,}  then  ought  the 
feoffee  by  the  law  to  make  an  estate  to  the  wife^  ae 
npar  the  conditiony  and  also  as  near  to  the  intent  qf 
tike  eondUion  as  he  man  f^ake  it  (p  1),  that  is  to^sag^ 
to  let  the  landtoihe  wife  for  term^qf  /t/e,  without  im^ 
peaehment  ef  waste  (86)9*  the  *  remainder  qfter  his  do- 
cease  to-  the  heirs  (87)  qf  the  bod^  qf  her  husbmnd.  on 
ker  begotten  {q  1),  and  for  dtfault  qf  such  issue,  the 
^remainder  to  the  righi  heirs  of  the  husband  And 
the  cause  why  the  ki^  shall  be  in  this  ease  to. the  wtfe 


(85)  B«.  not  in  L.  and  M.  nor  to  WMta.— Sop.  S6.  b. ;  tiierefore 

JloH;  teeh  con veycnoe  is  pot  bf  fiMoe."— - 

(U6)  •'Note,  iflandbe  gi«^  to  Lofd  Nott.MS9.      . 
tho  Wile,  and  the  heinof  the hu»>        (87)to  eirpt  4c  mr  bturm  tt  de 

tekt  of  hit  belly  begottetoftiie  will  lnjr  engenertM^ia  L.  tadM  «id 

fball  here  the  eitateibrUlii,aaloect  Rol|. 


rP  1.)  Ace.  Br.  CendUioM,  pi.  7a  Plowd.i91iA.  So,  where  the  eon- 
dttion  wv  that  the  feoftes  should  reinfeolT  the  feoflbr  and  his  wife  m, 
tail,  the  remainder  to  the  right  hem  of  the  husband ;  tbe  wile  married  a 
seo<md  l^osband^  and  the  leollises  infeofed  the  sacond  husbend  end  tbr 
wife  for  her  liie,  ripmainder  tathe  ri^t  heirs  of  the  first  husband ;  it  wee 
ailQiidged,  that  the  condition  was  well  performed.  6  Yin.  Abr.  |St. 
(L.  a.t.)— [£rf.]  J    . 

(Q  i)  According  to  the  original  edition  by  Lettoa  and  Maiddinia,  and 
the  Rohan  edition,  as  above  mentioned,  this  passage  shoald  be  read  thms : 
tkenmminder  afUir  Ais txMa»% io  the  hHrt  ef  1^  My  tfAer  kutb^mdand 
htntifhmUen*  Abd  this  reading  has-been  sanctioned  by  wfaai  Ml  finom 
Urd  C.  J.  Wifanoi,  in  delivering  jndgvent  in  the  case  of  FnfsmmrUm^  d. 
Rfbit^n  ▼,  ^Acrriy^  who  obfteiTed,  ^  when,  an  estate  is  limited  ito  a 
.hasbeiid  and  wife,  and  the  heim  of  their  two  bodies,  the  Wtoii)^  heirs' 
if  a  Weill  of  limitation,  beoanse  an  estate  is  |lveD  to  beth  the  ^peraons, 
from  whose  bodi^  the  hein  are  to  issue.  Bat  when  it  Ji  given  to  nne 
only,  and  the  heirs  of  two  (as  to  the  wile  and  the  heirsof  her  and  A.  B.) 


cs.  xxym.     bw  bbtatbs  vfpn  o»n»itim. 
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olometMhmUimpeaehmeniqf  waste,  is f,/4rih4i^t  the  . 
€§ndiHomiSf  thai  the  estate  shail- be  made  to  ihe  hns- 
iand  and  to  his  wife  in  (88)  taii.    Jlnd  if  such  «t- 
iaic  had  been  made  in  the  life  of  the  husbandf  then^ 
softer  the  death  of  the  husband,  she  (89)  shmM  have 
hfod  an  estate  in  tail,  which  estate  is  without  impeach- 
ment i^  waste,    Jind  so  it  is  reason^  that  as  ns&r  as 
a  man  eon  mate  the  ^tate  to  the  intent  of  the  condt- 
Hon,  ^.that  it  should  be  (90)  made  fyc.  albeit  she  (91) 
e&nnot  have  an  estate  in  (99)  ttsUj  as  she  (99>)  might  .    '   . 

have  had  if  the  gift  in  tail  had  been  made  to  (94)  hkr 
hnebmnd  and  (95)  to  her^  in  the  life  (96)  of  her  hus^ 

Here  is  no  tiihfi^  liinit«d»  therefore  the  feoBee  hy  the^  Mw  KM.  fimr 
kw  bftA  time  during  Tius  lite,  anleps  jbe  be  hastened  bjr  14  faii^  Dyir  si  t  b. 
Urn  raqiMt  *of  tbe  feoffor  or  the  bein  of  his  body,  asl^^  tt^,  avar 
Lifflstpn  saith  io  the  next  seetjon.   -  .  io  SciguerOreaiwil^ 

cam.    (Auto,  906  b. 
1  lUL  Abr«4S9. 

0»)fe  iddeam  L.  aniM.and  (93)  e^tf  in  L.tndM.  indRolLL^/JSr-^^^^v 

B«k                                         '  <94)  M..M9  Jn  L.  u^JULwad^^^  Hltl^  ^'^ 

(W)«iffife-ai{<«M,inL.<BdM.  Roh.                                                      .919  a. 

m-Ml                               *  r95)aQoti^L.mndM.ahdRlilL 

ffa)Jmt  mil  in  h,  and.  BL  nor*  \9tl)  ««^Nn in. L*  and. M.-  and 

Eib.  Hob. 

Jl)  cM  in  L.  and  M.  and  Roh. 
Q/e  added  in  L.and.M.  and 


Iha^flM  woid^liain'iflawordoCpardiaaa;  for  no  attala  toil  can  1^ 
■idt  to  oab  only^  and  the  bein  of  toe  bodj  of  th^  penoii  and  anoQiar. 
Thiiafipean  from  Littlatod,  Met?  352.  aoaonfiag  to  tha  tme  raadnf  ool- 
leeM  from  tbe  originailjeditioDP.  The  oommoo.  editions  make' tbe'estate 
^'prtM^  therein  Ineotiqped,  to  be,  to  the  WhlaW  and  lei  heiirt  4e  tofft  $a 
kmttm  4i  iky  Jtngfndfts-i.  which  ii  tiot  a*  near  aa  night  be  to  the  original 
art  ale  iatended,  if  the  hiiiA)and  had  lired ;  riz.  to  the  husband  and  wife, 
sndthitadrftof  their  tWo bodies.  Bnttho  ori|ifua  edition  b^  LettoQ 
and  Maahtinifj,  in  LittUton't  liie-time,  and  the  Rohan  editicM^  which  is 
Ibe  neit  (bo4h  which  my  brother  Bladcitone  has),  read  it  ihUMi—4eM  heirs 
deheterpe  de  e§n  kann  ei  h^  emgefiire^;  whieh  is  ^idla  iconunant  tD 
tkaeckjnnleAate;  apd  this  estate,  to  tfaie  widow  Ibr  Ufa,  and  the  heirs 
of  ^  Dodj  of  her  husband  and  hefself  begotten,  Littleton^  in  tiie  sume 
aectian,  deelares'  not  to  be  an.«slata«taB.  The  same  it  held  io  Dyer, 
M;  mLm^  and  PowmI,  1  Rd.  Rep.  438,  and  in  Gecnv^  and  TMor, 
Style,  SIS.  which,  irom  a  maniiscr^  ef  Lord  Hale,  in  ptMsessfon  of  my 
hrath«Bathiint»,  appears  to  hare  been  flnt  determined  inHil.  10S1 ; 
whieh  aeoeoDla  lor  some  axprsssion^  of  Lord  G.  J.  RoUe,  in  StyWt  emte. 
«hieb  was  in  T.  Pasoh.  1662,*^  2  Bl.  R^l  728^£tf.] 
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sL^or  CramweU^i       ^^^  ^^^  ^^  appeareth,  that,  albeit  the  feme  be  a  atraa* 

OBM,  ubi  supra.  trcTj  yet  the  feoflfee.  ia  not  bound  to  make  it  within  con- 

ra  RiAn  SO  II  ^' 

*219  0.         ▼cnient  time,  because  the  feoffor,  who  is  privy  to  the 

eondition,  ia.to  take  ^jointly  with  her.     And  so  it  is  if 

the  condition  be  to  infeoff  the  feoffor  and  a  atraager,  the 

(1  Rdl.  Alir.  452.)     feoffee  hath  time  daring  his  life,  unless  he  be  baatened  by, 

feqoeat     Otherwise  it  is  (at  hath  been  said)   where  the 

condition  is  to  infeoff  a  stranger  or  strangers  only* 

(1  RoL^Abr.  498.)        If  *  ^^^  make  a  feoffment  in  fee,  upon  condition,  that 

the  feoffee  shall  make  s  gift  in' tail  to  the  feoffor,  the  re- 

•maitider  to  a  stranger  in  iee,  therie  the  feoffee  hath  time 

during  his  life,  as  is  aforesaid,  because  the  feoffqr,  who  is 

party  and  privy  to  the  condition^  is  to  take  the  first  es- 

Sosnior  CroniwMl'i  tate.     Bot  \t  the  condition  were  to. make  a  gift  in  tail  to 

SjUp!*7?'^Iit*,     *  stranger,  the  remainder  to  the  feoffor  in  fee,  there  the 

fl06b5  '    feoffee  ought  to  d6  it  in  eonvefnient  time,  for  that  the 

,    stranger  is  not  privy  to  the   condition,  and  he  ought  to 
have  the  profits  presently,  as  before  hath  been  said. 

*  .  ■  *    '        • 

21&  d  B"t  in  this  case,    if  the  feoffee  dieth  before  any  feoff- 

(Sect  337.)        mentmade,  then  is  the  condition  broken,  because  he  m^de 

not  the  >HtiLtes,'&c.  within,  the  time  prescribed  by  the 
law.  But  if  the  feoffment  be  made  upon  condition,  that 
the  feoffee  before  the  feast  of  St  MichaeT  the  Archangel 
15  H.7.  13;  33  H.  6.  next  foUowiDK  give  the  land  to  the  feoffor  and  to  bis  wife 
962,  H*  Com.  45^  ^^  ***^>  ^^  supra^  and  before  the  day  the  feoffee  dieth) 
Lib.  %  foh  79.  8eig.  the  state  of  the  heir  of  the  feoffee  shall  be  absolute,  be- 
(S«ct  334.)  cause  a  certain  lime, is  limited  by  the  mutual  agreement 

of  the  parties,  within  which  time  the  condition  becom- 
(1  RoL  Abr.  449.  ^th  impossible  by  the  act  of  God,  as  hath  .been  said  be- 
Ante, 906  »:)  fQj.^  (r  1) ;  arid  therefore  it  is  necessary,  when  a  day  is 

limited^  to  add  to  the  condition,  that  the  feoffee  or  his  heirs 
SOb?^  *^' do  perform  the  condition  J  but  when  no  time,  i*  limifed, 

then  the  feofiee  at  his  peril  must,  perform  the  conditioa 
during  his  life  (although  there  be  no  request  made),  or 
else  the  feoffor  or  his  heirs  may  re-enter. 


(R 1)  See  906  a«  ante,  p.  99 n,(M).^[JS4l 
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•And  here  ifl  to  be  observed  a  diversity  wlien  vlhe  fe-  (^3)* 

aflee'dieth,  for  then  (as  hath  been  said)  th**  condition  is    .       ^^9  b. 
broken,  and  when  the  feoffor  dielh,  for  then  the  estate  isai.  Seigmor  Crrai-  ^ 
to  be  made  as  near  the  intent  6f  the  coi^ditlon  as  niay  be.  ^«W'' ewe.,  2  H.  4.  s- 

'**  7V>  the  ua/e  for  tefm  of  life^  without  impeach- 

menf  of  waste. " .   Heiip  it  appeareth;  that  this  estate  for 

life  ought  to  be  without  ionpeachment  of  waste,  and   yet 

if  the  wife  doth   accept  of  any  estate  for  life  without 

tfaia  clause,  without  impeachment  of  waste,  it  is  good, 

because  the  state  for  Jife  is  thesubstant*e  of  tJie  grant,  and 

the  priyileire   to  'be   without  impeachment  of  waste   iis^  H.  4.  5.    ^Mgaior 
•.        ^         ^        ,      -       ;     ,  ^      ., .     *  •  I  'P  .     ■     Cromweir*  case,  abi 

eoUaterai,  and  only  for  the  b^nent  of  the'  wife,  and  thesupnl  ' 

omisnon  of  it  only  for  the  benefit  of  the  heir  (s  1); 

Also,  if  the  wife  take  husband  before^  request  "^^de,  0|i<^•^^^^^304' 
aIKl  then  they  make  recfaest,  and  the   stat^  *is  made   to  Cro.  Eliz.  45.) 
the  husband  and  wife,  dunng  the  life  of  the  wife,  this  js  ^  ^^'  *^g^^ 
a  good  performance  of  the  condition,  albeit  the  estate' be 
made  to  the  husband  and  wife,  where   Littleton  saith  it 
is  lo  be  made  to  the  wife,  but.  it  js  all  one  in   substance, 
that  the  Umitation  is  during  the  life  of  the  wife.  ^ 


Aiid  it  is  to  be  obs^rrec),'  that,  after-the  . deceaise  of  the 
boafaaody  Ae  kttite  is  not  to  be  made  to  th^  wife  and  .the  (^  ^P*  ^  ^  > 
heirs  of  her^body  by  her  late  husband  engendered^  abd. 
so  to  have  an.  estate  of  inheritance,  as  she  shoold  have 
had  by  aorvivo^,.  ij^.  thet^state  had  been  made  accordihg 
to  the  condition^  hut  only  an  estate  for  life-  without  inn- 
peachment  of  waste,  &c  for  that  by  tbe  authority  of 
LiittleftOD  ia  ilot  so  near  the  intent  of  the  condition  sS  the 
ease  that  Littleton  putteth.  But  I  will  search  no  fur- 
ther into  this  case^  l>ut  tea  ve  it  to  the  learn e<f  and  judU 
ciooaraaden  .        : 


(S 1)  Aad  the  ominion  of  the  privile^<s.  of  being  wiUidQt  impeachxneot 
of  wirte,  ikaO  not  give  the  heir  of  Uic '  feoflfori  for  wboae  benefit  it  was . 
■nittid,  a  m-catry,  which  woqld  ckieat  the  estate  of  the  wile.    Hawk. 
Abr.  aay.  J  Co.  88  a.— [jB^J 
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(Ante, SO  KH  b.         Note  here,  adiA it  that  there  vi^ore  tvro  iftuea  ixx  tail, 
*'^  .  the  reirtainder. shall  presently  vest  only  Jn  the  elde8t>  aii4 

yet  iC  he  dieth  wUhout  issue^  it  qhall  />er  /orfnafh  dani 
f&4)^  vest  inthe  youngest,  as.haUi  bl^o  said  in  the  Chapter  dii' 

Estates  *Tail  (t  1) :  and  'so  it  is  taciii  proved  here,  for 
otherwise^  tiie  Aoadition  (if  there  were  twof  issues)  could 
not  ^e  performed. 

^Q^*'^'^^^'^^^'  T  ALSO,  in  this  co^t^if  the  husband  and  wife  have 
I-  '       *'  -*  issue^  and  die  before  the  gift  in  tail  made  tp  thern^ 

^.  then  the  feoffee  o^gh^  to  make  nn^iate. to  the  is^ 
sue,  and  to  the  heirs  qjf,  the  bodff  qf.  his  father  and  his 
.     .  mother  begotten,  and  for  d^ault  i^  st$ch  issue,  Jfi^ 

Ih^  rem^ainder  to  the  right  heirs  of  the  husband^.  4r^  j 
•Snd  the  same  law  is  in  other  like  cctses :  and  if  such 
a  feoffee  will  not  make  such  estate,  ^c.  when  he  is  rea- ' 
sonably  required  by  them  whifih  ought-  to  have  the 
state,  by  force  of  the  condition,  ^c.  ther^  ,maff.  the  /«-: 
offor olrhis heirs  enter  (91)f 

■  « 

•  1  '  -  « 

2S6  a.  Note,  here  it  appearelh*  that  (he  feoffee  halh  time  du- 

(2  Rep.  76  b.  79.)  |.|,)g  {^^  ]|fQ  ^  make  the  estate,  unless  he  be  reaionabljr 
(Bolt,  222  b.  2H  h.  required  by  them  that  are  to  take  the  estate.  This  is  to 
Ante,  208  b.)  be-inteod^of  parties  or  privies,  afid  Doit  of  mere  stran- 

gjers,  fpr  there1(aa  hath  been  said)  the  statf  must  be  made 

in  eonveoient  time.  ^ 

And  concerning  the  i«quest,  it  is  to  be  known,  thaft 
^'Iten  the  request  is  made,  the  party  W  privy  must  re* 
qujbst  the  feoffee  at  a  time  certaiik  to  be  upOb  the  hxA, 
and  tu  make  the  state  ^leoording  to  the  condition,  for 
seeing  k^«^  time  certain  is  prescribed  for  the  -making ,  of 
(SRcp.8Sb;)       the  state,  and  it  ia  uBcertaitt  when  tbe  request  shall  be 

made,  such*  re<^uest  and  notice  must  be  made,  aa  hath 

been  said  before  \q  this  chapter.     And  of  this  section, 

■ 

(97)  kc.  a^d^  in  L.  and  M.  and  Roh. 


(T  1)  See  26  b.  >rite,  toI.  1 .  p.  545.Jand  Uif*  note  there ;  and  DenjJ 
488  n.— f  £rf.] 


cB.  xxyn.       OF  ts'fX'ti^B  vfov  conixtiok.  *     7,5 

with  (he  4r^.  ther^  oeedetii  not^  upon  that  wlvicli  halh 
been  ttid,  any  further  expHeation.  * 

•  ■   »   •  • 

A.  iafeoff  B.  upon  eoodition  that.B.  shall  make  an  ea*  ^819  b. 

tatt  in  frank-marriage  to  C.  with  one  sach   as   is  the      (Ante,  21  k.) 
datt^er  of  the  feoffor ;  in  this  case  he  oadnot  make  an 
estate;  in  firank-roarrbge,  because  the  estate  imiM  ii>ove 
from  the  feeflee,.  and  the  daughter  is  not  of  his  blood,       • 
\mt  jet  he  must  make .  an  estate  to  them  for  their   lives, 
fi>r  this  is  as-near  the  condition  as  he  can.     And  so  it  is 
it  the  eonditioQ  be,  to  make  to  A.  (which  is  a  mere  h^- 
man)  an  estate  in' frankatmoign,  yet  piust  he  v^itiake  an 
estate  to  him  for  his  life,  for  the  reason  here  yielded  by         .  i^^)'' 
Littleton. 

*  I*  "  * 

%  »  • 

ALSO,  if  nfeoffrntrU  bitj/tade  upon  canditiorij  thai     LITTl^rTQN. 
if  thtftofftt  (98>  9hdll  re-infeoff  many  men,  to  havt  [Sect.  3S4^«0  b;] 
and  to  hold  to  them  and  to  their  heif^s  for  ever,  and 
all  tkty  wfdeh  ought  to.  ha^  estate  di^  Before  any  es- 
tate made  to  them,  then  ot^ht  the  feoffee  to  make  esr 
/a#e  to  the'  heir-  of  him  which  surviues  of  them^  to 

hawe  and  to  hold  io  him  and  ta  the  heirs  of  him  tohieh^ 
swvi^eth  (99)  (100). 

By  the  re-feeffment  it  is  implied  to  be  made,  to  the  fe«  ^^^  b- 

^  '       (9  Ret)   70  ^ 

oiEirs,  for  a.feoffment  over  to  strangers  cahn6t  be  silrd  a      ^  *    ^*      / 
re-feofiment,  and  if  the  feofiment  should  be  made  bver  to 
strangers  only,  then,  as  hath  bee^  oAen  said,  it  must  be 
made  in  convenient  time.. 

{9^  Te4>tfeofferar^infhoff^  ligiation  on  condition  to  enfeoff  B. 

«iia  M.  aid  Rob.  and  Cfu^cl  Ui^  hein  before  sucl) 

(9S}  lee  addetl  in  L*  end  M.  tild  a  daj,  aqd  befcfre  Uie  day  B*  dies, 

Ron.  t|ie  obligati<m  ii  disdiari^.    iSir 

(100)  *^See  wbetiier  there  iv  a  Ant,  BrdwrCt  eoH,    But  this  caie 

difteraoee ;  between    an  obligi^tion  wta  denied  by  the    whole  courU         ^ 

and  fiM)fiBent  with  eondition  to  re-  T.  40  0.  C  B.    C  O.  n.'  1 6.    Ob- 
infeofil— Obligation    on   cqndit&on '  Jigatioii  with  condition  that   the 

tp  srrt  to  (be  baron  and  feihe  and  obligor  or  hia  heirt  should  enfeoff 

tba  hein  of  th«  body  of  the  feme  the  obligee  And  his  hein  befott « 

t»«lbie  a  eertain  day ;  and  before  certkiin  day  ;-^befo^6  the  day  the 

tliedaythe  fen^diaB.    Thaooort  obligee  f^ea :  itwaa  ruled  that  he 

whether  he  ought  to  should  enfeoff  the  heir.    T.  40  E). 


it  9  prgs^  in  8  Jac  B.  R/    C.  B.    Hofi«  v.  Mm^  C.  C  n.  16.^' 
93.  Roger  and  Scudauutrt,  T.    ^Lord  Hale^ft  MSS. 


RotdOS.  Rogi 

37.— p.  4  K.  e.  BefiiA.  n.  M.    Ob* 


"*>       •  gF  ESTiL^TES  U^ON   CONDITION.         BddK  11. 

^\!Fo  Ui^  heir  of  him  which  survives,  to  have  and  to 
hold  to  hi'nv  and^  to  the  heirs  of  him  which  surviveth.  '^ 
B^reupoci  questions  have  been -made,  wherefore  the  Aa- 
bendum  is  not  to  the  heirt  of  the  heir,  and  .for  what  rea- 
son it  is  bjp  Littleton  liniited  to  t^6  heirs  of  the  survivpr. 
And  the  cause  is,  for  that  if  it  were  made  to  the  heirs  of 
the  .heir,  then  soine  persons  by   posstinlity  should  be  in-. 
•       heritable  to  the  land,  which  shoald  not  have  iobented  if 
the  estate  had  been-  made  to  the  survivor  and  his  heirs^ 
and  consequently  the  condition  broken. 

(?i»t.  ift  a.)  For  example,  if  the  survivor  took  to  wife  Alice  Fair- 

field, in  this  case,  if  the  limitatiop  were  to  the.  son  and 
his  heirs,  then  if  the  son  should  die  without  heirs  of  his 
father,   the  blood  of  t^e  "Fairfields  (being  the  blood  of 
.  (66)*  his  mother)  ^'shojild  inherit.     But  if  the  limitation  be  to 

the  right  heirs  of  the  father,  then  aihoiild^  not.  the  blood 
of  the  Fairfield(3  by  any  possibility  in^herit,  {ok  then  rt  is 
niuch  as  if' the  state  had  be6n  madfito  tlie- survivor  and 
hjs  heics  : .  and  therefore  these  words  {aod  to  the  heirs  of 
him  which  surviveth),  which  many  have  thought  sup^r- 

Vid.«ect.  4.  flaous,  are  very  materiaL'  Note  well  this  kind  of  fee- 
simple,  for  it  is  worthy  the  observation  :  but  sufiScient 
hath  been  said  to.  open  the  meaning  of  Littleton,  and 
therefore  I  will  di^e  no  deeper  into  this  point,  bu^  leave 
*  it  to  the  further  consideration  of  the  learned  reader 
(VI).  ■      ■,■.'.  .'     ,.••  • 

f 

.  '  • •  '  ^■ 

JUTTLETON.         ^LSO^  in  the  case  of  feoffment  in  p:iortgage,  if  the 

OKemidUianjbT^^}.f^ff^  P^^^^  ^^  the  feoffee  a  horse,  or  i  cup  of  silvery 
meni  tftnonej/,  tiecept'  or  a  ring  of  gotd,  OT,  any  stich  dther  thing,  in  full  s'a— ' 
thing  if^fkUnt  lisfctctign  of  the  monepf  and  the  other  receiveth  it,  this^ 

is  good  enough,  and  ixs  Strong  as  if  he  hhd. received  the 

sum  of  Tnon^y,  though   the  horse  or-  the  other  things 

•      ipere  not  of  the  twentieth  part  of  the  value  of  the  sum 

qf'Tnoney,  because  that  the  other  hath  accepted  it  iH 

t  full  satiff action  (10\).  ' 

'/        (tOl)  Aci  added  in  X.  and  M.  and|Roh.; 

-— ^ —— -— — r    _i- w  _     ■   ^        ■-■-._  ir        ^ -^ 

1 

(U 1)  See  poBt,  Chap.  29.  Of  l!iae  b>  De«cent.-i-[£A  ] 
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-  HUoj  iD  aati^eti^  and  in  full  satkfaction  is  all  one.     •      SlS.a* 

*        ■    ■ .     '  ■ 

Hereupon  ture  many  (Uv^cailies  worthy  of  obsenration.  219  b* 

(Dyer  t> 

First,  there  is  a  diversity,   when  the'  condttion  isfdi  Btrfj»«ic«iiicr»; 
payment  of  money  ;  and.  'when  fot  the  delivery  of  a^^^    ii  H.  7.  ai.  2U 
horse*  a  robe,  a  ring,  or  the  like :  for  where  it  is  for  pay-  19  E.  4. 1  b.  47  K.  3» 

.  r        24-    2?  E.  4.  !W. 

men!  of  money,  there  if  the  feuffee  or  obligee  accept  an  37  ^,  g.  33,    ij^  9 
horse,  kfi  in  satisfaction,  this  iseood  :  but  if  the  condi-  *J^J^*  ^^^***ilf^' 

r  •  ^1  Kol.  Kep.  296.} 

tjon  ^rere  for  thd  delivery  pf  a  borsie,  or  jobe,  there,  al- 12  £(.4. 23. 

faeit  the  oblis^ee.  or.  feoff^  accept  money  or  any  other  thing 

for  the  horse,  &c.  it  rs  no  peribrniance  of  the  condition. 

The  like  law  is,  if  the  condition  be  to«cknowiedgci  a  recog-r 

nx2ance  of  twenty  pounds,  &c.   if  the  obligee  or  feoffee 

accept  twenty  pounds  in  satisfaction  of  tbe  conditiort,  it  « 

is  not  sufficient  in  law,  (*)  but,  notwithstanding  such  ac-  ^*)  Peyt«>e'9  oaaeruW 

cgp^joc^y  the  condition  is  broken      And  so  it  is  of  alJ*  ^"^       ^         '^ 

other  collateral  cohditiqns,  though  the  obligee  ol*  feoffee 

himself  accept  it(w.l}. 

.;•''.  (e7)* 

'^Secondly,  iji  case  when  the  condition  is  foi:  pay/nent  *^  •^*'^*  theeanditum 

.f  ^L_  /.         *   ,       ...  .  if  to  be  perfbrwud  io  a 

ot  money,  there  is  a  diversity  when  the  money  is  to  be  stranger. 

paid  to  the  party,  and  when  to  a  stransfer  :  for  when  it  IsiJ^'  tj^^  „ 

to  oepaid  to  a  stranger,  there,  if  the  stranger  accept  an  1.    (Antet206b.) 

horse  or  any  coUatei^al  thing  in  satis&ction  of  the  money, 

it  is  no  performance  of  the* condition,  becau^^e  the'  (sondi* 

tion  in  that  ease  is  strictly  to  be  performed.     Qui  if  the 

condition  be,  4hat  a  stranger  shall  pay  to  the  obligee  or 

feoffee  a  sum  of  money,  there  tiie  obligee  or  feoffee  may 

xeceiTe  a  horse>  &c.  in  satisfaction.     ' 

'  •  ■>  ..  ♦  •        , 

>  ■ .  ' 

Thiidlf,  where  the  condition  is  for  payment  of  twen-^<«^!ptenf«^a  Uu 

ly  i>oajaAsj  the  obligpr  or  feoffor  cannot  at  the  time  ^frfamumce.  ^' 

pointed  pay  a  lesser  sum  in  satisfictiori  of  the  whole,  be-  ^'  ^\  fi^^-  tl7. 
cause  it  18  apparent  that  a  lesseV  sum  of  money  cannot  be 


(W  n  Tbe  r«ason  awgnedi  [Rol.;  R^^  296.]  why  a  eoUat^na  Uiins 
Gumot  oe  tttiafied  with  money,  or  other  collateral  to3o§,  if,  becaiue  tbe 
caUatienJ  ika^  »  not  dae,  asd  ^  no  contract  o%n.  be  made  of  it  tiU  tbe  day 
of  payment;  aifid  tbe  reaaon,  why  money  may  be  satis^ed  by  other  coUa^ 
teni  Qaai;,  ii,  becaitfa  it  ia  of  a  certain  ralue.    5  Yin.  Abr.  255.— [£</.] 
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Steiu  a$i^  m  ttjfutN  a  ntiflfiiction  of  t  greater.  But  if^lhe  obKgee  or  fe6flee 
^Th.  6i.tit  Bmre  37.  <^^  «t  the  day  rcceirc  part,'^and  thereof  make  an  acquit- 
(Sid- 44.  Poit  373a.  Unee  tih<f eb  bis  sevl  in  foil  aatiBfeciion  of  the  whole,  it  is 
witkeniiiigmidiuid^^cienU  by  reasOii  the  deed  amounteth  to  an  acqaittanec 


aeetpHdk^^nHmday.  Qf  f^l^^  whole.     If  the  obligor  or  lessor  pay  a  lesser  sum 

either  before  Uie  day^  or  at  another  place  than  is  limited 
by  the  condition,  and  the  obligee  or  feofiee  receiveth  it, 
this  is  a  good  satisfaction; 

30  E. 8^  23.  (Hob.  Fourthly,  not  only  things  injpossession  may  be  given 
^^•^•^  iir  satisfactiiin,  (whereof  Littleton  putteth  his  case),  but 

also  if  the  obligee  4>r  feoflee  ac^i'pt'  a  statu fc  or  a  bond  in 
satisfaction  of  the  money,  it  is  a  good  satisfaction. 

11  %,%  tit  Barre  3.  If  the  oUiMr  or  feoffor  be  bbund  by  condition  to  pay 
004 )  (N^fno.  '  ^"  hundred  marks  at  a  certdn  day,  and  at  the  day  the 
6  Rep.  117.)  37  H.  6u  ^parties  do  account  togietheri  and  for  that  the  feoffee  or 
34  H.  a.  17.   12  H.  8.  o^'*fe6®  ^^^  Q^®  twenty  pound  to  the  obligor  or  feoffor, 

^  ^*  ^  that  Slim  is  allowed,  and  i}\e  residue  of  the  hundred  mark^i 

•oi  Q  a 

paid,  this  is  agood  satisfaction,  and  yet  the  twenty  pound 
was  a  chose  in  action,  and  no  payment  was  made  thereof, 
•  but  by  way  of  retainer  or  di^harge  (3^  1). 

(68);"     .  .        ■    '■     •  ..  •    ^ 

206  b.  *Note,  albeit  a  convenient  time  befiore  sun-set  be  the 

I^^U^Kh!^''^^^^^^^^^^^  ^^  *®  feoffor' to  tender,  yet  if  he  tender 
Vi<L  feet  326.  it  to  the  person  of  the  mortgagee  at  any  time  of  the  day 
(6  .Rep.  114.)      pf  payment,  and  he  refuseth  it,  the  condition  is  saved  for 

that  time. 

209  a.  ^^f/  the  executors  qf  the  /eqffior  iendet  the  money 

to  the  feoffety'fye.  if  the  feoffee  refuse  it^  the  heirs  of 
the  fei)ffoT  may  enter i  fycy  iV&te^  a  tender  by  the  exe- 
cutors 6r  administrators^   aad  a  refusal,  doth  giv^  the 


(X  1)  80  where  A.  g^ve  6.  a  bond  to  seciire  an  annuity,  and  before 
any  payment  became  due  A.  lent  B.  a  sum  of.  money;  on.whiqh  H  was 
agreed,  that  B.  shouVl  itetain  the  payments  of  the  annuity  af  they  became 
due,  tin  Diat  ram  was  dischkr^ ;  and  then  B.  became  a  banfferupt :  the- 
ag^peement  to  retain  wiu  held'  a  g^ood  plea  to  an  action  on  the  bond  by 
B.'s  aMi^eet  for  the  tM^ments  accrun^j^  after  the  bankruptcy,  ^eibi^ 
equivalent  to  a  plea  ffftohWai  4wn,    iStvrdy  ▼*.  Amaniy  3  T.  R.  599- 
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heir  «f  the.ieoffiNr  a  ttUe  of  eotry.'  And  heni  bytl^s^. 
i§  t  diFenity  it^plied,  wheo  a  tender,  and  refusal  ahliU. 
gt?e  a  third  ifeireon  title  of  .entry.    . 

If  a  man  b&  bound  to  A»  io  an  obligation  with  QOtkAx-tinkuioUptrf^rfi^ 
tioo  to  inSboQ*  R  (who  is  a  mem  stranger)  before  a  day,  ^"^^^J^!  n! 
the  obligor  doth  offer  to  ibfeoff  B.  and  he  refuseth^^36  H.  6. 8    t  E.  4. 
obligatioa  is  forfeit,  for  the  obligor  hath  taken  ppon  him.ggE.  4. 13.  ^%  ^ 
t0  infeoff  loin,  and  his  refusal  cannot  satisfy  the  conditian,  -Bure  964.  7  E.  3.  S9. 
because  no  leoffment  is  made  \  but  if  the  .feoffoaejit  ;bad  14  b.  '35  h.  a.  Dicr 
been  by  the  condition  to  be  made  to  the  obJUgee^  or  \q^'  lib.  6.  fi>L2a 
any  other  for  his  benefit  or  behoof^. a  tender  and  perusal  (5  Rap,  33:    ]  RoI.. 

shall  save  the  bond,,  because  he  himself  upon  the  matter .-^^-  ^^  Pojt.2U  a. 

'/  ,      *      -  Ante,  306  a.) 

is  the  cause  wherefore  jtne  coqidition  could  notb^  performed- 

ed,  and  therefore   shall. not  give  himself  CaMse  of  action^  '     ' 

But  if  A.  he  bound  to  B.,   with  condition  that  C.  shall 

infeoffO,,  in  this  case  if  C.  tender,  and  D^  refuse,  the 

obligation  is  saved,  for  the  obligor  hiaiself  undert^keth 

to  do  Ro  act,  but  that  a  stranger;  sliaU  Infeoff  a  stranger. 

And  it  is  holden  in  books  (e)  that  in  this  case  it  shall  be  (l).^  ^^  4. 14.  S  E.  4. 

iateDded*  that  the  feoffment  should  be  made  for  the  bebe- 

fit  of  the  obligee.     Some  to  reconcile  the  books  seem  to. 

make  a  difference  betiveen  an  express  refusal  of  the*  stran-  - 

gei^  ^t\^  a  readiness  of  the  obligor  at  the  day  and  pl^ce 

to  make  performance,  and  the  absence  of  the  stranger  : 

but  that  can  make  no  difference.     I  take  it  rather'  to  be. 

the  error  of  the  reporter,  and  the  reconds  Ihemaelves  are 

necessary  to  be  seen  \  ^ibr  the  lawherein  is,  as  it  hath  been 

before  declared. 

■         ■         » 

If  I.  infeoff  one  in  fee  upon  condition  to  ibfeoff  I.  S.  19  H.  6 .  34,    (9IUp, 
and  his  heirs,  tbe  feoffee  tenders  the  feoffment  to  L  ^.f^^l^J^^A^ 
and  he  *refu8eth  it,  the  feoffor, may  re^entiBr,  for,  by  the  (W)*  . 

express  intent  of  the  condition,,  the  feofiee  should  not 
hsTc  and  retain  ^ny  bci^efit  or  estate  in  the  land,  but  is, 
as  it  were,  an  instrument  to  conVey  over  the  land. 

But  in  that  case,  if  tbe  cpndilion  w.ere  to  make  a  gift,  a  £.  4.  Entne  con^e 
io  tail  to  I.  S.  and  be.refuseth  it,  and  a  tender  and  nfu-  ^' 
sal  h  made,  there,  the  feofifer  shall  njot  re-enter,  for  that  it 
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was  intended  that  the  feoffee  should  Wave  an  eat^e  ip  the 
land-  And  so  it  is  if  a  feoffment  be  made  upon  condi- 
trony  that  the  feoffee  shall  grant  a  rent-^charge  to  a  stran- 
ger, if  the  feoffee  tender  the  grant  anil  he  refu^ethi  the 
feoffor  shall  not  re-enter, '  because  the. feoffee  was  to  re- 
tain the  Ipnd  ;  which  points  are  worthy  of  .dti^  obser- 
vation« 


),  in  the  case  of  Littleton,  when  the  executors 
make  the  tender,  and  the  feoffee  refuseth,  albeit  the  heir 
be  a  third  persoil,  yet'  U  he,  1)0  stranger,'  but  he  and  the 
executors  alse  are  privies  in  law. 

all  a.  Tender,  is  a   word  common  both  to  the  English  and 

teadered!m2fww^     French,  in.  Latin   offerre ;  and   in -that  scilse,  and  with 

(2E.  4.  3.  Ac  4.)     that  Latin  word,  it  is  always  used  in   the  common  law. 

Vide  Sect.  514,  the  tendefr  of  the  half  mark.    And  be- 
fore, Sect.  333,  354.  33*7. 

207  a.         ^     ^[  Money y  mofietay  legalis  moneta  •dnglisty"  hvi£u\ 
Lib.  6.  Ibl.  114,  115.  money  of  England,   either  in   goll  or  silvcir,  is  of  two 

fol.  7^.*  (6Rep.  114!*^'*^^>  ^^^  ^^®  English  money  coined,  by  the  king's  *au- 

:  Wade's  ctie,  $  Init.  thority.,  or  foreign,  coin  by  proclamation   made  current 

*207  b!         within  the  I'ealm.     VoynCf   cunadicitiir  h  cudendo,  o{ 

coining  of  money. .    In  French  cpine  signifieth  a  corner, 

because  in  ancient  times  imoney  was  squ^i*e  with  coi*ners, 

.   as  it  18  h\  some  gauntries  at  this  day.     Some  say  that 

cotne  dicitur  ^  xorvof,  id  ^st  cof^munis,  quod  sit  mnnir- 

bus  rebtis  communis.  •  Moneta  dicii.ur  H  fnomendo* 

not  only  Because  he,  that  hath  It,  is  to  he  warned  provi- 

/.  dently  to  use  it,  but  also  t>6cause,  nota  iUa  de  authore  ef 

Arutotie  IL  5.  ea.  ^;^olQre  culmonet     Pecunia  dicitur  Speciij  beasts  4  anz^ 

(Cro,  Car.  89.  Trorei*  jies  enim  veterum  divitim  in  anitnalilms  consi^tebanf  ; 

Ibr  moMj^'Tat*  of^*"^^  itappeareth,  that  m  Honjer^s.time  there  was  no  mo- 

W*)  ney,  but  exchange  of  cattle,  &c.  (r  1). 


(T|.)  The  ooining  of*  money  is  in  all  ttates  Uie  act  of  tiie  sovere^n 
power,  that  its  valtie  may  be  known  on  inspection.  -And  wftb  re|^rd  ta 
coinage  in  general*  there  are  three  things  to  be  considered  therein ;  the 
mftteriaK  the  imprenion,  and  the  denomioMtm.   ^¥ith  respect  to  the  ma- 


*Jnimmn»f   eurt  ri  v^  fui^i  legt  JU^  fwnnatutt.  (*)  2  H. 5.  lOiL^ 
Vide  (*)  tbe  sUtiite  of  »  H.  d,  of , the  nttble,  half  hokle,  SR;^-    ^^^*  ^^" 
aod  larthiBg  of  goM,  whieh-is  the  fourth  park  of  a  noble^  O^T 

and  ih^  is  twenty  pence. 


tamla,  Lord  C4oi,  in,  another  work:  (t  Init^  677.),  \^y%  it  dowa,  OmI  the 
jaaimj  of  Ci^ind  miut  either  be  of  |;ol(l  or  silTer :  and  ooqe  other  wm  . 
e'»ei  iuBftdby  tii«  royal  authority  till  the  year  1  ST^^wheti  copper  farth  in*s 
•ipd  ImHihkh  mm  opined  by  ChaHea  theeeooodt  and  ord0red,by  pro- 
damatieo  to  be  carreni  in  all  payments,  under  the  value  of  sixpenoe,  and 
nof  otierWiKt  As  to  the  impre^idn,  the  etamping;  thereof  is  also  this 
pren^atiTe  of  the  erovm ;  tar  ttiou^h  divers  bishops  and  mooasterite  had 
JuiHCffly  the  privilege  of  coining  money,  yet  this  was  usually  done  by 
spednl  grant  firm  &n  kin«:,  or  by  prescription,  which  'supposes  one. 
1  HaL  p.  C.  191.  The  denomination,  or  the  value  for  which  the  coin  is 
topass  Mrrent,  is  likewise  in  the  breast  of  the  king  7  and  if  any  unusual 
pieees  are  oMned,  that  value  must  be  ascertained  by  proclamation.  In. 
orier  to  fix  the  value,  the  weight  and  the  fineness  of  the  m^fcal  are  to  b6 
taken  iotocamidenition  together.  When  a  ^ven  Weight  of  gold  or  silver 
is  of  a  given  fineness,  it  is  then  of  the  true  standarcl*  and  called  essterling 
or  sterfi0g  metal ;  a  name  for  which  there  are  various  ^easons  given,  but 
nooootf'tlMfli  entirely  satisfactory.  See  Spolm.  Gloss.  203i '  Dufrestie,  3b 
165.  The  moat  plausible  opinion  seems  to  be  that  adopted  by  these  two 
ctymolegisls,  that  the  name  w^s  derived  from  the  EiterUngt,  orEaster- 
liqgii  as  fhane  Snums  were  aneientiy  calladi  who  inhabitad  the  district 
of  GcfsMiy,  m^W  oceupi^  by  the  Hans  towns  and  their  -t^ppwdages : 
the  earliest  traders  in  m6dern  Europe.  Of  thif  sterling' metal  all  tho 
esdi  e(llM.ki^^doaL  MiBlbe  ^ifMte^  bystot  S&:  E.  S-ro.  13.  Thia  standavd 
has  baeo finaqnantly  Tsiried  in  formar times, bat  has  for  manyytera  past  * 
been  thns'settled  : — The  pound  troy  of  g^Sd*  consistftig  of  twenty-tw4» 
(ar44fh  P^)  fioa,  and  two  of  aUoy^  is  .divided  into  fortys-fbar 
aod^alinlfot  the  present  valae  of  21«.eaoh.  8ee  F9lkes  on 
And  aooording  to  the  late  act  (56  Geo.  3.  c  68.)^  regulating  the 
'silfw.«niflaga«  the  pound  troy  of  silver^  eonsistingkif  isleven  omsces . 
aad  tiro  peony weiKhts  jfinos  and  eighteen  ponnjrwe^hts^aUoy,  is  divided  • 
islo  sixty^«ijc  slpningi.  The  guinea  took  its  denominationirom  the  gold, 
whereof  tis»  fitst  was  .struck,  being  bi^gfot  from  that  part  pf  JAicm 
eallad  Owmea  t  4or  wfaieh  reason  it  likewise  bore  tbeimpMsston  of  aa  * 
elephant.  Tliis  coip  yr^a  fint  stmck  at  the  vakm  6f  twenty  shillings ; 
by  Use  seaicity  of  gold  it  was  afterwards  advanced  to  twenty^ene  shil* 
Ingjndsrqwneac  and  anno  3  G90.  1.  it  was  trained  at  tweiity*one  sbil* 
lia9«  at  vfaneh  rate  it  new  passes.    *    '  ;         . 

By  a^mciaaatian  dated  the  1  st  >  uly,:l8 1 7,  it  was  ordered,  that  thejiew 
^old  oasa  called  sovereigns  shaH  pass  oorrentat  the  value  of  twenty  shil-  ■ 
Uqgs ;  eash  joveraign  containing  5  penoyireigfats«  3  grains,  and  -^VsV^ 
.  parts  of  a  grain  of  standard  gold. 

Another  pvoelaBatiao  of.  the  same  data  directs,  thai  no  piaoes  of  gald 
oaiB^  mofa  dafieient  in  araight  than  the  rates  specified  in  tha  table  ^ow<*. 
Bif^fShaH  paasaofrent,  Ti«. 

Gohiaaa,  5  pttinywaig^ts,     8  grainsi 

Half  do.  t  '       do.  .'       16    do. 

Qiiaurisrdo,        1  •         da.-  .  e    do. 

And  diet  Iha  saf  en  shdlikig^gald  t>iaoas«  and  the  geld  pieces,  .called  sove< 
I  or  tv«nty-«hilUog.|iiaoef«  asora  deficient  in  wstighi  than  tha  ratasr 


fiavaa  Shitting  Pieces*  1  ^pemiyweigfat»  18  grains. 

SovctaigBS^  ortts.  Piaoes/       5  - .  •    do.  9}  do. 

shall  aetpassaa  cuftaoi  andlsfrfta  monay* 

Vol.  II.  L 


* 

■ 

2t7  b  «Aad  it  i»4o  be  obiQiT^  al80»  Ibal  tbe  fooAe  niajr  teD'* 

(^^)^  derany  nioo«j  that  iacmreot  within  the.  reahiiy  albeitit 

be  foreign  ooan,  so  as  it  be  eurreat  by  act  of  pariiane&ty 

or  by  the  king's  proelamation  (z  l)i  as  halh  been  aald 


^^>*  The  feofiee  may  tender  the  money  in  puraet  or.bag% 

witfiout  showing  or  telling  the  samoi  for  be  doth  that 
which  he  oughtt  vis.  to  bring  the  money  in  parses  or  Img^ 
which  is  the  usual  manner  to  carry  money  in,  and  theii 
it  is  the  part  of  the  paity  that  is  to  receive  it,  to  put  it  out 
and  tell  it  (a  S). 

(lot)  And  i£,  at  tbe  time  bf  the  aUoiy  it  eatabUabed  by  pmbma* 

feoffment,  %  pdrer  oc  Biore  wejgntj  tioo,  a  tender  6f  the  mm  kk  that 

'moikey  were  eurmt,  and  .Mfere  eoin  is*  good.     Day.   Rep.  18.-^ 

the  day  of  paTment  coin  of  a  base  [Mte  to  &ie  ll24  edition,] 


A  •obtequeot  prodamatioo^  dated  the  lOkh  October,  1817,  orders  thsx 
the  new  eoiiiafe  of  half  sur^w%nS|  or ten'shilliBf  ftaes,  'MSI  .passu 
cnrreBt  and  lawful  monej,  if  nA  w«ighiqs  Icm  than  f  pennjF«VlitBi 
13^  Sraios,  and  jy^th  parts  of  a  gtaiA 

Gold  eeia  is  dedared  by  the  abtfrri-meotioned  statals  to  be  the  ody 
ImtH  tender  without  eny  Uoritation  of  amoqnt ;  and  no  tender  of  silver 
oMn  is  kfid  beytmd  Ibr^  ebi]l]i^---r£rf.] 

(Z 1)  There  is  at  this  time  no  snofa  kgitimited  moner,  Pevtngal  ^eio 
beuif^only  6iirrent  bj  private  otasent,  so  that  any  one  who  pleeses  may 
reAise  te  take  it  in  pa^nebL— (£tf.) 

(A:2)  It  also  behores  the  mertgagee  to  inspect  tiie  gesdesss  of  th* 
money ;  far  if  there  is  any  bad  money  in  the  hap,  and  the  mwlgagee 
accepts  it,  thd  mortgagor  is  not  bound  to  change  it  5€o.:115.  Vin. /J)r« 
Tender(i/).  On  the  other  side,  the  mortgagor,  if  the  eonditioB  be  (ae  it 
Qsaally  m)  to  pay  lawAil  mopey  of  Qteat  Bi^taib,  nnut  prootare  the 
whole  snm  in  cash,  however  ino6nvenient  it  may  be;  lor  bonk  notes  if 
otgeeted  to  are  not  a  1^  tender.  Orijgbjfr.  Oota,  S  Bm.  k  P.  5tS. 
But  where  soeh  notes  have  been  olfered  m  pavment,  and  neel^feotidb  hen 
been  made  on  (Aaf  tfeeouni,  it  has  been  ooMpdered  t«  b0  a- good  tender. 
ITrteftf  V.  jRecd,  3  T.  R*  654.  Aod  it  seems  that  a  eokni  of  equity  woold 
comider  a  tender  of  mortgage  money  in  bank  notes,  diaiqg  a  inastristioQ 
as  tothe  issne  df  monsj  in  specie, a snifeient  tender.  See  BtiMfh  v> 
iS/.  JbAn,  2  Sdi.  le  LeC  534. 

With  regard  to  what  shall  be  a  good  tender^it  jsootnenrsmiyto  prove 
the  actual  productioo  of  the  money  in  mooses  numbered ;  it  wSl  be  saffi- 
cient  to  show  thattiie  pemn  maidi^-the  tender  was  in  %  present  oondi« 
tiontosabstantiafte  his  oflbr,  and  that  the  odier  party  dtspenasd  with  the 
prodoction  of  the  money :  hot  there  moit  be  either  to  aotnal  ofktr  of  the 
money  prodnoed,  or  the  prodttotion  of  it  most  be  dispensed  inth  \j  the 
exproM  declaration  or  eqitivillentael  of  the  creditor.*  THmmm  v.  jfamr, 
10Xast,101.  Etvid.|{Mrfv.  GeMrtiVft^al'A&SS.Asifadsliter 
teodnrs a  larger  sum  dian  is  daeand  sBks nhenge, this  wifl  be  agood  ten* 
der  if  the  crSlitordoes  not  olije^  to  it  on  thai  aoooimit,  boloBly  demends 
a  larger  sum.  Peakeu  N.  P.  C.  88.  £t  vid.  Wmie^  mss,  6  Co.  116  a. 
But  ithas  been  held,  that  it isnot  agood  tender  ofaftacdonalsom^  lor 


f 

i 


CH.  zzni.         OY  ifSTAipiss  cpoir  cokbitiov.  83 

«£MD  be  it  remembertd  ikai  in  $f4eh  tase^  tffhere     UTTLCTOM« 
,uch  tender  ^  the  money  is  made,  fc.  (bm  it  li  im-K^^SJS^ 
piMtt'tlie  due  time  and  p]»cew6eox}dmgtoihe'eaDA\^thsf€i^uiiwiA9u$ 
tioo)  and  the  feoffee  r^uee  to  receive  Uj  by  which  *«**f^^  gQ^  ^-f 
fiojfdr  or  hie  heirs  enter j  4^.-  (712.  into  the  lands  or  te-   [Cokb'  207  «.l 
Dements)  then  the /to ffee  hath  no  remedy  by  the  Qom- 
men  taw  to  have  thie  money,  because  it  skatt  be  ac- 
eomnted  his  cumfoOy  that  he  reused  the  money^  when 
a  lawful  tender  of  it  was  made  unto  him  (b  2). 

And  the  reason  is,  beeause  the  money  is  collateral  tPg  w  J^'^j^  *-iv. 
the  land,  and  the  fisoffee  bath  no  remedy  tberefiire.  st  An.  as. 

If  ap:  obligation  of  an  hundi«d  poand  be  made  with  Secii#^«!b6eafeff 
fonditioB  for  the  payment  of  fifty  pound  at  a  day,  and  at^^'  ^^  ^^  ^^ 
the  day  tlie  oUigor  tender  the  money,  and  the  obligee  Sid.  is.  314^  aasO 
refiwsch  the  aame,  yet,  in  actioii  of  debt  upon  the  obli-  ^."'^'^3. 5.^  ^'  ^' 
galien,  if  the  defendant  pbad  the  tender  and  refusal,  he  ^^  ^-  f^-  %« 


alao  plead  (hat  he  is  yet  ready  to  pay  the  money,  («  RoHibr.  aoi 
and  tender  the  same  in  court     But  if  the  plaintiff  will  ^^7^  t4  b.  95 1. 
natlbeaffeceiveit,  but  take  issue  upon  the  tender^  and^^ 
the  same  be  found  again^  him,  be  hath  lost  the  money 
for 


It  a  n&an  be  bound  in  200  quarters  of  wheat  for  deli- 
reryot  a  iOO  quarters,  if  the  <ri)ligor  tender  ft  the  day  a 


III. 


to  oIEr'  ^  creditor  a  iank'4toie  to  a  laffer  amount^  and.  to 
to  take  <mt  of  that  the  sum  to  \)e  paki.  Setiefjbee  v.  Vavit^ 
S  Gaap.  TO.  Bobmi&n  v.  Cedk,  6  Tftoot.  336.  Aa  offer  to  pay  a  torn  of 
mmtif  with  a  cqodition  that  it  ahaU  be  aaeepted  m  the  whole  bali^^oe 
dtti,  steo  a  l«%er  ^ttin  u  cUimed*  does  not  tonoant  to  a  legal  tender  of 
the  siB  gflbred  to  be  paid.  Evam  ▼..  Judkint^  4  Camp.  L56.  Bat  a 
tender  of  money  tp  an  agent,  aathorized  to  receive  payment,  is  a  good 
teadM'lo  the  joreditor  himself.  Cf^odlani  ▼.  BtewitU  I  Camp.  477.  £t 
▼id.  J>ef4«  ▼.  Porwni,  6  Taont  307.  1  Marsh.  55^(£dL) 

(B  9)  U  appears  here  that  a  eondiiion  may  be  ezcased  by  the  default 
9t  thepencNi  to  whom  it  is  to  be  performed,  rit,  by  tender  and  refosal. 
It  ii  dso  eounmed,  1st  By  his  ^bsenoe,  in  thoie  oases  where  his  presence  ' 

is  aeessmry  fiw  the  perfiirmanoe  of  the  condition ;  2dly.  by  his  qpstrnot-  . 
inf  erprafDeotinigthe  perfimaanee ;  3d.  by  his  neglecting  to  do  the  firrt 
aeCiifitis  incambeot  onlumM>peHbrm  it  (^olrs^y.  Ht2{,Hat  46. 
JMr^  A  jtltms  V.  Shan,  1  H.  Bl.f7a  Heard r,  Wmiham,  tEM^ 
SIS.  f  Gnu E%. 4ft.  1  RoL  Abr. 457. 458.};  uid4th.  1^  his  not  givinr 
oetiee  iD  tees  caiee  wiieitS  notftoe  is  oeoSMjry*     See  3  Com.  Big.  117.  . 

CasSilioo  (L  8),  8m  1  Rol.  Abr.  4SS,  4S7, 4Sa«-.(£d.)  ^ 


0 
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8£.itit.A».d89. 


lOOiqiiarttrs,  &e.  he  «lnill  not  f^ead  nncore  priBt,  be- 
cause albeit  it  be  pareel  of  the  conrlitiooy  yet  thejr  be  bo^ 
naparituta^  luoKlit  is  a  charge  for  the  obligor  to  keep 
them.  A^  the  reason  wherefore  in  the  cmc  of  the  ob- 
ligation the  som  meptioned  in  the  condition  is  not  loot 
fajr  the  tender  and  refusal,  is*  not  only  for  that  it  is  a  duty 
tod  parcel  of  the  obligation,  and  therefore  is  not  lost  fay 
thetander  and  refusal,  but  also  for  that  the  obligee  hath 
remedy  by  law  for  the  same.  And  in  this  case,  liberata 
pecunia  non  liberat  offerenfem. 


(2  Saand.  481^7  H.4     But  iff  a  man  make  a  siitgte  bond,  or  knowledges  sta- 

SI.  E.  4.^.  iSes!^^^^**  ^^^8^^^"^^'  ^"^  afterwards  made  a  defeasance 
5.  33^  H.6£b.  for  the  payment  of  a  Jesser  sum  at  a  day,  if  the  obligor 
9$  £.4. 1 K  9.  H.4.  Of  conusor  tend^^the  lesser  sum  at  ttie  day,  and  the  obU- 
i6._36  ti.  ^-^'^  ^ee  or  cohusee  vefuseth  it,  he  shilU  never  have  any  reme- 
IS.  18  £.3. 53  *  dy  by- law  to  recover  it,  because  it  is  no  parcel  of  the 
\i'^^k\  i^^'^WiW^M^*"'^^  ^^  ^  *obligBti;on,  statute,  or  Kocogbi- 
SSI(..6..aa.*tit.         sance,  being  contained  in  tt>e   defeasance  made  a|.  the 

49**£^3*^^H  6  t*w^c<^''  ■'^  ^^^  obligation,   statute,  or  reeogntzanoe. 

19.  And  in  this  case  in  pleading  of  the  tender  and  refusal  the 

(73)  party  shall  not 'be  driven  to  plea'd^  that  he  te  yet  re^dy  to 

pay  the  same  or  to  tender  it  in  court  :  neither  hath  the 

obligee  or  conusee  any  remedy  by  law  to  recover  the  sum 

.  (/)  Henrj  Peytoe'i    contained  m  the  defeasance.     f/J  And  so  it  is  if  a  man 

'  ^i'a^'js^'^'^I  H.  4.  ""^^  an  obligation  of  100  pound  with  condition  for  the 

33.  1  H.6. 8.  1  £.  4..d  ell  very  of  corn,  or  timber,  &c.  of  for  the  performance 

FoKMM'fl  cate,  fold's!  ^^  ^^  arbitrement  or  the  doing  of  any  "iict,  &c.     This  is 
(Moor©  36. 37.    Po8t,coUateral  to  the  obligatiort,  thnt  is  to  say,  is  not  parcel  of 

it,  and  therefore  a  tender  and  refusal.is  -a  perpetual  bar 

'  '  ' 

But  if  a  man  be  bound  to^akeafepflment  in  fee.to  the 
obligee^  and  he  msike  a  lease  and  a  release  to  him  and  his 
heii2B,  albeit  this  be  a  collateral  condition,  yet  it  is  well  per- 


(C  2.)  Aoc  2  Rol.  Abr.  5«3.  ^Cro.  Eliz.  755.    l.ShowM29.— [U.] 

(1)  In  the  10th,  1  lih,  and  13th  editicHi&,  there  it,  in  the  majt|g^ii,  a  rt- 
fi^rence  to  3  Cro.  765 ;  bat  there  ii  no  «iiiofa  pege  in  Uiet  yolame  of  Croke  • 
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ionne(t,  beouisethi^aihounts  in  law  to  a  fedfifment  (i>^). 

MNDnottj  that  in  all  cct^s  of  eonditiori  fitr  pay-     LITTLETON. 
mcnt  of  a  certain  stitn  in  gross  touching  iHnda  or  /«-  [Sect  338.209 a.] 
ntmenfSy  if  latofat  tenden  be  once  refused^  he  which 
ought  to  tender  the  money  is  of  this  quit^  andfuUy 

discharged  for  ever  afterwards. 

'    \  ■   ■    .' 

This  is  to  be  underelbod,  thithe  that  ou«:lit  to  tender  209a. 

the  mooey  is  of  this  discharged  for  evet  to  make  any  otW  ^^  *^**^  '^  mortgage 
tender  ;  but  if.it  were  a  diity  before,  ihuugh  the  feoffor  rf"/.  '^^ 

enter  by  force  of  the  condition,  yet  the  debt  or  duty  re-  ^'^'^'^^'  ieqnen. 


Molt  pnhahfy  it  is  mitprintad'ibr  1  Cro.-  765.  Cotton  v.  Cliitan,  whdrt 
it  WW  bdd,  **•  that  where  en  eblig&tion  is  intde,.and  afterwa^d»  •  defeas* 
anee  is  mide  thereof  if  he  pays  a  lesser  sum,  there  if  he  pieads  the  de- 
feaflftneeatid  the  tender  of  the  lesser 'sum  he  need  not  bblj,  fyut  lemp» 
pru;  for  bj  the  tender  he  was  discharged  of  a,lli  bat  othertrise.  it  is 
of  an  obii^tioo,  with  a  condition  to  pay  a  leaser  sum.    Builer,   Note 

(D  «.)  Acft.  Plowd.  7  a.  3re.  Abr.  Condition,  pi.  168.  Et  Vid..PItiwd. 
1S6  a.  I  Pinch,  48.  2  Finch,  6tt.  But  thoagrh  a  lease  and  release  is  a 
good  pecfibnaanee  of  a  condition  to  nmke'a  feoffment,  yet  in  many  in- 
sUnees  ilie  latter  mode  of  -  cbnTeyance  jis  preier^ble*  to,  thfi  former .  To 
make  a  kdimenX.  good  and  Tldid,  nothing  is  wanting  but  potttisi/m ;  and 
where  thfe  feo^ibr  has  posaession,  though  it  be  ever  Vo  bar^  and^aked, 
yet  a  freehold  or  SBe-sunple  paase?  by  it,' by  reason  of  the  Uyery,  1  Bnrr! 
at;  bat  it  is  otherwise  of  a  lease  arid  rel«isey  for  this  eon veyance  passes 
ealy  saeb.  estate  and  interest  as  the  releasor  himself  had.  The  seyef^l 
kwli  of  asintrances  and  the  difference  in  their  nature  and  operation  will 
be  explnaed  in  Chapter  33,  Of  Title  b^  Alipnatioo,  and  the  subse<iti«iit 
dttptan. — [Ed,]  '.     '  , 

l(t)  So  authority  is  cited  for  this  position.  In  Plowd.  }S6,  it  is  laid 
dowa,  that  a  lease  ^nd  release  mny  be.  pleiidad  as  a  feoffment^  and  in  1 
Fud^  48,  and  t  Finch,  88,  it  is  skid,  that  a  lea»eand  release  amounts  to 
m  fiseffonnt  Bat  this  must  he  understood  with'  some  quahfiefeitforis,  as 
the  operatLen  of  a*  feoffment  is  in  some  inslanom,  hntoh  more  forcible,  and 
of  coarse  nay  be  much  moRe1>eD6iicial  to  the  persbn  entitled  to  the  bene- 
fit of  the  eendkien,  than  the.  operation  of  a  lease  and  release.  The  na- 
tare  ef  a  feoflineot  will  be  eonpidered  inbaeof  the  notes  to  the  chapter 
«f  BsImmi  ;  with  respect  to  the  differedee  adrerted  to  above,  between 
4ie  opentittoi  «€  a  lease  And  velease^  andHie  operatioiKof  a  feoffment ;  it 
is  imai^teria]  whether  by  the  lease,  is  understood  a  bafg;ain  and  saleVor 
yeim  ander  th^statote,  or  a  lease  at  common  law,  with  an  actual  entry 
by  the  kwee.  In  either  citoe,  though  ihe  leinoi'  ^  the^  possession,  yet 
wnleBi  he  Was  seised  of  the  freehold',  when,  he  eitecuted  the'l,eaBe„  his 
rrieass  would  not  Test  an  estate  of  freehold  ia  the  releasee.  But  his  fe- 
oflbie^  if  h^  had  t»t  a  mere  possessien,  would  ijeet  the  freehold  in  the 
loolfbe.  In  t|ir  same  manner,  if  tenant  for  hfe  enfeoff  in  fee,  it  divests 
Ike  whole  hsherilanoe,  and  is  a  forfeiture  of  hib  estate.  But'  nothing  o 
"^  b  produeedby  a  releaie  grounded  upon  a  previous  lea»e,  eitherat 
ioa  kw,  or  by  tho  lUtnte.    BuOar,    Note,  10t.J 
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*M9  b.  toaiRefh.  As  if  A*  borrowetli  a '^btndred  pound  of  B., 
(•  E«|^  T9  O  and  after  mor^ageth  land  to  B.  upon  condition  for  pay- 
ment thereof;  if  A.  tender  the  money  to  B.  and  he.refu9eth 
ity  A.  may  ent^r  into  the  land,  and  the  land  is  freed  for  ever 
of  the  eondttiori,  but  yet  the'debt  remainethr  and  may  be  re- 
covered by  Action  of  debt.  But  if  A.,  without  any  loan, 
debti  or  duty  ^preceding,  infeoff  B.,  of  land  upon  condi. 
tion  for  the  payment  of  a  hundred  pounds  to  B.  in  na- 
ture of  a  gratuity  or  giA  ;  in  that  casei  if  he  tender  the 
hundred  pound  to  him  according  to  the  condition,  and  he 
refifseth  it,  B.  hath  no  remedy  tiierefore  ;  and  so  is  vour 
author  in  this  and  his  other  ca^es  of  like  nature  to  be^  un- 
derstood (e  ^).        .  ' 

■  ■  -^M^— i>         I  I  ■■■■■■■■■■  I  I  I  ■  ■  .,        ■     I  11  ■  • 

*       * 

(E  3)  Where  a  tender  of  payment  was  made  by  a  mort^asror  to  the 
agent  of  the  mortgage,  and  the  ag;ent  refuted  to  aoeept,  Allying  he  had 
no  aothmitjr ;  and  neither -principal  nor  interest  was  demand^  for  iwen- 
ty-ibvl'  years  thereafter;  yet  payment  of  principal  and  interest  for  the 
whole  tim^  was  decreed,  and  the  decree,  on  appeal  to  the  lords^  was.  af- 
firmed.   Meatk  v.  Earl  of  Bofufen^  S  Dow.  ^8. 

Before  w«  quit  the  lul^eot  of  mortgages,  some  observations  seem  ne- 
cessary with  regard  to  the  natare«of  for^osare :— After  the  day  of  pay- 
neat  IS  past,  but  not  before,  the  mortgagee  may%call  on.  the  mortngor 
in  a  coort  of  equity  to  redeem  his  estate,  or,  ih  de&ult  therepf,  to  be  for 
ever  Ibreclosed,  that  is,  ^rred  from  any  further  right  of  radsmptioii. 
JStnhamr.  Aeweomb^  I  Vem..232.   2  Vent  364.  'And  the  moHgi^ 
mpy  file  a  bill  of  feredosure  without  takii^  jMSsession,  Lifird  Ftnrh^  r. 
ilt44^,6  Yes.  106;  and,  if  out  of  possopoion,  he^may  brings  an  ^eot- 
h^t  (ezoept  under  particular  circumstances,)  at  the  same  time  that  he 
has  a  bill  of  foreclosure  depending,  Bito^  t.  Boolk^  t  AtlL  34S.    Ante, 
vol.  i  p.  465*  n.  (Q);  or,  if  the  pergonal  estate  b^  deficient,  and  thi  heir 
and  personal  represeatatiTe  .of  the  mortgagor  be  the  same  person,  he 
a^py,  in  the  first  instance,  pray  a  sale  of  the  mortgaged  premises.    Da* 
nid  V.  iBkipmtK,  2  Bro.  C.  C.  t&5.    A  decree  of  foreclosure  bioda  an 
intail  of  the  equity  of  redemption,  EMeankk  r  Swrfn^  1  Ch.  Ca.  217.; 
and  it  may  be  made  against  a  fome  c6vert,  3  P.  Wms.  352 ;  and  agminst 
an  infimt   3  P.  Wms.  401.    But  where  a  bill.of  foreplcsure  is  lirooght 
against  an  infimt,  it  is  usUal  to  decree  a  foredosore,  with  ii  day  to  show 
cause  when  he  becotnes  adult,  3  P.  Wms.  401.    Bon^i  and  IHtk,  1  Vcm. 
295.    Chodier  v.  wJl^A/on,  18  Ves.  83;  though  the  court,  in  case  the 
mortgagees  consent  to  a  sale,  will  direct  an  mqidry,  whether  it  l^rili  be 
for  the  infant>  benefit,  Mimdrey  v>  Mopdr^  1  Ves.  ib  B.  83.    When  a 
day  b  given  to  show  eavise,  the  infant  when  of  age  is  not 'allowed  to 
ravel  into  the  account,  nor  is  iic  entitled  to  redeem  the  mortgage,  by  pay- 
ing what  is  reported  due ;  but  is  onty  entitled  to  show  an  errar  in  the 
decree.    MttUaeh  ▼.  Qattmy  3  P.  Wms.  352.  -  A  decree  of  dinaissal  of 
a  bill  filed  by  a  mortgagor  for  redemptioii,  t&r  non-payment  of  the  mort- 
gage m4^y  at  the  t^me  (Stewari  v.  Warrml^  1  Bro.  C.  C.  581.),  operates 
as  a  foredorarei  Oarth  v*  fVai^  2  Atk.  174.    iSiikop  of  WincheUer  v. 
Pojfntt  11.  Ves.  t99;  but  the  dismission  of.a  bill  for  redemption,  for  want 
of  prosecution,  does  not  prevent  the  filing  cf  another  bin.    Hansard  v. 
Hwrdjf^  18  Vc4.  460.    The  time  for  payment  limited  in  the  deoree  of 
foreclosure,  n^ny  be  enlaieed  by  the  court  .in  consequence  of  particular 
cirsamstsnces,  though  mm  decree  be  signed  and  inrolled.    jifimu  2  Ab. 
Eq.  606.   Et  vid.  Edwards  ▼.  CunHfi^  1  Mad.  Rep.  287.    And  iC  aft^'r 
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*LitlIelOD,haTiiig  spoken  of  dtfinilts  of  ferbnomot/xt         MO  b. 
express  breaches  qf  cooditioo  (f  «),  spetketb  now  in  what  fJ^lJ^J^^  jjglj 
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and  a  «la,  thA'  laortgayw  brinn  an  actioo  for  the  balnat, 
ll^  io  mwr>  1  opana  Che  foreeloture.  Damwood  r*  BlyOvwajfy  Ab.  Eq, 
St7.    D«t  'wbcre  tli6  mortgafee  had  taken-ponenion  a  oonaidttrable  dme. 


th»  btlaan  was  incoDiideiable,  a  perpettml  iojunotion  was  daovaed* 
Ferry  t.  Borbr,  8  Ves.  5f7.    13  Vee.  198.    £t  rid.  WiefuUi€  r.  3horU 
*  3  Bm.  r.  C.  £68.    Lmni'V:  Crupe,  5  Bro.  F.  C.  SDO.  Jonef  r.  Kenriek^ 
SBra.P.  &844. 

II  Manias  td  noftiee  tha  statate  of  7  Gad.  t.  e*  20.  whieli  redteti  tiiat 
in  sjaefaaanto  ^  BMrtgagaes  for  the  reoorary  of  the  mortage  laiMli«  aod 
la  aetioBs  oo  bonds  given  by  the  mortgagiAi  t^  pay  the  moMy,  iooiiHs 
oflaW  have  not  power  to  compel  mortgagees  to  aooqjt  the  priacofwl  and 
iataastdne  to^then  ^nd  costs,  orto  stay  mortgagees  from  preceediiigt6 
jadgBMot  ID  soeh  actions ;  but  mortga|;t>m  mvst  have  reooorse  to  4  comt 
ef  eqn^,  m  which  case  courts  of  equity  do  not  relieve  tiU  the  hearing 
ef  Ac  cansa.  Fa'  remedy  whereof  it  is  therein  enacted,  **  that,  in  ac- 
tiansoD  bonds  for  payment  of  mortgage  money,  or  in  igeetmentp  in  atoy 
of  fba  QQorts  at  Westminster,  at  senions  in  Wides,  or  in  th^  ooonties  pa* 
laiine  efChmlsr,  Latieaster,  or  purham,  ibr  the  recovery  of  mortgaged 
lands,  vImd  these  is  no  suit  depending  in  eqoity  for  foreclosin|  thereof, 
if  the  psnon  haviiv  right  to  rKleem,  and  who  diall  become  defendant  In 
ai^  em^  edaoB,  Mall  at  anytime  pending  such  action  pqr  such  mcrt- 
nfaa,  er,  in  case  of  his  refusal,  bringinto  court  all  principid  and  inteMt 
9^fli  the  Bottgage  and  all  oo^ts,  the  monies  paid  to  sdch  mortgagee,  or . 
ftasmht  iBlo  ooort,  shall  be  in  fnll  disoharipe  of  the  mortgage ;  and  the 
cant  may  cooipel  sucb  mortgagee  to  re-coorey  the  mortgage  land%  and. 
di^Bvsr  up  an  deeds  relating  to  the  title  thereof  'And  that,  in  all  luits 
m  Bnailf  for  foreekeure,  courts  of  equity,  upon  appUeation  made  by  the 
Arfmdaaii  having«a  qght  io  redeem,  and  upon  admitting  j;)laintiJPs  right* 
■Bay,  at  say  time  before  the  cause  be  brought  to  a  heiunng,  make  luc^ 
dafWs  tfasMin,  as  they  could  have  made  in  caie  lucfa  cause  had  been 
lij^wlmiy  bro<4;ht  to  heanng."  But  to  avail  himself  of  the  benefit  ef 
tins  met,  the  aaiartgagor  must  m\y  before  the  mortgagee  is  entitled  to 
Isks  aataaoaantiop...  Amis  v.  Lfa^itf^  3  Yes.  k  B.  16.  On  the  ooutrue- 
tisa  cf  this  stalotet  see  OaodMeie,  d.  T<^fium  w.'Pspe,  7  T.  R.  t85. 
Bmm  ▼.  Bemtm^A  Vea.  10^/  BatUird  v.  Cterfte,  7  Vcb.  589.  fFakereU 
V.  iM^Al,  9  Ves.  36.  fiiiiMirtv.Jf^Carlfiey,  13  Ves.  seOL  Po€,d.TM 
v.Jfae,4Tumt887. 

Thai  m  coutt  pf  equity  will,  pnder  partieQlar  circumvtanee^  fa^train 
thaSMateafee  iromproeeedii^  at  law,  ar  where  a  mortgagee  lotod  the 
tifladseii  with  his  attorney,  who  claimed  a  hen  upon  raMn  for  ouaineM 
dona,  saaddkade  V.  SaU^  I  8ch.  ft  LeH  176.  For  though  a  mortgagee 
has  a  right  to  proceed  on  his  mort^ag^  and  bond  at  the  same  time,  yet 
'"^  ■^ifSP'  ihaU  not  'ba-  obliged  to  pay  upon  hia-beod,  unlem  he  is 
flat  his  ti6e  dseds^shall  be  deliveied  up.  -  So  the  ezecutar  of  a 
4iall  be  raitniined  from  enforcing,  payment,  and  the  money 
to  be  paid  into  ^oortt  where  there  is  no^  heir  of  the  mortgagee 
I  convey.    -Ibid. 

WTtk  T^gani  to  estates  held  by  statate-meitbant,  statute  staple,  and 
akPt.saethe  aotes^to  foL  289.b.  post,  Bpok  IQ.cfaap.  %  Of  Ezecutioo. 

(F  9.)  A.  benueaihad  an  annuity  to  B.  ifith  conditloutp  'foil  into  tlie . 

— ^^"^  apoa  bif  signfaig  any  instrument  agreeiiig  to  sell,  assign,  chfu^, 

I  ef  it,  or  empoweRDg  any  perBCMr  to  receive  it,  ko,  in  the  most 

ave  tannas ;  B.  took  the  bendkof  an  insolvent  act  :*  this  was 

hsid  to  be  a  bsaach  ol  the  eencition,  for  the  act  was  vtnlaBtary  in  B. 

Skffir,  B«ie,  13  Vea.  404.^JU.) 
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cases  the  finfte  in  jailgment  of  law  doth  disabk  himself 
to  perform  the  condition :  and  of  disabilities,  60ioe  be 
I)j  act  of  the  party^  and  some  by  act  in  law. 

LITTLETON.         ALSO^  if  a  feoffment  be  made  upon  candUitm  to 

OiZi^^l^l^V^^^^  ^  (^03)  to  make  a  gift  in  (104)  tail 

duabiUtyf  perform;  to  itnotherj  ^.  (here  IS  implied  ao  estate  for  life  or  f<^r 

[CoM,2«0b.]   yg^^3^  4^  J  ^^^  feoffee,  before  the  performence  qf 

the  condition  f  infeoff  a  stranger  ^  or  make  a  lease  for 

*231  a.  '*-^  ^^^^  *may  the  feoffor  and  his  heirs  enter^  fyc  be- 
cause he  hath  disabled  (  o2J  himself  to  perform  the 
condition,  inasmuch  as.  fie  hath  made  an  estate' to  oh-- 

oihevy  Sfc.  .  ^ 

4  '  ^  " 

»  1 

(76)*  *This  TS  a  di^tabih'ty  by  the  act  of  the  party,  fot  hipreio 

,•«  .r^^iv^^  -  ^^  feoffee  hath  disabled  himself  to  make  the  feoffitieB(t 

13  H- 7.  S3  D.'32  £•  3.  ,        •       '  ^, 

Barro  364.  21  Ass,  or  other  estate  according  t6  the  condition.  And  to  speak 
S  !U*  59*^1  Rol  ^^^^^^  *'^  ^h«  feoffee  is  disabled  when  he  eannot  eon- 
Abr.  44r.  vey  the  land  over  a<icording;  to  the  condition  in  the  same 

pli|;ht»  quality,  and  freedom  as  the  land  ^as'  eonveyied 
to  hlm^  for  so  the  law  requirelh  the  same,  as  shal!  mani- 
festly appear  heieafter.  And  here,  where  our"  anther 
spe^ketb  of  a  feoffment,  he  includeth  an  estate, tail  as 
well  as.  the  fee  simple. 

LITTLETON,       '  IN  the  sam^  manner  it  «',  if  the  feoffee,  before  the 
[8ect356. 221  a.]  condition  performed,  letteth  thesafne  land  to  a  stran^ 

or  io  perform  tn  the  rf  ^  a        ,%  .©-vi. 

tamepHJghi;  ger  for  term  of  years^  c^^c,  (here  the  ^c.  implieth  a 

[Coke,  221  a.]   lease  to  take  effect  infuturo  as  well  as  in  prassenfi,  also 

(6  Rsp.  ^!)       A  ^^^^  ^^^  one  year  or  half  a  year^  &£. ) ;  in  this  case  the 

feoffor  and  his  heir  may  enter,  4*c.  because  the  feoffee 

hath  disabled  him  to  make  an  estate  of  the  tenements 

according  to  that  which  wcjls  in  the  tenements^  when 

the  state  thereof  Wts  made  unto  hir^.     For  if  he  will 

I  «...        ,  • .  ■        •      • 

(105)  de  not  in  L.  and  M.  nor      •  fW*)  '«  added  in  L.  and M.  and 
Rah.  Rob.  .       . 


(G  9)  See  on  this  6ttl)jeci,  Shepb.  Touch;  ohap.  6.  p./ MS.    3Com. 
Dig.  123.  (M.  2,3,4,  5.)     1  Bac.  Abr.  6r>a    5  Vin.  Abr.  S-^l.-^Erf.]    - 


r 
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maisean  eataie  (105)  of  the  tenements  according  ioJhe 
conditionj  ^c.  then  may  the  lessee /or  years  enter  and 
oust  him.  to  whom  the  estate  is  made,  fyc.  and  occupy 
this  during  his  term  (10b). 

•  • 

The  reason  of  thi^  is  evidently  set  down  before.    And  221  a. 

agjnn,  of  disabilities  ssaxwd  be  by  <act  in  prsesentin  whereof 
LiiltieCiNi  hath  put  two  examples, ,  and  some  in  futyxo, 
whereof  now  he  will  speak  in  the  next  section. 

AND  many  have  said^  that  if  such  feoffment  be  rc^l*  35-  221  1 
made  to  a  single  man  upon  the  same  condition^  ani 
h^ort  he  hath  performed  ^the  same  condition  he  J^  221  h.  . 
laketh  wife  (107),  then  the  feoffor  axhd  his  Aei>«  main- 
tenaot  may  enter ^  because  if  he  hath  made  an  estate^ 
according  to  the  condition^  and  after  dieth^  then 
(106)  the  wife  shall  be  endowed^  and  may  recover 
her  dower  by  a  urrit  of  dower  ^  fyc,  and  so  by  the  taking 
of  a  wife  J  the  tenements  be  put  in  another  plight  tha7i 
they  were  at  the  time jof  the  feoffment  upohcoudiiion, 
for  thai  then  no  such  (10*J)  wife  uxis  dowabhj  nor 
should  be  endowed  by  the  law,  fyc. 

k       •  .  * 

•First,  here  is  an  example  if  a  disability  both  by  act  in  221  a. 

kw^nd  in  futuro^  for  by  marriage  the  wife  is  entitled  by  \^n 

law  to  dower,  aft^r  the  death  of  her  husband. 

•  •    •  ^    . 

Secofldly,  it  {g)  appeareth,  that  albeit  the  wife  by  the 
maniace  is  but  entitled  to  have  *dovver,  and  the  estate  (g)  13 IL  7. 23  b. 

^T*  .  34  £.  3  Dower  127. 

which  she  is  to  have  in  futuro^  viz.  after  the  decease  of  m.  27  e.  3*  tit  Dow. 
her  hosband,  yet  it  is  a  present  cause  of  ^ntry.   As  a  lease  J^-    z^J^^'.?}-  jr 

-  ,        .  1        ^  •  •  '    ^   J-     ,  .|.^"  tl  H.  <    7.6.  lib.  2. 

for  years  to  begin  kt  a  day  to  come  re  a  present  disability  (oi.  so  b.  (5  Rep.  20  b. 
and  cause  of  re-entry,  for  that  the  land  is  not  in  that  free- fM^ ''""??,  o"*'^ 

•^ '  ,  ton  8  caFe,  lib.  Z,   » 

domand  idieht  as  it  was  conveyed  to  the  feoffee,  and  af- fol.  59, 60. 

^  *  *221b. 

(lOS)  iM,  lei  ienemmit  mi  in  L.  (108)  to-fa  in  L.  lind  M.  and 

and  M.  nor  Bob.  Hoh. 

(IQtf)  kctdded  in  L.   and  M.  (109) />»n^  not  in  L.Vnd  >T.  nor 

and  Roh.  Hph, 

(107)ibn^^/«f-yi^jin  L.  and  M'. 
aud  Rob. 

Voi^.   11.  ^ 
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ter  the«tiite  rtiade  over  according  to  the '  condition^  the 
Iftnd  shall  be  charged  iherewith. 

iKmfh  the  diaabCUtf  .      «  Then  the  feoffor  and  his  heirs  niaintehant  may  en* 
bet^nvards  rmaved. ^^,,     j^^^^  .^  appeareth,  that  seeing  that  for  this  title  or 

possibility  the  feoffor  may  preserttly  entcr^  that  albeit  the 
W4fe  bsipp^'^  tP  ^^^  before  the  husbaod,  sq  as  this  title  dr 
postsibility  took  no  efftct,  yet  the  feoffor  may  re-enter  ; 
for  the  feoffee  being  disabled  at  any  time,  though  the  same 
continue  not,  yet  the  feoffor  may  re-enter,  for  in  that  case 
he  thM  is  once  disabled  is  ever  disabled. 

Seem  MtoadiiohilUy     And  herein  a  diversity  is  to  be  observed  between  a  dis- 
wi^par/  ^  th€       ^jjjiij^  foj.  ^  ^j^g  ^^  ^j^g  p^^^  qJ.  \^^  feoffee,  and  a  disabili- 

(5  Rep,  21  *.)      ty  ibr  a  time  on  the  part  of  the  feoffor.      For  if  a  man 

maketh  a  feoffment  in  fee,  upon  condition  that  the  feoffee, 
before  sueh  a  day,  shall  re-infeoff  the  feoffor  ;  the  fei>£(ee 
taketh  wife,  and  the  wife  dieth  before  the  day  ;  yet  may 
the  feoffor  re-enter. 

.  ■  '    ' '  • 

21  E.  4. 65.  '  So  it  is,  if  thie  feoffee  before  the  day  enterelh  into  reli- 

*•         gion,  ^md  is  professed,  and  before*  the  day  is  deraigned  ; 

yet  the  feoffor  may  re  enter. 

So  it  is,  if  the  feoffee  before  the  day  piake  a  feoffment 
in  fee,  and  before  the  day  take  back  an  estate  to  hini  jand 
liis  heirs  j  yet  the  feoffor  may  re-enter. 

4 

• 

Albeit  in  these  cases ^  certain  day  be  limite4,  yet  the 
feoffee,  being  once  disabled,  is  ever  disabled.  And  so  it 
is,  when  no  time  is  limited  by  the  parties,  but  the  time  is 
appointed  by  the  law.    . 

#   ■  .      •  '         ' 

y-g»%  "^But  if  a  man  make  a  feoffment  in  fee  upon  condition, 

that  if  the  feoffor  or  his  heirs  pay  a  certain  sum  oi  money 
(%  Rep.  79  a.)      before  such  a  day,  the  feoffor  commit  treason,  is  attainted 

and  executed,  how  is  there  a  disaliility  on  the  part  of  the 

feoffor,  for  he  hath  no  heir  ;  but  if  the  heir  be  restored  - 

■■.  •  • 

before  the  day,  he  may  perform  the  condition^  as  it  was 
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i««oJved  {♦);     TVin.    IS  Eliz.  in  Communi  Banco,  in  (*)  Trin.  18  Elii.  in 

Sir  Thomas  PFiat^s  c^se^  which  I  hoard  and  obeerved.  gjrxi^oiQB,  Witt's 

Otherwise  it  is,  if  such  a  disability  had  grown  on  the  part®***- 

of  the  feoffee  ;  and  the  reason  of  the  diversity  is,  for  that, 

as  Litiieton  saith,  mtiintenant  by  the  disability  of  ihe  (P^<>- 563 a.  654. 

^    '  ,  -.  .       .     .      ,  J   XL     r     /r  Cpd.  Car.  427.     Hob. 

feoffee,  the  condition  is  broken,  and  the  feoffor  may  en- 334.) 
ter,  but  so  it  is  not  by  the  disability  of  the  feoffor,  or  his 
heirs ;  for,  if  they  perform  the  condition  within  the 
time,  it  is  sirfBcient,  for  that  they  may  at  any  time  per- 
form the  condition  before  the  day.  And  so  it  is,  if  the 
feoflbr  «iter  into  religion,  and  before  the  day   is   de-  * 

raigned,  he  may  perform  the  condition  for  the  cause  afore- 
said.    Et  sic  de  similibus. 

"  To  a  single  man.*'    For  if  the  feoffee  were  married  221  b. 

at  the  time  of  the  feoffment,  then  the  dower -can  be  no 
disability,  because  the  land  shall  remain  in  such  plight 
as  it  was  at  the  time  of  the  feoffment  made  unto  him. 

f 
I 

Pi^ht  is  an  old  English  word,  and  here'  signifieth  not  (i  roI.  Abr.  447.) 
only  the  estate,  but  the  habit  and  quality  of  the  land, 
and  extendeth  to  re^nt^charges,  and  to  a  possibility  of 
dower,  Vid.  Sect  889,  where  plight  is  taken  for  an 
tJ^tieoT  interest  of  and  iq  the  land  itself,  and  extendeth 
not  to  a  rent-charge  out  of  the  land.  • 

» 

Hie  ^0.  in  this  section  are  sufficiently  explained,  222  a. 

IN  the  same  manner  it  isy  if  the  feoffee  charge  the     UTTLETON.  . 
laihdhy  his  deed  with  a  rent-eharge.  be/ore  theper/or-^^^^*^^'^^^^'^ 
tnance  of  the  condition,  or  M  bound  in  a  statute  sta- 
pkf  or  statute  merchant ,  in  these  cases  the  feoffor  and 
his  heirs  may  enter,  fyc,   dau^al  qu4  supr4.     For  whoso- 
ever  comet h  to  the  lands  by  the  feoffment  of  the  fe- 
offeej(llO)  they  ought  to  be liablCfandput  in  execution 
*&y  force  of  the  statute  merchant^or  of  the  statute  st^         .  (79)* 
pie.  (Ill)  Quaere.    But  when  the  feoffoP  or  his  heirs, 
far  the  causes  aforesaid,  shall  have  entered,  as  it  seems 
they  ought,  8fc.  then  all  such  things,  which  before  such 


(110)  eiA-^^nques  k»  fenetnents,        (HI)  QtKBre'&c.  L.  and  M.  and 
L.  and  M.and  Roh.  Roh. 
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tntri/  might  troiibleor  incumber  the  land  so  given  up- 
on  condition,  fyc.  as  to .  the  same  land^  are  altogether 
defeated. 
222.   a. 
13H.7.a3b.  44.  E.  3.      And  here  it  is  to  be  understood,  that  the  inrant  of  the 

soil. 6. 34.    Julius    rent- charge    is   a  present  disability  of  ihe  feoffeey    and 
Wynriington»8  case,     therefore  albeit  the  grantee  doth  brine  a  writ  of  annuity, 

ubi  supra.     (1  iioL  .  o  .         .  o  ^^ 

Abr.  447.)    (5  Rep.  afid  diischarge  tlie  land  of  it^  ao  initio^  yet  the  cau9e  of 
^  ^'  entry  being  once  given  by  the  act  of  the  feoSee,  the  fb- 

oflor  may  re-eater.     And    so  it  is,  if  the  grant  of  the 
^  lent-charge  were  made  for  life,  and  the  grantee  died  be- 

fore any.  day  of  payment,  yet  the  feoffor  may  re*enter. 

The  like  law  is,  of  any  judgment  given   against    the 

.^  .      ,    ,,  feoffee,  wherein  debt  or  damages  are  recovered. 

18  Ass.  pL  ult.  ^ 

fol.  80  b.    Seignior*        ^^^  ^^  ^^  ^^  ^  observed,  that  Littleton  puts  these  cases 
CromweU's  ca»e.         as  examples,  for  there  are  some  other  disabilities  implied^ 

that  are  not  here  expressed. 

TheLordCliffei'd  did  hold  his  barony  and  the  sheriffwick 
of  Westmoreland,  of  the  king  by  grand  serjeanty  in  ca- 
pile,  and  the  king  gave  him  license  that  he  might  inieoff 
«  222  b  thereof  divers  chaplains  in  fee,  so  that  they  should  give 

(Ante,  sect  354.  the  ^ame  to  the  Lord  Cl'iffoni  and  the  heirs  *ma)e  of  his 
1  Rol.  Abr.  454.)  ^ody,  the  remainder  over,  &c.  :  the  Lord  Clifii>rd  ac- 
cording to  the  iicer<se  inft  offed  the  chaplains,  and  before 
they  made  the  re  conveyance  the  Lord  Clifford  died  ;  and 
it  was  adjudged  that  the  htir  might  enter  for  the  condi- 
tion broken.  For  in  thiscase  the  feoffees  were  bound  by 
iaw  to  have  made  the  gift  in  tail  to  the  Lord  Clifford  him- 
self, albeit  he  never  made  any  request,  fnr  otherwise  they 
pursued  not  the  license,  and  if  they  should  make  the. 
state  tu  the  issue  of  the  Lurd  Cliffi.rd,  then  might  the 
king  seise  th^"  barony,  ^o.  for  default  of  a  license,  and 
that  in  default  of  the  feoffees.  And  then  the  same 
should  not  be  ia  the  same  plight  and  freedon)  as  it  was 
*at  the  time  of  the  feoffment  made  upon  condition, 
which  is  worthy  of  observation. 


(80) 


f 


2  Rep.  79.    1  Leon. 

67.)  If  a  man  grant  an  advowson,  upon  condition  that  the 

grantee  shall  regrant  the  same  to  the  grantor  ia  tail ;  in 
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thiseMe,  if  the  church  beepme  void  before  the.regisaiit, 

or  before  any  requf-st  made  by  the  graatort  he  may  take 

adyanta|re  of  the  condition  ;  because  the  adyuwson  ia  not 

iu  the  siame  plight  as  it  wan  at  the  time  of  the  grant  upion 

coDdition.     And  so  it  was  re^ohed,  C)  Pasch.  14  Eliz.  ^^^^^^^ 

in  Communi  Banco,  between  Andrevves  and  BJunt,  which 

I  heard  and  ohser\  ed,   and    which,  my  iiOrd  Dyer  hath 

omiiled  out  of  his  report  of  that  esse,  and  therefore  the 

gruitt-e  in  that  ca0(  at  his  peril  musi  regrant  it  before  the 

diurch  becon  es  I'oid^  or  else  he  is  disabled,  otherwise  he 

bath  time  during  his  life  if  he  be  not  hasteped  by  it* 

quest 

If  the  feoffee  suffer  a  recovery  by  default  upon  a  feign- 
ed  title  before  execution  sued  the  feoffor  may  re-enter  fiar 
this  disability  (h  2).     Et  sic  de  nmiKlms. 

If  the  feoflfee  be  disseised,  and  after  bind  himself  in  a  ^^^  ^ 

or  whtrt  the  act 
statute  staple,  or  merchant,  or  in  a  recognizance,  ortake(«|/kenMfecoiw^a 

wife,  this  is  no  disability  in  him,  for  that  during  the  dis.**"**^) *■.**••« 

seisin  the  land  is  not  charged  therewith,  neither  is  uie  Lib.  3.  ib.  S9. 80. 

land  in  the  hands  of  the  disseisor  liabli-  thereunto.    And ^"^^ TI^****^'" 

.  case.    (2  Rep.  79  a 

in  that  case  if  the  wife  die,  or  the  cohusee  release  the  sta-  lo  Rep.  49  b.) 
(oteor  recognizabce,  and  after  the  disseisee  doth  eiiter> 
there  is  no  disability  at  ail,  beeause  the  land  was  never 
charged  therewith  ;  and  therefore  in  that  case  tlie  feoflfee 
may  enter  and  perform  the  condition  in  the  same  plight 
asd  freedom  as  it  was  conveyed  unto  him. 

ALSOy  if  a  man  inf  toff  another  (112)  upon  condu     lTTTLCTON. 
/tVm,  that  he  and  his  heirs  shali  render  to  a  ^/ran^ef  [Sect.  345. 2 1  Sa.] 
and  to  his  htirs  a  yearly  rent  of.  twenty  shillingSy  SfC,  ]|^^  ^  ^uL. 
and  if  hear  his  heirs  fad  of  payment  theret^^  thatkroken> 
then  it  shutt  he  lawful  to  the  *  feoffor  and  his  heirs  to  (^0* 

(112)  en  fee  added  U  and  H.  and  Roh. 


■fc   1 1 


(H  C)  So  if  a  real  leeovery  be  had  agaiiut  ^e  feoffee,  and  esecntioD 
theMpon,  it  will  \>e  a  breach  of  the  condition.  Rol.  Abr.  448^— [££3 


i 
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lU-^oUrif  nuu  be  re-  enier^  this  is  a  goad  tondiHqn  ;  and  yet  in  this  case,  al- 
bp  tikefiajbr  and  Aw  bei^  ^tich  annual  payment  be  called  in  the  indenture  a 
heirtoniy:  yearly  rent ^  this  is  not  properly  a  rent.     For  if  it 

should  be  a  rent,  it  must  be  rent-servicey  rent-charge, 
(Coke,  21^3  b.]  ^d  rent-seek,  and  ( 1 13)  «V  is  not  any  of  these.     (This 

is  a  good  lopcsl  argument  it  divisione,  et  argumentum  it 
QC)  Vid.  wet.  381.      divisione  est  fortissimum  in  lege.    .  (h)  Littleton  useth 

this  argument  elsewhere,  where  see  more  of  this  matter.) 
For  if  the  stranger  were  seised  of  this,  and  cj'ter  it 
toere  denied  him,  he  shall  never  have  an  assise  of  this, 
because  that  it  is  (114)  not  issuing  (115)  out  of  any 
tenements  ;  and  so  the  stranger  hath  not  any  remedy, 
if  such  yearly  rent  be  behind  in  this  case,  but  that  the 
feoffor  or  his  heirs  may  enter,  ^c.  •Snd  yet  if  thefe- 
offor  or  his  heirs  enter  for  d^ault  of  payment,  then 
such  rent  is  taken  away  for  ever.  And  so  such  a  rent 
{\\%)is  but  as  a  pain  set  upon  the  tenant  and  his  heirs, 
that  if  they  will  not  pay  this  according  to  the  form 
of  the  indenture,  they  shall  lose  their  land  by  the  en- 
try of  the  feoffor  or  his  heirs  for  default  of  payment. 
Jind  in.  this  case  it  seemetA,  that  the  feoffee  and  his 
heirs  ought  to  seek  the  stranger  and  his  heirs,  if  they 
be  within  England,  (117)  because  there  is  nopkme  limi" 
ted  where  the  payment  shall  be  made,  and  for  that 
such  rent  is  not  issuing  out  (Hd)  of  any  land,  fyc. 

813  a.  ^^  Rendering  to  a  stranger  an  annual  refit,  ^c.^^ 

SuiL^a  foL%.?i^  This  reservation  is  merely  void  (t)  for  the  reasons  in  this 
(no.  £43.  Mn  boa  in  section  alleged  by  Litrleton,  and  also  for  that  no  estate 
S^L  Oo^Cax.^.  "^^v^^b  from  the  strange,  and  that  he  is  not  party  to 
Ante,  143  b.)    '      *  the  deed. 

« 
And  albeit  it  be  a  void  reservation,  and  can  be  no  rent, 

and  the  words  of  the  condition  be,  that  if  the  feoffee  or 

his  heirs  fail  of  payment  of  it,  (that  is,  of  the  annual 

rent)  that  then^  &c.  yet  it  appeareth  that  the  condition  is 

(113)  ^ue  added  L.  andM.  and  (117)  pur  ceo  que  nul  lieu  est 

Aob.  limit  r  9U  UpajftnefU  terra  faiiy  eU 

(114^  pat  not  in  L.  and  M.  not  in  L.  and  M.  nor  Roh. 

(115)  hers  not  in  h.  and  M.  (1 18)  hors  not  in  L.  and  M.  nor 

(116)  n*M/-f*/,  L.  and  M.  and    Roh. 
Roh. 
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good,  aod  annual  rent  shall  be  taken  for  an  annual  sam 

of  money  in  grods,  and  not  in  the  pi\)per  aignification 

thereof,  tiz.   tb  be  a  rent  issuing  out  nf  land,  which  is 

to  be  observed,  that  words  in  a  condition  %ha\\  be  taken 

oat  of  their  proper  s^nse,  u/  res  ^magis  vakat  qtutm  {^^)* 

pereai  :  and  so  in  like  cases  it  is  bolden  YAr  J  in  our  W  ®  E;  ^  Entre 

books.  8  Am.  34.  reTertere. 

(1  Rep.  76.    Godbolt 
448.) 

Bat  if  A.  be  seised  of  certain  lands,  and  A.  and  B. 
join  in  a  feoffment  in  fee,  reserFing  a  rent  to  them  both  .  ^       c^^ 

and  their  heir^,  and  the  feoffee  grant  that  it  shall  be  law- t2l.) ' 
&]  for  them  and  their  heirs  to  distrain  for  *the  rent,  this         *21S  b. 
is  a  good  grant  of  a  rent  to  them  both,  because  he  is  party 
to  the  deed,  and  the  clause  of  diatress  is  a  grant  of  the  rent 
to^.  andB.,aa  it  appearethbeforein  the  Chapter  of  Rents. 
But  if  B.  had  been  a  stranger  to  the  deed)  then   B.  had. 
taken  nothing.     And  upon  this  divers'ty  are  all  the 
books  (Ij,  which  primd  facie  seem   to  vary,  recon-misES.   Am.  381. 

^i^j  S6H.a.2.     13E.8. 

^^^  FeoAiieDts  and  Paito 

;         108.    31  Abb.  pi.  31. 

Note  here^  seeing  it  is  but  a[  sum  in  gross,  there  need 
no  demand  of  the  rent ;  for  Littleton  here  saitb,  that  th^ 
feoflbe  ougbt  to  seek  the  person  of  the  stranger  to  pay 
him  the  sum  of  money,  because  it  is  ^  sum  in  gross^ 
and  not  issuing  out  of  the  land.    ' 

» 

•  LITTLETON 

JiND  here  note  two  things:  one  Uy  that  nt>  ^"^^  fSecL 346. IBIS kl 
(which  ispriperly  said  a  rent)  may  be  reserved  upon 
any  feoffment,^  gift,  or  lease,  but  only  to  the  feoffor, 
or  to  the. donor y  or  to  the  lessor,  or  toJheir  heirs,  and 
in  fw  (119)  manner  (120)  it  may  be  reserved  to  any 
strange  person-  » 

«  To  the  feoffor,  donor,  ^c.  or  to  their  heirs.^*  Here-         ^13  b. 
by  it  may  seem,  that  if  a  man  m^ke  a  feoffment^  gift,  or  \^^  447^    ^^^  ^^ 
lease,  that  (omitting  himself)  he  may  reserve  a  rent  to  8  B«P«  T^U  Ante, 

'  '         .  '      *  • 

JUS)  rater  added  in  L.and  M.        (121)  "Plo.  lOT.Ifaman  leases,^ 

Roh.  rend^ring^  rent  to  the  heir,  it   ia 

(120)  ti  not  in  L.  and  M.  nor'  void;   for  the  heir  takes  as  pnr- 

Roh.  chaser,  an4   is  fufcri  a'straager. 
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hiflhein  [Ul)»     But  Littleton  is  not  so  to  bounder- 

(83)*  stood  ;  his  *meanhig  is,  that  either  ihe  feoffor  &c.  may 

flSte^eJiO  ^*     renerve  the  rent  to  himself  only,  or  to  Wtaself  and  his 

^16  Rap.  106.    Hob. 

laO^)                            Hob.  130.  OaU  v,  Friih,    Father  upon  condition,  that  he  shall  pay 
•214  a*            sebed  in  fee  and  son  join  in  a  lease  90/  to  I.  S.  and  that  otherwise  I.  8. 
to  eomoMnoe  after  tfai^  death  of  the  ihall  re-enter ;   there,  thou«^  1.  8. 
frther,  rendering  rent  to  the  son,  cannot  re-enter,  the  feoffor  can,  (or 
and  dies,  the  reservation  was  ad-  there   the  condition  was  created 
jodgMlToid;    for  thou^  the  son  by  the  first  words:  and  though  he 
proves  heir  by  the  event,  that  does  intends  the  advantage  of  this  to  I. 
mut  mend  the  case:  but  if  the  re-  9.  it  does  not  sigiiify.    So  28  H.  8. 
scrvation  had  been  to  the  heir  of  Dyer,  33.     Devise  to  the  prior  of 
the  lessor,  omitting;  the  lessor,  it  St.  B.  so,  that  he  pays  to  the  Dean 
would  have  been  good ;  for  though  ana  Chapter  of  St.  PaulX  and  that 
the  rent  never  was  in  the  father  if  he  does  not  so,  the  Dean   and 
to  demand,  yet  the  son  would  take  Chapter   shall  have  it,  that   is  a 
it ;  not  at  a  pUMhaser,  but  at  a  void  condition  to  make  it  a  remain- 
rant  inherent  in  the  root  of  the  re-  der,  but  it  i>  good  for  the  devisor, 
version,  which  he  has  by  descent  to  re-enter.    Difference  between  a 
fronu  hit  father ;  and  in  this  sense  rent  upon  a  lease  and  a  rent  iip^n 
the  rent  itself  was  in  the  iather,  a  feoffment;  in  th^  last  case  rent 
TiK.  to  release  (by  the  word  rent,  would  be  void  to  a  strangfer,  and 
but  not  action)  though  not  to  oik.  yet  not  good  to  th«  feoffor,  because 
So  note  the  oifference  (says  Ho-  the  law  does  not  create  it,  and  it 
bati)  when  in  such  a  lease  the  rent  is  not  to  reserved ;  but  the  case  of 
is  reserved  to  the  heir  first,  omit-  a  feoffment  is  like  to  a  grant  of 
tine  the  ancestor,  which  is  good,  rent  to  I  S.  and  that  if  it  be  in 
and  where  an  annuity  or  warrai>t^  arrear  that   I.   D.   shall  distrain, 
is  granted  against  the  heir,  omitting  there  the  distress  is  of  no  value, 
the  asiceftbr,  which  is  not'  good.  40  Ais.  26.     But  here  the  irbrds 
It  appears  in  the  case  of  Littietoor  are  sufficient  to  create  a  rent,  and, 
that  though  the  reservation  to  a  in  an  entire  clause,  part  may  be 
flttangerl^  bid  to  carry  any  rent  told.    4  E.  4.    Obligation  to  I.  S. 
to  the  stranger,  yet  it  will  be  good  ,  payable  to  I.  D.  it  is  good  to  I.  S, 
to  the  lessor,  and  that  not  only  Difference  \^here  the  repugnancy 
daring  hit  Hfe,  but  generally  dur-  of  words  appears,   as    here,    and 
ing  all  the  term ;  for  when  it  is  said,  '  where  it  doe?  not :   as  a,  release  of 
rendering  to  I.  S.  the  words  I.  S.  all  actions  which  1  have  as  e:(ccu- 
afaall  be  yoid,  in  the  same  manner  tor,'and  I  have  non^  as  executor ; 
as  if  he  had  sfud,  rendering  rent  this  is  void,  because  it  do<>s  not 
generally :  beinuse,  1st.  If  a  man  appear.  32  H.  7.  Ifel.  83  b.  Cestxty 
leasee,  rendering  rent  to  him.and  a  que  rac  leases,  rendering   rent  to 
stranger,  it  is  good  to  him  clearly,  himself,  and  dies ;    the  heir  shall 
and  void  to  the  stranger.    31  Ats.  have  the  rent.    Yet  in  5  H.  7  5  b, 
30.    231y'  When  a  man  leases,  ren-  the  rent«  with  the  reversion,  goes 
dering  rent  to  him  and  his  heirs  to  the  feoffees,  though  reserved  to 
generally,  yet  the  law  will  ^irecjt  it  the  cesiuy  que  tae ;  yet  in  law  the 
to  an  i«ue  who  is  not  his  heir  ?e-  feoffees  are  donors;    so   it  is,  in 
neral,  merely  for  congruity^s  sake,  effect,  the  feoffees  lease,  rendering 
Dyar,  116  b.    Sir  T^komat  Wyatft  rent  to  the  cettuy  que  vte^  it  is  good 
oote,  and  before  12  b.    Difference  for  themselves,  which  is  stronger. 
«•  betw#eo  a  lease  reserving  rent  to  Sir  Geo.  makes  a  feoffment  to  the 
I.  S.  and  a  leaae  upon  conditidn,  use  of  hiihself  for  .life;  remainder 
that  1.  8.  shall  re-enter  if  the  rent  to  William  Huntley  his  son  and 
.beinjorrear,  for  there  neither  shall  heir  apparent  and  his  heirs:   Sir 
enter ;  not  L  S.  because  he  cannot  Geo   and  William  join  in  a  lease 
by  law;   not  the  lessor,  because  for  years,  rendering  rent  to  Sir  Geo. 
there  are  no  words  to  give  re-entry  his   heirs  and  assigns :    Sir  Geo. 
to  any  beside  I  S«    Bu^ip  the  case  dies.     Resolved,  that  the  reserva- 
of  Doctor  and  Student,  *ieoffment  tion  and  the  rent  are  determin<^  ; 
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'  t 

hcirt.     And  yet  it  is  holden  ^wi  >  in  our  books,  that  a  (»0  ^  I*-  ^,27.  38. 

(.  r     n*         ..   •      i-  *       -(Ante,  l©4a.) 

aan  may  maKe  a  feoflinent  in  fee,  reserving  a  rent  of  (,0  Rep.  106.  Hob. 

forty  8hilIio«c8  to  the  feoffor  for  term  of  his  life,  and  *aU  ^30.) 

.         .  214  a* 

ter  his  decease,  a  pound  of  cumin  to  his  hei^,  that  this 

is  gpod. 

If  a  mm  make  a  febfTment  in  fee,  reserving  a  rent  to C^J'K^'' '-X ,  ^,, 
him  or  his  heirs,  it  is  good  fnj  to  him  for  term  of  hi8MftUorie*Bea«. 
life,  $nd  yold .  to  his  heir.  . 


] 


J3UT  if  Hod  joinUmanU  mabt  a  lease  ^  <^^'^r^^^^^^^{ 
inde$ii€dy  re^^rving^  to  one  qf  them  a.  jcer tain  yearly  ^       * 
raUy  this  is  giiod  *enaugh  to .  hitn  ^  to  tpham  the  rent  ^^^^ 

is  reseroed,  Jqk  that  he  is  privy  to  the  i^ase^  atid  not  a 
strangerto  the  lease,  fyc. 

This  case  being  by  deed  indented,  (I)  is  evident,  and  ^'     ^  ^^  srr  H  8 
kbathbeen  touched  before  (i  9.);  but  if  that  two  joint- 16.  vid-aeet.  58. 
tentttfl,  without  a  deed  fndented,  make.a  lease  for  Hf©^  (^^^Sia^^Ja. 
reserving  a  rent  to  one  ofjhem,  it  ahajll  enure  to  them 

for  Wifiiain  b  not  in  ad  heir*^atid    Huntley^ t  ea*e^  Palm.  485."    Ijord 
Iheraftn  be  cannot  have  the  root  .Nott.  MSS. 


(I)  The  princi{de  which  ^ve  rise  to  Uiia  cnle  is,  that  reint  is  considervl. 
as  atetribirtion  for  the  land,  and  is  therefore  payable  to  those  svho  would 
ottanrse  hava  had  the  lend.  It  is  to  be  oboen'od  that  remainder-meii 
in  a  aettlement,  beiiig^»  at  first  view;  neiUier  feoffors,  donors,  lessors,  nor 
the  ben  of  feoffon,  donors,  or  lesson,  there  seem.*)  to  have  been,  for  some 
tiMc  after  the  statute  of  uses,  a  dpubt,  whether  the  rent  of  leases  mode 
by  virtiie  of  powers  oooteined  in  settlements,  could  be  noserved  to  them. 
Id  Chndleigih^  case,  1  Rep.  139.  it  is  positively  said,  that  if  a  feoffment 
infeebeoiadetatbe  tiae  of  one  ibr  life,  rsmainderto  another  in  tail. 
with  lemaioder  ever,  with  a  power  to  the  tenant  ibr  life  to  mdce  leases.  , 
referring  the  rent  to  the  reversioners,  and'the  tenant  for  life  accordingly 
make  leasee,  neither  his  heirs  nor  liny  of  the  remHioder-men  shall  have 
the  reoL  But  in  Barcourt  y.  Poie^  1  Andets.  ^73.  it  was  adjudged,  that 
the  rcaiaiader-men  might  distrain  in  these  cases.  And  in  Sir  Thomss 
Joaas,  36.  the  dUtwn\  in  Chudkigh's  case  is^  denized  to  be  law.  The 
detenaxnatJon  in  Hartourt  v«  Po/a,  will  appear  inoontrovertibly  right, 
ifweeensider  that  both  the  lessees  and  remainder-men  .derive  their  ' 
estate  oat  of  the  reversion^  or  original  inheritance  of  the  settler ;  and 
tbcrefae  the  law,  to  use  Sir  Edward  CokeV  expression  in  WhitlockV 
<rasa,  8  Rep.  71 .  will  distribute  the  rent'to^very  one  to  whom  any  limi- 
tation of  the  use  is  inade.*-[Bu/Zer.  Note,  f  IG.J  . 

(J  2)  Aifte,  192  a.  vd.  1.  p.  7344    As  to  the  reacrvalion  of  rent  in  ca?e 
of  leases  made  by  rirtno  of  powers  in  marriugc  F*^tlrm'»nt?,  ?re  47  « .  po!^' 
dm.  83w  Of  Leases. — fJP<?« 

Vot.  ji,  >' 


both,  in  respect  of  the  joint  reversion.  >  Aad  «o  it  is  of , 
a  surrender  to  one  of  them,  it  shall   fsnure   to  them 
both. 

(^"*tti?^.l*  ^f^-      If  two  Joint  teoants,  the  one  for  life,  and  the  other  in 
63  b.  Ante,  193  a.)     fee,  join  in  a  lease  for  Ufe,  or  a  gm  io  tail,  reserving  a 

rent,  the  rent  sl>all  enure  to  them  both  ;  for,  if  the  par- 
.    ticular  estate  dctcrminet  they  shall  be  j<)int  tenants  again 
in  possession.     But  if  tenatit  far  life,  and  be  in  the  re- 
version, join  in  a  It^ase  for  Fife,  or  a  gift  in  tail  by  d^ed, 
reserving  a  rent,*  this  shall  enure  ta  the  tenant  for  life 
.   only,  during  his  life,  and.aftef  to  htm  in  the  reversion, 
Vidicct.  68.  for  every  one  grants  that  which  he  nroy  lawfully  grant; 

and  if,  at  the  eommon  law,  they  had  mMle  a  feofitaient 
in  fee  generally,'  the  feoffee  should  have  holden  of  the , 
teniant  for  life  during  his  life,  and  after  of  him  in  rera*- 
(•)Micfa.36&37£a.8ion :  and  so^it  was  holden  foj  in  the  king's  bench. 

UTTLKTOK.        THE  second  thing  (128)  is,  that  rio  entry  nor  re- 

l^Vl'^^'"**'^^"'^^^  Wff//«m<;(123),  may  be  rcerved  or 

given  to  anypersan^  but  only  to  the  feoffor^  or  to  the 
donor  J  or  ta  the  lessor  y  or  to  their  hiirs;  and  such 
(134)  re-entry  cannot  be  xiven  to  any  other  person 
{t  «).  For  if  a  man  letieth  { » 85)  land  io  another  for 
term  cflife  by  indenHtrCy  rendering  to  the  lessor  and 
to  his  heirs  a  certain  renty  and  for  default  of  payment 
arcrcntryy  ^c.  \f  afterward  the  lessor  by  a  deed  grani- 
.  eth  the  reversion  qf  the  land  to  another  in  feSy  and 
(S3)*  the  tenant  for  tenn  cflife  attamy  4v.  *\fthe  reni  be 

Cjfter  behindy  the  grantee  qf  the  reversion  may  dis- 
train for  the  renty  because  that  the  rent  is  incident  to 
the  reversion^  but  he  may  not  enter  into  the  land  and 

I  - 

(122)  M^  not  in  Roh.  but  in  L.        (1^)  re-en/er-ren/  ia  L.  ancl  If . 
•    and  M.  and  Roh. 

(123)  ne  added  in  L.  and  ]^.        (1^5)  cerfHne  added  in  L.  and 
and  Roh.  M.  and  Roh. 


(K  2)  A  right  of  entry  always  supposes  an  estate ;  and  if  a  grant  is 
made  to  a  man  reserving  rent,  and,  in  ^fault  ofpayment,  a  right  ofentry 
is  granted  to  a  stranger,  it  is  v^id.    Smith  r.  Packhurst^  3  Atk.  134— 

mi     ' 
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cuitthe  tenahty  as  the  lessor  migAt  have  dofie^  or  his\ 
AeirSf  if  the  reversion  had  been  continued  in  themy  4'C  «<>''  (Pf  ««»"««  '««•) 
wind  in  this  case  the  entry,  is  taken  away  for  ever  ^^  "^^*^^  *^ 
for  the  gfanteie'of  the  reversion  cannot  enter ^  caiisS  qul^ 
mprfL     And  the  lessor  nor  his  heir  a  cannot  enter ; 
for  if  the  lessor  might  enters  then  fie  cnight  to  be  (126) 
m  his  former  statCy  ^*c.  and  this  "may  not  be,  bedatis^ 
he  hath  idieried  from  him  the  reversion. 

Here  Littleton  reciteth  one  of  the  rnaxims  of  the  com-  S14  a. 

moo  bv:  and  the  reaaorf  hereof  is,  for  avoiding  of  main*  i\  R<^»  Abr.  41*) 
teoaoce,  aoppreasion  of  rij^ht,  and  stirring  up  of  suits : 
and  therrfore  nothing  in  action,  entry, '  or  re-entry,  can 
be  granted  over ;  fofso,  under  colour  thereof,  pretended 
tides  mi^t  be  granted  to  great  men,  whereby  right 
mi|^t  be  trodden  down,  and  the  weak  oppreased,  which  . 
the  coiBinon  law  forbiddeth,  as  qien  iq  grant  before  they 

be  in  possessioJQ/ 

* 

«  Jb  thefeoffoTy  or  to  the  donoryS^c,  or  to  their  heirsy        .  214  K 
^"    Here  is  to  be  qbserved  a  diversity  between  a  re-  RCom.  313. 314.  ^ 
senratioD  of  a  rent  and  a  re-entry  ;  for  (as  it  hath  been  m^JJ*^^*''  **^' 
said)  a  rent  cannot  be  reserved  to  the  heir  of  the  feefior^ 
bo(  the  heir  may  take  advantage  of  a  condition,  which  . 
the  feoffor  could  never  do.     As  if  \  infeofi*  another  of    15  E.  4. 14  a. 
an  acre  of  ground,  upon  condition  (hat  if  mine  heir 
pay  to  the  feoffee,  &c.  twenty  shillings,  that  he  and  his 
heirs  shall  re-enter,  this  condition  is  good  ;  and  if  after 
my  decease  my  heir  pay  thetwerfty  shillings,  he  shall  re-  * 
enter,  for  he  is  privy  in  blood,  and  enjoy  the  land  9.^  heir 
to  me. 


ALSOy  if  lord  and  tenant  be,  and  the  '^^^^^'^^  .^^^'^  rg^Ss  ^^5^ 
a  lease  for  term  oflifcy  rendering  to  the  lessor  and-      ^^,^  }^^^ 
his  heirs  such  an  annual  renty  and  for  d^auli  of  pay r 
fnent  a  re-entry  y  ^c,  ifafter  the  lessor  diet  h  withotit  * 
heir  during  tht  life. of  the  tenant  for  life,  whereby  the 
reversion  comet h  to  the  lord  by  way  tf  escheat y  and 
afttr  the  rent  of  the  tenant  for  life  is  behindy  the  lord 

(13S) «n-4 in t/.anci M,  and Roh. 
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(86)*  may  distrain  the  tenant/or  the  rent  ^behind;  but  he 

may  not  enter  into  the  land  by  force  of  the  condition, 
ifc.  because  that  he  is  not  heir  to  the  {{21)  lessor y  ^c 

215  b.  Note,  here  it.  apeareth,  that  the  lord  by  escheat  shall 

(F.N,  B.  144  b.)    distrain   for  the  rent,  and  yet  the  rent  was  reserved  to 

19  £.  3.  Rttceit  14.    the  lessor  and  his  heirs  ;  but  both  assignees  in  deed  and 

assi[i^nees  in  law  shall  have  the  rent^  because  the  rent  be- 
ing reserved  of  inheritance  to  him  and  his  heirs,  is  inci- 
dent to  the  reversion,  and  goeth  with  the  same.  But 
if  the  rent  were  reserved  to  him  and  his  assigns,  and  the 
lessor  assigned  over  the  reversion,  and  dieth,  the  as- 
signee shall  not  have  the  rent  after  his  decease,  becauBo 

(Ante,  lb.  47  a.)  the  rent  determined,  by  his  death,  for  that  it  was  not  re- 
served to  him,  his  heirs  and  assigns. 

**  Bvt  he  may  not  tnter  intd  the  land  by  force  of  the 
condition/^c.^'  Hereby  it  appeareth,  that  at  tlie  com- 
mon law,  neither  assigns  in  deed  nor  assigns  in  law  could 
have  taken  th^  benefit  of  either  entry  or  re-entry,  by  force 

of  the  condition. 

> 

ip)ii  H.7.a8.  The  guardian  in  chivalry  fpj  or  in  socage,  shall,  in 

Gwd.  113, 114.  th©  right  of  the  heir,  take  benefit  of  i  condition  by  entry 

3^^"*fiL*V*^' r*   or  re-entry,  by  the  common  law,  and  so  it  is  here  im- 

lol.  7*     Tn6£ftTl<U        !•    1 
Badlbfd's  cue.  phed. 

214  b.  ^"^  author  (sect  347.)  speaketh  of  natural  persons  for 

Stew  at  to  the  tueeet' gxi  example;  for  if  a  bishop,  archdeacon,  parson,  prebend, 
nx  H,l.  iSa/*  ^*'or  any  other  body  politic  or  corporate,  ecclesiastical  or 
(Po8tt46b.)  temporal,  make  a  lease,  &c.  upon  condition,  his  succes- 

sor may  enter  for  the  condition  broken,  for  they  are 
privy  in  right. 


eatatte  ; 


crtaeeeutarf  in  re-        ^^^  ^^  ^^  *  ™*'^  ^^^®  *  \e^ie  for  years,  and  demise  or 
spat  of  katthM       grant  the  same  upon  condition,  &c.  and  die,  his  executors 

or  administrators  shall  enter  for  the  condition  broken, 
for  they  are  privy  in  right,  and  represent  the  person  of 
the  dead. 

(127)  Imor-feoffbr,  Im,  atA  M.  andRoh. 
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(qj  Ueestuy  que  use  .hud  made  a  lease  for  years,  he  dl5  a 

upon  coDHition,  the  feoffees  should  not  enter  fyr  the  eon*  ^)  ^  ^*  ^-  ^- 
ditioa  broken,  for  they  are  {urivy  in  estale>.but  not  privy 
in  blood. 

«  For  default  of  payment  a  re-entry,  ^c  Heraupon         214  b. 
is  to  be  collected  divers  diversities.     First,   between  a^'<v<o  Ai/ron^rf  m 
condition  •that  requireth  a  re-entry,  and  a  hsmMion^^K^I^^^' 
that  ipiofaeio  determineth  the  estate  without  any  entry*  (^7)* 

Of  this  first  sort,  no  stranger,  as  Littieton  saith,  *ftll  ibr.'4a  *>Lt^''^' 
ti&e  any  advantage  aa  hath  been  said.    But  of  limitations  379  a.) 
it  is  otherwise.     As  if  a  man  make  a  lease  piousgue, 
Hiat  is,  ontil  I.   S.  Qomes  from  Rome,  the  lessor  grant    . 
the  reyeraioa  oyer  to  a  stranger,  I.  S»  cpmea  from  Rome, 
the  gHAtee:8hall  take  advantage  of  jt  and  enter,  beeause     - 
the  estate  by  the   express  limitation   was  determined 
(I. «). 

« 

So  it  is,  if  a  man  make  a  lease  to  a  woman  fuom^tuR^utarMa.   R  * 
^asta  mxerity  or  if  a  man  make  a  lease  for  life  to  a  wi- pJ^J^^^  ^  f* 

«  P.  N.  B.  9QI.'   Lib.    . 

— ' : ^ ^^ ' I0,fol.36.    Miry 

Portington's  cue« 

(}*fl  Bctw^n  a  concUtiop  and  a  UmitatloD  Uiere  is  Uiis  difoenoe : — 
A  IwBJtitwn  marks  the  otmost  time  of  oMtniiiaDee ;  a  eonditioa  marks 
some  ef  cut,  which,  if  it  happeoa  in  the  coarse  oC  that  time»  is  to  deibat 
(he  estate.   Thus  A.  giTe»  lands  to  B.  for  twenty  years,    hi  this  case  the'    * 
MlBle  may  cndare  to  the  and  of  that  periodi  so  that  it  may  be  fully  com* 
pkted.    The  spooe  of  twenty  years  is  the  period  for  which  the  estate  is 
toeontinae  ; aod  the  words,  appointing^  this  to  be  the  time  ofoaDtinaaiioe, 
are  e^Ded  the  limitation,  from  their  ascertamio^  the  boundary  of  the 
estate.    Bat  if  a  elause  introduced  by,  and  conciading  in  words  of  oon- 
^tieo,  it  added,  that  if  somewhat  diall  be  done,  or  cmiHted  by  eithv  of 
the  partiea,  or  by  any  other  person  in  the  meantime,  that  then  the  term 
of  twenty  years  shall  cease  and  be  yoid,  this  is  a  clause  of  condition ;  ami  . 
eo  the  rise  of  the  eveat  on  which  the  term  is  to  oaaae,  or  be  avoided, .       .  • 
and  a  porsoit  of  title  by  entry  or  clfim,  the  condition  wDl  put  an  end  to      ' 
the  estate  of  ttie  person  to  whom  the  limitation  is  made,  and  of  all  per-  * 
SOBS  »^yim«Y  under  him,  though  th^  period  to  which  it  was  extended  in 
Its  limitation,  i$not  yet  arrired     Prest.  list  22.  * 

A  eondition,  properlv  sq  called,  annexed  to  an  estate,  dUTen  from  what  . 
is  tenaed  a  conaitionai  limitation  in  this,  that  it  i«  the  proper  effect  of  a 
eooditioD  to  giro  title,  by  the  breach  of  it,  to  the  ||raiitor,or  those  daim*- 
inj  firam  him  the  rerersion  in  the  lands ;  a  conditional  limitation  limits 
the  eibite  over  to  a  stranger :  and  in  the  case  of  a  conditional  limitation 
the  estate  expires  and  determines  of  itself,  without  any  act,  as  entry  or 
daim,  to  be  done  or  made  by  him  who  has  the  expectant  interest :  where-  . 
as  in  the  case  of  a  condition 'properly  so  called,  advantage  must  be  taken. 
«f,the  breach  of  it,  by  the  activity  of  the  grantor,  his  heirs,  or  assuns. 
2  Woodd.  143, 4.  2  Bl.  Com.  155.  Feam.  Codt  jftem.  lOt.  400.  The 
•loctrine  ef  remainders  wiU  be  considered  in  the  next  chapter.— f£if«]    ' 


dew  m'  tamtSu  inpurd  nkhdiaie  vweret.  So  it  is,  if 
a  nuo'  mabe  a'leass  fbr  a;  hundred  jrearsi  if  the  leaaee 
im  sp  lutigi  the  letaor  grants  over  the  veveraioD)  the 
leasee  diesi  the  grantee  majr  ent^r,  cfiusd  qud  ngprd. 

V  ^amnimmio       0;  Another  diversity  is.  between  a  condition  annexed 
Mifct  Mid alMi^/W    ^  ^  freehold,  and  a  condition  ktii\exed  to  a  lease  for 

II H.  7.  L*bpibMn  d»  iill^  upoo  conditioD,  thai  if  the  donee,  or  lessee,  goeth 

SiSi^^i  M^  n!    °^^^  Rome  before  sueh  a  day,  the  gift  or  lease  shall 

CoB.3S.    11*^.7.    cease  or  be  void  ;  the  grantee  of  the  rev€(rs7on  shall  never 

riRi.'A^  47sr*^*  tale  advantage  of  this  condition,  because  the  estate  can- 

Nof«7.   $  Rap.  64  b/not  oease  before  an  entry  ;  *but  it'  the  lease  had  been  but 

Sl5  b.?*^  ^   ^^fw  yeirrs,  there  the  grantee  sfaotdd  have  taken  advantage 

(88)*     .     of  the  Kke  eondition«  because  the  lease  for  years  ipso/dt-- 

^  by  the  breach  of  the  condition  without  any  entry  was 

void ;  for  a  lease  for  years  may  begin  without  ceremony, 

and  so  may  end  withoiit  ceremony  ;  but  to  eistate  of 

freehold  cannot  begin  nor  end  withont  ceremony.     And 

of  a  void  thing  a  stranget*  may  take  benefit,  but  not  of  a 

voidable  estate  by  eptrv; 

ft 

815  ab  Another  diversity  is  in  case  of  a  lease  for  years,  where 

tit  bl^lRoL  Abr  -  ^^  condition  is,,  that  the  lease  shall  cease  or  be  void,  as 
47S.   3R«p.e4.)      is  aforesaid,  and  where  the  condition  is  that  tlie  lessor 

shall'  le-enter^  for  there  the  grantee,  as  Littleton  saith, 
shall  never  take  benefit  of  the  condition. 

PI.  Com.  Bttyirimi^V      And  it  is  to  be  observed,  that  where  the  estate  or  leiase 
iea^ei  3S.  ]Mip9^ facto  void  by  th*  condition  or  liinitaiiori,  no  ac- 

coptanca of  the  rent, after  cai{  make  it  to  have  a  conti- 
n\iance :  otherwise  it  is  of  an  estate  or  lease  voidable  by 
J         e«toy,(188). 

,(1t8)  Because  the  aoceptanoe  of       [Thou^  acceptance  of  rent,  at 

rent  cannot  make  a  new  lease,  and  rent,  by  a  remainder-'Dian  will  not 

the  old  one  was  detennined ;  but  amoant  to  a  confirmation  of  a  lease 

the  acceptftnce  of  the  rent  is  a  suf-  void  as  against   him  (JSynuon  r. 

Adent  declaration,  that  it  is  the  les-  J^ii/^fter,  Dougl.  51.  G<KM<n(g^,  d, 

aor's  win  to  continue  the  lease,  for  Cwrttr  v.  Siraphany  1  Cowp.  201. 

be  is  not  entitled  to  the. rent  but  /«n^n#, d.  Fa^«  v.  C/^ureA, 2 Cowp. 

by  the  lease.    [Jfot^  to  (he  ilth  483.),  yet  it  is  an  admission  of  a 

fiUitm.)  tenancy  from  year  to  year,  and  tha^ 


Another  divemty  i8)>6tweeB  coodilAoni  m  dsed,  when* •rn  torn  eM^Mm ui 
of  ffiffeient  hatb  been  said  beC^rc^  and  eondftlion^  ia  hw,  ' 
Am  if  a  man  make  a  lease  foi*  U|b,  there  i»  a  eondition  in 
law  annexed  unto  it,  that  jf  the.l^ssee  dotb  make  appniMrt* 
qr  estate*  &c  that  then  the  teaaor  pnay  entw.  Qfthia«d 
Hie  like  oenditioAa  wr  law,  whU^  do  givie  an  «olry  In 
ike  ksBor,  the  leaaor  hiauN^  and  hia  heirs  AM.  nipjt  only 
take  benefit  of  it,  bitf  alan  kU  a«aif(nee»  aodihe  loid  bf 
eaeheat,  ef^c^taetothdi^nditMiflrinUwbfokeniAilpeir 

pirn  time. 

Another  diversity  thece  is  between  the  judgment  otn^m.tSt^taB, 
the  ennamea  law^  whefeof  Littietoi^  wrotey  and  th#  law  ^>  ^  ^^ 
at  (his  *d^,  by  f^roe  tof  the  stalute  (*)  at  U  H.  8.  c  ^^^ 

34.  (m  a)  ^r>f •     Far  by  the  ocMnmon  kw  no  gnntee  or  Cwutmaion  fAe 
amignea  of  the  reyersioo  could  (as  hath  been,  said)  take 7l')V^^^<q^^ 
a^^^vttage  of  a  Rheniry  by  force  of  4iny  oonditioa.     ]ror>B^P>«uiible. 
ai  the  Mimmon  law,  if  a  man  had  made  a  lease  for  lifo,Ma-  ^''' 
reserriog  a  rent,  &c.  and  if  the  rent  bo  be^iind  a  re-entry^ 
and  the  lessor  grant  the  rererston  over^  the  grantee  should 
take  no  benefit  of  Ae  eonditton,  for  th^  eause  before  re-  . 
hesraed.     But  noW  by  the  said  statute  of  32  H.  8.  the       (f^  ^'^^  ^-) 
grantee  may  take  advantage  thereof,  and  upon  demand  of  . 
the  rent  and  non-paymen^  he  may  re*enter.     By  which 


vil  Iherdiy  be  entttbd  to  the  rent  was  paid  and  feeerred  as 

hdf  a  year's notiee  toquit  />te,  d.  between  Undiord  and  tenaat,  and 

Mmrtin  t.  Watts^  7  T.  R.  88.    £t  tbat  it  was  npt  attribaieble  to  an* 

fil  Xlma,  d.  Bnme  t.  RawHm^  MMroooaAenldatk.  Right  r.Baw^ 

10  East,  eai.  Bat,  Id  order  to  raise,  tfem  3  East^  fttO.   Et  vid.  10  Enit, 

an  nepliad  tenancy  from  the  re-  188, 9.    Doe  ¥.  Ou^/ey,  2  Camp. 

oeqaef  RBt, it  must  appear  tiwt  -  N.  P.O.  SOS.]— [£<;.] 


T-r 


(M  a.)  This  statute  wto  occasioned  hy  fhe  dissolution  of  reUaious 
hooscs.  At  oenunon  law  oovenants  in  leases,  Vke  other  covenants,  could 
only  opcMte  between  the  parties  and  their  privies;  that  isi,  thosewfao 
we  hein  or  executors  to  tiie  covenantors  or  the  oovenantees^  so  that 
Snatees  t^  reversions  of  laadi  held  of  religious  houses,  could  not  avail 
tbesBMlves  of  the  benefit  of  covenants  in  leases  gfranted  to  theiv  temmls : 
and  tniants,  on  the  other  hand,  were  deprived  of  advantages  atipaUttd 
by  thsir  fnmar  landlords.  'Sl^e  first  provision  on  this  he^  was  the  stat- 
ute at  H.  &  c  19.  which  gave  the  Mna  ^  advantfiae,  whsither  ^  isinre* 
T»iit^  conditioas,  or  the  tike,  as  the  lessor  iroqld  have  had.  By  stat  3t 
H.  8Le.34  niis  was  extended  to  the  grantees  of  the  king ;  and  further,  to 
make  this  eqditable  remedy  univernl,  mutual  redress  is  given,  in  all 
cases  of  landlord  and  tenant,  where  the  farmer  grants  his  reversion  Ip 
mother.    4  Reev.  Hift  234, 5.— [£y,]    * 


104  ()»' ESTATES  trPOH   CONDITIOH.  BOOK   IT. 

act  it  18  provided,  that  as  well  every  person  which  sliall 
have  any  grant  of  the  king  of  any  reversion,  &c.  of  any 
lands,  &c.  whieh  pertained  to  monasteries,  toe.  as  also  all 
otherpersona  being  grantees  or  assignees,  &c.  to  or  by  any 
Other  person  or  persons,  and  their  heirs,  executors,  su'cceSr 
soul,  land  assignees,  shall  have  like  advantage  against  the 
lessees,  &c.  by  entry  for  non-payment  of  the  rent,  or  for 
doing  of  waste,  or  other  forfeiture,  &c.  as  the  said  lessors 
or  grantors  themselves  ought  or  might  have  had.  Upon 
thb  act  divers  resolutions  and  judgments  have  been  given, 
'^  which  are  necessary  to  be  known. 

r  ^  PL  Go     Hill  and    ^*'  '^*^  ^^  ®^^  Statute  is  general,  viz.  (sj  that  the 
Qfwap^  €«M,  175,    grantee  of  the  reversion- of  every  cofnmon  person,  as  well 

laa  Dfcn^ibW.^*  ••  ®^  ^^  ^^^Ey  '^^^  *«*«  advantage  of  conditions. 

14Elis.  Dyer  309. 

Wynter^  cas«.  ^   ^^^  ^^  «tat«^  doth  extend  to  grants  made  by  the 

sueeessbrs  of  the  king,  albeit  the  king  be  only  named  in 
the  act 

3#  That  where  the  statute  speakethi  of  lessees,  tliat  the 
same  doth  not  ejietend  to  gifts  in  tail. 

•  •       •  ' 

(90)*  .  4.  That  where  the  statute  speaks  of  ejantees  and  as-' 

fummgnMiviUkin  signees  of  the  reversion,  (t)  that  an  assignee  of  part  of 

l&«««iafiiic0rfiof.  the  state  of  the  reversion  may  take  advantage  of  the  con- 

weU}«*bGaf6,  69.'  dition.     As  if  leflsec  for  life  be,  &c.  and  the  reversion  is 

V^^J^IJj*.  U  granted  Cw  life,  &c     So  if  lessee  for  years,  &c.  be,  and 

Cl  iW.  Abr,  474.  the  reversion  is  (granted  for  years,  the  grantee  for  years 

MBil^IWaS**  shall  take    benefit  of   the  condition,  in  respect  of  thi» 

471.   Ma.  W.)  Vid.  word  (executoTs)  in  the  act. 

7.  E.  3.  64.  Simile  ad- 

jadg«din  Commum  Bcnoo  in  th^  Lord  njrer>  lime.     Paach.  17  Eliz. '  Midi.  14  k  15  Eliz- 

Dyer  309.  Adjadg«|l  WiDterV  case. 

5.  That  a  grantee  of  part  of  the  reversion   shall  not 

<u)  Lib.  5.'fi»l.  54.      (u)  take  advantage  of  the  condition.     As  if  the  lease  be 

.    ^KiMe,^tm«^  ^^  three  acres,  reserving  a  rent  ||pon  condition,  and  the 

Rn^ht^Giaa,  nbi  all- royersion  is  granted  of  two  acres,  the  rent  shall  be  ap- 

^'^  portioned  by  the  act  of  the  parties,  but  the  condition  is 

destroyed,    for  that   it  is  entire   ond  against   commnn 

right 
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6.  That  in  the  king's  case,  the  condttionin  that  case  is 
not  destroyed,  bat  remains  still  in  the  .king4 

7.  By  act  in  law  a  condition  may  be  apportioned  in  the  Lib.  4.  fbl.  lao. 
case  of  a  common  person  ;  as  if  a  lea^  for  yea}*8  be  made  '*"P®*' "  **•*• 
of  two  acres,  one  of  the  nature  of  borough  £iigHsh,  the 

other  at  the  common  law,  and  the  les.<ior,  haying  issue  two  ^J'Jo^b^^  *^'  ** 
aoni,  diedi,  each  of  them   shall  enter  for  the  condition 
broken :  aod  likewise  a  condition  shall  be  apportioned  by 
the  act  and  wrong  of  the  lessee,  as  hath  been  said  in  the 
Chapter  of  Rents  (a). 

» 

8.  If  a  lease  for  life  be  made,  reserving  a  rent  upon  Rw>lv«d  in  Duke>   ' 
condition,  &C.  the  lessor  levies  a  fine  of  the  reversion,  he  jn  communi  Banccx.     * 
is  grantee  or  assignee  of  the  reversion  5  but  without  at- ^*^^*^®'"  ^'*>  l****  ^' 
tommeot  he  shal^  not  take  advantage  of  the  conditio^, 

for  the  makers  of  the  statute  intended  t(|  have  all  neces*  -  .     ' 

sary    inddents  observed,   otherwise  it  might  be  mis-' 

'  '  '      ' 

cbievous  to  the  lessee  (129).  '         , 



9.  There  is  a  diversity  between  a  condition  that  is 

compulsory,  and  a  power  of  revocation  that  is  voluntary  ;  313.  p'^^t,  237.  IMS  b. 

for  a  man  that  hath  a  power  of  revocation  may  by  his  ^  ^®P*  ***»  *1^) 

own  act  extinguish  his  power  of  revocation  in  part,  as 

bjr  levying  of  a  fine  of  part ;  and  yet  the  power  shall 

remain  for  the  residue,  because  it  is  in  nature  of  a  limi* 

tition,  and  not  of  a  ^condition  ;  and  so  it  was  resolved  (^1)* 

(wj  in  the  Earl  of  Shrewsbury's  case,  in  the  court  of  O'')  KEliz.  DyerSS. 

wards,  P.  39  £liz.  and  Mich.  40  &  41  Eliz. 

10.  If  the  lessor  bargaiii  and  sell  the  reversion  by  deed  (?i^?'^!?5r  i^^* 
MDdeDted  and  mroJled,  the  bargieimee  is  not  in  the  per  by  422.)    (3llep.62\b.} 

the  barjpinor,  and  yet  he  is  an  assignee  within  the  sta-         **^^  ^' 
tote.     *So  if  the  lessor  grant  the  reversion  in  fee  to  the 
Qse  of  A.  and,  his  heirs,  A.  is  a  sufficient  assignee  within 

« 

(Its)  Attornment  being;  taken    law  seems  to  be  otherwise  nonr. 
•«Byper4fr  5  Ann.  c  16.  the    [J^otetothellth  ediHtm.] 


(A)  See  anUj  148.  b*  negr  the  tnd- 

Vol,  n.  o 
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the  8tatutC|  because  be  comes  in  by  the  act  and  Umitation 
of  the  party,  albeit  he  is  in  the  posi^  and  the  words  of 
the  statute  be,  to  or  Ay,  and  they  be  assignees  to  himy  al- 
though they  be  not  by  him  :  but  such  as  come  in  merely 
.  by  act  in  law,  as  the  lord  of  the  villain,  the  lord  by  es- 
clieaty  the  lord  that  ^ntereth  or  claimeth  for  mortmaiD, 
or  tJie  like,  shall  not  take  benefit  of  this  statute.  . 

Lib.  6.  M.  113.  Mai-     II.  If  the  lessor  in  the  case  before  bargain  and  sell  the 

«  9^  Fmjce^w,^  reversion  by  deed  indented  and  inrolled,  or  if  the  lessor 

(Gio.  Jae.  9.    1  Rol.  make  a  feoffment  in  fee.  and  the  lessee  re-enter,   the 

*''    «  grantee  or  feoffee  shall  not  take  Any   advantage  of  any 

V   condition,  without  making  notice  to  the  lessee. 

And  10  WM  it  retolved  12.  Albeit  the  whole  word^  of  the  statute  be,  for  lion- 
MifllJi4&'i?£ijs.  pa^ym^ut  of  the  rent,  or  for  doing  of  waste  or  other  for- 
iaComiii^  Banoo^  feiture*  yet  the^rantees  or  assignees  shall  not  take  benefit 
Vid.  Dyer  900.  (Flo.  of  every  forfeirare,  by  force  of  a  coodltioni  but  only  of 

??■  .2?*"*  *^'  such  conditions  as  either  are  incident  to  the  reversion,  as 
1  Leo.  6J.)  ^       ,^        ^*.  •-  1.- 

rent,  or  for  th6  oeneat  of  the  state,  as  for  not  doing  of 

waste,  for  keeping  the  houses  in  reparation,  for  making 

of  fences,  scouring  of  ditches,  for  preserving  of  woods, 

or  such  like,  and  not  for  the  payment  of  any  sum  in  gross, 

delivery  of  corn,  wood,  or  the  like,  so  as  other  forfeiture 

shall  be  taken  for  other  forfeitures  like  to  those  examples 

which  were  there  put,  videlicitf  of  payment  of  rent,  and 

not  doing  of  waste,  which  are  for  the  benefit  of  the  re- 

^  version  (130). 

(130)^  It  has  elio  been  held  upon  resembled  to    loob  a  resenra^rf 

this  statute,  thai  if  k  man  makes  a  of  rent  as  is  mentioned  in  pag^e  47  a. 

lease  for  yean  upon  condition,  that  which  determined  by  the  death  of 

if  the  rent  should  be  in  arrear,  it  the  lessor;  bat  that  nererthslett 

tlK^nld  be  lawful  to  the  lessor  and  the  granteo  .aha|l  have  adyaotage  • 

hia  assigna  to.  re-enter,  and  then  of  tl^  condition,  daring  the  lue 

«     '  the   lessor   assigns  the   reversion  of  the  grantor,  by  the  33'  H.  8. 

over,  and  the  lessee  attorns,  and  Supra  £16  b.  .  So  note,  Uie  gnmtae 

ihfi  lessor  dies,  the  grantee  shall  of  part  of  the  revorstoo  in  the 

not  take  advantage  of  the  condi-  whole  shall  take  adyantage  of  a 

tion  £ir  want  of  these  words  *«  hu  condition ;  for  to  this  porpoae  the 

h&irs^^*  in  the  reservation  of  the  grantee  of  a  revendon  jEbr  life  or 

ooodition ;  the  condition  being  that  years  is  an   assignee   within  Um 

he  and  his  assigns  shall  enter.    By  32  H.  8.  who  may  ^ter ;   which. 

Brown,  serj.  who  moved  the  case  nevertheless,  is  very  'different   ia 

inC  B.  er  reto<tone  T.  Hurst--  the  case  of  a  warranty;   for  a  les- 

It  appears,  therefore,  tiiat  this  re-  see  for  life,  who  has  bat  a  pact  of 

servatioo   of  ooHditioa   is   to  be  the  esUte  in  the  whole,  is  not  as- 


J 
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LittblOB  (sect.  325.)  saith,  IfthtrMt  be  not  paid  at         201  b. 
jaei  /«wc,  then  may  the  feoffor  or  his  heirs  enter,  fyc.  ^-  ^/TJJ^jSSfca'* 
Bjr  this  soetion,  and  by  the  (^.J  therein  containedi  six/^orfy  /o  take  odWon- 
aiogB  are  to  be  understood.  ^^^^  cfrnm^m  • 

(92)* 
^Fint,  where  our  author  oaith^  if  the  rent  be  behind^        Dtmand. 

ttnithovigh  the  rent  be  behind  and  not  paid  (x)j  yet  if  (x)  40  Aas.  iif ' 

the  feoffor  dbth  not  demand  the  same,  &c.  he  shall  never  ?j?7%*^*^^h  s 

re-enter  (ir  2),  because  the  iand  is  the  principal  debtor  f  76.    90  H.  6. 32.'  ' 

98H.6.4a.    PI. 
CoiB.  Kidwely's  oaie, 

mfftetfat  rtmhmt.  Infra  385  b.  Oa  only  with  the  mortgagor  and  hiijj^'  ^^f^^'^lTlo 

Ch0  otber  band,  tbe  gMtee  of  the  aMigns,  the  assignee  of  the  mort«  ^'"^  '  ^^  n  1 

vbofe  ertate  in  rerersioD  in  part  gagee  duuiot  maintain  fui  action  for  yJ^^T'  ^'    '  ^™; 

iiQoC  an  aaaigDee  within  the  3llH.  the  breach  of  these  Cbvenants,  be-  A"'- fJJ' ^'  .  ^J'f • 

f:«  if  tbe  revecaiooer  in  lee  of  cause   they  an  ooUatertfl  to  faig  ^^t.  8Se7.    N«y.  93.) 

fcor  BcratgniitB  two  .acres  in  fee,  grantor's  interest  in  the  land,  and 


the  nwDtae  cannot  enter  \   which  therefore  do  not  run  with  it  JVM 

alea»T«y<!ifctentfa  the  easeof  v.  Husseil^  3  T<  R.  399.    In  the 

wairanty,  ibr  the  feoliee  of  two  former  oase,  the  mortgaged  may 

acres  u  aa  assignee  for  toucher,  maintain  an  ^action  on.  the  breach 

Mfa315a.''--.IiOrdNati.M8S..>  ;ol  the  covenant.  SffBUY.  R^ftueO^ 

If  a  mortga^  and  mortgagee  3  T.R.  6*1^0.    1  H.  Bl.  669.    But- 

~^  a  leaM  in  winch  the  oore*  fer.  Note  118.  • 

1 6r  ttie  rent  and  repairs  arc  .                    ^ 


rS  «)  ace  aec 2  Ld. Raym.  750.  1  Salk. 250.  3 Burr.  1896,7.    Soitis 
if  tHR  be  a  nomint.  pmnm  given  to  the  lessor  for  non-payment,  the  lessor 


the  rent  before  he  can  be  entitled  to  the  penalty ;  or  if  the 
elft«M  be,  that  if  the  rent  be  behind,  the  e»fcate  of  the  leaaoo  ehftU-oeoao^ 
lad  be  void ;  because  the  presumption  is,  Chat  the  lessee  is  attendant  on 
the  iandy  to  sare  his  penalty  and  preserve  his  estate ;  and  therefore  shall 
not  be  puoiri^  without  a  wilful  de&ult.  Which  cannot  be  nuide  i^pear 
wiihovt  a  demand  be  proved,  an^that  it  was  not  answered.  Hutt  42. 
114.  Hob.  90n.  331.  7  Cq>  56  b.  But  where  tne  remedy  for  recovery 
cfthe  rent  is  by  distress,  there  needs  no  demand  previous  to  the  distress, 
ltiiin|,1i  the  deedaays,  that  if  the  rent  be  behind^  being  lawfully  demand- 
ed, die  leaaor  may  distrain,  for  the  i^ery  tak^  of  the  distress  is  a  legal 
demwl  Hob.  207.  Mcor,  883.  Ante,  144  a.  vol.  1.  p.  446.  Also  where 
the  Mwer  of  re-entry  is  given  to  the  4essor  for  non-payment,  without 
a^f  dnttand,  there  no  demand  is  neceisary.  Dyerr686.  5  Co.  40  b.  And 
il  11  mw  lurid,  that  tm  an  ejectment  brought  for  non-payment  of  rent,  an 
aelBBi  entry  is  Uot  necesnory.  Salk.  259.  Bull.  N.  P.  102.  And  by  the 
4  G«D.  2.  e.  28.  s.  2.  in  all  cases  between  landlord  and  tenant,  as  often  ai 
CM -kalf  yearns  rent  shall  be  in  arrear,  tbe  landlord  having  a  right  by  law 
to  le^CBter  for  mmpayment  of  rent,  may,  without  any  formal  demand .  Cr 
re-entry,  serve  a  declaration  in  ejectment  for  recovery  of  the  demised 
praniHt;  and  diaU  recover  judgment  and  execution  in  the  same  manner 
aa  if  the  rent  in  arrear  had  been  lawfully  demanded,  and  re-entry  made. 
Andtf  theleesetf  of  other  person  claiming  under  the  lease,  suffers  judg- 
•MMttft  be  recovered,  and  execution  executed,  without  paying  the  rent 
and  amm  with  costs,  and  without  filing  any  bill  for  reKef  in  equity 
iHthfa  HIk  ealendsr  months  after  such  exdCutioh  executed,  he  shall  be 
biiMd  from  all  reli^  in  law  or  equity,  other  than  by  writ  of  error. 
Oo  the  construction  of  this  statutei  if  has  been  decided,  in  a  reoenf 
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for  the  rent  ifiueth  *out  of  the  land,  and  in  an  assise  for 
th^  rent  the  land  shall  be  put  in  view  ;  and  if  the  land 
be  evicted  by  a  title  paramount,  the  rent  is  avoided,  and 
after  such  eviction  th£  person  of -the  fdoffee  shall  not  be 
charged  therewith,  for  the  person  of  the  feoffee  was  only 
charged  with  the  rent  in  respeet  of  the  grant  out  x>f  the 
land. 


fMerel0>fNKMfc«- 


Secondly,  the  demand  must  be.made  upoa  the  land^ 
because  the  land  is  the  debtor,  and  that  is  the  place  of 
deniand  appointed  biy  law  (r). 


Lib.  t  foL  72, 73. 
BorotiiKh^Vcaae. 


49  Abb.  5.    ISEU^. 
D!er329. 


If  the  l&ing  ma^ketH  a  lease  for  years,  rendering  a  ren 
payable  at  his  receipt  at  Westminster,  and  after  the  king^ 
gnlnteth  the  reversion  to  another  and  his  heirs,  thegran^ 
tee  shall  demand  the  rent  upon  the  land,  and  not  at  the 
klng'^  receipt  at  Weatminster ;  for  as  the  law  wlthoat 
'e3q[>ress  words  doth  appoint  the  lessee  in  the  king's  case 
to  pay  it  at  the  king^s  receipt  (o  2),  so  in  case  of  a  sub- 
ject, the  law  appoints  the  demand  to  be  on  the  land  (3). 

If  there  be  a  house  upon  the  same,  he  must  demand 
the  rent  at  the  house.    An^  he  cannot  demand  it  at  the 


case,  that  though  the  lease  contain  the  words,  "  beings  lawfully  demand- 
ed," yet  the  lessor  may  bnng  ui  ^eptment.  without  any  demand,  pro- 
vided he  has  a  right  of  re-entry,  and  there  was  half  a  year's  rent  in  ar- 
rear,  ftnd  no  tujfioient  distre«-on  the  premises.  jDoe,  d,  Stholtfield  t. 
Alejumder^  2  MauL  &  B,'^2&.  £t  vid.  Dee,  d.  Smell  v.  Fuchauj  16  East, 
286.— -ffirf.]  .  ' 

(I)  [To  the  place  of  performmg  the  condition,  see  LitL  Sect  34<l.  «i|d 
thp  oommenUry  on  that  section^]  • 

(O  9)  If  the  kii^  makes  a  lease  reserving  rent,  the  tenant  must  pay 
it  without  demand, as  is  said,  either  to  his  receiver  ior  that  purpose,. or 
at  the  receipt  of  the  ejusfaequer,  as  well  as  if  by  the  iforda  of  the  lease 
(he  rent  had  Jbeen  made  payable  at  his  exchequer,  or  into  the  hands  of  his 
receiver.  .4  Co.  73.  Cro.  £liz.  462.  Mod.  404.  Pyer,  87.  So  the  kiag 
shall  take  advantage  of  a  condition  lor  re-entiy  on  non-payment  of  rent, 
without  demand,  though  the  lessor  under  whom  the  king  claims,  could 
not  rs-enter  for  default  of  payment  of  the  rent  without  a  demand  madie. 
Knaghi't  eatfi,  5  Co.  5^  ti,b.^[ Ed ] 

■  (?)  V^^^  prior  of  St.  John  Jerusalem  made  a  lease  for  years,  reserve 
ing  xent,  with  a  condition,  of  re-entry,  and  afterwards  surrendered  the 
pnory,  and  all  its  potoessioos  to  the  kii^'  The  judges  were  of.  opinion 
ttiat  the  king,  by  reason  of  his  prerogative,  might  tsSce  advantage  of  the 
ooodition  iwout  demand,  though  the  prior  hitaiclf  could  not.  5  Rep. 
sesab.    JBnllfr.  Note  86.)      • 
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hmsk-door  of  the  house  bat  tt  the  fore^^loor,  because  die 
denaad  must  ever  be  made  at  the  oioat  aotorious.  place. 
Aad  it  is  not  material  whether  any  person  be  there  or  oo. 

Albeit  the  feoffee  be  in  the  hall  or  other  part  of  the . 
bouse,  yet  the  feoffor  need  not  fjfj  but  come,  to  the  fore-  (jf)  BcndloMm  Tml 
door,  for  that  is  the  place  appointed  by  law,  albeit  the**^^^*^*^' 
door  be  open. 

^zj  If  the  feoffment  were  made  of  a  wood  only,  the  202  a.   ' 

demand  must  be  made  at  the  gate  of  the  wood,  or  at(«}  idEUcDTerW. 
some  highway  leading  through  the  wood,  or  other  most 
notorious  place      And  if  one  place  l>e  as  hotortoosas  an-      (Aiite,ltfi(.) 
o&er,  the  feoffor  hath  Election  to  demand  it  at  which  he 
wUl,  and  albeit  *the  feofftje  be  iii  some  other  part  of  the  (^)* 

wood  really  to  pay  the  rent,  yet  that  shall  not  avail  him. 

Bt  nc  de  nmilibus.^ 

it  '         ' 

■.'•_/'■■■  . 

Thirdly,  and  if  the  feoffor  demand  it  on  the  ground  at 
a  place  which  is  not  most  notorious,  as  at  the  back-<ioor 
of  a  house,  &c«  and  iii  pleading  the  feoffor  allege  a  de- 
mand of  the  rent  generally  ft  the  bouse^  the  feoffee  may 
tr«rer«e  the  demand,  and  upon  the  evidence  it  shall  be 
foimd  for  him,  for  that  it  was  a  void  demand* 

.  •  t  * 

Fourthly,  if  the  rent  be  reserved  to  be  paid  at  any  Ljb.  4^  g^,^,^^^ 
place  from  the  land,  yet  it  is  in  law  a  rent,  and  the  feoffor  Jj^»  ^  "tz.   PI. 
must  demand   it  at  the  place  appointed  by  the  parties,. 
observing  that  which  hath  been  said  before  ooncernin]^ 
the  most  notorious  place.  * 

Fifthly,  And  al}  this  is  to  be  unders^tpod.  when  the 
&o&e  rs  absent ;  fbr  if  the  feoffee  cometh  to  the  feoffor 
at  any  place  upon  any  part  of  th<*  ground  at  the  day  of 
payment,  and  offer  his  rent,  albeit  they  be  not  at  the 
moat  notorious  place,  nor  at  the  last  instant,  the  feo£for  (Post,  ill  t.) 
is  bound  to  receive  it,  or  else  W  shall  not  take  any  ad- 
vantage of  any  demand  of  the  rent  for  that  day  (1). 

-         I       -  -  ■     -  ■  --^ —  -■ — -  — — ,.^___ . — 

Q)  F«r  the  diiferenoe  of  theikmand  to  b^  aiade  ia  ewe  of  a  n-wiiry 
to  ftTVMdao  estate,  or  the  forfeiture  of.  a  sum  nomine  j^ima,  end  of  tlM) 
^^BBaad  to  bemadein  ce<)B^«k  eotry  to  cUstraibvaee.beibre*  144  *• 
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mdatwfuuum.)       SitthtjF,  therefore,  Ae  place  of  demand  being  now 
(7  Rep. ».)       i^do^Q^  it  |9  forthw  to  be  known  what  time  the  la^  hath 

appointed  for  the  same.  This  partly  appeareth'  bj  that 
which  hath  been  last  said.  For  albeit  the  last  time  of. 
demand  of  the  rent  is  such  a  convenient  time  before  the 
sun^setting  of  the  last  day  of  payment,  as  the  money 
may  be  numbered  and  received,  notwith8tan(ling»  if  the 
tender  be  made  to  him  that  is  to  receive  it  uponi  any  part 

^  Rfp.  1Mb.)     of  the  land  at  any  time  of  the  last  day  of  payment,,  and  he 

refttsetb,  the  condition  is  saved  for  that  time;  for  by 
the  express  reservation  the  money  is  to  be  paid,  on  the 
day  indefinitely,  and  convenient  tim^  before  the  last  in- 

($  Cro.  «S,  500.)   gt^t^  ig  jjjg  uttermost  time  appointed  by  law,  to  the  in- 

tent*(lSl)  that  then  both  parties  should  meet  together, 
the  one  to  demand  and  .receive,  and  the  other  to  pay^it; 
*(95)  io  as  the  one  ^should  not  prevent  the  other.     But  if  the 

parties  meet  upon  any  part  of  the  land^whatsoever  on  the ' 
same  day,  the  tender  shall  save  the  condition  ifor  ever 
for  that  time. 

Lib.  5.  hi  114.  And  if  the  reservation  of  the  rent  be  (as  here  Littleton 

2J|J^^2^qJV    ,^putteth  the  case)  at  certain  feasts,  with  condition  that.if 
Qut,'i07. 172.^^  it  happen  the  rent  to  be  behind  by  the  space  of  a  vi^eek 
?H?is.*^''''        after  any  day  of  payment,  &c.  in  this  case  the  feoffor 
•  needeth  not  demand  it  on  the  featt  dav,  but  the  utter- 

most time  for  th^  demand  is  a  convenient  lime  (as  hath 
been  said)  before  the  last  day  of  the  week,  unless  before 
that  the  feoffee  meet  the  fedfior  upon  the  land,  and  ten- 
der the  rent  as  is  aforesaid  (p  9). 

(131)  YetthftrentisnotduetiU    outow.  ^  1  Saund.  287.    Sal*.  578. 
ttM  last  minute  of  Cbe  natural  day;    [Jf^teto  Ae  ivfe^edUim,] 
for  if  the  lessor  dies  after  sun-wt,        [See  ant,  vol.  l.p.  486.  n.  (S  1).] 
and  before  nidn^ht,  the  rant  shall.  —[£</.] 
go  to  'the  heir,  and  not  to  the  exe-' 


(P  2)  Sqoh  oooditiofH  however,  is  not  saved  by  the  att«idane«  of  the 
lessee  with.tfae  rent  merely  on  ttee  tot  day  of  payment,  for  if  tlie  lessor 
be  not  then  there  to  xeoeive  it,  the  lesMe;must  eqoaUy  attend  on  the  Isst 
day.  10  Co.  129  a.  Plow.  70.  a.  b.  4  Bae.  Abr.  2«0.  But  in  case  of  a  rent 
pay^e  m  a  partieular  d^,  of  within  a  certain  time  after,  it  is  suflfidient, 
if  the  lessee  attttid  atihe  landontheflnt  dayofpaymentt  and  if  the 
levor  do  not  attend  there  to  receive  it,  the  condition  is  saved.  Botinboth 


CM-  XXTU.         OF  IB9TAT£8  WON  CpKVITloil.  Ill 

If  a  i9Qt  be  grtntsd  pnyable  at  a  eertaia  dajr,  and  if  M>eh*  40  ft  41  E1& 
it  Je  behiod  and  demanded,  the  grantee  ahaU  di»t^ai^Sb^?w!*ttf  *^ 
for  it,  ia  thia^case  the  grants  need  not.  demand  it  at  the  ^*^**'*^'^  ®*''* 
day  ;  but  if  he  demand  it  at  any  time  after,  he  shall  dia- 
tndn  for  it^  tw  the  ip^antee  hath  election  in  tbie^ae  to, 
demand  it  when  he  wilJ,,to  enable  him  to  diatein  (*).     * 

Sef^Iarly,  when  any  man  will  take  adrantage  of  a  818  a. 

condition.  If  he  may  enter,  he  must  enter,  and  when  lie     Mnirfortlmim. 
cannot  enter  he  must  make  a  claim  ;  and  the  reason  is^  2d1Sl)5'S?'^ 
for  that  a  freehold  and  inheritiaince  shall  not  cease  with*>  133  b.  (tRip.53bi) 
oat  entry  or  claim,  and  idso  the  feofior  or  grantor  may 
waive  the  condition  at  his  pleasure. 

*  ft 

As  if  a  man  grant  an  advowsop  to  a  man  and  to  hi8Vid.Iittletoo,ctp. 
heirs  upon  condition,  that  if  the  grantor,  Stc.  pay  twenty    *'^*"* 
pound  on  such  a  day»  &c.  the  state  of  the  grantee  shall 
cease  or  be  utterly  void  (q  2),  the  grantor  payeth  tfie 
money,  yet  the  statd  la  not  revested  in  the  grantor  be* 
hut  a  claim,  and-  that  claim  must  be  made,  at  the  church. 
fajAiid  so  it  is  of  a  reversion  or  remainder,  of  a  rent,  or?*),^^*"jLpJ*^'^" 
common,  or  the  like,  there  must  be  a  claim  before  the 
state  be  revested  in  the  grantor  b^  force  o^  the  conditipo, 
and  that  claim  must  be  made  utpop  the  land. 


ena  a  tcDdar  of  the  rent  at  any  dny,  ivithin  the  tt^ralated  nvunber  of 
d^^  to  dM  lesBor  faimseU;  altho6^  It  be  off  the  premiiQSt  it  luAi^t. 
Cimpr.HmMeion,  1  Cro.  EUx.  48.  Flow|jl70a,b.  10  Co.  129. a. 
Aaa  mm  by  the  before-mentioned  itat  of  4  Geo.  S,  c.  28«  s.  4.  it%  pr6^ 
Tided,  thai  i£  the  tenant,  at  any  txa^Mbfe  the  trial  in  ejectment,  (ate 
lUe  r.  Dmk*  t  -Eait,  9S3.),  pays  or  teoden  to  .the  lessor  or  landlord,  or 
peji  into  ootRt  all  the  arrearv  of  rent  with  the  costs,  the  prooeediii|8  in 
^ectneot  dian  oease.  Belore  this  statute  both  the  oottits  of  lawand^ 
eootta  of  equity  hfd  exercised  a  discretionary  power  o^stayingf  the  le«or 
firaoi  proceeding  at  law,'1n  oases  of  finfeitnre  for  non-payment  of  rent,  1^ 
eompelline  him  to  take  the  money  dae  to  him.  8ee  the  opinion  of  Lee, 
C.  J.  in  wfirfter  ▼.  Snapp^  Andr.  341.  £t  Tid.  Boll.  N.  P.  9T.  S  8o11l  587. 
8  Mod.  346.  10  Mod.  iSs.  SVem.  103.  1  Wib.76.  f  StNi  Sge.  Whir^ 
an  sjleetrntnt  is  broi^siht,  on  the  preeedii^  itatnte,  for  Uiis  foribitnre  of  a 
liiH ,  aedeptance  of  rent  afterwards,  by  the  landlofd^  has  been  h^  to  foe 
a  wairer  of  the  fiirftitare ;  for  it  is  a  peinlty,  and,  by  aooeplinr  the  rent, 
thejMully  is  waived.  Fer  Aston,  J;  in  Doe  t.  Bott^ti  Cowp;  ml— [Ed,] 

Q)  Aole,  144a.  vol  1.  pM47.-i[JW.] 

(QS.)  8eeaee.tCo.  60.  2  And.  8.  3  Com.  piff.  ISOt.  Cenditien 
(OSi)^Sd.] 


ttCSi  1.  «f  faitHorij  in  case  of  a  feoftnent  which  pataeth  bjr 

livery  of  8ei8in»  there  moat  be  a  re^^ntry  by  fciree  of  the 
condition  before  the  state  be  void.  ' 

Lib.  1  fiiLao.  Sir  If  a  man  barndneth  and  selleth  land  by  deed  indented 
^JJ;  ^        and  inroHed«  with  a  proviao,  that  if  the  baripdnor  pay> 

tee.  that  then  the  state  ahall  cease  and  be  void,  he  payeth 

the  Qooey*  the  state  is  not  revested  in  the  barfj^ainer 

befere  a  reentry  (a  2).     And  so  it  is,  if  a  barjz^ain  and 

(iB4p^M«.K  Plo).  sale  be  made  of  a  reversion,  remainder,  advowsony  rent» 

'  commoni  &c    And  ao  it  is,  if  lands  be  devised  to  a  man 

and  to  his  heirs  upon  condition,  that  if  the  devisee  pay 
not  twenty  pound  at  such  a  day,  that  his  estate  shall  cease 
and  be  void,  the  money  is  not  paid,  the  state  shall  not 
be  vested  in  die  heir  before  an  entry.  And  so  it  is,  of 
the  reversion  or  remainder,  an  ad  vowson,  rent,  common) 
or  file  like  (s  2). 

But  the  said  rule  hath  divers  exceptions. 

■ 

Kmtpijmt  t^Ui^nOe  First,  in  the  case  of  Littleton  (sect  350. )  (t  2),  for  that 
vtttSb.vSivt^  he  can  make  no  entry,  he  shall  hot  be  driven  to  makc^ 
D^'scise.   SO  £.4.  any  claim  to  the  reversion  ;  for  aeeSng  by  construction 

of  law  ^the  freehold  and  inheritance  passeth  maintensnt 
ojut  of  the  lessoi^ ;  by  the  like'constmction,  the  freehold 
and  inheritance  by  the  default  of  the  lessee  shall  be  re* 

vested  in  the  lessor  Without  entry  or  claim. 

•     ■ 

(97)*  *2.  If  I  grant  a  rent-eharge  in  fee  out  of  my  land  up- 

^^   «»  k'^^2'1  ^*^  ^'^'*^*^®"'  there  if  the  condition  be  broken,  the  rent 


ras)  A4i.  S  Co.  53  b.  Et  vid.  1  Co.  174  a*— [£i.}. 

vS  2)  [The  «Btr7  or  daim  may  be  mtde  either  bjr  the  party  him— 1<; 
o«  bf  a  itiii^aer  l^  \m  order.  2  Cro.  57.]  An  entry  by  a  stranger 
withcmt  aatfaority  is  good,  if  it  be  assented  to  ailerwards ;  and  it  will 
support  ai^^feotSBeiit,  if  the  assent  be  be£»re  the  demise  in>  the  ^ectnunt. 
Fste&ei  Y.  Adam^  Stn.  1 138.-- [i^tf.] 

(T!^  The  oase.pat  by  Littleton  in  sect,  350.  is  im  follows :  "  If  a  lease 
be  for  five  years*  upoii  oondition,  that  if  the  lessee  within  two  years  pays 
sot  be  shaB  have  the  lee,  and  livvry  is  made,  the  lessee  has  a  iee  oondi* 
tioiial.''  Aot  p.  1 1.  In  this  «ase,  en  the  IpMee  filing  to  p^,  the  fee 
shaU  be  rerestod  in  the  lemor- withoot  entry,  becaoK  be  cannot  ent^r 
^buingtfie  teroi.-^J5tfl} 


AtM  be  extiaetio  my  htid/  becvife  I  (that  am  id  pos- 
fltMon  of  the  Und)  need  make  no  claim  upon  thQ  laud, 
aod  tbepeforetlm  law  shall  adjudge  the  rent  void  with-* 
oat  anj  claizn*  : 

S.  If  a  man  make  a  feoffment  ufitome  io  fQe».upoa90£.4.UIL   90H.T. 
eonditiott  tliat  I  shall  pay  unto  him  twenty  pound  ^^^fttfrna^^l^^^ 
AAjf  fco.  before  the  day  I  let  unto  him  the  land  for  y earS| 
resetving  a  rent^  and  Taft^r  fail  of  payment,  the  feoflee         *21B  k 
(a)  shall  retain  the  land  to  him  and  to  his  heirs,  and  the 
rent  i»  determined  and  extinct,  for  that  the  feoffor  could 
not  eBter,  nor  need  not  claim  opOn  the  land,  for  that  he 
bimaelf  was  in  possession,  and  the  condition  heing  col- 
lateral is  not  suspended  by  the  lease,  otherwise  it  is  of 
rent  reserved. 

4.  If  a  man  by  his  d9ed,  in  consideration.of  fiatlierlyLib.  k  174.   Diggv^s 
lo7e,  ke.  covenant  to  staiid  seised  to  the  use  of  himself?^'    ffj'i'^^. 

237  a*  9o5  b.    Aiile, 

for  life,  and  after  his  decease  to  the  use  of  his  eldest  sen  215  a.) 
in  tail,  the  remainder  to  his  second  son  in  tail,  the  re* 
iBsinder  to  bis  th^'fd  sofi  in  lee,  with  a  proviso,  of  revo- 
ciftioii,.&c.  the  fkther  doth  miike  a  revoeatioh  aecording 
to  tiie  proviso,  lihe  wbol^  estate  is  mairifenant  re-vesfed 
io  ban  without  entry  or  claim,  for  the  eause  aforesaid^ 

BUTin  stich  cases  of  feoffment  upbti  bondiiion     LITTtETON. 
where  thefeoff&r  may  lawfully  enter  for  the  condition  [S«ct  351.  al8b.] 
broken,  ^c.  {1^2)  there,  the  feoffor  hath  not  the  free* 
hold  before  his  entry,  4'c{lS3). 

This  upon  that  which  hath  been  said  is  evident,  and'         SIS  b. 
needelh  no  fticther  explanation. 

(132)  Im-Tau  in  L.  and  M.  and-    at  his  eleetion  to  voicl^'or  <ioritiD«ie 
B41I1.  •    tiie«8ta^6of.tbe>offee,  which  he 

(133)  For  till  entry  it  doth  not    wiUdo,  [Mfe  io  the  Ulh  edition,] 
appear;  the  ftoflbr  having  powor 


(A)  3V«cfwe  appmn  to  require  thfU  Lord  Coke  j^vM  ha»t  uud  ihe 
ml  Mkt  herevuUad  tf  2ec40f.    Su.  JI&.  /2i/<oV  Ai/rp.  p.  119* 
Note  to  I8U1  jBif^,Lond.  1823. 

Vol.  n.  p 
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M2  a.  Regularly  it  u  true,|.tiiatr  h^.  that  eDlerath  for  a  €ood&- 

ILPJiSfaJ'^'^**"  broken  shall  be  aeked  in  hta  first  e«U(e^  or  of  that 
it  aetMltii  Am  ymier  estate  which  he  had  at  the  time  o(  the  estate  madie  upon 
S  ft.  7. 7  K       conditiony  but  yet  this  faiieth  in  many  cases. 


§oihu  1.  In  respect  of  impassibility.     As  if  a  man  seised  of 

2]^f*Jj2'*^^  *lands  in  the  right  of  his  wife  maketh  a  feoflment  in  fj^ 

(is)*  by  deed  indented,  upon  condition  that  the  feofiee  should 

4B.  6.  t.  lib.aio.  demise  the  fand  to  the  feofforfor  his  life,  &c.  the  husband 

^^   jA.      liy hitting 

,5^*7.  dieth,  the  condition  is  broken ;  in  this  case  the  heir  of 


•  a.  (F«t,Sir7b.)    the  husband  shallenter  for  the  condition  broken^  but  it 

28  impossible  for  him  to  haVe  the  estate  that  the  feoffor 
had  at  the  time  of  the  condition  made ;  for  therein  he 
had  bat  an  estate  in  the  right  of  his  wife,  which  by  the(A) 
coverture  was  dissolved.  And  therefore,  when  the  heir 
hath  entered  for  tiie  condition  broken,  and  defeated  the 
feoffment,  his  estate  doth  vanish,  and  presently  the  state 
is  vested  in  the  wife. 

&r$ffueeititjf!         2.  In  respect  of  necessity.     I(  Cestuy  queu9e.%£ie^ 

the  statute  of  R.  3.  and  before  the  statute  of  27  H.  9., 
ha4  made  a.  feoffment  in  fee  upon  condition^  .and  after 
had  entered  for  the  condition  bcokea  i  in  this  case  he 
had  but  an  use  when  the  feoffment  was  made,  but  now 
he  shall  be  seised  of  the  whole  state  of  the  land.  So 
that  as  in  the  former  case,  the  ancestor  had  somewhat  at 
the  making  of  the  condition,  and  the  heir  shall  have 
nothing  when,  he  hath  entered  for  the  condition  broken  \ 
so  in  this  casQ  the,  feoffor  had  no  estate,  or  interest  in  the 
land  at  the  time  of  the  eondition  ma^e,  but  a  bare  use ; 
yet,  after  his  entry  for  the  condition  broken,  he  shall  be 
seised  of  the  whole  st^te  in  the  land,  and  that  also  for  ne- 
oeasity »  for  by  the  feoffment  in  fee  of  Cutuy  que  usCj 
the  whole  estate  and  right  was  divested  out  of  the 
feoffee^.     And  therefore  of  necessity  the  feoffor  must 


(A)  TktUxtikwM readmit  temtyat  tfLordCokehad  muT,  which 
by  the  dstenohmtioii  of  the  coverture.  Note  to  the  18th  £dit  Lend. 
1823. 
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gun  llie  wh<de  esMe  hy  hid  entry  for  the  cboditita  bro- 
keiL 

Tenant  in  special  tail  hath  issue^  and  bis  wife  dierh, 
tenant  in  tyi  maketh  a  feoffment  in  fee  upon,  coo^itiony 
Ike  iaane  dleth,  the  condition  is  broken,  the  fisoflfbr^  re* 
enters,  he  shall  *have  but  an  estate  for  life,  as  tenant  in         *M8  b.  > 
tMjXaprti  fiMsHility  of  issue  extinct  by  the  re-entry,     (8  Rep. 48, 44;) 
and  yet  be  had  an  estate  tail  at  the4im^  of -the  feofiinent^ 

and  that  also  for  necessity. 

•  .  •  ■       .     .  . 

'         •  "    *    .  •  - '     '     ' 

3.  In  some  cases  the  feoflR>r  ^  his  re*en1ry  shall  beor«ri»fMiis€0Bseera/ 

in  his  fonner  estate^  but  not  in  respect  of  some  collateral  ^(a^  loi «.) 

qualities.      As  if  tenant  by  homage    ancestral  maketh 

a  fiBoffment  in  fee  upon  conditioni  and  entereth  upon  the  '      . 

condition  broken,  it  ^shidl  never  be  holden  by  homage        .   (99)* 

aocestrel  again.    And  so  it  is,  if  a  isop^hold  escheat^  and 

the  lord  make  a  feoffment  in  fee  upon  condition,  and  en- 

teretfa  for  the  condition  broken.     And  the  reason  in 

both  these  cases  is,  for  that  the  custom  or  prescription 

tor  the  time  is  interrupted. 

.      . ,  . ' .        .  .  , 

(i)  Lord  and  tenant  by  fealty  and  rent,  the  lord  is  in.l6  An- 1^  (4&ep. 
seisin  ot  his  tent,  the  lord  granteth  his  seignory  to  another 
and  to  his  heirs  upon  condition,  the  tenant  attometh  and 
payetk  his  rent  to  the  grantee,  the  condition  is  hrok^t 
the  lord  distratneth  for  his  renty  and.resobus  is  made^  he 
dun  be  in  his  former,  estate,  and  yet  the  former  seisin 
shdi  not  enable  htm  to  have  an  assise  (o  2^.}  without  a 
new  seisin. 


(I)  Tliii  isaaenuig^y  eootnidicto^  by  ttie  authorities  dted  in  the  mar- 
giB.  In  that  taken  firom  Lord  Coke**  Reports,  it  ii  aaid,  ^^  If  4he  Mi 
pantt  hs  aeis;nory  on  oonditioBraBd  the  teaaot  payi  the  reot.to  the  gpran- 
tae,  and  afterwards  the  conditien  is  bfolDen«  and  the  lord  dittfaina  fiv  the 
tenrioeSf  upon  reecvns  he  thall  have  aatiae,  lor  th»  teiiiB  belbra  ufuM- 
citnL'*— "nia  ease  reported  in  the  qui^  tirom  the  boclL  of  asnes  is 
to  the  wne  eHeet  Bot  it  u  to  be  observed,  that,  whes  the  lord  dn- 
tiaioa,  hb  distrees  nvoonta  to  a  new  entry*  Thiamay  aeeai  to  reboocile 
the  appaieot  contradietion,  in  this  instance,  between  the  eonuneatary 
and  the  aathonties  cited  in  the  marsio.  -,  Builer.  JNolo  89. 

(US)  Conlra4i€o.9b.  And  the  reason  there  i;fven  is,  that  in  tfie 
«aaaofrent,  thedMrass  iiinlieii  ofaneoftry.  Vid- 1S£«  3.  Ass.9f. 
aiSAsi.  13.    Bfpelr,  Seisin,  38.    %KaiL4AS>*-^Ed.] 
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8  H.  7. 7.  U  tenant  in  tail  nuke  a  feoffittent  kiiee  upon  cooditioD, 

and  dietfa>  the  issue  in  UJl  within  age  doth  enter  fortbe 

eondition  broken,  he  shall  he  first  in  as  tenant  in  fee* 

simple  as  heir  to  his  fatfaw,  and  consequently  and  iotftanllj 

(Port,  360  b.)      be  shall  he  remitted.     But  if  the  heir  be  of  ihll  af^  he 

shall  not  be  remitted,  because  he  might  haire  fasd  Ms 
firmtdon  against  the  feoffse,  and  the  entry* for  the  eoo* 
dition  is  hitfowH  aet ;  but  more  shall  be  said  lientof  in 
his  proper  place,  in  the  Chapter  of  Remitter. 

S  H»6»4.  (1  Rd.  If  a  man  make  a  feoffment  in  fee  of  Black  Acre  and 
Abr.  413.)  White  Acre,  upon  condition^  &c.  and  for  breach  thereof 

that  he  ehall  enter  into  Black  Acre,  this  is  good. 

I 

49AflL47.  13  E.  4.  If  tenant  for  life  make  a  feofinent  in  fee  tipon  eondi- 
39  iUi.  15!  f  1 H.  5.  ^f^  ^^  entereth  for  the  coi^dition  broken,  he  ahall  be 
**  M^  aiU'  Sfi.  *^*»*  ^^^  U^®  apMOj  b«t  subjecft  to  a  forfeiture^  for  the 
Fort,  lK»ju)  9tate  18  reduced,  but  the  forfeiture  is  not  pur^  (w  2). 

(100)*  *BUT  where  a  feoffment  U  made  qf  certain  lands, 

UTTLETON.     reserving  a  certain  rent ,  (194)  4^.  upon  such  condi" 

[Sect  327. 202b.]  ^^     ^^^  ^y  ^^^  ^^^^  ^  behind,  (135)  that  it  shall  be 

ettMiion  i9  mder  sn4 

hotAmf&gmcrU.  ,(134}&c.Dotm  j4.»ii0M.  (136)  tladdsd^  I^-andM. 


(W  2)  If  A  tenant  for  life,  with  contii^eot  remainder  over,  makes  % 
itoisMOt  in  iwmpoD  eobdition,  mi4  tke  oontingeney  hofpens  be&ire  tlii^ 
oonditioD  is  broken,  the  remainder  is  destroyed;  but  if  the  tenant  for 
life  eaters  for  the  condition  broken^  before  'th^  oonthigency  happens,  the 
iifB^ff'gf'!*  reoMinder'inll  be  retiv«lyiuidUie  owitingeiioy,  if  it  happens, 
may  vest^  See  Tkonmton  t.  Leach,  1  Ld.  Raym.  314.  S.  P.  Salk.  577. 
Feam.  Cont  Rem.  50d,  510.     , 

With  respeet  to  the  effect  of  an  entry  for  a  oondition  broken :-« As  the 
«Dtry  of  the  feoffor  on  the  feoffee  fer  the  breach  ef  a  eonditioB  defeats 
the  estate  to  which  the  copdition  was  annexed,  so  it  defeats  all  rights 
•od  ineidehti  annexed  to  that  estate,'  as  dower  and  eartesy,  and  all 
efaavgCB  and  inenmbranees  created  1^  the  feoffee,  durinf^  his  posses- 
aktt.  For,  vpon  the  «iitry  of  the  feoflbr,  he  becnmes  seised  of  an  estate 
paraamtmt  to  that  which  was  liable  to  those  chAi^a.    1  Rol.  Abr.  474. 

With  rs|;ard  to  conditions  in  eeneitd,  it  may  be  further  observed,  Ist. 
That  a  eandkion  must  defeat  the  whole  esUte.  Ante,  note  (Y),  p.  33. 
2d.  That  a  oan^Btioa  ■  being  entire  cannot,  in  general,  be  apportioned  by 
the  aet  of  tha  parties,  4  Ca  ISO.  6  Co.  54. ;  thoug:h  it  may  be  appor- 
tiuMd  by  act^ftaw,  or  by  i^t  and  wrong  of  the  leasee.  Ante«  S15  $.  p. 
^.  3d.  That  a  condition  inay  be  mad  fer  part,  and  void  for  the  rest. 
Ante,  n.  (P),  25,  Post,  $70  h*  4tli.^t«t  where  an  eistate  is  eivien  upon 
liODdikioo,  the  taking  posseniM-^tf  the  land  totl^hteh  the  con^on  is  an- 
nexed, binds  to  the  perfermaiitfa  of  the  condHiflD«  «VMi  though  ««ch  per- 
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butfUfcr  iht/mtghr  9nd(lp)  Mshsirsto  m/«r  (187), 

tM  i9  koU  the  lan4,  tmiil  ke  be  9aHsfied  or  paid  tie 

rent  bekkkd^  ifc.  in  ikis  case  if  the  refit  be  behind,  and 

the  feogor  or  hie  ^heire  enter,  the  feoffee  is  not  al-         *203  a. 

tsgeiha^  excluded /rem  this  (138),  but  the  feoffor  shaU 

haee  and  hold  the  land,  and  thereof  take  the  prpfite^ 

unJtU  (l^)  he  be  satisfied  of  the  rent  behind;  and 

when  he  is  satisfied,  then  may  the  feoffee  (140)  ra-efi/er 

inio  the  same  land,  and  hold  (141 )  it  as  he  held  it-he^ 

fere.    For  in  this  ease,  the  feoffor  shall  have  ( L4J»)  the^ 

land bui in  mannerasfor  a  distress,  until  HAS)  he  be 

saHefiedqf  therentf  4^.  though  (144)  he  take  thepro^ 

fiis  in  the  nsean  time  (145)  to  his  awn  use,  fyc* 

"  And- to  hold  the  kmd  until  he  be  satitfied  or  paid         20S  b 


tktrtiU  behind,  ^.    By  thU  it  is  impli«d,  that  if  audi  ^jt"^  2**-  ^ 

a  CeoffiaKiii  be  made,  resemikg,  fbj  for  example,  eight  19  r.  s.  done  reot  10. 

marka  rent  at  the  feast  of  Eaater,  with  such  a  conditfoii  fh^?^  ?f:»  ^ 

,  ,  (4)  ao  E.  3.  til.  Cove- 

as  IS  aforesaid,  the  feoffor  at  the  feast  day  demands  the  nwt  3. 

leo^  the  feoffee  payeth  unto  him  six  marks  parcel  i>f  the 
lent,  the  feoffor  ehtereth'into  the  lands,  and  taketh  the 
pro&la  towards  satisfaction.  Afterwards  the  feoffee  doth 
tender  the  two  mmics  residue  of  the  rent  to  the  feoffor 
upoo  the  tend,  who  refilseth.it  It  *hath  been  adjudged,  «203  a. 
that  the  feoffee  upon  the  refusal  may  enter  into  the  land  ; 
isr  wheo  the  feoffor/ is  siitiafied^  either  by  *p^rceptio«  oif  (101)^ 

the  profits,  or  by  payment,  or  tender  and  refusal,  or  part- 
ly by  the  one  and  partly  .  by  the  other,  the  feoffee  may 


(IX)  c  added  in  L.  and  M.  (149)  avera  la  ierrt'Ceo  oner  in 

QBn)  en  la  terre  temta  de  tux  m  L.  and  M ,  'and  Roh. 

Lb  ^  M.  (143)  pLt  added  ijs'  L.  alid  M.  and 

fist)  ie  added  in  L.  and  M.  and  Roh. 

iMS)  foe  added  in  L.  aiid-  M.  R< 

«■  Hon.  (145)  a  mn  ttf  e  iimwu  not  in  \» . 

\M0)  re-^fUrer-tntre  in  L.  and  and  M.  uor  Rob. 
1I»WA  Rah. 

'04I}  eeme^eoment  in  L.  and  M. 


n44)  gue  not  in  L.  and  M.  noi- 


be  attended  with  Im.  thtke  <f  MorUagut  v.  Beaulieu<, 
3  Bra,  P.  C.  277.  AWtnuy^mtral  v.  CkrUCt  Hoipital,  3  Bro.  C  C. 
185.    Alitme^^eneral  y.  Anirew,  3  Vei,  jou.  $33^[£tf.  J 
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re-enter  into  the  land.     And'thie  is  within  the  wortb  of 

^Autninmi  in  esse     Littteton,  viz.  *  <  tmiil  he  be  aoH^fteiL  V     And  eliieii  the 

JjrtS!  '"l^^'  ft^ffo-^  «»*d  -^Ptod  lAr«  of  his  rent,  yet,  h^  m^y  enter 
Fa.  100.)    '  for  the  oonditton  broken,  and  retain  the  hind,  until  he 

be  satisfi^'of  the  whole  (x  d.}.    All  which  is  worthy  of 
observation. 

.'  ■ 

^f/n  this  ease,  the  feojfor  shall  have  the  land  but  in 

tnanner  as  /or  a  distress j  until  he  be  s€^H^fied<,  ^/' 

(aidi  S9S.  ^344.     By  this  it  appeareth,  that  the  feoffor  by  his  re-entry  gain* 

Plaw.6«4b.)  ^^jj  no  estote  of  freehold  (r  %.),  but  an  interest  by  &e 

agreement  of  the  parties  to  talie  the  profits  in  nature  of 
a  distress.  And  therefore  if  a  man  maketh  a  lease  for 
life,  with  a  reservation  of  a  rent,  and  such  a  condition^  if 
he  enter  (upon)  the  condition  broken,  and  take  the  pro- 
fits of  the  \zxidLquousque^  &e.  he  shall  not  have  an  action 
of  debt  for  the  rent  arerj^^  for  that  the  freehold  of  the 
lessee  doth  continue:  and  therefore  the  book  (cj  that 
(c)  2  E.  9.  fid.  7.        seemeth  to  the  contrary  is  false  printed,  and  the  true  case 

was  of  a  lease  for  years,  as  it  appeareth  afterwards  in  the 
same  page  of  the  leaf. 

But  herein  also  a  diversity  worthy  the  observation  is 
implied,  viz.  If  a  man  make  a  leise  for  years,  reserving  a 
rent,  with,  a  condition,  that  if  the  rent  be  behind,,  that  the 
ksaor  shall  re-enter  and  take  the  pro^ts>  until  thereof 


(X  2)  Thai  a  previous  demand  i3  necessary  in  Uih  case,  a^  well  as 
where  the  entry  .is  general,  see  Hob.  ft^.  133.  21)8.  And  to  entitle  him* 
self  to  the  penalty,  Lord  Hobart  thou^^ht  thai  there  must  also  be  a  de» 
mand.  of  the  rent  on  the  day  after  it  became  ^diie.  Ibid.  Elt  vid.  5  Bac. 
Abr.  40.— [iJrf.] 

(Ti)  For  the  freehold  continues  in  the  feoffee.  ,  3  Com.  Dig.  130. 
And  so  it  is,  though  the  condition  be,  ^  that  the  feoffor  his  heirs  and 
assigns  shall  enter,"  &c.  Jemott  v.  Cowl^^  I  Sannd.  112.  1  Sid.  344. 
Ray*  136.  158.'  And  if  the  feoffor  enters,  his  interest  goes  to  his  execa- 
tors.  1  Sid.  2S3.  26^  344,  5.  But,  in  thi^  caae,  he  who  enters  may  main- 
tain  an  ejectment ;  for  he  has  an  interest  sufficient  to  enable  him  to 
make  a  lease  for  trial  of  the  title.  1  Lev-  170.  1  Sid.  345.  1  Saund. 
1 12.  3  Com.  ^ig.  130.  (0. 4.)  So  a  fine  levied  to  tlie  grantee  of  a  rent- 
charge,  with  a  power  limited  by  way  of  use,  to  enter  on  non-pajrment  of 
the  rent,  *^  and  retain  until  he  be  fully  satisfied,''  conveys  to  him  on  entr^ 
an  estate  in  poseession^  of  which  Im  lessee-  may  maintain  ejectment;  for 
it  is  quasi  a  conditional  inheritance  until  the  rent  be  p^id.  Havtr^U  v. 
Hdrc,2  Cro.  Jac.  611.— f£rf*]  •  . 
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» 

he  he  SBfitified,  there  tbe  profils  shall  be  eoutited  as  par- 
ed of  the  satisfaction,  ;aitd  duriDg  the  time  that  he  so 
tafcechthe  profits^  he  shall  jiot  hare  ati  action  of  debt  for 
rent,  for  the  satiafifcctioQ  whereof  he  taketh  the  f»t^ts» 
But  if  theconditioD  be,  that  he  sh»ll  take  tbe  profits  on*  (102)*. 

ta  the  feoffor  (a)  be  satisfied  or  paid  of  *the  rent,,  with-^^^- \7-  J^  ^    ' 
out  saying  (thereof),  or  to  the  tike  effect,  there  tbe  pro- 43  E.  3.21.   31  Am.' 
fits  shall  be  aecounted  no  part  <xf  the  Sitiafiiction,  but  to  5^*  gg-   V'^  ^Stat 

-  "^         .  '  '  ae  AUrtoBf  cap.  fi. 

liastan  the  feSBee  to  pay  it,  and,  aa  Littleton  here  saith,  and  obtenrettMie 
thflt  ontil  he  be  satisfied,  he  shall  take  the  profits  in  the^^^/SyT 

meantiae  to  his  own  Ose  (z  8. )  f i).  cemr^^anaht^ce.   £t 

'  ^      '  c  7,  without  thit 
'  woitl(]iidea    See 

'  ^^ --T — ^. ante,  Stb. 


(A)  TTu  tfforrf  feoffor  seems  to  be  here  inserted  for  lessor.  Set  Mr*  Rii- 
w's  Mir.  p.  119.    Note  to  iath£^.Lond   18123. 

CE)  See  Mr.  BuiUr^s  note  at  the  end  of  the  volume.    Note  9. 

[i  2.)  This  distibction,  aa  to  when  the. profits- taken  by  the  lessor  a^ 
"terentriraffeuid  when  they  are  not.  to  be  m  satislaction  of  the  rent,  is  not 
admittwl  in  e^iaity ;  for  the  courts  of  equity  will  always  make  the  lessor 
aeooant  to  the  lessee  ibr  the  profits  of  the  estate  during^  the  time  of  his  be«> 
ia^  uk  poascwion  of  it,  and  decree  him  after  he  is  satisfied  tbe  rent  id  mr- 
rear^'aod  tbe  costs,  charge,  and  expenses  attending  his  entry  and  deten- 
tian  of  te  lands,  to  give  up  the  possession  to. the  lessee,  and  ddiver  and 
pajUmtiie  sorpltts  of^^the  profiiB  of  (^e  estate,  and  the  money  ariUDg 
thereby.    6  Bac  Abr.  38.  ed.  GwilL 

Where  e  mortgage  was  made  to  the  use  of  the  mortgagee  and  his  heiis, 
msSA  he  should  have  received  by  the  rents  send  profits  thereof  the  money 
bonowed  with  interest,  and  all  other  sums  advanced  by  him  to  the  mort- 
pigOFi  end  after  payment  by  toch  rent  of  the  mortgage-mooey,  then  to 
the  use  of  the  m.ortgagQr  for  life,  with  remainder  over ;  it  was  held,  that 
fte  mortgagee  waseoly  in  the  nature  of  a  tenant  by  elegH^  and  that  as 
aoQB  aa  ius  prinoipal  w>th  interest  was  ^satisfied,  either  by  being  paid  'off| 
or  by  perceptioa  of  th(^  rents  and  profits,  the  estate  of  the  mortgagee 
ceased ;  and  tbe  mortgagor,  or  his  jrepreseot^tives,  might  have  maiotuii«- 
ed  an  ejectment  And  the  court  observed,  that  the  mortgager  had  jt 
right  \0  come  into  equity  for  an  aooount  of  the  profit  received,  as  in  an 
ekgii  the  ooousor  hsts  a  right  to  see,  if  the  conusee,  on  the  eztendied  va- 
laejaa  teoeived  a  satiifiu^on  for  hi?  whole  debt,  and  to  have  the  surplus 
paid  to  htm.  Yates  r.  Hambly^  %  Atk.  360.  In  tbe  above 'case  tiipe  was 
add  to  be  no  bar  to  the  redemption,  it  being  analogous  to  a  Welsh  mort- 
ag«w  Had.  363.  Et  vid.  Howell  r.  Price,  PrecCh.  423.  1, 1?.  Wms. 
91.  t  Veni.  701.  OnU  y*  Htmmgy  1  Vem.  418.  What  is  called  a  Welsh 
swtlgaga,  is  a  perpetual  power  of  redemption,,  subsisting  for  ever,  and 
where  the  mortgagee  cannot  compel  a  redemption  or  a  foreclosure, 
JLff^gvef  V.  Setmen,  t  Ves.  402 :  but  there  are  ctrcumstapces  which  iQay 
tfeaSe  a  bar  even  in  mortgages  of  this  description.  See  YtUes  r.Hamlflyf 
supra.    Hv^refe  v.  ^a£&,  4  Bro.  P.  C.  369. 

In  a  fanaer  note  on  the  subject  of  ^lortgages,  it  was  mentioiied,  that  a 
mortgagee  In  possession  is  liable  to  account  with  the  mortgagor  for  the 
rents  alid  profits  actually  received.  Ant  p.  37.  n.  (Z).  It  may  be  far- 
ther obeenred^  that  where  the  yearly  rents  |uid  profits  of  an  estate  in 
■loc^Bge  greatly  exceed  the  interest  of  the  jnoney  lent,  rests  are  annu* 
ally  AMde  on  making  up  the  account,  and  tb^  surplus  applied  to  sink  the 
pnncipaL    Qould  v,Tanered,  2  Aik.  534.  ,  But  as  this  is  often  attended 
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2l\h.  By  aeejfcion  941 ,  it ^ appeareth,  ;tbat  if  Ae  cMcUtioo  be 

10.  fFMMottftett    broken  for  non-payment  of  tbe  rent,  ycflif  th^  feoAr 

feUure,  briDfj^eth  an  isiue  for  the  rent  due  al  that  time,  he  ehall 

^braConmbte^^*  never  enter  for  the  condition  broken,  because  he  affirmelh 

14  An.  11.  45  Aas.  5.  the  rent  to  have  a  continuanoe,  and  thereby  waiv^tb  tfao 

73?  n.  C^m.  13^    eondition.   And  so  it  is,  if  the  rent  had  had  a  clause  of  ihh 

sa  H.  p.  67.    (3  Rep.  irena  annexed  unto  it,  if  the  feoffor  had  dialndiieii.  (on  the 

475.    P«i^73A.       rent,  for  oontpeyment  whereof  the  condition  was  hroktm 

lfoj^.7*>  he  ahottld.  neves  enter  for;  the  condition  biekeiiy  but  he 

( 103)*     '    may  receive  that  rent,  and  *acquit  the  aame,  and  yet  ealar 

for  the  condition  broken  (▲  3.).     But  if  he  accept  a  not 

'    ^  due  at  a  day  after,  be  ahall  not  enter  for  the  condition 

broken,  because  he  thereby  affirmetfa  the  lease  to  have  a 

continuance  (b  3.). 

LITTLETON.  •^LSO,  a  man  cannot  plead  in  any  action  (c  3.), 
[Sect.  365. 2^5  a  ]  /^/  an  estate  wastaade  infeej  or  in  fee-tail,  or  for 
ti^m^.  **  term  of  life^  upon^  condition,  (146)  \f  he  doth  not 
hipi^iimgcmtditum  tioucA  a  record  of  this,  or  show  a  writing  wader  seafy 
fr€ehM,th€pariy  mutt  proving  the  same  condition.  For  it  is  a  common 
^/orththedeedun'  turning,  that  a  rnctn  by  pka  shall  not  d^ecU  any  es- 

(146)  fue  addfd  in  L»  and  M.  and  Roh. 


»     1 

with  gpreat  hardships  to  mortg^agees  (especially  ^en  the  sum  is  lat^, 
and  the  mortgagee  fiorced  to  enter  apon  the  estate,  and  then  can  ohly  sa* 
li^  his  debt  by  parcels,  ahd  is  a  foailiiT  to  the  mortga^r  witfaont  salary, 
subject  to  anacco(lint,'(2  Pow.  Mort.  1038-),  rests  cannot  be  made  ttikas 
speciaUy  directed  by  the  decree.  Dmrit  r.  Jtfo^,  Sd  May,  1816,  cited  1- 
Mad!  Rep.  14. .  Fowler  v.  mghtitick,  cited  ibid.  Webber  v.  Hunt,  1 
Mad.Rep.13.— rErf.]" 

(A  3}  That,  after  acceptance  df  part  of  this  rent,  the  lessor  may  re- 
enter fdr  the  residae,  se^  10  H-  7.  24  a.— -f  Etf.] 

(B  3)  See  ace.  3  Salk.  3.  Cowp.  303.  Ante,  p. 50.  n.  (T).  So  where^ 
upon  an  Qectment  by  a  landlord  against  his  tenant,  on  a  proviso  for  re- 
entry for  T)on-payment  of  rent,  it  appeared,  that  the  lessor  had  brought 
covenant  for  half  a  year's  rent,  dUe  on  a  day  Mibsequent  to  the  day  of 
the  demise  laid  in  the  declaration  in  ejectment,  and  a  rule  had  be^  ob- 
tained to  pay  the  rent  arrear  into  court  in  that  action ;  it  was  held,  tfant 
the  plaint^  had  waved  the  right  of  entry  for  the  forfeiture ;  because  by 
bringiDg  the  action  of  (^venant  on  the  lease,  he  adnutted  tiie  defendant 
to  be  tenant  in  possession  by  virtue  df  the  lease ;  and  the  tenant  having 
brought  the  money  into  court,  was  equivalent  to  acceptance.  The  law 
will  alwa3rs  incline  against  forfeitures,  as  courts  of  equity  relieve  against 
them.    Roe,  d.  Cromptan  v.  MinshaH,  Bull.  N.  P.  96.  Sel.  N.  P.  »77.-*  . 


\Ed^^ 

a  ftiturc  chapter.     Post,  Book  tl!.  Chap.  J.  Of  Pleading,— [W] 


3)  The  general  doctrine  of  pleading  will  be  explained  at  laife  ift 


CB.  3UCV1I.        OV  VaTAfTBS  UPON  C^RBITIOK.  121 

UUe  ^/freehold  by  foree  qf  any  such  candition,  unless 
heAoweih  tht  proof  of  the  condition  in  torUingy  fyc, 
unless  it  be  ^in  some  special  cascs^  ^c.     But  of  chattels         ^225  b. 
real^  as  of  a  lease  for  years,  or  of  grants  qf  u>arck 
vuuk  by. guardians  in  chivalry^  and.  such  like^  ^c.  a 
man  mtty  plead  that  such  leases  or  grants  toere  made 
upon  eondiHouy  4^.   without  showing  any  tvriting  of 
the  condition.     So  in  the  same  manner  a  man  may  do 
qf  ^ft^  ond  grants  of  chattels  personal,  and  of,  con- 
tracts personaly  ^c.  .        ,  . 

"  Unless  it  be  in  some  special  cases,  4*c^"    Hereby  i^Sh, 

is  implied,  thai  if  a  guardian  in  chivalry ,  in  Ihe  right  ^*^'"^'»'*»'"«^' 
of  the  heir,  eotereth  for  a  conditien  broken,   he  ^^Vtir^uattrmi^JT'^* 
plead  the  state  upoh  Gonditibn,  without  showing  of  anyS  «  «'  J?*"^:  ^^^ 
deed,  beeaase  his  interest  is  created  by  the  law.     And  tent.  13.  35  H.  6.  tit » 
so  it  is  (d)  of  a  tenant  by  statute  merchant  or  staple,  or  Monstraw  des  Faits 
tenant  bv  elegit,  ,  ,  _ 

(5  Rep.  75  a.)  '  («  Gro.  217.)     QO  Rep.  93,  94.)    36  H.  6.  tit.  MwfatraB*  des  Ffits 
11  b.  7  H.  6.    17  H.  6.  5.    3  H-  6.  21.      33  H.  6. 1.     14  H.  8-  9. 

likewise  tenant  in  dower  shall  plead  a  condition,  &c«. 
wUhoai showing  of  the  deed.  And  the  reason  of  these 
and  *the  like  easesy  is,  Cor  that  the  law  doth  create  these  (104)^ 

estates^  and  they  come  not  in  by  him  that  entered  for  the 
condition  broken,  so  as  ^ey  might  provide  (or  the  show* 
ingof  the  deed,  but  they  come  to  the  land  by  authority 
of  law,  and  therefore  the  law  will  allow  them  to  ple4d 
the  condition  wkhotit  showing  of  it. 

to 

fej  Bat  the  lord  by  ^Ischeat,  atbeit  his  estate  be  created  226  a. 

bykw,  shall  not  plead  a  condition  to  defeat  a  freihold  (^*^  J**!^  *** '*^ 
without  showing  of  it,  because  the  deed  doth  belong  unto  (o)  35  U.  6.  vfyi  rap. 
him. 

A  tenant  by  the  curtesy  shall  not  ffj  plead  a  condition  (/)  35  H.  S.  ubisup. 
made  by  his  wife,  and  a  re-entry  for  the  condition  broken 
without  showing  the  deed  ^  for  albeit  his  estate  be  created 

Voju  11.  Q 


m 
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by  lawy  yet  the  law  presumeth  that  he  had  die  poaaessioii 
of  the  deeds  and  evidences  belonging  to  bis  wife  (d  3.)^ 


(jgy  14  H.  6. 8w  PI.         fgj  But  lessees  for  years,  and  all  others  that  claim  by 
«^149.    (10  ReP'uny  conveyance  from  the  party,  or  justify  as  servant  by 


exeeuied; 
(h)UE.X9t 


(6Iiq[».S8.) 


u 


(Cro.  Car.  444.) 
tftar  this  Chapter, 

Uglrtfad'f 


(105)^ 


llE.3.  tiLMon- 
ttnmtdMFaitsns. 
45  £.3. 8. 


commandment,  &6.  must  show  the  deed. 

•  /'A^  R;   bropght  an  geetione  firmx  against  B.   for 
ejecting  htm  out  of  the  manor  of  D.  which  he  held  for 
tgrm  of  years  of  the  demise  of  C.  ;  E.  the  defendant 
plieaded  that  B<  gave  the  sard  manor  to  P.  and  Katheri&e 
his  wife  in  tail,  who  had  issue  £.'the  defendant,  and  af- 
ter the  donees  infeoffed  C.  of  the  manor,  upon  conditkm 
that  he  should  demise  the  manor  for  years  to  R.  the 
plaintiff,  the  remainder  to  the  husband  and  to  the  wife, 
&Cr     C.  did  demise  the  land  to  R.  the  plaintiff  for  years^ 
but  kept  the  reversion  to  himself,  wherefore  Katheriney 
after  the  decease  of  her  husband,  entered  upon  the  plain- 
tiff, &C.  for  the  condition  broken,  and  died,  after  whose  de- 
cease the  land  descended  to  E.  the  issue  in  tail,  &c.  notv 
defendant^  judgment  upon  action  :  exception  was  taken 
against  this  pl^,  bdcause  E.'  the  defendant  maintained 
his  entry  by  force  of  a  condition  broken,  and  showed 
ibtlh  no  deed  ;  and  the  plea  was  ruled  to  be  good,  he* 
ctnse  the  thing  was  executed,  and  therefore  he  need  not 
show  forth  the  deed:    ^Nota^  the  defendant  being  issue 
in  tail  was  remitted  to  the  estate  tail  (i). 

In  aprmcipe  qudd reddat  kf^aiinBtS.^  who  pleaded  that 
R.  was  seised,  and  infeoflfed  him  in  mortgage  upon  con* 
ditioo  of  payment  of  certain  money  at  a  day,  and  said 
that  R.  paid  the  money  at  the .  day,  and  entered,  judg- 
ment of  the  writ:  exception  was  taken  to  this  plea,  for 
that  he  showed  forth  no  deed  of  the  condition,  atid  it 


(D  3)  And  tenant  by  th6  curtesy  is  entiUed  to  keep  the  deeds  during^ 
his  life.  10  Co.  94  b.  95  B^Ed.] 

(I)  **  This  IB  the  reason  of  this  case,  for  now  he  claims  above  the  coir- 
dition,  and  therefore  need  not  show  the  deed.  Jofra,  237  b." — ^Lord 
Nott.  MSS.     [Butier.  Note  137.} 
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wasndedy  thtt  he  need  not  show  forth  the  deed,  for  two 

emses^     1.  That  he  ought  not  to  show  any  deed  to  the 

demandant^  because  the  demaadant  is  a  stranger.     2.  It 

might  be,  when  R.  paid  the  money,  and  the  condition     (Cr6.  Car.  372.} 

p^'ftumied,    that   the    de^d   was    re-bailed    to  R.  and 

thereupon  flie  plea  waa  adjudged   good,  and  the. writ 
abated. 

If  land  be  mortgaged  upon  condition,  and  the  mort-^^-^®^  ^*"**- 
gagee  letteth  the  land  for  years,  reserving  a  rent,  the 
condition  is  performed,  the  mortgagor  re-enters ;  in  an 
action  of  debt  brought  for  the  rent,  the  lessee  shall  plead 
die  condition  and  the  re-entry,  without  showing  forth 
any  deed  (k  3.}. 

V  '  I 

«  «  ■ 

In  an  asaiae  the  tenant  pleads  a  feoffment  of  the  ances-  or  where  ike  thowingu 
iforaf  the  plaintiff  unto  him,  &c.  the  plaintiff  saith  that^jj^^^^^a^^*^ 
the  feofinent  was  upon,  condit  ion,  &c.  and  that  the  cOn*  lO  ti.  4. 9  b.  43  £.  3. 

•'  '  Vid  10  E  3-41 

ditioD  was  broken,  and  pleads  a  re-entry,  and  that  the  simjie  in  IHwr. 
tenant  entered  and  t'^ok  away  the  chest  in  which  the  deed 
was,  and  yet  detainelh  (be  same  ;  the  plaintiff  shall  not, 
in  this  ease  be  enforced  to  show  tii^e  deed  (f  3.). 

If  a  woeaan  give  hmds  to  a  man  and  his  heirs  by  deed  ^*  ^a  V  F^^'i^** 

-  i»        V  .       .      1.  L  andF«it>114, 

or  withoat,  generally,  she  may  m  piekding^ater  the  sameF.  if.  B.  las  b. 
ta  be  cau9d  matrimonii  prmhcuH^  albeit  die  hath  no-^S".^  *f?**?S", 

^*        -     m       '  •        .  .  -1  1  -OW  faiu  185.  aid. 4p 

tmng  ID  *  writing  to  prove  the  same,  the  reason  whereof  35,  J^c.  ii  H.  7.  tpb. 

(Doc  Play.  51.) 
(*)  Ante,  204a.  p.  8;  iM^^iS,"^) 

.         '  (106)* 


(E  3)  That  a  man  who  pleadi  a  deed  to  which  he  ii  neither  party  nor 
privy.  Bead  not  show  it,  if  the  estate  be  executed,  see  aoc.  6  Co.  38  b. 
aCro.  10S.  Bat  a  pat^  or  priry  to  a  deed  must  show  k,  though  the 
estate  be  ezieeated :  as  the  leesor  himself  cannot  plead  a  condition  and 
anAry  lor  the  cooditioD  broken,  without  showings  the  deed,  thoug^h  the 
oonditioobe  executed.  Post,i27  b.  228  b.  5  Com.  Dig:.  475.  Pl^der, 
(OllV-ffiil 

(F  i)  Acfi.  5  Co»  75  a.    3  Lev.  9$.— [«.] 
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LITTLETON.         JiLSOy  albeit  a  mim  cannot  in  any  action  plead  a  . 
[^\^^^^f ^^  ^A  condition  which  toucheth  and  concerns  a  freehold, 
KfiagimtiUu&r,       wthout  showing  writing  of  this,  as  is  aforesaid,  yet 

brt^oT^^^/Zti-^  ^"^^  ^^^  *^  otrfci/  upon  such  a  condition  by  thever^ 
dUiotiyjltfendunft  not  diet  of  twelve  nun  taken  at  large^   in  an  assise  *<if 
^wngdeedayie  ^qovcI  disseisin,  or  in  any  other  action  where  the  jus^ 
*2a6b.  ticesvnll  take   (Mb)  the  verdict  qf  twelve  jurors  at 

large,  ^^s  put  the  casCy  h  man  seised  of  certain  laud 
in  fee,  letteth  the  same  land  to  another  for  term  of 
life  without  deed  (o  3.),  upon  condition  to  render  to 
the  lessor  a  certain  rent^  and  for  default  of  payment 
a  re-entry,  fyc.  by  force  whereof  the  lessee  is  seised  a^ 
qf  freehold^  and  after  the  rent  is  behind^  by  which  the 
lessor  entereth  into  the  landy  and  after  the  lessee  ar- 
raign  an  assise  of  novei  disseisin  of  the  land  against 
the  lessor,  who  pleads  thatM  did  no  Ufrong  nor  dis- 
seisin^  and  upon  this  the  assise  is  taken  ;  in  this  case 
the  recognitors  of  the  assise  may  say  and  render  to 
the  justices  their  verdict  at  large  upon  the  whole  mat- 
[CokXy^iTb.]  ter  (here  it  app>eareth,  that  the  jurors  may  find  the  fact, 
10  A».  p.  9.    21  Affc  albeit  the  deed  be  not  showed  in  evidence,  and  the  ra- 

■28.    17  Am*  90. 

31  AH.21.33A8S.S.  *ther  for  that  the  condition  upon  the  livery  (ais  hatli  been 

^  ^10 1^4  9*  ^  ^'  ^*^)  "  8<^^»  albeit  there  be  no  deed  at  all),  ds  to  say, 
7  H.  5.6.   9  £.  4  26.  that  the  defendant  was  seised  of  the  land  in  his  de- 

16.  itT  uh.  7.  s^^'^^^^^^^^-^^'  ^^^  ^  seisedy  let  the  same  land  to 
{Ant«,225.  Cro.  Jao.  the  plaintiff  for  term  of  his  lifcy  rendering  to  the  lea^ 

*^  sor  such  a  yearly  rent,  payable  at  such  a  feasts  ^c 

upon  such  condition^  that  if  the  rent  were. behind  at 

*287*.  any  su^h  feast  [14^)  at  which'^it  ought  to  be  paid,  then 

it  should  be  lawful  for  the  lessor  to  enters  ^  by  force 

qf  which  lease  the  plaintiff  was  seised  in  his  demesne 

as  of  freehold)  and  that  afterwards  the  rent  was  be- 

(148)  IC'per  in  L.  and  M.  and'       (149)  a  not  in  L.  and  M.  nor 
Roh.  Roh. 


(G  3)  This  must  be  understood,  at  common  law,  before  the  29  Car.  2. 

.C.3-— ri5rf.l    . 
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hind  at  suck  a  feasts  (150)  fyc.  by  which  the  lessor  en- 
tered itiio  the  land  tif)on  the  possession  of  the  lessee, 
and  prayed  the  discretion  of  the  justices  (that  is  to  say, 
they  (havin^declared  the  special  matter)  pray  the  discretion  i -w^o 'foL  4. 
ef  iheju8(ice:» ;  which  is  as  much  *t08ay,  as  that  they  would  de  Sewers, 
discern  whai  the  law  atljudgeth  thereupon,  whether  for         C^^'^) 
the  demandant,  or  for  the  tenant:  for,  as«  by  the  autho- 
rity of  Littleton,  discretio  est  discernere  per  legem^  quid  • 
sitjustujn^  XkidX  is*  to  discern 'by  the  ri|;ht  lie  of  law, 
and  not  by  the  crooked  cord  >  f  private  opinion,  which 
ih&  vulgar  call  discretion  :  Si  d^jure  discedas^  vagus  eris^ 
tt  trunt  omnia  omnibus  incertq  ;  and  thert- fi>re  Cf>m- 
misMons  that  authorize  any  to.  proceed,  secundum  san€fs 
diserttiones  vesfrasj  is  ad  nnich  to  say,  as,  secundum^  le- 
gem tt  consuetudinem  n^nglise)j   if  this  be  a  disseisin 
done  to  the  plaintiff  dr  not ;  ( 1  ')l)  then ^  for  that  it  ap* 
peartth  to  thejusficess  that  this  was  no  disseisin  to 
the  plaintiffs  insomuch  as  the  entry  of  .  the  lessor  was  ^ 
congeable  (*)  on  hini ;  the  justices  ought  to  givejudg' 
ment  that  the  plaintiff  shall  not  take  any  thing  by 
his  writ  of  assise,    And  so  in  such  case  the  lessor  shall 
he  aided^  and  yet  no  writing  was.  ever,  made  of  the 
condition^     For  as  well  as  the  jurors  rnay  have  eonur 
sance  of  the  (1513)  leascy  they  also  as  well  may  have  con-- 
usance  of  the'  condition  which  was  declared  and  re- 
hearsed upon  the  lease. 


227  b. 


"  Far  as  well  as  the  jurors  may  have  conusanccj 
4«.'*  Hereby  it  appeareth,  that  they  that  have  conu* 
iance  of  ady  thing,  are  to  ha«e  conusance  also  of  all  in« 
cidents  and  dependants  thereepon,  for  an  incident  is  a 
tMog  nece89ai:ily  depending  upon  another. 

*' By  which  the  lessor  entered.^*    Here  it  appeareth, 
that  the  condition  is  executed  by .  re  entry,  and  yet  the  lo H. ilfl. 
lessor  s^r  his  re-entry  shall  not/ by  the  opinion  of  Lit- 

(150)  madded  L.  and  M.  and        (^)i.  e.Uiv^al. 

(151)£|addadiDL.aii4M.aiid    <wer  eoniM<^iee  de  2e,  not  in  i..  and 
Hon.  M.  new  Rob. 
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^toB^  plead  the  condition  without  showing  the  deed, 

because  he  was  party  and  privy  to  the. condition,  for  the 

parties  must  show  forth  the  deed,  unless  it*  be  by  the  tct 

(OSMAor«  before  in  and  wrong  of  his  advfrsary,  as  hath  been  said  ;  (i)  but 

ukv  coepter*  sect* 

96S.  (9id.  369.  <^  estrangf-r  which  is  not  privy  ti  the  condition,  nor 
6  lUp.  3a>  claimeth  under  the  same,  as  in  the  eases  abovesaid  ap- 

peareth,  shall  not,  after  the  condition  is  executed,  ia 
*  pleading  be  enforced   to  show  forth  the  deed  ;  and  by 

this  diversity  all  the  boviSs  and  authorities  in  law,  which 

aeem  to  be  at  variance^  are  reconciled.    See  also  for  this 

matter  the  seetion  next  following. 

iJTTT,ETOW         ^Ifftht  same  manner  it  is  of  a  feoffment  infee^  or 
fSect.  S97.Md*a«1^  Si/^^  ^^^h  t^pon  condition^  although  no  toriting 

were  ever  inack  (f  it  (153).  Jind  as  it  is  said  of  a 
verdict  at  large  in  an  assise^  j*c.  in  the  same  manner 
if  is  qfa  writ  qf  entry  founded  upon  a  disseisin  ;  and 
in  all  other  actions  where  the  justices  will  take  the 
verdict  at  large^  there  (164)  where  such  verdict  ai 
large  is  madCf  the  manner  qf  the  whole  entry  is  puf 
in  the  issue,  fyc. 

r«"JI^f^J-  1    ^LSOyin  suck  cast  where  the  inquest  may  give  ihdr 

-*  verdict  at  large^  tf  they  wW  take  upen  them  the 
knowledge  cf  the  lose  upon  the  matter^  they  may  give 
their  verdict  generally ^  as  is  put  in  their  charge  ;  as 
in  the  case  aforesaid  they  may  well  say j' that  the  lessor 
did  not  disseise  the  lessee^  if  they  willy  4rc. 

LITTLETON.        ^LSO  in  the  s&me  case\  if  the  ease  were  such,  thai 
rSecL  369. «««  b.  ]  qfter  that,  the  lessor  had  entered  for  default  qf  pay- 

mrflLtTfe*!^!!^  ^^^^*  *^-  ^*^^  ^^  ^^  ^^  en/ersrf  upon  the  lessor, 
kifUnor^fieadt  the     and  him  disseised,  in  this  case  if  the  lessor  arraign  an 

mtdtkerevm^in'^'^^^^  (igl^nsl  lli^  lessee,  the  lessee  may  bar  him  efthe 
aeiii^>^  ii  mthout  assise  ;  for  he  may  plead  against  him  in  ba/r^  how  the 
'^"***^*  lessor  who  is  plaintiff  made  a  lease  to  the  d^endant 

for  term  of  his  life,  saving  the  reversion  to  the  plains 
tiff,  which  is  a  good  plea  in  bar,  insomuch  as  he  ac- 

nsS)  tte.  L.  end  M.  and  Rtib,       fidt  la  nahire  4e  maHer  rngft  m 
(154)  par  taouHd  verdict  a ktrge    Pimte^  L.  and  M.  end  Reh. 
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kfumeietigts  the  render sUm  to  be  to  the  plaintiff.  (155) 
In  this  case  the  plaintiff  hath  no  (156)  matter  to 
au/  Aimsei/j  but  the  condition  made  upon  the  lease, 
mid  this  he  cannot  pkady  because  he  hath  not  any  wri- 
ting qf  tikis:  and  inasmuch  as  he  cannot  answer  the 
har^  ke  shall  be  barred.  Jind  so  in  this  case  you  'may 
see  that  a  man  u  (157)  disseised,  and  yet  he  shall  not 
hone  assise.  And  yet  if  the  lessee  be  plaintiff j  and 
the  lessor  defendwnty  he  shall  bar  the  lessee  by  mrdiei 
of  the  assise^  4*^.  But- in  this  case*  where  the  lessee  is 
d^endanij  if  he  will  not  plead  the,  said  plea  in  bar^ 
bui  piead  Mil  tort,  nal  iifiR.  then  the  lessor  shall  recov^ 
er  bg  assise,  c«U8&  quft  suprl 

^Hereby  it  also  appeareth^hat  albeit  the  condition  was  (109)^ 

exeeuted  by  re-entry ,  yet  the  lessor  cannot  plead  it  with- 
out showing  of  a  deed.     But  of  this  matter  sufficient     ' 
hath  been  said  before  in  the  two  next  preceding  sec* 
tkms. 

*  Which  is  a  good  plea  in  bar.^^-    In  a  ciise  where         ^g  » 
there  have  been  some  variety  of  opinions  in  our  books,  18  £.  4.  10.    It  Ass. 
Littleton  here  cleareth  the  doubt,  and  that  upon  a  irood  2'm  ^2  »"*  ^Jf' 
ground.     For  be  himself  reporteth  in  our  books,  that  it  38  A«.  S8. 4  31  A». 
was  holden  by  all  the  justices  of  England,  that  a  lease  ^  ^  ^*^  i?E^' 
&r  life,  the  reversion  to  the  plaintiff,  was  a  good  bar  in  An.  77.  31  £•  3. 
ao  assiae,  and  also  tha't  a  .lease  for  years,  the  reversion  ^^4^^j^' j^/w 
the  plaintiff,  migtrtbe  pleaded  in  an  assi:$e  :  and  so  of  a8  Elis.  Dyer.  346.  . 
feoffment  in  fee  with  warranty.     And  herein  the  diversi- 
ty  of  pleading  is  to  be  observed  ;  for  in  the  case  here  put 
by  Littleton  of  a  lease'for  life,  the  tenant  shall  plead  it 
in  bar ;  but  in  a  case  of  a  lease  for  *year8,  or  a;i  estate  ^^29  a 

of  tenant  by  statute  or  elegit  ^  the  defendant  sh^ll  not  plead 
in  bar,  as  to  avy  ctssisa  non,  Src,  but  justify  by  force  of      /Antctoi    ^ 
the  lease,  &c.  aii«l  conclude*  et  issint  sans  tort.     And  if 
the  tenant  of  the  freehold  be  not  named,  he  shall  plead 

(155)  Ei  added  in  L.  aad  M.  end        (157)  duteititKisie,  L.  and  M* 
IMt.  endAoh. 

(156)  4WM1  not  ID  I^.  and  M.  nor 
Reh 
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nul  tenant  de  /ranktenement  nasme  en  le  hritfe  :  and 
in  the  cas^  of  the  feoffment  with  wajranty,  he  must  rely 
upon  the  warranty  (h  3.)« 

LITTLETON.  ^LSO.  if  a  feoffment  be  made  by  Heed  poll  upon 
^%^al^'*^  *•]  condition  \  1 5s),  and  for  that  the  cw/idition  is  not  per* 
plimiaemiUinn  eoZf^^^^^^'^d^  the  feoffor  entereth  and  getteth  the  possession 
timudinai^poU.  cf  the  deed  poll,  if  the  feoffee  brings  an  action  for 

this  entry  against  the  feoffor^it  hath  been  a  question 
if  the  feoffor  may  plet/d  the  condition  br/  the  said  deed 
*231  b.  poll  against  f  he  feoffee,  ^ndsome  have  said  *he  caw 
not  J  inasmuch  as  it  seems  unto  them  that  a  deed  poll, 
and  the  property  of  the  same  deed  behngeth  to  h*m  to 
whom  the  deed  is  made,  and  not  to  him  which  maketh 
the  deed.  And  inasmuch  as  such  a  deed  doth  not  ap* 
pertain  to  the  feoffor^  it  seems  unto  them  that  he  can- 
not plead  it  (159).  And  others  have  said  the  con- 
(110)  trary 9  and  have  showed  divers  reasons.  One  Hs^  if  the 

case  were  su4:h,  that  in  an  action  beeween  them,  if  the 
feoffee  plead  the  same  deed,  and  show  (160)  it  (161)  to 
**•?•  •;  ^^  courtj  in  this  case,  insomuch  as  the  deed  is  in 
court,  the  feoffor  may  show  to  the  court  how  in  the 
deed  there  are  divers  conditions  to  be  performed  (lt)2) 
qf  the  part  of  the  feoffee^  fyc,  (here  is  implied  if  the 
[CocE|  231  b.]   condition  be  to  be  perforiueu  on  the  part  of  the  fe*  flbr  or 

by  a  stranger),  and  because  they  were  not pf'rform- 
ed,  he  entered,  ^^c  and  to  this  he  shall,  be  received. 
By  the  same  reason  when  the  feoffor  hath  the  deed  in 
hand,  and  show  this  to  the  court,  he  sha/l  {163)  well  be 
received  to  plead  it,  fyc.  and  namely,  when  the  feoffor 
(lIUp.38.)        is  privy  to  the  fait,  for  (164)  he  must  be  privy  to  the 

deed  when  he  makes  the  deed,  ire 


^^     -                   (158  Sec.  addod  in  L.  and  M:  and  (162)  de  te  part  de  feoffee,  &e.  et 

*3l  O.              ^^ii^  purceoqueiUnefyxroniperformet^ 

!159)  kc.  added  in  L.  and  M.  not  in  L.  and  M.  nor  Roh. 

160}  eeos  L.  and  M.  and  Rob.     .  (163)  df  cao  added  in  L.  and  M. 

(161)  e$t  not  in  L,  and  M.  nor  (164)  H  added  in  L.  and  M.  and 

Roh.  Roh. 


(H  3)  Fgr  otherwise,  if  it  be  a  feoffment  of  the  party  himself,  or  of  an 
ancestor  firom  whom  he  daims  in  fee.  the  plea  would  be  donblc.  Hawk. 
Abr.  316^f  Erf.] 
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•  •  • 

Here  the  latter  opitiion  is  clear  lavv  at  this  day^  and  ia  23Lb« 

Utdeton'5  own  opinion^  (kj  as  before  bath  been  observ-  (*)  ^^  ■•**•  ^*^' 

'  J  •jUZ«  94U* 

ed.  a4E.3.73.    45E.3. 

Mobstruii  dee^Faits 

"  Insomuch  as  the  deed  is  in  eouriy  fyc.  *'   And  here-  (0  40  Kn,  34.  lib.  5. 
with  do  agree  (Ij  many  aufhorities  in  law.  '     ^^"^ 

^* Have  showed  divfirs^rea^ozis.'^ 

FeMx  qui-  potnit  rerum  cogvoscere  causas. 
Bi  ratio  piclior  semper  prsevalet. 

....  "    •,    •        ' 

The  residue  of  this  section  needeth  no  explanation. 

s 

^LSOy  %f  two  men  do  a  trespass  to  another^  who     LHTLETON. 
releases  to  me  of  them  by  his  deed  all  actions  personal,  [Sect  376. 232  a;  J 
and  noiwiik^tanding    sueth   an  action  qf  trespass 
against  the  other ^   the  defendant  may  toeU  shotv  that 
the  trespass  ioas  done  by  hiviy  and  hy  another  his /el- 
low,  and  that,  the  plaintiff  hy  {\  65)  hi^  deed  (which  he 
skoweth  forth  Jrettased  to  his  fellow  all  aetions  person- 
af,  and  demand  the  judgment,  ^*c,  and  yet  such  deed        • 
beUmgeth  to  his  fellow,  and  not  to  him.     But  because 
he   may  have  advantage  by  the  deed,  if  he  will  show 
thedted  to  the  coitrt,  he  may  (166)  well  plead  this,  fyc. 
By  the  same  reason  (ubi  cadem  ratio,  ibi  idem  jus) '  (167)    [Coke,  232  a.] 
fnay  the  feoffor*  in  the  other  case,  when  (1 68)  he  ought       '   (111)* 
to  have  advantage  by  Hie  eonditiori  (169)  comprised 
'  ititkin  the  deed  poll  (170). 

Hcre-ty  this  section  it  is  to  be  imderstood,  that  when  232  a. 

diven  do^a  trespass,  the  same  is  joint  or  several  at  *be^^:^„^  ^^'^ 
vn\[  of  him  to  whom  the  wrong  is  done,  yet  if  he  release  21 E.  4. 1%  22  E.  4^  7. 
tooqe  of  them,  all  are  discharge,  because  his  own  ^e®^  41^*21 »%  ^b^tM 
shall  be  taken  most  strongly  against  himself  ]  but  other-  meat  41.   2R.  3. 9«. 
wise  it  is  in  case  of  appeal  pf  death,  &c.     As  if  two  men  tit^ErtJm  5V»it^ 

'  21.    3  H.  6.  18.26. 

(166)  J9i4^  L.  «nd  aL  and  Roii.        (169)  empru  not  in  L.  and  M.  IV.  ^VS  ^'  tx  V^' 

im)jMlefiQjt9rnQtmlj.tuuaL       <  170)  *c.  added  L.  and  M.  and ?^*^\**-    '^^ 
M.  nor  Roh.  Roh.  .  -  •) 

imyieMfbr,  L.  and  M.  and 
Boh. 
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be  joihtly  and  seiverally  bojinden  in  an  obligation,  if  the 
obligee'release  to  one  of  them,  buth  ^e  discharged  ;  and 
seeing  the  trespassers  are  parties  and  privies  in  wrong-, 
the  one  shall  not  plead  ai  release  to  the  other  without  show- 
ing of  it  forth,  albeit  the  deed  appertain  to. the  other  (i). 


(I)  ^*  26  H.  6*  T.  Barre  37.  Oldi^e  made  ait  acqtlittanoe  to  one 
objig^or,  which  was  dated  before  the  obWalion,  bat  was  deliverod  aRer- 
wardi ;  the  other  oblig^or  pleads  thia  iii  oar,  and  it  was  adjudged  »  good 
plea  in  bar.  Nota,  each  was  bound  in  the  entirety,  tberefiire*  it  was 
joint  and  several.  34  H.  6.  •  So  in  the  case  of  &e  king,  if  he  releases  to, 
one  of  the  obligors,  the  other  sfaaU  take  adTapti|ge.  5  Rep.  56-  contra,^ — 
And  as  a  release  in  deed  to  one  obligor  dischargees  the  other,  so  of  a  re- 
lease in  law;  as  8  Rep-  136.  Ae«2/tam^«  case,  A  woman  obligee  marries 
the  obligor,  that  is  another  sort  of  discharge.  264  b.  But  17  Car.  B.  R. 
two  were  bound  jointly  and  severally.  The  plaintiff  sued  both,  and  af- 
terwards entered  a  retraxit  against  one ;  whether  that  disiJharged  the 
other  was  the  question.  Berkley  said  it  was,  for  it  amounts  to  a  release 
in  law,  as  the  plaintiff  confesses  thereby*  that  he  had  not  cause  of  action, 
and  therefore  he  camiot  have  jud^ent,  as  in  Hukmofs  tasey  9  Rep.  and 
retraxit  is  a  bar  to  enaction  ;  and  the  plainliiF  by  his  own  act  has  altered 
the  deed  from  joint  to  several,  and  therefore  the  oUier  shall  have  advBQ- 
lege  of  it  Co.  Inst,  contra;  for  a  retraxit  ispnly  in  the  nature  of  an 
estoppel ;  and  therefore  the  other  shall  not  have  advanta^ ;  neither  is 
it  a  release,  tlK>ugh  it  be  in  the  nature  of  a  release ;  and  if  the  obligee 
sues  both,  and  then  covenants  with  one  not  to  sue  fatlher,  that  is  in  the 
nature  of  a  release^  but  the  other  shall  not  take  advantage  of  it ;  and  in 
21  H^  6.  it  is  said,  that  there  must  be  an  actual  release  to  one  obligor  to 
discharge  the  other.  See  March.  Rep.  165. — Pas.  18  Car.  Ha mian  v. 
RoU.  The  obligee  releases  to  one  obligor ;  the  other,  in  consideration  of 
the  forbearance,  undertakes  to  pay,  and  in  an  action  upon  the  case  the 
matter  was  found  specially  $  and  Rolls  argued,  that  the  debt  was  not  ab- 
solutely discharged,  but  only  tub  vfiodti^  viz.  if  the  other  can  have  the  re- 
lease to  plead,  and  because  the  forbearance  wa^  a  good  consideration. 
But  the  court  was  of  opinion,  that  the  debt  was  absolutely  discharged, 
and  therefore  the  consideration  was  insufficieftt. — See  Hob.  Rep  70. 
Parker  v.  Sir  John  Lattrenix.  lu  trespass  against  three,  they  divided 
on  the  pleading.  Judgment  agaifist  one.  Then  he  entered' a  no/i'^ro^ 
sequi  against  the  two  others ;  it  was  held  to  be  no  discharge  to  him 
against  whom  judgment  was  had*^  for  as  to.  him,  the  actiorr  md  deter- 
mined by  the  judgment,  and  the  others  are  divv^^ed  froih  him,  and  not 
subject  to  the  damages  recovered  against  him ;  but  a  noli  proiftquitXif 
non-suit  before  judgmeuta«:ainst  one,  would  discharge  alU* — Lord  ^ott. 
M8S.    [Buiter.  Note  144.] 

[In  trover  against  two,  one  pleaded  ilot  guilj^«  and  a  verdict  passed 
against  him*;  the  other  pleaded  aVelease,  and  the  verdict  was  for  bint: 
on  motion  for  judgment  aigainst  him, 'who  was  found  guilty,  it  was  de- 
nied, because  the  trower  bje^ig  joint,  a  release  of  all  actions  dischaiYed 
both.  Kiffin  v.  WilliSt  4  Mod.  379.  If  two  are  bound  in  an  obligation, 
and  the  obligee  releases  to  one  of  them,  proviso  that  the  other  shall  not 
take  advantage  of  it ;  this  proviso  is  void.  Lit  Rep.  190.  But  if  A.  be 
bound  to  B.  and  C.  solvend'.  the  moiety  to  B.  and  tfie  other  moiety  to  C. 
this  is  a  several  obligation,  and  the  xelease  of  one  shall  not  prejudice  the 
other.  Moor.  64.  So,  where  several  enter  into  several  covenants  in  the 
•Bme  deedf  a  release  to  one  of  the  oovenantors«will  not  discharge  the 
othen.    Cro  Eliz.408.  470.  %  8alk.  574. 

•  With  raspect  to  a  covenant  not  to  sue«  it  Ss  observable,  that  the  pirin- 
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Mf  an  action  of  debt  upon  an  obligation  *be  brought  (^l^)* 

against  an  heir,  he  may  plead  in  bar  a  release  made  by  ^?^'^***p^JJ"^    , 
the  obligee  to  the  executors.     But,  albeit  the  deed  be-  (Plo.  439  b.    Dyer 
long  to  another,  yet  must  he  show  it  forth,  for  both  of  ^^*  ^T./ 
them  arc  privy  to  the  testator*(i  3.  j,  •'  , 

f>  

ALSO,  if  the  ftoffetgranteth  the  deed  to  the/toffor^  rS^ctSTT^^'a.! 
^iueh  grant  shall  be  good^  and  then  the  deed,  and  the 
property  thereof ^  belongeth  to  the  feoffor ^  4*^.     t^wrf 

when  the  feoffor  hath  the  deed  in  handy  and  {\12)  is 
pleaded  to  the  court,  it  shall  be  rather  iniended^  that 
he  Cometh  to  the  deed  by  lawful  means,  than^b^  a 

wrongful  mean.  And  so  it  seemeth  unto  them^  that 
the  feoffor  may  well  plead  such  deed  poll  which  com-' 
priseth  the  condition,  fyc,  if  he  hath  the  same  in  hand 

(173).    Ideo  ^semper  quaere  de  dubiis,  ^uia  per  rationes 

pertenitur  ad  legitimam  rationem,  &c. 

■  » 

^     ***  The  property  of  the  deed  belongeth  to  the  feoffor. "  n  13^  * 

Hereby  it  appearetb,  that  a  man  may  give  or  grant  his  23'2  a. 

deed  to  another,  and  such  a  grdnt  by  parof  is  good.     *  And        (I  Rep*  i.) 


{Xn)  eri-eeo,  L.  and   M.  and         (173)  &c.  added  L.  and  M.  and 
Roh.  Roh. 


dpie  apoD.wbich  a  covenant  of  this  kind  is  held  to  operate  as-  a  releaw, 
is  to  avoid  circMiity  of  action ;  but  it  goes  no  farther.  There£Dre,  if  tw© 
be  joinUj  and  severally  bound,  and  the  obligee  covenants  wUh  one  of 
than  not  to  sue  him,  he  may 'nevertheless  sue  the  other."  Laejf  v,  Kin- 
«/<m,  12  Mod.  548.  552.  S.  C.  I  Ld.  Raym.  688.  Detm  v.  J^etehaUy  ,8 
T-  R- 168.  So  a  covenant  not  to  sue  one  of  two  joint  debtors,  does  not 
operate  as  a  release  to  the  other.  HuHon  v.  Eyre^  6  Taunt  289.  And 
it  scons  to  be  now  settled,  that:^the  rule,  that  a  covenant  not  tojfeue  ^- 
ntes  as  a  release,  applies  only  to  oases  where  the  covenantor  and  ooye- 
lantae  are  single.    S.  C.  6  X'^nt  296.    Dean  v.  JVctofca^v^upra. 

Sec  further  on  the  subject  ef  the  above  annotation,  2  Saun<l  48.  ed. 
Wms.  Port,  Book  III.  Chap.  h.     Of  Plcading.WJBrf;] 

(1 0)  Formerly,  if  a-,  man; did  not  show^a  deed  to  the  .court  when  he 
ought,  the  omission  was  esteemed  matter  of  substance,  and  not  helped 
•upon  a  general  demurrer.  2  Cro.  292.  10  Co.  94.  But  now  it  is  aided 
on  a  general  demurrer,  Lut,  1355. ;  and  th^  statute  4^5  Ann.  c.  16. 
enacts,  thtft  no  exception  shall  betalcen  for  dot  alleging,  the  bringing^ 
into  cottit  any  boocl^  indenture,  or  other  deed,  unless  shown  fiar  cause  of 
denawwr.  And  by  the  16  &  17  Car.  2.  c  8.  after  verdict  no  judgment 
shall  bettayed  or  reversed  fbr  want  of  alleging  the  bringing  into  court  of 
any  hood,  bill,  indenture,  or  other  deed,  mention^  in  the  dedaralion  or 
•tber  pleading,  or  letters  testamentary,  or  letters  of  administratian*.  Cote. 
T>i?.  478.  (Ol7>— [£:</.] 


*«32  b. 
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(Ante,  S14  m.    Post,   it  is  also  implied,  tbftt  if  a  inaD  hath  an  oUigatioo,  though 

260.180.  2:RoLAbr«.  ^   •       /  .,      ^«  •  '  ^  % • 

45.  46.  48.    1  Sid.     he  Cannot  grant  the  thing  in  action,  yet  he  may  give  or 

SIS, 213.)  grant  the  deed,  viz.  the  (mrchment  and  wax,  to  another, 

who  may  cancel  and  us^  the  same  at  his  pleasure  (k  3.). 

» 

CondiHoM  in  latC' *        Littleton,  hdving  spoken  of. conditions  in  deed,  now, 

according  to  his  own  division,  comeih  to  speak  of  con- 
ditions in  law. 

D^fimiim  of  a  eonii'^     A  condition  in  law,  is  thatwhich  the  law  intendeth  or 
tim  tn  km.  implieth  without  txpre  ss  words  in  the  deed. 


(K  3.^  By  the  commoiUaw,  tL-chou  in  aeii^n  (except  in  the  oeae  of  the 
king,  2  Ves,  181.)  cannot  be  assig^oed  or  granted  over,  Lampert's  ease^  IQ 
0»*  48  a ;  and  tl^  reason  of  the  kiw^  not  allowing  such  aiaignment  was, 
lyecause  it  tended  to  champerty  and  maintenance,  asd  to  pan  debts  into 
the  hands  of  the  more  powerful,  who  were  thus  enabled  to  'oppress  the 
joferiar  orders.     1  Mad.  Ch.  435.     But  in  equity  a  ellbae  in  action  may 
beaiai|ned,  Sauihb  v.  Wwm,  1  F.  Wms.  381.  TVrigfU  v.  Wrights  1  Ves. 
411.    Rqv)  V.  Davston^  1  Vcs.  333 ;   and  according  to  the  ease  of  Lord 
Carteret  v.  PauhaUy  even  without  a  consideration.    3  P.  Wms.  199* 
Sed.vid.  2  Vern.  595.    3  Ch.  Kep.  90.    Anm.  2  Frecm.  145.    Rohm- 
son  V'  Btttoidr^  Vin.  Abr.  tit.  Assignment,  (D)  Ca-  29.     And  an  assign- 
iBMnt  of  ftoboie  in  aotioo  ii  good  against  creditors  under  a  bankruptey, 
Browne y. Heaikcoie^l  Atk.  160;  .and  in  the  assignment  no  particular 
words  are  necessary  (t  Ves.  332),  though  it  usually  contains  an  agp-ee- 
meot  to  permit  the  assignee  to  make  use  of  the  n^me  of  the  assignor  to 
recorer  the  property,  and  is  considered  in  the  nature  of  a  declaratioa 
of  trust.     3  F.  Wms.  199.     And  though  a  chose  in  action  b»  assigned^ 
in  ccmtideration  of  love  and  afiection,  and  advancement  of  childrenj  it  i« 
good  against  the  representatives  of  the  assignor.     IVright  v.  Wright,  1. 
Ves.  409.     Fearn.  Ex.  Dev-  524.  .  An  assignee  of  a  chose  in  action,  as 
he  is  entitled  to  all  the  remedies  of  the  seller  {Ex  para  Hovd^  17  Ves, 
246.),  so  he  takes  it,  snbject  to  the  same  equity  as  it  was  liable  to  in  the 
amgnor*t  bands  {Colef  v.  Jones^  2  Vern.  692.  Turion  v.  Bemonit  2  Vern. 
"7«4.    HUl  V.  Caillwkl,  1  Vfes.  122.    Danes  v,  .Austen,  I  Ves.  jun.  247.), 
except  i»  the  case  of  the  assignment  of  bills  of  exchange,  or  hote^,  before 
they  are  doe,  which  may  be'  enforced  by  an  assignee  for  a  valuable  con- 
^deration,  though  no  consideration  was  given  by  the  person  who  assign- 
ed to  him ;  an  exception  mad^  in  favor  of  trade-     ^non.  Com.  Rep.  49. 
S.  C.  2  Eq.  Abr.  85.     If  a  legacy  be  assigned,  ihe  executor,  when  called 
upon,  cannot  set  off  a  debt  due  to  himself  from  the  legatee.     Whitaket 
V.  HtttAr,  Ambl.  407.     And  if  a  bond  debt  be  due  to  JB  ,  and  B,  assigns, 
the  obligor  is  bound  by  hamn^  noHee  of  tha  assignment,  and  his  payment 
to  B.  af&rwards  will  not  be  a  discharge  as  to  the  assignee.     Langleif  v. 
Lord  Or/ordi  AmbJ.   17.    Baldwin  v.  Biflingslei/y  2  VcrW*  540.     It 
would,  however,  be  o^erwise  if  there  were  no  notice  of  tlie  a94?igQin«n*. 
1  Ch.  Ca.  232.    A  chose  m  action,  once  assigned,  cannot,  generally  ^*oealr- 
ing,  be  ailerwards  assigned^  though  the  assignment  be  without  nobce.. 
Tburrille  v.  AoisAt  3  P.  Wms.  307.  Brace  v.  Duchess  of  JffarlborougKt  2 
f.  Wma.  490.     If,  however,  the  purchaser  cff  an  equitable  right  gives  no 
iistiee  in  the  trustee  of  his  purchase,  and  such  equitat>le  right  is  ailer- 
trardir  assigned  to  a  second  pnrchaaer,  who  gives  notice  of  his  assignment, 
iw,  it  has  been  thought,  would  be  preferred.     1  Mad.  Ch.  434.    Sqg. 
VoDd.  Sc  fttceh.  600.  last  edit.    1  Ves.  367.  9  Ves.  41 1.— [£<^} 
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■»■ '. 


"^SST^iTES  whUihmen  hff^vf  up(fucpndUiqntri  l^w,  (114)* 

are  such  estate  tvhicfi  have  a  condition  by  the  law  to  ^        .      oq«  u  i 
them  dnncfed^  all^eitthat  it  be  not  specified  in  writiT^g^Spy^  aggrm  ihMfr'^ 
Jis  \f  a  man  grant  by  his  deed  to  another  the,  office  qfcondUuwJ^lfi^. 
pctrker^hj^  of  a  park,  to  have  and  occupy  the  same  of-- 
fiee  for  the  term  of  his  li/f*,  the  estate  which  he  hath 
in  the  office,  is  upon  condition  in  law,  to  wit,  that  the 
parkur  shall  well  and  lawfully  keep  thepqrk,  and  shall 
do  that  which  to  suQh  office  btlongeth  to  do,  or  other* 
uiH  it  shall  be  lawful  to  the  grantor  and  his  heirs  to 
oust  him^  and  to  grant  it  to  another  if  he.  wilU  fyc 
^f^  such  condition  as  is  intend^  by  the  Jaw  to  be  \ 

ofm^fsed  to  any  thing,  is  as  strong  as  if  the  condition 
were  put  [174)  iif  writing. 

And  thi9 accords  with  tliat  ancjen^  T^^^Uti^uefortiot  ^^  ^ 

cipotentiar  est  dispositio  legis  qt^m  homims.  .  m  '*^*'  ^^^'  ^^' 

•  * 

IN  this  manner  if  is  of  grants  of  the  offices  ofstiw^  LITTLETON. .. 
mi,  eansiakie,  bedelary,  b^ilitoiek,  or  other  offices,  S^c.  [Sect  379.234  b.] 
i&/  ifsu4A  office  be  granted  to  a  man^to  have  and 
to  occupy  by  himself  or  his  deputy,  then,  if  the  office 
&  occupied  by  kim^  or  his  deputy,  tti  it  ought  by  ike 
law  to  be  occUpi%d\  this  sufficeth  for  him^  or  oth^noiae 
(175)  tie  grantor  and  his  heirs  may  oust  (11^)  the  . 

grantee,  as  is  c^ore^d. 

« 

^  Steward. "    Of  this  I  have  spoken  before.  „.  r.  !f^  \.  ^ 

■  21  C  4*  SbO.   Fl  Con* 

.    379.    (Ante,  61  a.) 

■  «  Constable. "    Qf  this  likewise  sooiething  hath  been  59^)  ^^   ^^  ^^ 
ap#kea  before. 

•       ■  ♦ 

^^ Bedelary.'^  Bedell  is  derived  from  the  French 
word  Beadeau^  Vfhich  signifies  £^  nae^seoger  of  the  eourt^ 
or.  under  baijtfi^  in  \a\\vl  Bedellus. 


\  <    •• 


(I7^)««imtf/re,  adkied  inL*  arid    .   (176)  7c«tw/p<%nutia  L.fmdM. 
(17^ kg/rtmi^r-il;  L.  and  M.  ,  ,    ,   . 
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And  the  oath  of  a  bedell  of  a  manor  is^  that  he  shall 
duly  and  truly  execute  all  such  attachments  and  other 
process' as  shall  be  directed  to  hin>  from  the  1  rd  or  stew- 
(115)  ard  of  his  court,  *and  that  he  shall   present  all  pound 

breathed  which  shall  happen  within  his  office,  and'  all 
chattels  waved,  and  estrays. 

**  BailiwickJ^    Of  this  sufficient  hath  been  said  be- 
fore. 

233  b.  A.^  to  conditions  in  law,  you  shall  understand  they  be  of 

PI.  Com.  373  R.    (Sir,  .  *u  *  •     *    *  u     .u  i  j  i. 

Henrie  Neviirs  ease,  ^^^  natures,  that  is  tt)  say,  by  the  common  law,  and  by 

21E.  4. 30.s^  statute.     And  those  by  the  common  law  are  of  two  na- 

tures, that  is  to  say,  the  one  is  founded  upon*  skill  and 
confidence,  the  other  without  skill  or  confidence  :  upon 
skill  vatd  confi'tencej  as  here  the  office  of  parkership,  and 
other  offices  inv^ct.  379  mentioned,  and  the  like. 

tiii^iflm't  c«M.       *       Touching  conditions  in  law  without  skill,  &c.  some  be 

*  by  the  common  law,  and  some  by  the  statute.  By  the 
common  Jaw,  as  to -every  estate  of  tenant  by  the  curtesy^  ^ 
tenant  in  tail  after  possibility  of  issue  extinct,  tenant  in 
dower,  te&ant  for  lite,  tenant  for  year.s,  tenant  by  statute 
xoerckant  or  staple,  tenant  by  elegit,  guardian,  &c.  there 
is  a  conditioa  in  law  secretly  annexed  to  their  estates^ 
that  if  they  alien  in  fee{L  3),  &c.  that  he  in  the  reversion 


(L  3.)  That  is,  either  by  act  in  pais^  as  by  feoffment,  or  by  mattier  of 
recyurd,  as  by  fine  or  common  recovery,  whereby  the  reversion  or  re- 
mainder is  divested.  Post, 251  b.  But. an  alienation  by  a  particular 
tenant  is  no  forfeiture,  if  the  reversion  or  remainder  is  not  thereby  di* 
vested :  and  therefore  if  tenailt  for  life  or  years  of  an  advowsoD,  rent, 
common,  or  ether  thing,  which  lies  in  grant,  by  deed  grants  his  estate  to 
another  in  fee,  it  is  nib  forfeiture.  Post,  ^1  b.  So  it  is  no  forfeiture,  if 
tenant  for  life  conveys  by  bara^ain  and  sale,  or  by  lease  and  release,  to 
another  in  fee.  2  Leon.  60.  3  Mod.  151-  So,  if  tenant  for  life  or  years  ^ 
joins  with  him  in  reversion  or  remainder  in  fee,  te  a  feofiinent,  or  fine, 
or  recovery,  it  is  no  forfeiture ;  for  each  gives  that  which  he  lawfully 
may.  6  Co.  15  a.  But  if  a  particular  tenant  claims  the  fee,  it  will*be 
a  forfeiture :  as,  if  he  joins  the  mUe^  in  a  writ  of  right  against  him,  upoo 
the  mere  right ;  for  tenant  in  fee  only  can  do  it.  Post,  £51  b,  1  Co.  t6  a. 
So  if  he  affirms  thei  fee  to  be  in  a  stranger :  as  if  he  piays  in  aid  of  a 
stranger,  post,  ^2  a. ;  or  accepts  from  a  stranger  a  fine  nur  conusance  de 
droit  eome  eeo,  &c.  Cor  thereby  he  affirms  upon  record  the  reversion  to  be 
in  a  stranger,  though  the  reversion  is  not  thereby  divested.  Post  352  a. 
9  Co.  lOe  b.     1  Mod.  1 17.    4  Com.  Dig.  227.  (A. 5)— f^rf.] 
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or  temainder  mty  enter,  et  sic  de  similihfiSj  or  if  they 
claim  »  greater  estate  in  court  of  record,  and  the  like. 

Concerning  coiidittons  in  law  founded  upon  statutes^ 
for  some  of  thero  an  entry  is  given,  and  for  some  oijier 
a  recovery  by  action  :  where  an  entry  is  given,  as  upon 
an  alienation  in  mortmain,  &c.  and  the  like  ; , where  an 
action  is  given,  as  for  v^^aste  ugainst  tenant  for  life  and 
years,  and  the  like. 

*Hereiti8  worthy  fhe  observation  to  take  a  view  of  (VI 6)* 

the  divisions  aforesaid  in  some  particular  case      As  for^j^^^JJJ^^ji^y^^. 

e3Lample«  admit  that  an  office  of  parkershtp  be  eranted  or«rf  •»*«*»fl.  «"^  «<*«r 

deacead  to  an  infant  or  reme  cqvert»  ii  the  conditions  m(Oro.  Car.  279. 

law  annexed  to* this  oflSce  which  require  skill  and  confi-M^:®"^  ^  ^jl" 
^  ^M        •  tiiif ham  t  oft|^    (Mo. 

denee  be  not  observed  and  fulfilled,  the  office   is  lost  for  99.  lCro.7.  9  Rep. 

ever,  because,  as  Littleton   saith  here,  it  is  as  strong  as '^^^;^*'^*    ?^* 

an  express  condition.   .  But  if  a  lease,  for  life  be  made  to 

a  feme  covert,  or  an  infant,  and  they  by  charier  of  feoiT* 

TcmaX  alien  in  fee,  the  breach  of  this  condition  in  law, 

that  is  without  skill,  &c.  is  no  a^solut  forfeiture  of  their 

estate     So  of  a  condition  in  law  given  b>  statute,  which 

giveth  an  entry  only.     4-s  if  an    infant,  or  feme  covert 

with  her  husband,   aliens  by  charter  of  feoffment   in 

mortmain,  this  i^  no  bar  to  tl-e  infant,  or  &n)e  covert 

Bot  if  a  recovery  be  had  against  an  infant  or  fenie  covert 

in  an  action  of  waste,  there  they  are  bound  and  barred 

ibre¥er. 

And  it  is  to  be  observed,  that  a  condition  in  law  by  C9^i^i»n^lawby 
mat  of  a  statute  which  givf^th  a  recovery,  is  m  ^omt  tery^MtrwngtrUmi 
ease  more  strong  than  a  condition  in  law  without  a  reco- J^  **"^*'*^***'* 
v«ry.     For  if  lessee  for  life  make  a  lease  for  years,  and 
aflter  enter  into  the  land,  and  make  waste,  and  the  lessor 
reeoyer  in  an  action  of  waste,   he   shall  avoid  the  lease 
made  before  the  waste  done.     But  if  the  lessee  for  life 
make  a  lease  for  years,  and  after  enter  upon  him,  and 
make  a  feoffment  in  fee,  this  forfeiture  shall  not  avoid  the 
lease  for  years*     Nor  in  any  of  the  said  easeaa  preoedent 
rent  granted   out  of  the  land  ^hall  be  avoided.    For  if 
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hisee  for  life  grant  a  rent  charge^  and  ailier  dotri  waste, 
and  thie  Icsaor  recovereth  in  an  action  of  waste,  he  shall 
hold  the  land  charged  *during  the  life  of  the  tenant  for 
life,  bat  if  the  rent  \n  ere  granted  after  the  waste  done, 
the*  lessor  shall  avoid  it. 


And'  i)f\e  reason  wherefore  the  lease  tor  years  in  the 
case  aforeaaid  shall' l>e  avoided/  ia^  because  of  necessity 
the  action  of  \^a8te  must  be  bi  ought  against  the  lessee  for 
Kfe,  which  in  that  case  must  bind  the  lessee  for  years,  or 
else  by.  the  act  of  the  lessee  f^r  life  the  lessor  should  be 
barred  to  recover  locum  vasidtum,  which'  the  statute 
^iveth  (i). 


*If  a  nian  bath  an  office  for  life  which  retiuireth  skill 
and  confidence, to  which  office  he  hath  a  house  belonirinz, 

«iii«mtoiff,or«ceSnr*^^^^*^K^^^  ^^®  ^°"^  ^^^^  *  ^^"^   during  his  life,  and 
r:futrgeinoimmd€d.    after  commit  a  forfeiture  of  his  offic^*  the   reat*cbaige 

shall  not  be  avoided  during  his  life,  for  regularly  a  man 
that  taketh  advantage  of  a  condition  in  law,  shall  take 
the  land  with  such  charge  as  he^  finds  it.  And  therefore 
Littleton  is  here  to  be  understood,  that  a  condition  in 
law  is  as  strong  as  a  condition  in  deed,  as  to  avoid  the 
estate  or  interest  itself,  but  not  to  avoid  precedent  charg(», 
but  in  some  particular  cases,  as  by  that  which  hath  beeo 
said  appeareth. 


LITTLETON.         •SLSQ^  a  man  may  see  in  the  Book  o^j^ssises,  anno 

rS^t'38S.S.36k}  SS  E  S.  p.  3.  (HS),  (the  Book  .Qf  Assises  is  a  Book  df 

.  ^^^f^tC'?'*.??*  the  Reports  of  cases  in  the  rrign  of  king  Edward  the 

MiufilttffitiifM^'.        third,   and   it  is  called    the   Book  of  Assises,  because 

[CoKB>9d5b.]   the  greatest  pnrt  of  the  cases  therein  ^re  upon  writs  of 

assise  brought,  ^s  hath  been  said,  and  which  hath  h^&i 

(178)  ;».  3.  not  in  L-  uid  M.  nor  Roh. 


(I)  ^  For  thd  recovery  relates  to  the  time  of  the  waste  done,  ^hich  i? 
pviTBiiiovnt  .to  tb«  ftantf  bat  tt.doiBi  vfA,  relate  to  ^e  time  of  making'  tb« 
estate,  to  kVjoid  chai^  b}r  force  ,of  ^this  condition  in  laWr  Mnles9  in  the 
case  of  a  lease  for  years,  Vluoh  is  of  necessity  to  have  ihe^  place  wasted.^-— 
Lord  Nott.  MSS.    [Butler.  Note,  148. 
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cited  before),  a  pUa  of  assise  in  this  form  following^ 
scilicet,  «4n  assise  of  novel  disseisin  was  some  time 
iroughi  against  «4.,  wkopleeukd  to  the  assise^  and  it 
was  found  by  verdict ^  that  the  ancestor  of  the  plain- 
tiff devised  his  lands  to  be  sold  by  the  defendant,  who 
was  his  executor,  and  to  make  distribution  of  the  mo- 
ney/or his  soul :  and  it  wasfound^  that  presently  of-  • 
ter  the  death  of  the  testator,  one  tendered  to  him  a 
certain  sum  of  money  for  the  lands,  but  not  to  the 
value,  and  that  the  executor  afterwards  held  the  lands 
in  his  own  hands  two  years,  to  the  intent  to  sell  the 
same  dearer  to  some  other  ;  and  it  was  found  that  he 
had  all  the  time  taken  the  profits  of  the  lands  to  his 
awn  usCy  without  doing  any  thing  for  the  soul  qfthe 
deceased,  4^.    Mowbray,  (179)  justice,  (John  Mow-   [Cok«,  836  a.] 
bray  was  a  reverend  judge  of  the  court  of  common 
pleas,  and  descended  of  a  noble  family)^  said,  the  exe- 
cutor in  this  case  is  bound  by  the  taw  to  make  the 
sale  as  soon  as  he  inay  after  the  death  of  his  testator, 
and  it  is  found  that  he  refused  to  make  sale,  and  so 
there  was  a  default  in  him,  and  so  by  force  of  the  de- 
vise he  was  bound  to  put  all  the  profits  (180)  coming 
of  the  lands  to  the  use  of  the  *dead,  land  it  is  found  (H^)* 

thai  he  took  them  fo  his  ^own  uscy  and  so  another  de-  ^  *2%^  b. 
fault  in  him.  Wherefore  it  was  adjudged  that  the 
plaintif  should  recover  (181).  And  so  it  appeareth 
by  the  said  judgment,  (this  conclusion  upon  a  judgment 
is  of  great  authority  in  law,  quia  judicium  pro  veritate  [CosE^  29$  b«] 
aedpUvr,  and,  as  it  hath  been  said,  judicium  is  juasijU' 
ris  dictum),  that  by  force  of  the  said  devise  the  ex- 
ecutor had  no  estate  nor  power  in  the  lands,  but  up^ 
condition  in  law. 


**  Devised  his  lands  to  be  sold  by  his  ejp^cutors.^^ 
This  must  be  intended  to  be  of  lands  devisable  by  sas>- 
tom,  for  lands  by  the  common  law  were  .flot  ^.^isable 

(179)  nii«u%  anii^  not  a  L.  vid       (m)  ke.  «kM  XQ  L.  V^  Mv 

J  186)  atenaitfi-jrilw^Mntat,  in  L« 
!  ItiL  and  Rofr. 

Vdi.  it  '%, 


23%  a. 


f 
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« 

(LM.  ».  Aiit«,        /flg  hath  beitn  said):  for  in  this  scciicBi  is  implied  a  diver- 

sitjr,  viz.  when  a  man  deviseth  that  his  executor  ahajl 
sell  the  landi  therie  the  lands  descend  in  the  mean  time  • 
to  the  heir,  and^  qntil  the  sale  b^  made,  the  heir  may  en- 
ter and  take  the  profits.  But  when  the  land  is  devised 
to  his  executor  to  he  sold,  there  the  devise  taketh  away 
the  descent,  and  vesteth  the  state  of  (he  land  in  the  ex^ 
ccutor,  and  he  may  enter  and  take  the  profits,  and  mal^e 
sale  according  to  the  devise.  And  here  it  appeareth  by 
our  author,  that  when  a  man  deviseth  his  tenements  to 
be  sold  by  his  executors,  it  is  all  one  as  if  he  had  devised 
his  tenements  to. his  executors  to  be  sold  :  and  the  reason 
is,  because  he  deviseth  the  tenements  whereby  be  breaks  - 
the  descent  (1)  (^i  3). 


(1)  *M  Co.  "SS  \k  PorterU  ease.  Breach  o(  oondition  assigned,  because 
he  has  not  peribrmed  whbin  oonTeoient  time,  viz.  eight  7eiin.^-Ast  1 13. 
cent  that  where  landi  are  deviaed  to  executors  to  sell,  and  one  reiiisea, 
yet  it  is  within  21 H.  8.  though  it  be  an  interest,  and  though  the  words 
«f  the  statute  are,  where  lands  are  willed  to  be  sold  by  executors,  which 
giTes  only  a  power ;  so  there  was  a  dilfereDce  between  them.— 49  £.  3. 
17.  The  case  was,  a  woman  seised  of  lands  in  London  devised  them  to 
be  sold  by  her  executors,  and  died  wiUiout  an  heir ;  that  devise  pre* 
vertted  the  escheat  which  the  king  pretended  to  have,  and  the  executora 
could  center  and  sell,  therefore  more  than  a  bare  authority  passed.  -  Yet 
in  l6Si,  on  evidence  at  the  bar,  between  fVilkimon  and  WhiU,  tl^is  case 
was  started ;  and  Lord  Chief  Justi6e  Rolls  doubted  of  this  opinioo,  be* 
ci^nse,  hp  aakl,  it  was  only  a  descent,  aoooitling  to  the  words  (/Li^Ueton  ; 
and  that  it  appeared  to  him,  that  when  lands  are  devised  to  be  sold  by 
^Beeotors,  there  no  interest  passes,  as  in  the  last  ofaiuse  here."*-Lonl 
Nott  MSa.    Builer.  Note,  150. 

[In  the  case  abore  cited  by  Lord  Nottingham  from  the  Year  Books,  it 
«p|Man,  that  ae  jotaient  was  given ;  and  Mr.  Si^en  observes,  that  it  ia 
quite  dear,  that  at  this  day  the  devise  in  thai^aae  would  be  held  to  mm 
a  power  only.    Sugd.  Pow.  106.    See  n.  (M  3.)  infra.]— J^rf.] 

(M  3a)  See  ante,  U3a.  vol.  1.  p.  399,  n.  13.  where  Mr.  Hai^rave  in- 
4^^  to  construe  a  devise  that  txecutmn  thall  »eU  the  land,  as  well  as  a 
dev^  of  lands  to  be  sold  hy  txtcvUors,  as  investing  them  with  the  fee- 
^mple  and  not  merely  a  power.  The  law,  however,  as  to  this  point, 
seems  t<»  be  still  unsettled.  Mr.  Sugden,  after  reviewing  the  authorities, 
eoooliidestthat  a  devise  that  the  executors  skall  sell  Oie  land,  or  that  land 
MhaU  he  told^  the  osceeutorsj  will  gire  them  simply  an  authority.  And 
he  further  •oMwes,  that  there  seems  great  reason  to  contend,  that  even 

«  dwffe  ^  ten<l  to  A«  fotf  ^  Am  exeeWaiv,  without  words  giving  the  estate 
to  ihem,  moat  bt.  deemed  to  invest  them  with  a  power  only,  and  not  to 
gfare  ihem  an  inUrest  Sugd.  Pow.  10^—108.  H  is  observable,  that 
where  a^poiwer  of  Mle  is  given  to  executors,  they  may  exercise  it,  al* 
Uiongh  thegrjrenoiioceproUteof  thewiU.  Sugd.  Pow.  165.  Append. 
No.  1.  Ke^et  ▼.  Btaion,  14  Ves.  434.  And  if  any  of  them  refuse  the 
trust,  the  othen  may  seU.  Sugd.  Pow.  156.  Where  a  testator  di- 
recto  his  etUte  to  be  sold,  without  declaring  by  whom  fh^  sale  shall  be 
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^  The  execute  in  this  case  is  bound  by  the  law  (q         (^^9}* 
tnaie  the  sale  as  soon  as  he  may  aftier  the  death  (^ 
ktstestatoTj  ^r."     And  the  reason  hereof  is,  for  that 
the  mean  profits  taken  before  the  sale  shall  not  be  assets^  . 
so  as  he  may  be  compellable  to  pay  debts  with  the  same, 
and  therefore  the  law  will  enforce  him  to  sell  the  lands      (4  Rap.  81  b.) 
as  soon  as. he  can,  for  otherwise  he  shall  take  advantage 
of  his  own  laches-     Bat  if  a  man  derise  that  his  executor 
shaii  sell  his  land,  there  he  may  sell  it  at  any  time,  for 
that  he  hath  but  a  bare  power,  and  no  profit     And  by 
thas  case  it  appeareth  what  construction  the  law  maketh 
for  the  speedy  payment  of  debts.    And  here  is  to  be  ob«    (3  Cro.  i9.  %X  a.) 
served,  that  many  ^words  in  a  will  do  make  a  condition         *2S6  b. 
in  law,  that  make  no  condition  in  a  deed  ;  as  here  to  de- 
Tise  lands  to  an  executor  ad  vendendum^  so  if  lands  be 
devised  to  one  o^  solvendum  M20  to  !•  S*,  or  paying MiA.$llK»Di^ 
£iO  to  I.  N.  this  amounts  to  a  condition.     And  nHpir.  /^jJ|t!!KL>  «ii- 
raer*s  ease  was  this:  A   man  seised  of  certain  lsnds^°^P^'-^g^£** 
bolden  in  socage  had  issue  two  daughters,  A.  and  B.,  and  (1  Lea.  174.)  19  R«p. 
devised  all  his  lands  to  A.  and  her  heirs,  to  pay  unto  B.  *^    ^^'  ^■'*  **^^ 
a  certain  sum  of  money  at  a  certain  day  and  place  ;  the       , 
money  was  not  paid  ;  and  it  w^s  adjudged,  that  these 
words  "to  pay,'' &c«  did  amount  in  a  will  to  a  condition;    ^ 
and  the  reason  waSf  for  that  the  land  was  devised  to  A. 
for  that  purpose,  otherwise  B.,  to  whom  (he  money  was 
appointed  to  .be  paid,  should  be  remediless,  et  interest 
reipublicse  suprema  haminum  testamenta  rata  haberi : 
and  thelesseeof  B.,  upon  an  actual  ejectment,  recovered 
the  moiety  of  the  land  against  A. 

•  * 

*JiLSO,  estates  of  lands  or  tenements,  may  be         (196)^ 
made  ttpon  condition  in  law,  albeit  upon  the  estate     LITTLETON. 
made  there  was  not  anyment^n  or  rehearsal  made  ^^^^^ff^J^ 

' —       '    ihrmUe, 


if  the  Aind  be  iliftnkmtable  by  the  executor,  either  for  the  pay- 
of  debts  or  legacies,  he  wiU  take  a  power  of  sale  by  implioatioii. 
SvfiL  PoK.  160.  Apd  it  seems  that  whilst  the  chain  i^mains  unbroken* 
tke  power  until  exercised  will  go  from  him  to  his  exeeoton.  Idem.  ISS. 
Whore  a  power  of  sale  giyen  to  severaU^hsJl  sarFiye,aee  Bndg*  Few. 
I561»  ante,  113  a.  vol.  1.  {»•  399.  and  the  notss  there ;  and  that  eqiutyt  ^ 
reaetm  of  the  trust,  wtU  interpose  €0  prereot  the  oonseqaenoei  aniiiii^ 
lirom  the  estinetion  of  the  power,  see  Sflgd.  Pow.  386, 7.— ^fiSd*] 
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ihis  condiiion.  Jisput  the,  castf  that  a  least  he  made 
io  the  husband  and  w\fe^  to  have  and  to  hold  to  them 
during  the  coverture  between  them  ;  in  this  cast  they 
have  an  estate  for  term  of  their  two  lives  ^  upon  condi- 
tion in  laWf  scil«  if  one  of  them  dicj  or  that  there  be 
a  divorce  between  them^then  it  shall  be  lawful  for  the 
lessor  and  his  heirs  to  enter ^  t^c.  (m  3). 

2S5  i.  *'  If  one  of  them  die^  fyc,^*    For,  if  any  of  them  die, 

the  coverture  is  diasolved,  and  consequently  the  state 
determined  by  the  limitation. 

**  Or  that  there  be  a  divorce  betweeen  them^  4"^." 
The  divorce  that  Littleton  here  speakefh  of  is  intended 
(^13.  US'  siutK^f  Buc^  divorces  (*)  as  dissolve  the  marriage  h  vinculo 
98.  7  R«p.4t.  Cro.  matrimonii^  and  maketh  the  issue  bastard,  because  they 
yMch.  Sfi.  319.  ^^i^  not  justas  nuptm.  And  therefore  in  Littleton's 
5fI.J  3SH.8.«.S1.  ^33^^  though  the  husband  and  wife  be  divorced  causft 

adulteriif  yet  the  freehold  continuetb,  because  the  cover- 
lure  eontinueth. 

L1TTLXT0N.         •tfiVZ>  that  they  have'an  estate  for  term  of  their  two 
[SeetS^l*235  u.}  Hves  is  proved  thus :  Every  man  that  hath  an  estate 

qf  freehold  in  any  lands  or  tenement s^  either  he  hath 
ah  estate  in  fee  j  or  in  fee-tail^  or  for  term  cf  his  own 
MfCy  or  for  term  of  another  man's  life^  and  by  such  a 
lease  J  they  have  a  freehold^  but  they  have  not  by  this 
grant  fee^  jwr  fee-tail,  nor  for  term  qf  another's  life, 
ergo,'  they  have  an  estate  for  term  of  their  own  lives, 
but  this  is  upon  condition  in  law  in  form  ({foresaid; 
and  in  this  cetse  if  they  shall  do  waste,  thefeqffor  shall 
*^d35b.  *have  a  writ  of  waste  against  them,  supposing  by 
his  writ,  qu6d  tenet  ad  terminum  vitas,  &c.  (183),  but 
in  his  count  he  shall  declare  how  and  in  what  manner 
the, lease  was  made,  . 

(183)  mu^U  L.  and  M.  and  Roh. 


(N  3)  For  tbe  dittiiietioii  between  a  eondition  ia  deed  and  a  Umitation, 
liere  denominated  by  Littleton  a  condition  in  law,  aee  n.  ^  2),  ant  ^  87. 
SBl.<CoiA.l^    Ftarn.  Coot.  Reia.  101. 40O.--[£».] 
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I 

**Sufiposing  by  his  writj  quM  tenet  ad  termiDum    ,      S35  b. 
riti^''    This  and  the  ttA  of  thia  section  is  evident  and        ^^'^' ^' 
piaio. 

"^INthe  same  manner  it  isy  if  an  abbot  make  a  kase    .      (121)* 
to  a  man  to  have  and  to  hold  to  him  during  the  lime  rg^^  382  235  b  1 
that  the  lessor,  is  abbot ;  in  this  case  the  lessee  hath  an 
estate  for  term  of  his  own  life :  but  this  is  upon  con- 
dition in  lawy  scil.  that  if  the  abbot  resign^  or  be  depo-^ 
sedy  that  then  it  shall  be  lawful  for  his  successor  to 

entery^rc^ 

« 

So  it  is  of  a  bishop,  archdeacon,  and  other  ecclesiastical,  235  b. 

or  temporal  body  politic  or  corporate,  or  of  any  officer  or  J*^-  ^^  ^^^^^ 
graduate,  or  the  like. 

And  flo  it  is  of  a  tnnslalioo  and  cession. 

Here  Littleton  termeth  words  of  limitation  to  be  con-  234.  h 

ditioQs  in  law  :  for  his  first  example  is,  0  ^A*?'  ^U: 

*^  Ante,  214  b*    rnU 

242.) 

*^ During  the  coverture  between  them,*'  Durante 
eooperturd  inter  eos.  This  word  {durante)  is  pro- 
perlj  a  word  of  limitation,  udurante  viduitatCy  or  dth 
rante  virginitate,  or  durante  vitdj  i^c.  And  properly 
a  eoodiiion  in  law  is,  as  hath  been  said,  where  the  law 
createth  the  same  without  any  express  words. 

Dum  also  maketh  a  limitation  ;  as  if  a  lease  be  made, 
dum  solafuerity  or  dum  sola  et  casta  vixeret.    Dum-  -Dtfim 

modo  is  also  a  word  of  limitation  ;  as  dummodo  ^solve- 15    3  am.  til. 

ret  talem  redditum.    Quamdiu  also  is  a  word  of  limi-        Dtimmodo, 

*235  a. 
tation,  for  if  a  man  grant  a  rent  out  of  the  manor  of  D.  ,.^  g.^.  **'^  ^ 

quamdiu  the  grantor  shall  be  dwelling  upon  the  manor,  3a.  14 £.2.  GraDt92. 
diis  is  good,  or  quamdiu  se  bene  gesserit.  no^t^!^^  *pio. 

242a.    VaugbEDaeL    4Rep.33.}    37H.6.27.    (9  Rep.  95.) 

And  so  be  these  words,  doneCf  guousque,  usque  ad,  m  Aib.  4.    6  £.  3^  8. 
tamdiu^  ubicunque,  9. 21 .   3.  E.  3. 18. 

54.    Tempt  E.  1.  Aiwmtie  150.    1 1  Aas.  p.  8.    21  A*  p.  18.    26  ^^m  ^^  V  dll' 
9E.4.25^.    9H.6.30.    14H.8.13.  *^^*^-     7B.4.1&. 
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■   or  sstAtss  umir  conditioit. 
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UTTLETON.  (184)  nSND  many  other  tkii/igi  there  are  ikfesidtea 
SSS*«S5e  ttjM>^  condition  in  law,  and  in  such  casee  he  needetA 
phodti  vithoui  deed,  not  to  have  showed  any  deed,  rehearsing  the  condition^ 

for  that  the  law  itself  purporteth  the  condition^  4^. 


(182)* 


Ex  paueis  dictis  intoftdere  piurima  poMi5. 

.  *More  shall  be  said  of  conditions  in  the  (IBS)  next 
chapter^  in  the  chapter  of  Releases^  and  in  the  chapter 
ef  Discontinuance. 


237  a. 


(C 


Expands  dictis  intendere  plurima  poms.*\ 


Verses  at  the  first  were  invented  for  the  help  of  me* 
mory,  and  it  standeth  well  with  the  gravity  of  our  law- 
yer to  cite  Ihehi.  By  this  verse  of  our  author,  infer- 
ences and  conclusions  in  like  cases  are  warranflabla 


2S€'lx  Hereby  it  appearetb»  that  limitations  (which,  as  hath 

SE.  4.36>   (5R<p.   been  said,  Littleton  termeth  conditions  in  law)  may  b6 
^'  pleaded  without  deed  :  and  the  reason  of  our  author  is 

observable,  because  the  law  in  its^'lf  purporteth  the  con- 
dition, whereof  somewhat  hath  been  said  before,  and 
therefore  look  back  to  the  conditioi>s  in  law,  or  words  of 
(Ante,  eub.)       limitation,  ai^d  withal  that  a  stranger  may  take  advantage 

of  a  limitation^  as  hath  been  said. 


Vi<L  Met.  290. 


Littleton,  having;  spoken  at  large  of  conditions  in  deed 
and  in  law,  somewhat  seemeth  necessary  to  be  said  of  de- 
feasances, whereby  the  state  or  right  of  freehold  and  in* 
heritance  may  be  defeated  and  avoided. 

EiU^t^!^^dt^  ''Ji^casance;'  Defetsantioy  is  fetched  from  the 
/0aM6/e^aiuftte9Mefi/ French  word  d^aire^  i  e.  to  defeat  or  undo,  infectum 
Brmctf^S^TfoL  16:  r^ddere  quod  factum  est  (o  3),     There  is  a  diversity  be* 

17  An.  p.  1    6E.  3. 

IS  ?•  W'    flF'* ''     (*^)  ^'  ^^'  *"*'«'♦  «*^^'  ^  ^'•^ y  '*"*'  d^ettaUt  tw  emiUim  en  la 

2     o  i  ii  L  ^,  not  in  L.  and  M.  nor  Roh. 

S*™-."   *'^  -*        (18*)  prwAehiekapter-duoMirede diteeniM que  teOentefUne,  h.  and 

?A^  /^^  ?:    M,  and  ifeh. 
5  £.3.    Aimmty44. 

30A^.jol1.    30  Am.  ■  ■ _— 

CAnti,  »r^  TroI.     (^  '•)  ^  defoasMce  k  «n  instrument  which  defeats  the  fbroe  or  op«r». 
Abr.  S90l) 


tfvwiiBiieritanLoes  executedt  and  inherilaqceseseautory ;  (193)* 
te  Jaods  execated  by  livery,  &c.  cannot  by  indeiiture.of 
defiKiSKoce  be  defeated  afterwards.  And  so^  if  a  dia* 
aeiaee  release  (a)«  disseisor,  it  cannot  be  defeated  by  in* 
dentores  of  defeasance  made  afterwards ;  but  at  the  time 
of  the  releue  or  feoffment,  Sic.  the  same  may  be  defeated 
by  indentures  of  defeasance^  for  it  is  a  maxim  in  law, 
^ii«  mcQutinenH  fiunt  in  esge  vidmiur.  (i).  (p  3)^      . 

237  a. 
But  lenta,  annuities,  conditions,  warranties,  and  such  ?««««<•  <*«*'  «*«* 
that  be  inheritances  executory,  «iay  be  defeated  by  soiiSt.  pL  7.   7  £«4. 
made,  either  at  that  time,  or  any  time  after  :^;,J^^^|^^ 
and  so  th^  law  is  of  s|;atutes,  recognizancea,  obligationa,  Osm,  i3i.   S8  H.  a. 
««i  other  Uuogs  executory.  wl*.  D^i^ia  it 

banie^soase^ib.  1. 107. 

Lastly,  somewhat  were  necessary  to  be.  spoken  con-  Fonren  rf  recoeMm, 
eerning  cluises  of  provisoes,  containing  power  of  revo*  twyne'sewe.)     ^ 


tioB  of  sooe  oiiier  deed  or  estate ;  and  that  whieh  in  the  lame  deed  is 
cdlod  a  oonditioaf  in  another  deed  is  a  defeasance.  As  if  a  man  by  deed 
oovcoante  or  grants,  that,  upon  pajrment  of  a  less  sum  on  a  particular  day, 
a  obligation,  recognixanoej  &c.  shall  be  Toid.  Cro.  Eliz.  623.  3  Com. 
IXg-SSi.  EreiydieleBnnGemqst  contain  proper  words,  as  (A«//i^/A^ 
AaU  fte  coitf,  Lwy  ▼.  KymuUm,  2  Salk.  675.  TrmtU  v.  Aggat,  Willes, 
107,  \  bat  a  letter  of  license,  that  the  obligor  bHaU  not  be  sued  amounts  to 
a  drfwnce.  jtytqffe  y.  ScrwntMrf^  Cavth.  64.  And  the  defeasance' 
BBit  be  by  matter  as  high  as  the  thing  to  be  defeated :  therefore  if  an 
olil%alioo  be  to  pay  at  soch  a  day,  an  agreement  ppr.scrcp/um  manu  nui 
tigmOnrnf  to  give  time  to  a  future  day,  id  not  su^ent ;  for  it  ought  to  be 
bf  deed.  BUmerhoisei  v.  Piersofk,  3  Lev.  S34.  Ua^ord  y.  Andrews^ 
Cn,  Bh.  097.  S.  P.  Cowp.  47.  Cahell  ▼.  tVdugharL,  1  Saund.  291. 
a.  (IL  So  where,  in  covenant  ibr  non-payment  of  money^ the  defendant  ^ 
fleaM  a  discharge  in  nature  of  a  release  withMU  deedt  the  plea  on  de* 
adjudged  to  be  ill.  Rogers  v.  Payrte^  1  Wils.  376.  And 
oootained  a  proviso  that  the  lessee  should  not  let  .without 
iikwriiings  on  pain  of  forfeiture,  a  parol  license  was  held  not  to 
the  loMoe  from  the  proviso.  Roe  v.  Harmon^  ST.  R.  415. 
&  P.  Jdemse  v.  Mease^  Cowp.  47.  Liitier  t.  HoUand,  3  T,  R.  590. 
Bfmm  T.  OoodauM^  3  T.  R.  592  n.— [^.] 

fa)  7%t  word  to  seems  to  be  hen  reqmsiU, 

(t)  A  power  of  revocation  may  be  defeated  by  a  defea^nce  made  at 
fhaaaiae  time,  or  at  any  time  after.  1  Rep.  113. — See  Carth.  64.  But 
if  a  thing  ezeentory  oa  its  commencement  be  after  eioaeuied,  it  cannot 
be  defeated  by  a  subsequent  defeasance.  5  Rep.  90  b.  In  the  case  of 
CoUertQ  y.  Purchase^  Lord  Talbot  said  he  should  always  diseourage  the 
praetioe  of  drawing  an  abeolute  deed,  and  mi^kiiig  a  defea^noe,  aait 
wwe  the  feee  of  fraud.  Ca.  Temp.  Talbot,  61—^.  [Buthr,  Note  151.] 

^  2n  b  ease  ol  a  feoflment,  &o.  where  the  estate  is  executed,  it  is  not 
fe  be  ebfeilid  by  eonditiod  or  defeasanee,  unless  contained  in  the  same 
dead,  or  tt  another  ezecated  at  the  same  time.  2  Saund.  48.  B|it  the 
law  m  eiear  that  a  bond,  judgment,  or  statute,  may  be  defeated  by  a  sub- 
MfQeot^a^eaaaoce.    Cff«.£Us.623.755^--[£tf.] 
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^»tion«  which  rinee  Littleton  wrote  are  crept  into  Tolon* 

tsry  conTeyanees,   which  pass  by  raising  of  uses*  being 

^)  S7  H.  8.  cap.  10.  ei»coted  by  the  (*)  statute  of  87  H.  8.  and  are  become 

aS^  tlftea  KT^*^  ^^^  firequent,  and  the  inheritance  of  many  depend  there- 

1  iUp.  173. 175.)        upon.     As  if  a  man  seised  of  lands  in  fee^  and  having 

issue  divers  sons,  by  deed  indented,  coTcnanieth  in  con- 
sideration of  fatherly  love,  and  for  the  advancement  of 
the  hloiid,  or  upon  any  other  p^ood  consideration,  t(i  stand 
seised  of  three  acres  of  land  to  the  use  of  himself  for 
life,  and  after  to  the  use  of  Thomas  his  eldest  son  in 
tail ;  »nd  for  default  of  such  issue,  to  the  use  of  his  se- 
cond son  in  tail,  with  divers  like  remainders  over ;  with 
a  proviso  that  it  shall  be  lawful  for  the  covenantor  at  any 
time  during  his  life  to  revoke  any  of  the  said  uses,  &c. 
this  proviso  being  coupled  with  an  use,  is  allowed  to  be 
good,  and  not  repugnant  to  the  former  states.  But  in 
case  of  a  feoffment,  or  other  conveyance,  wheieby  the 
(Id4)*  feoffee  or  grantee,  &c.  is  in  *by  the  common  law,  such  a 

proviso  were  merely  repugnant  and  void. 

CM  rev9CQii9n  tfute^  And  first,  in  the  case  aforesaid,  if  the  coveiMntor,  who 
fiMvui  mtry^rUn^  ^^  ^^  estate  for  life,  do  revoke  the  uses  according  to 

his  power,  he  is  seised  again  in  fee-aimple  without  entry 

or  daim. 

Secondly,  he  fnay  revoke  part  at  one  time,  and  part  at 

utetat^neiuactond    another. 
pari  «l  mtather. 

On  aHmatimi  9fpart^  Thirdly,  if  he  make  a  feoffment  in  fee,  or  levy  a  fine, 
^f^s,^^!1^1^  of  any  part,  this  doth  extinguish  his  power  but  for 
Hwiqftfu^gMe^aU  fj^^  part;  whereas  in  that  case  the  whole  conditioQ  is 
Libfir2l!l73, 174.   extinct.     But  if  it  be  made  of  the  whole,  all  the  power 

T)iss*^e^y^:  I.  ig  extinguished  :  so  as  to  some  purposes  it  is  of  the  oa- 
IbL  107.    Albanie'i  »  \  .  a  «^  ^r 

cue,  Ub.  la  M.  143.  ture  of  a  condition,  and  to  other  purposes  m  o^ture  of  a 

Serope'i  MM,  lib.  7.    limitation 

IbL  19^  IS.    Sir  Fran- "'"^""*'"* 

^htn^Vt^Mhtue.     (2  iUL  Abr. S03.    1  RoL  Abr.  331.) 

Seeut  in  the  catena      -,,-,-.,,,,  «  r  *• 

powenpWundmtenst.     Fourthly,  if  ne  that  hath  such  power  of  revoeation 

hath  no  present  interest  in  the  land,  nor  by  the  ceasor  of 
the  estate  shall  have  nothings  then  his  feoffi&ent  tfr  iM. 
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&e.  of  the  knd  is  no  extinguishmont  of  his  power,  be* 

cause  it  is  mere  collateral  to  the  land.  ^ 

Fifthly,  by  the  iitne  conveyances  that  the  old  uses  he^'^'^^eiwtaybelimii- 

i_    i  i_  .1  f     •.    J         u         au    ed  bu  the  same  convey- 

revoked,    may    new  be  created  or   hmited,   where  the  ancerevokir^  the  old. 
former  cease  ipso /lacto  by  the  revocation,  without  either 
entry  or  claim. 

Sotlily,   that  these  revoeatiohs  are  favourably  inter-  Powers  of  reooeaiion 
preted,  becauHe  many  men^s  inheritances  depend  on  thej^?f  *^*^'"'**''^*''^'^' 
same  (i)  (qS).  And  here  I  may  apply  the  above  said  verse : 

£x  pauets  diciis  intendere  plurima  possis. 


(X)  Some  otMenrations  will  be  made  in  the  notes  to  the  Chapter  of  Re- 
leases^ on  Powers  of  Rerocttion,  and  other'  powers  deriving^  their  effect 
frofli  the  statute  of  uses — A  reference  wm  in  note  1,  S16,  a.  to  this  place, 
for  sone  obsetiations  on  the  doctrines  oieondiiiont  preeedenl^  and  condi- 
tinu  subatfuaU.  fn  £q.  Ca.  Ah-  108.  it  is  oheerred,  *^that  conditions 
precedent  are  such  as  are  annexed' to  estates,  and  must,  at  law,  be  punc- 
ttiaJlj  peilbrmed,  before  the  estate  can  vest.  A  condition  subsequent 
is,  when  the  estate  is  executed ;  but  the  continuaoMse  ef  such  estate  depend- 
eth  on  the  breach  or  jllrformancc  of  the  condition.  Though  tliis  distinction 
is  eAen  mentioned  in  courts  of  equity,  yet  the  preyailijig  practice  there 
is  to  reiitTe  against  oooditions,  whiere  <ympensation  can  be  made^  wheth- 
er ttiey  be  precedent  or  subsequent'*  This  obsemitioa  is  illustrated 
and  eosfrmed  by  thoeasesoolleoted  under  the  title  of  Cdbditibos  precedent 
and  subsequent,  in  Mr.  Vinoe's  Ahridgment ; — and  see  Frances^  Maxims 
ef  £q«ty«  p.  44.  aod  iCaim's  Princ  of  E<^.  51.  81.  Ed.  1760.— One  of  the 
most  material  points  of  discussion  respecting^  the  operatiens  at  law  and  in 
equity  of  conditions  precedent  end  conditions  subsequent,  arises  from 
those  easee  where  eowiitior.s  are  annexed  to  devue^  making  them  void  on 
tk/t  marriage  of  the  devisee  wUhotU  consent.  These  cases  have  Ye&a 
ftequently  discussed  in  our  courts.  All  the  learnings  upon  them  is  to  be 
fimud  in  the  case  oi  Harvey  v.  Aston^  Com.  Rep.  726-  1  Atk.  391.  Rty- 
nUk^.MmH^  3  Atk.  330.  and  SeoU  r.  Tffler,  2  Bro.  Ch*  Ca-  408. 

The  doctrine  of  conditions  precedent  and  substniuent,  abo  frequently 
applies  to  the  tfstisg  of  poktiovs  abta  lkgacibs  stads  patablk 
AT  A  FVTVRX  TiMB.     There  are  iisw  points  of  learnii^  upon  which  the 
caies  m  the  iKwks  are  more  numerous,  or  seeminof^y  more  discordant. 
Perhaps  the  feUowing^  distinction  may  serve  to  enable  the  reader  to  re- 
concile thea.    It  was  Uid  dewu  in  the  ca^e  of  PAwltt  v.  Pavflet^  2  Ventr. 
366, 367.  that  where  a  leg;acy  is  char^  upon  real  eSUte,  if  the  person 
entitlad  to  it  dies  before  the  day  of  payment^  i*  ftinks  into  the  land  for 
the  benefit  of  the  owner  of  the  inheritance.    In  HaU  v.  Terry,  1  Atk. 
sot  and  Fan  v.  Clark,  I  Atk.  510.    f^rd  Hardwicke  seems  to  have 
tbou^  hiaaelf  bound  by  thie  rule,  and  dscreed  th^M  cases  aceordingly. 
But  in  Lowiher  v.  Condon,  ft  Atk.  130.    Sherman  v.  CoUins,  3  Atk.  319. 
Nodgsmy.  /ZMOfon,  1  Ver,  44.  hisLorflship  departed  from  this  rule; 
and  pcrbaps  the  g«nerml  rale,  as  it  ru^  sUnds,  is,  that  when  a  legacy  is 
Siveo,ekH|;ed  upon  a  real  ertate,apd  payable  at  a  Aitnre  time,  and  there 
are  no  eiprasa  words  in  the  will  to  qpiake  it  immediately  a  vested  inte- 
rest ;  there,  if  a  stroi^er  imtdicstion  to  the  contrary  does  not  arise  fttm 
the  other  part  of  the  trill,  the  eouit,  from  its  inclination  to  favor  the  heir, 
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cpoa^erft  >ti  beii%  90  charged,  and  10  payaUe,  ni  circmitsUnoes  amoiinl* 
ing^  to  an  implication  that  the  testators  ihtentioo  was,  that  it  should  oot 
rcMi  till  the  time  in  which  it  is  made  pa^oUe.  Most  deaily  it  is  in*  the 
legator's  power  to  make  it  immediately  vested  and  transmissible,  though 
chareed  upon  real  estate,  and  payable  at  a  fature  time,  by  using  express 
words  to  indicate  his  intention  that  it  shoold'he  so;— -and  if  t&  can  be 
done  by  express  words,  there  cannot,  it  should  seem^  be  any  reason  why 
it  may  not  be  done  by  implication.  Therefore  if  there  ar^  any  circom- 
stances 4>r  expressions  in  a  will,  from  which  the  implication,  that  it  was 
the  testator*s  intention  to  make  it  immediately  a  vested  legacy  is  stronger 
than  the  implication  to  the  contrary,  which  arises  from  its  being  chat^ged 
upon  a  real  fund,  and  payable  at  a  fature  day,  it  is  to  be  considered  as  a 
▼ested  and  transmissible  interest  notwithstanding  those  circumstances. 
One  of  the  circumstances,  whioh  the  courts  have  considered  as  affording 
very  strong  grounds  to  imply  the  testator^s  intention  to  be,  that  the  l^a- 
cy  diould  be  immediately  T^ted  and  transmissible,  though  the  payment  is 
-postponed  to  a  future  time,  iswhere  the  payment  is  postponed  for  reaaons 
that  are  not  personal  to  the  legatee ;  but  arise  or  seem  to  be  cakiulatfd 
with  a  view  to  the  circumstances  of  the  fund. — Upon  this  ground  Lord 
Hardwicke  seems,  in  a  great  measure,  to  have  decided  in  the  cases  cited 
above  of  LowthervS  Condoriis  Sherman  v.  CoQms.  and  Hedgsen  v.  Raic^ 
ion.  See  also  King  v.  Witkert,  Ca.  Tenip.  Talbot,  117.  Butler  v.  Dtm- 
tomb^  1  P.  Wms.  457.  PUfiMs  easts  2  P-  Wms.  513.  Utadimt  v.  Foy 
and  Gober^  Com.  716.  GeJirtn  ▼.  Munday^  1  Bro.  Cha.  Rep.  191. 

II.  Where  the  legacy  is  chofged  ufon  ptrwnaUy  only ;  there,  if  the 
legatee  dies  before  the  day  of  payment,  hu  personal  represent^jkivea  be- 
ooimt  entitled  to  the  legacy ;  unless  it  is  to  be  collected  from  the  ^^stator's 
wfll^  that  he  intended  the  contrary. — In  the  construction  of  bequeats  of 
this  nature,  there  is  an  established  distinction  of  a  gift  of  a  legacy  to  a 
man,  at,  or  i£^  or  when,  he  uttains  21.— 'In  the  first  case,  the  attaining  21 
is  held  to  be  individually  applicable  as  much  to  the  substance  as  to  the 
payiAent  cif  the  legacy,  and  therefore  the  l^;aey.0  held  to  lapse  by  the 
death  of  the  legatee  before  ^e  time.  In  the  seoooA  case,  the  attainiqg 
21  is  htid  to  refer,  not  to  the  su^ance,  but  to  the  payment  only  of  the 
Iqiaey,  and  therefore  here  the  legacy  is  held  not  to  lapse  by  the  death  of 
the  higatee  before  the  time. — ^It  has  been  held  to  be  an  exception  to  this 
disCin^ion,  where  the  testator  has  diqposed  of  the  intermediate  interest 
either  to  a  stranger  or  to  the  legatee.  And  the  disMnction  does  not  hold 
where  the  legaey  is  a  chaige  upon  .real  estate. 

III.  With  respect  to  legacies  charged  on  a  jnire<//und,  consistins  both 
of  real  and  personal  estate ; — if  the  legatee  dies  before  the  time  of  pay- 
Aeot,  it  seems  to  be'  settled,  that  the  legacy  should  sink  in  the  land,  in 
all  esses  of  this  nature  where  it  wou^d  be  held  to  s'mk  in  the  land  if  the 
fuad  coqsisted  of  real  estate  only  :  but  this  is  only  so  far  as  it  is  necessary 
to  reaort  U>  the  real  estate ;  for  in  these  cases  the  legacy  is  still  vested  as 
to  the  personal  estate,  y\  all  cases  where  it  would  be  vested  if  the  fiind 
consisted  of  personal  estate  only.  See  ^S^rman  v.  Co/itns,  1  Atk.  320. 
Hoigton  V.  Rayutm,  1  Ves.  48.  Dukt  dfChandot  v.  7al6o<,2  P.  Wms. 
612.  and  Mr.  Coar't  excellent  note  on  the  last  case.  Since  the  publica- 
tion of  the  thirteenth  edition  of  these  annotations,  the  doctrine  of  condi- 
tions, as  applicable  to  lagacies,  has  been  fully  and  ably  explained  by  Mr. 

•  Roper,  in  his  Treatise  on  the  Law  of  Legacies,  in  two  volumes  octavo. — 

A  tuocinct  of  ft  has  been  attempted  in  the  6th  edition  of  Mr/Feam8*s 

Essay  on  Contingent  Resaiunaers,p.552.  Note  1. 

*  For  the  diffsrenee  between  the  common  law  of  conditions,  and  that 

of  the  civil  law  and  oommon  law^  see  the  second  part  of  Fulbeck^s  Pa» 

4  -  ralleL,  7th  Dialogue. 

In  the  former  part  of  these  notss,  sbme  observatioiis  were  made  on  the 
leading  points  of  the  doctrine  of  m^rtgMs.  The  reader  will  find  every 
tiling  relating  to  that  eomprehemiv^  su^eot,  collected  with  great  iodus- 
^  and  ingenuity-,  in  The  Law  i^,MOftgage9,  by  Mr.  Powell.— rBii//<rr. 
llotelS2,]     .  ^-^        / 
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(QS)  Powers  of  reTocation,  in  their  creation,  are  to  be  construed  -^ 

ikvombly,  and  therefore  no  express  or  technical  wor(ls  are  neeessarj  to 
tbeereatin^of  sdch  powers;  but  any  expression  Vhich  denotes  an  intent 
to  lemre  such  power  will  be  sulRcient    Bi$ho>p  qf  Oxfbrd  v.  Ltightitn^ 
t  Vem.  376.   Lavender  v.  BlaekttonK^Z  Keb.  126.     But  if  such  power  be 
ooee  executed,  that  is,  the  eld  uses  orer  the  whde  estate  rcToked/  and 
new  oaes  limited,  such  new  uses  cannot  be  revoked  without  an  express 
raerration  of  a  pow«r  ibr  such  purpote.    Hde  t.  Bond^  Prec.  Gh.  474. 
Z»mdi  T.  WooUton^  2  Burr.  1136.    2  Ves.  211.    A  power  of  revocation 
nay  Extend  to  all  the  limitations^  or  be  restricted  to  a  particular  estate  • 
liouted  by  the  conveyance ;  as  where  the  use  is  to  A.  for  life,  remainder 
over,  with  a  power  to  revoke  the  estate  ibr  life  only,  this  seems,  says 
RfiUe,  tobe  n  good  power.'    Ttumpum  v.  Frt«/en,  2  Rol.  Abr.  262.    A 
power  of  revocation  may  be  either  a  power  relating  to  the  land,  that  is, 
a  potrar  Umited  to  one  Uiat  had,  has,  or  shall  have  an  estate  or  interest 
in  the  bod,  which  power  is  either  appendant  or  in  gross :  or  simply  col- 
lalenl ;  as  where  tiie  party  to  whom  the  p«wer  is  reserved  has  not,  nor 
ever  had  aiiy  estate' hi  the  land.     Edwards  v.  Slafer^  Hard.  415.  Gilb.  on 
Uses  141. 143.    Sanders  oh  Uses,  288.  2  Ponbl.  Tr.  Bq.  155.    WiUi  re- 
ipeet  to  the  reservation  of  powers  of  revocation,  Mr.  Sugden,  in  his 
valuable  IV^atiae  of  Powers,  states  theVesult  of  the  authorities  to  be, 
**  1st,  That  in  a  deed  executing  a  power,  a.  power  of  revocation  and  new 
appoiBlAeDtmay  be  reserved,  although  not  expressly  authorized  by  the 
deed  crectfti^  the  power.     Adamt  v.  Adama^  Cowp.  651.    Vid.  Digged 
cosA,  1  Co.  1T3  b.     And  that  such  powers  may  be  leserved  io/te«  quoties^ 
i7edbef*s  ea«e.  Lane,  118.     Hd^  v.  Bend,  supra.    Digge*$  ease,  supra. 
2d,  That  where  an  appointment  under  a  power  is  made  by  .deed,  it  can- 
not be  revoked  unless  an  express  power  be  reserved  in  the  deed  by 
which. the  power  is  /axecuted :  a  rerocatii^n  will  not  be  authorized  by 
a  general  prospective  power  in  the  deed  creating  the  first  power..    Hele 
V.  Ban^  supra.    3d,  That  although  in  the  original  settlement  a  power 
of  revocation  only  be  reserved,  yet  a  power  to  limit  new  uses  is  implied, 
and  mvv  be  executed  accordingly  (Foxtltr  v.  Jforthy  3  Keb.  7.     Anon* 
1  Gh.  Ca.  242.     CoUton  v.  Oardner,  2  Ch.  Ca.  46.),  unless  a  contrary 
inftkn  can  be  collected  from  the  whole  settlement  {Anon.  8tra.  584.), 
or  Ae  estate  is  expressly  Umited  to  other  uses.    Atmaiera  v.  Birt,  Cro. « 
EHz.  85.    iBut  4th,  That  every  power  reserved  in  ar  deed  ereetUing  a 
power  win  be  strictly  construed,  and  therefore  a  mere  power  of  revooa- 
tioo  in  su^  a  deed  will  not  authorize  a  limitation  of  new  uses.     Ward 
V.  LaUkaL,  1  Sid.  348."    Sag.  Pow.  3)4,  315.    Upon  the  authority  of 
Wall  V.  nttrboume  (1  Veiii.  355.)  an  opinion  has  prevailed,  that  a 
power  of  revocation  cannot  be  annexed  to  a  power  simply  collateral ;  but         . 
sMh  a  doctrine,  Mr-  Sua;den  remarks,  would  be  very  inconvenient,  and 
oertainly  cannot  be  considered  as  settled.    Idem,  316.   The  same  writer 
alB»  ohaerves,  that  the  decisions  as  to  fhe  necessity  of  reserving  a  power 
of  revocation  in  order  to  authorize  a  party  to  revoke  an  appointment  by 
deed,  htre  always  been  considered  to  apply  to  personal  as  well  as  real 
crtate :  and  that,  notwithstanding  the  late  case  ofPerrot  r*  Ferrate  (East, 
423.),  it  is  not;  perhaps,  at  this  day  possible  to  contend,  that  an  appoints 
meat  by  deed  shall  be  revocable  because  the  donee  might  have  appointed 
by  wiB,  which  woold  have  been  revocable.  Sug.'  Pow.  3^*  319. — [JEtf,] 


•     » 


CHAP.  XXVIII. 


OF  ESTATES  IN  REMAINDER  AND  REVERSION.  (A) 


(1£6)*  *A  BEMAiiTDER  18  a^re3ic1ue  of  Rii  estate  in  land,  de- 

^^^'  pendins  upon  a  particular  eatate,  and  created 'toiEether 

^J,  mth  the  same^  and  in  law  Latin  it  is  called  r^emanere 

(Plow.  25  a.    Post,     Ml  , 

143a.     Vaagh.269.    ^   '' 

143  a.  Remainder,  in  leiral  Latin,  is  remanere*  Qominjr  of 

(a)2Co.61.    Choi-   .,      X    *•  i      ^  f      *u  *    w    .  •  •    ^ 

ieiie's  case.  *"P  Latin  word  remaneo;  for  that  it  (a)  is  a  remainder 

(Ant*,4»a.    Plowd.  or  remnant  of  an  estate  in  lands  or  tenements,  expectant 

upon  a  particular  estate  created  together  with  the  same  at 

(1)    "  Sect  216."  Hal.  MSS.— [ttkrgr.  n.  9. 49  a.] 


(A)  In  the  fonber  chapters  of  this  book,  ^the  doctrine  of  estates  has 
been  considered,  lat,  "^ih  regard  to  the  duration,  or  the  qaantity  of 
interest,  which  the  owners  have  therein ;  and  2d,  in  respect  of  the  number 
and  connexion  of  the  tenants  t  we  are  noWto  con&idcr  them  with  rc^rd 
to  the  time  of  enjoyment,  as  Uiey  are  either  in  possession  or  expectancy. 
Estates  in  possession  are  those  where  the  tenant  is  entitled  to  the  actual 
pernancy  of  the  profits  Estates  in  expectancy  are  those  where  the 
right  to  the  pernancy  of  the  profits  is  postponed  to  some  iuture  |>eriod, 
and  are  of  two  sorts — remainders  and  reversions.  An  estate  in  remain- 
der, says  Sir  WilUam  Blackstone,  may  be  deincd  to  be,  an  estate  limited 
to  take  eSD^d^  and  be  enjoyed,  after  anoUier  estate  is  determined.  As  if 
a  mai],  seized  of  lands  in  fee-simple,  grants  them  to  A.  for  twenty  years, 
and,  after  the  determination  of  that^rm.  to  B.  and  his  heirs  for  ever  : 
A.  IB  teqant  for  twenty  years,  with  remainder  to  B.  in  fee^  Jn  the  first 
place,  an  estate  for  years  Is  created  <ir  carved  out  of  the  fee,  and  given 
to  A  ,  and  then  the  residue  or  remainder  of  the  estate,  is  given  to  B- 
Both  these  interests,  however,  are  but  one  estate ;  the  present  term  for 
years,  and  the  remainder  after,  when  ^4ded  together,  bemg  equal  only 
to  one  estate  in  fee.  They  are  different  parts,  corkstituting  one  whole, 
being  carved  out  of  one  and  the  same  inheritance :  they  are  both  created, 
and  may  both  subsist  at  the  same  time,  the  one  in  poslession,  the  othfcr 
in  expectancy.    2  Bl.  Com.  164.-r[Ed,] 
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oQetime^  as  in  the  case  of  Littleton  ^sect  215.)  appeftr- 

eth  (2)  (B)  '  * 


»^ 


By  aeetion  215  it  appeareth,  that  if  a  man   maketh  a  (197) 

gift  in  tail,  the  remainder  in  fee,  without  deed  (6)  (c),  the  [^^J^\^'  ^,^*p  4 
^remainder  is  good,  and  passeth  out  of  the  donor  by  the  16.    15  E.  4. 18. 
livery  of  seisin  ;  and  so  it  is  of  a  lease  for  life  or  years,  l^^gi  7%3.^^^'^ 
the*  remainder  ov«r  in  fee  ;  ifor  the  particular  estate  andr.  N.  B.219. 
the  remainder,  to.  many  intents  and  pnVposcs,  make  ^^^^]^^2.i^    ^ 
one  estate  in  judgment  of  law.     Vide  sect  60.  (Poet.  49  b.) 

I  • 

IF  a  man  ktteth  lands  or  tefiements  by  deed^  or     LITTLETON. 
without  deed  (for  seeing  thai  the  remainders  take  pffecf  [Sect.  60  49  a.] 
b7  livay,  there  need,  no  deed  (3)  (•)>,  {4)/6r  term  of^^^^llZ 
years^  the  remainder  over  to  another  for  life^  or  invenfiifseinnneee$$arif. 
iail^  or  in  fee  ;  in  this  case  it  hehoveth  that  the  lessor  J\^^\^\j^%^') . 
maketh  livery  of  seisin  to  the  lessee  for  years^  other-  isE.  4.  is. 
vrise  nothing  passeth  to  them  in  the  remdinder,  al- 
though that  the  lessee  enter  into  the  tenements.     And 
if  the  termor  in  this  case  enter eth  before  any  livery  qf 
seisin  made  to  hini,  then  is  the  freehold  and  also  the 
reversion  in  the  lessor.     But  if  he  maketh  livery  of 
seisin  to  the  lesseCy  then  is  the  freehold  together  unth 
the  fee  to  them  in  the  remainder ^  according  to  the 
form  of  the  grant j  and  the  will  of  the  lessor.  '      ..     ' 

"  JUaketh  Hvery  of  seisin  to  the  lessee.  *' '  This  livery  4^  ^ 

is  not  necessary  in  this,  case  for  thf"  lessee  himself,  be- 
eanae  he  hath  but  a  term  for  years,  b^'t  it  is  for  the  bene- 
fit of  them  in  the  remainder,  so  »s  the  livery  to  the  les- 
see shall  enure  for  the>  benefit  of  them  in  the  remainder: 
for  the  livery  *of  the  possession  could  not  be  made  to  *  49  h. 

(2)  See  Fearne'9  Ess.  on  Cont.        (3)  »M2  H.  4.  SQ."  Hal.  MfeS.-- 
Rcain.  3d  ed.  p.  5  to  l].^[Har]g;r.     [Harg^.  b.  8  49  a.] 

n.  2. 143  a.]  (*)  See  rf.  (C),  supra. 

•  ,W  Vnpur^h.  and  M. 


(B)  And  therefore,  wherever  the  whole  fee  is  first  Uimted,  there  can 
be  no  remainder  in  the  strict  sense  of  that  word ;  for  the  whole  beio^ 
disposed  of,  no  remnant  exists  to  limit  over.  Ant  18  a.  10  Rep.  97  b. 
Plowd.  29.     Vaugh.  169.    Dyer,  33  a.     1  Ab.  Eq.  186 [Ed,] 

(C)  That  ifl,  at  common  law,  before  the  «9  Car.  2.  0. 3.— f  Erf.] 


• 
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*       the  next  in  remainder,  because  the  possession,  belonged 

to  the  lessee  for  yeaw  ;  and  for  that  the  particoliir  term,. 

and  all  the  remainders,  made  in  law  but  one  estate,  and 

(Aate.  1430      ^^^  effect  at  one  time,  therefore  the  livery  is  to  he  made 

to  the  lessee* 

378  a.  Littleton  (sect.  721.)  setteth  down  a  rule  concen\ing 

BMguimhf  rtmtnnda^  remainders,  viz.  every  remainder  which  commenceth 
Ou foHieviar uiau u^Y  a  deed  ought  to  vest  in  him  to  whom  it  is  limited, 
^l^^M^tSa.  S9fL  ^^^^  livery  of  seisin  is  made  to  him  that  hath  the  par* 
3  Cro.  300.  ticulai"  estate  (d). 

(138)*  *First,  Littleton  saith  by  deed,   (c)  because  if  land^ 

SoM.   fAate!364b.)''^  granted  and  rendered  by  fine  for  life,  the  remainder 

in  tail,  the  remainder  m  fee,  .none  of  these  remainders 
are  in  them  in  the  remainder,  until  the  particular  estate 
be  executed. 

bftua  canimgna  re*  Secondly,  t;hat  the  remainder  be  in  him,  &c.  at  the 

take  eJfe^S^vigtht  ^^^  ^^  ^^  livery.     This  is  regularly  true  :  but  yet  it 

pmrUtidorutau.  h^th  divers  exceptions.     First,  unless  the  person  that  is 

(2  Rol  Abr.  419.)  to  take  the  remainder  be  not  in  rerum  natufd :  (d)  as 

(iQ  »  ^; ^*^  ^^'  if  a  tease  for  life  be  made,  the  remainder  to  the  right 

ncots  and  Faits  99*     ^  » 

17  E.  3-  87.    11  R.  S.  heirs  of  J.  S.,  J.  S.  being  then  alive,  it  sufficeth  that  the 

DttiiM^^.    t  H.  7.  inheritance  passeth  presentiy  out  of  the  lessoi*,  but  can- 

12  E.  4.  s!    21 H.  7.  not  vest  in  the  heir  of  J.  S.  for  that  living  his  father,  he 

^^^^4  ^  H.  8.  ^  °^*  *'*  ^^'^^  naturdf  for  non  est  hssres  viventis  ;  so 
3b   a^  H.  8. 43.         as  the  remainder  is  good  upon  this  contingent,  viz^  if  J. 

dani.  20.    (1  Rep. 

?1:^m  ^      r.  1  (^)  And  80  it  is,  if  a  man  make  a  lease  for  life  to  A. 

(e)  PL  Com*  Cd-  '   '^  •      ' 

Uiint't  oaie.  fi>L  25.         _____  ' 

29.    (3R«p.20.  : ' 

***P*  6a.;.  ^^  Remaindera  are.either  vested  or  contipgent.    Vested  remaioden, 

or  remainders  executed,  #re  those  by  which  a  present  interest  passes  to 
the  party,  though  to  be  enjoyed  in  futuroj  and  by  which  the  estate  is 
invariably  fixed  to  remain  to  a  determinate  person  after  the  particular 
estate  is  spent  As  if  A.  :be  tenant  for  years,  remainder  .to  B.  in  fee ; 
hereby  B.'s  remainder  is  vesCeO,  which  nothing  can  defeat  or  set  aside. 
2  Bl.  Com.  169.  The  person  entitled  to  a.  vested  remainder  has  an  im- 
mediate fixed  right  of  future  enjoyment,  that  is,  an  estate  in  prtseniij 
though  it  is  omy  to  take  effect  in  possession  and  pernancy  of  the  profits 
at  a  future  period.  And  such  an  estate  may  be  transferred,  aliened,  and 
<^iarged,  much  in  the  same  manner  as  an  estate  in  possession.  2  Cro.  Dig. 
280,261.     fVest.  Est.  33. 
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B.  and  C,  and  if  B.  sorviye  C.  then  the  remainder  to  B. 
and  his  faeira.  Here  is  another  exception  out  of  the 
said  rale ;  for  albeit  the  person  be  certain,  yet,  inasmuch 
aa  it  depends  upon  the  dying  of  C.  before  B.,  the  re- 
mainder cannot  vest  in  B.  presently  (e).  And  the  rea- 
son of  both  these  cases  in  efieict  is,  because  the  remainder 


A  reoninder  is  oontingeni  when  it  is  limited  to  take  effect  on  an  event 
•r  emdition,  which  may  not  happen  or  he  pedbnned,  ^r  which  may  not 
happoi  or  he  peribrm^  tiU  after<  the  determination  of  the  preceding  par- 
tieoiar  estate;  in  whioh  case  stich  remainder  noTer  can  take  efleot 
Feank  Coot.  Rem.  3.  It  is  not,  however,  the  uncertainty  of  ever  taking 
edieet  in  poewfwriQiHr,  that  m&kes  a  remainder  contingent,  for  to  that  every 
RBaiader  for  life,  6r  in  tail,  expectant  on  an  estate  for  lifo,  is  and  mtist 
be  hahle ;  as  the  remainder-man  may  die,  or  die  without  issae  hefore  the 
dsath  of  this  tenant  for  life  The  present  capacity  of  taking  effect  in- 
poaaession,  if  the  possession  were  to  become  vacant^  and  not  the  certainty 
fbat  the  posBSMioo  will  become  vacant  b^ore  the  estate  limits  in  re- 
iBftindar  determines,  universally  distinguishes  ^  vested  remainder  irom 
orfb  thai  is  contingent.    Fearri.  Cont.  Rem.  329.    t^rest  Est  32, 33. — 

(E)  So  where  a  devise  was  to  G*  L.  the  testator's  h^r  at  law,  for  lifo, 
and  iram  aad  after  his  death  to  C.  B.  her  heirs  and  assigns,  in  case  she 
ahaU  smrive  ahd  outlive  the  saidk  G  L.  but  not  otherwise ;  and  in  case 
Ae  siia]]  d&e  in  tiie  life-time  of  the  said  G  L.,  then  to  G.  L.  his  heirs  and 
aaigiB  for  ever ;  it  was  held,  that  the  devise  to  C.  6.  ^was  a  contingent 
rcasaiDder.    Doe  d.  Planner  v.  Seuiiamore^  2  Bos.  &  P.  269. 

AeoDcding  ot  Mr.  Feame,  there  are  four  kinds  of  contingent  remain- 
den  : — IsL  Where  the  I'emainder  d^;)ends  entirely  on  a  contingent  deter- 
minatioo  of  Che  jpreoeding  estate  itself.  As  if  A .  makes,  a  feofiment  to  the 
use  of  B.  tin  C.  returns  from  Rome,  and  after  such. return  of  C.  then  to 
rvaain  ttver  in  fee ;  hexg  the'^rtictOar' estate  is.  limited  to  determine  on 
the  retora  of  C.  and  only  on  that  deteilnination  of  it  i^  the  remainder  to 
take  etfect ;  hot  that  is  an  event  whibfa  possibly  may  never  happen ;  and, 
tterefoPB,  Uie  remainder,  ijrhich  depepds  entirely  upon  the  determination 
of  the  pra»eding  estate  by  it,  is  contingeat  3  Rep.  20  a.  £t  vid.  ^rton 
V.  flm,  Foph.  97.  Largess  ease,  3  Leon.  182.  2a.  Where.seme  uooer- 
laiD  event,  unconnected  with*  and  collateral  to  the  determination  of  the 
pseee^Bng  estate,  is,  !>y  the  nsfture  of  the  limitation,  to  precede  the  re- 
msimki ;  te  in  the  ease  of  Doe  d.  Planner  V  SeudmMre^  cited  above, 
and  io  the  instance  put  by  Lord  Coke  pf  a  lease  for  life  to^A.,  B.,  and  C, 
and  if  B.  survive  C..  then  the  remainder  to  B.  and  his  heirs ;  here  tiie 
of  B-^  sauriving  C  does  not  affect  the  determination  of  the  parti- 
estate  ;  nevertlMless,  it  must  precede  and  give  effect  to  B.S  re^ 


but  as  such  event  is  dubious,- the  remainder  is  contingent. 
Fcan.  Cent.  Rem^  4, 5.  3.  Where  it  is  limited  to  take  effect  upon'  an 
cvnt,  which,  though  it  certainly  must  happen  some  time  or  other,  yet 
'  iiot  happen  till  aftisr  the  determination  of  the  particular  estate ;  as  if 
be  made  to  L  S.  for  life,  and  after  the  death  of  J.  D.  the  lands  to 
to  wother  in  fee;  now  it  is  certain  that  J.  D.  must  die  some 
er  other;  but  his  death  m^y  not  happen  till  after  the  determination 
of  tiie  pmieular  estate  by  the  d«ith  of  J.  S^  and  therefore  such  remain>- 
dar  is esntii^^eBt.  3  Rep.  SOa.  And  4th-  Where  it  is  limited  to  a  per- 
son not  aaoeitaiaed,  or  not  in  beir\g  at  the  tifaie  when  such  limitation  is 
made ;  as  if  « leaae  be  made  to  one  for  life,  rbmainder  to  the  right  heirs 
«f  i.  8.  Supra,  378  a.  Et  vid.  3  Rep.  20  a.  So  where  a  remainder  is 
l-to  the  first  son  of  B*  who  has  no  son  then  bom ;  hare  B.  may 
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n«v«r  hKVt  a  son,  or  if  he  Aould,  the  partkular  estate  may  determine  be- 
lore  the  birth  ot  aoch  sod  ;  therefore  this  remaindo-  is  contingent.  1  Veotr. 
806.  So  if  an  estate  be  limited  to  two  for  life,  remainder  to  the  soryivor 
of  thebs  in  fee,  the  remainder  is  contingent ;  because  it  is  uncertain  which 
of  them  will  6e  the  suridiror.  Cro  Car.  102.  Fearn-  Cont  Rem.  6. 
It  should,  however,  be  observed,  that  there  are  some  cases  which  &1I 
literally  under  one  or  other  of  the  3d.  and  4th.  descriptions,  which  are 
nevertheless  ranked  among  vested  estates.  With  respect  to  those  cases 
which  are  exceptions  to  the  third  kind  of  contingent  remainders,  it  has 
been  held,  that  a  limitation  to  A.  for  eighty  or  ninety  years,  if  he  shall  lo 
loi^  live,  with  a  remainder  over,  aiter  the  death  of  A  ,  to  B.  ir>  fee,  is  not 
deemed  a  oootingeot  remainder :  for  the  mere  possibility,  that  a  life  in 
being  may  endure  for  eighty  or  ninety  years  after  such  a  limitation  is 
made,  does  not  amount  to  a  degree  of  Uncertainty  snfKeient  to  render  a 
remaindei^  contingent.  Xapper  v*.  Sanderty  Hutt.  1 19.  Lord  Dtrfnfi 
eate.  Lit.  Rep.  370.  Po]lexf.-67.  But  if  the  term  of  years  is  so  short,  as 
to  leave  a  common  possibility,  that  the  life  on  which  it  is  determinal^ 
may  exceed  it,  the  remainder  Vill  be  deemed  contingent.  And  therefore, 
if  an  estate  is  limited  to  A  for  twenty-one  years,  if  he  shall  so  loi^liVe, 
and  after  hie  death  to  B.  in  fee,  th  s  is  a  contingent  remainder ;  because 
there  is  no  improbability  in  supposing  that  jthe  hfe  may  exceed  the  term. 
3  Rep  90  a.  £t  vid.*  i?era:/«y  v.  EeverUy,2  Vem.  131.  Fearn.  Coot 
Rem.  90.  23..  The  ej^ceptions  to  the  fourth  sort  of  contingent  remainders 
arise,  first,  from  a  rule  of  law,.that,  wherever  the  ancestor  takes  an  «etete 
of  freehold,  and  a  remainder  is- thereon  limited  in  the  same  eonveyaace  to 
his  heirs,  or  to  the  heirs  of  his  body,  such  remainder  is  immediately  exe- 
cuted in  the  ancestor  so  tftkiog  the  freehold,  and  is  not  contingent  Skel' 
Ity**  eate^  1  Rep  104.  Fearn  Cont.  Rem.  30.  infra  n.  (P).  Secondly, 
from  a  principle  that  an  ultimatelimitation  to  the  right  heirs  of  the  grantor 
trill  continue  in  him,  as  his  old  reversion,  and  not  p»  a  remainder^  although 
the  freehold  be  expressly  limited  from  him.  Post,  ^  b.  Thirdly,  from 
the  respect  which  the  law  pa3r8  to  the  intent  of  a  testator,  where  it  can  be 
*  plainly  coIle);ted  from  his  will,  that  he  used  the  words  heirt(fthe  botfy^  as 

a  deirripHo  peraontt,  or  suflkient  designation  of  the  pecpon  for  the  remain- 
der to  vest,  notwithstanding  the  general  rule,  itai  nemo  est  httretwoenHt, 
Fearn.  Cont  Rem.  319.     But  the  oases  falling  under  this  last  exceptioil, 
•  have  been  either,  where  the  limitation  to  the  h^  sjf>ecial  has  been  qualifi- 

ed by  the  words  *^  now  living*,'*  or  some  other  circumstances  have  appeared 
in  the  will,  to  manifest  the  testator's  intention,  that  the  estate  sboald  vest. 
See  Bunheit  v.  Dterdant^  3  Ventr.'  311.  ChK.  154.  Long  v.  Beaumond^ 
>  P.  Wms.  229  1  ^.  Ahr.  114.  2  Eq.  Abr.331.  1  Bro.  P.  C.  489. 
OoodrigKt  x-  White,  2  Bl.  Rep.  lOia  And  it  is  also  observable,  that  there 
wks  not  pne  of  these  cases  in  which  the  ancestor  topk  the  legal  estate  of 
freehold.  To  sum  up  the  distinctions  between  vested  and  contingeDt 
remainders,  it  may  be  6bserved,  that  wherever  the  preceding  estate  is 
limited,  so  as  to  determine  on  an  event  which  certairay  must  happen ; 
and  the  remainder  is  so  limited  to  a  person  in  esse  and  ascertained,  that 
the  preceding  estate  may,  by  any  means,  determine  before  the  expira- 
tion of  the  etftate  limited  in  remainder,  such  remainder  is  vested.  J9«r> 
rington  y.  Parkhwrtt,  3  Atk.  135.  Willea,  32T.  6  Bra  P.  C.  352.  On 
the  oontrary,  wherever  the  preceding  estate  (except  in  the  eases  before- 
mentioned,  as  exceptions  to  tha  descriptions  of  a  contingent  remainder) 
is  limited  so  as  to  determine  only  on  an  event  which  is  uncertain,  and 
may  never  happen ;  or  wherever  the  remainder  is  limited  to  a  penen  not 
in  esse,  or  not  ascertained ;  or  wherever  it  is  limited  so  as  to  require  the 
concurrence  of  some  dubious  uncertain  event,  independent  ol  the  deter^ 
mination  of  the  preceding  estate  and  duration  of  the  estlite  limited  in  r»-- 
mainder,'to  give  it  a  capacity  of  taking  effect,  then  the  remainder  is  con- 
•     tingent    Fearn.  Cont  Rim.  ti30,  3^1. 

With  respect  to  the  effect  of  contingent  remainders  intervening  between 
the  partMular  estate  and  the  remainders  ovekr,  in  making  them  eonthio 
g«nt  it  w  obserrable,  that  wherever  a  contingent  remainder  is* limited. 
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which  islbOowed  by  another  limitation  over,  if  the  contingent  linutation 
be  Dot  in  fee,  the  subsequent  limitation  may  be  vested,  if  it  be  made 
to  a  perron  in  esse.     Feam.  Cont.  Rem.  338.     As  upon  a  feoffment  to  ' 

the  use  of  the  feoffees  duriiig^  the  life  of  A.,  and  al\er  his  death,  to  the 
ose  of  bis  ^rst  and  other  sons  suocessiv^y  in  tail,  with  several  remain- 
ders over;  and  A.  having^  no  sons  at  the  time  of  the  feoffment,  it  was 
resolved  that  all  the  uses  limited  to  persons  not  in  esse  were  conting;ent,  * 

but  the  usee  to  persons  in  esse  were  vested  immediately ;  and  that  the 
eootii^cnt  uses  when  they  should  come  in  esse,  would  vest  by  interpo* 
sitiao,  if  the  estate'  for  life,  which  ought  to  support  them,  was  not  dis- 
turbed. CkutOeigh's  case,  1  Rep.  137.  -And  where,  in  the  same^convey- 
aoee,  an  estate  for  life  is  limited  to  a  person,  and  after*  that  a  cootin-  ' 
gent  reaiaioder  to  another,  followed  by  a  remainder  to  the  heirs  orhejrs 
special  of  the  first  tenant  for  life,  this  last  limitation  shall  be  esteemed 
executed  only  tub  modo ;  that  is,  in%uch  manner  as  to  open  and  separate 
Itself 6iQm  the  first  estate  for  life,  yhen  the  contingency  happei)8.  Lewis 
Bomiti  case,  II  Rep.  80.  The  preceding  cases  are  instancy,  where  the 
contingency  of  Ae  intervening  remainders  iinMe  from  their  being  limited 
to  persons  not  ih  esse.  But  lif  there  be-  a  remainder  limited  to  a  person 
ID  ease,  so  as  to  depend  on  a  contingent  event,  if  the  same  contingency 
be  not  considered  as  extending  to  the  subsequent  limitations,  such  of  those 
limitatioQs  aa  are  to  persons  in  esse  niiay  ba  vested ;  as  in  the  case  of 
.Vopp^r  V.  Sandrrs^  Hutt.  119  ;  where,  upon  a  feoffment  made  by  A.  to 
the  use  of  himself  for  life,  and  after  tq  the  use  of  the*'feoffees  for  eighty 
years,  if  B.  and  C.  his  wife  should  so  long  live  ;  and  if  C.  survived  B.  her ' 
hnsbend,  then  to  the  use  of  l^er  for  life ;  and  ailer  hcr'decease  to  the  use 
<^  D.  in  tail,  remainder  over ;  though  it  was  agreed,  that  C.'s  estate  for 
life  was  contingent,  on  the  event  of  her  surviving  her  husband,  yet  it 
was  held,  that  the  subsequent .  remainders  n^ere  vested.  Et  vid.  Traeey 
V.  LeihiUur,  3  Atk.  774.  <Ambl.  204.  fVhiifielH  v.  Bewit,  2P.Wms.  340. 
So  a  subsequent  contingent  remainder  may  become  vested  in  interest 
before  a  preceding  one,  which  will  be  t\o  obstruction  to  its  so  vestii^. 
UtsedMU  V.  Uvedale^  9  Rol-  Abr.  111..  But  whfere  there  is  a  contingent 
UmitBtioQ  in  fee  absolute,  no  estate  limited  aflerwarda  can  be  vested. 
LoddingtonY.  Kimt^A  Salk.  224.  Ld.Raym.20a.  />oe v.Hb/}n€«,3 Wils. 
237.  eil.  i  Bla.  777.  Ooodrighi  v.  Dunham,  Dougl.  251.  Doe  v.  Per-  . 

rpn,  3  T.  R.  484-  ft  seems,  however,. that  a  contingent  determinable 
fee,  devised  in  trust  for  some  fecial  purpoes  only,  wiU  not  prevent 
a  subsequent  limitation  to  one  in  esse  from  being  vested.  See  TVacey  v. 
LeClu&«r,  supra.  Fearn.  Cont  Rem.  342.  Sed  vid.  u.  (a),  6th  e(IiLp.226. 
Aad  where  estates  are  subject  to  ^  power  of  appointment  in  the  first  taker, 
with  remainders  over  in  default  of  such  appointment,  such  a  power  does  ^ 

not  suspend  the  effect  of  the  subsequent  limitation?,  .and  keep  them  in 
oontingeney.  Feam.  Cont.  Rem.  343,  344<  £t  vid.  ace*  MaundreH  \\ 
Mmmdrem  7  Ves.  5B7.  10  Ves.  246.  Sugd.  Pow.  141.  It  is  further  to 
be  cbaerved,  that  although  a  fee  cannot,  in  conveyance  at  common  law, 
be  aounted  on  a  fee,  yet  two  or  or  more  several  contingent  fees  may 
be  limited,  merely  as  substitutes  or  alternatives,  one  for  the  ether,  and 
not  to  interfere;  but  so  that  one  only  can  take  effect,  and  every 
sabseqnent  limitation  be  a  dispasitioii  substituted  in  the  room  of  the 
former,  if  the  former  should  fail  of  effect,  LmUing/on  v.  A^m«,  1  Ld. 
Raym.  208.  Barnardislon  v.  Carter'^  3  Bro.  P.  C.  64.  Doe  v.  Holme, 
2  Bla*  777.  Feam.  Cont.  Rem.  547.'  550 ;  as  where  a  will  was  made  in 
these  Words :  **  I  give  my  messuage,  drc.  to  my.  son  J'.  S.  for  his  life,  and 
after  his  death  unto  all  and  every  his  children  equally,  and  to  their  heirs ; 
askl  in  ease  he  dies  without  issue,  Igive  the  said  premises  unto  my  two. 
daagfalm  and  their  heirs,  equally  to  be  divided  between  them ;''  it  was 
determioed,  that  both  the  devises  were  contingent  remainders  in  fee. 
Goodrif^  v.  Dunham,  Dougl*  265.  Et  vid.  Doe  v.  Pcrryn,3  T.  R.  484. 
/w»  V.  Lefx^  cited  3  T.  R,  488.  Crump,  d.  WooUey  v.  J^orwood,  2  Marsh. 
161,  Soch  limitations  are  sometimes  caUerl  limitations  on  a  contingency 
vitft  a  double  aspect ;  sometimes  Hmitations  on  a  double  contingency; 
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mud  sonetimes  CMicurrent  or  oontempbrary  tiBiitaiions :  as  to  which  dfino- 
minatioiifi  eee  Mr.  Douglas's  note  ^2),  Doe  v.  Fonnereau^  Doagt  50i 
But  in  all  cases  where  Uie  first  contingent  remainder  is  in  fee»  or  where 
there  are  concurrent  remainders,  if  the  first  remainder  becomes  vested, 
all  the  sabsequent  remainders  are  void :  for  then  they  become  remaindea 
^expectant  on  the  determiiVLtion  of  an  estate  in  fee-simple.  2  CriL  Dig. 
W.    Keene  v.  Diekson,  3  T.  R.  495. 

As  to  the  cases  wherein  a  contingency  annexed  to  a  preceding  estate  is, 
•r  is  not,  considered  as  a  ootidition  precedent  to  give  effect  to  the  ulte- 
lior  limitations,  such  cases  may  be  distinguished  into  three  classes.  Ist 
Limitations,  after  a  preceding  eptate,  which  is  piade  to  depend  en  a  coa- 
tii^ency  that  never  takes  etf&A.  2dly.  Limitations  over  upon  a  conditional 
contingent  determinatipo  of  a  preceding  estate,  where  such  preoedii^ 
estate  never  takes  effect  at  alL  9dly.  Limitations  over  upon  the  deterau- 
nation  of  a  precediog  estate  by  a  contingency,  which,  thpogh  such  preced* 
iQg  estate  takes  effect,  never  hat]|>ens.  Fearn.  Cont.  Rem.  355.  1st  The 
oases  of  J^apper  v.  SmuUrt^  and  Trace^  y.  Le^huUer^  above  mentiooed,ap- 
pear  to  &11  under  the  first  class ;  in  which  cases,  we  have  seen,  the  ooo- 
tiogency  affected  only  that  estate,  to  which  it  was  first  aimezed,  without 
eztenduig  to  the  ulterior  limitations.  Et  vid.  Bradford  v.  Fole^  Doo|^ 
63.  Morion  v  fVhitaker^  1  T;  R.  346.  The  construction  in  these  esses, 
as  to  the  restriction  of  the  contingency,  to.  the  estate  first  hinged  upon  it,- 
.  appears  to  depend  on  the  teftator^s  apparent  intention,  not  to  extend  it 
iurther.  For,  wherever  there  is  no  apparent  distinctioQ  in  view  in  ttus 
respeet,  between  such  e8tate,and  those  which  follow  it,  the  contingen<^,it 
seems,  will  equally  affect  the  whole  ulterior  train  of  limitations.  Daw  v« 
Abrlon,  %  P.  Wms.  390.  Dot  v.  Sheppard,  Dougl.  75.  Fearn.  Cont  Ren. 
369.  3d.  As  an  instance  of  that  class,where  sabsequent  estates  were  limited 
en  a  conditional  determination  of  a  preeedin^  estate,  and  such  preoediog 
ertate  never  took  effect  at  all ;  we  mayrefor  to  the  case  of  a  devise  to 
trustees  for  eleven  years,  retfiainder  to  the  first  and  other  sons  of  6.  suc- 
cessively in  tailrmale,  provided  they  should  take  the  testator's  simame; 
and,  in  case  they  or  Uieir  heirs  should  refuse  to  take  the  testator^!  sir* 
name,  or  die  without  issue,  remainder  to  the  first  ton  of  C*,  remainder 
erer.  B.  died  without  having  bad  any  son,  C.  had  ason  at  the  tipie  ^ 
the  devise.  The  court  did  not  agree  as  to  the  validity  of  the  devise  to 
the  first  son  of  B.,  being  afler  a  term  of  years,  withoat  any  preceding 
freehold  to  support  it;  but  resolved  that  the  subsequent  lunitation  l» 
the  first  son  of  C.,  who  was  then  in  esse,  and  capable,  took  eflect;  and 
that  the  preceding  limitation  to  the  first  son  of  B.,  or  the  condition  thereto 
annexed,  did  not  operate  as  a  precedent  oondition  which  must  happen; 
to  give  effect  to  the  subsequent  limitation  to  the  son  of  C.,  but  was  only 
a  precedent  estate  attended  with  such  limitation^  Seaiterufood  v.  £49^ 
1  Salk.  229.  Of  the  same  opinion  was  Lord  Hardwicke,  in  the  case  ot 
Evelyn  v.  Ward,  1  Ves.  422 ;  who  said  he  knew  of  no  case  of  a  refflaia- 
der  or  conditional  Ihnitation  over,  of  a  real  estate,  whether  by  way  of  a 
particular  estate,  so  as  to  leave  a  proper  remaindd:,  or  to  defiaat  an  abso- 
lute fee  before  limited  by  a  conditional  limitation,  but  if  the  precedent 
limitation,  by  what  means  soever,  be  out  of  the  case,  the  subsequent  liau- 
tation  should  take  place.  Fearn.  Cont  Rem.  361.  3d.  As  to  cases  of  the 
third  class,  it  may  be  observed,  that  although  where  a  remainder  is  limited 
to  take  effect  on  a  condition  annexed  to  U  preceding  estate,  and  that  pre- 
ceding estate  fiuls,  it  appears,  that  the  remainder  shall  nevertheless  take 
place ;  yet,  where  such  preceding  particular  estate  takes  place,  and  the 
condition  is  not  performed,  the  remainder,  it  has  been  held,  will  not  tak^ 
effect  at  the  expiration  of  such  preceding  estate,  unless  in  those  eases 
where  the  apparent  general  intention  of  the  testator  calls  for  it.  Fearn. 
Cont  Rem.  362. 

It  sometimes  happens,  that  a  remainder  is  limited  in  words  which  seem 
to  import  a  contingency,  though  in  fact  they  mean  no  more,  than  would 
have  been  implied  without  them ;  or  do  not  amount  to  a  condition  pr^* 
dent,  but  only  denote  the  time  when  the  remainder  is  to  vest  in  possessiou. 
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i#  t» eommence  opon  limitation  of  time,  -viz.  upon  the 
pombiKty  of  the  death  of  one  man  before  aootber,  which 
18  a  common  posaibility  (f). 


Tlras*  where  there  was  a  devise  of  land  Xo  A.  and  B.  for  ei^ht  yean,  and 
after  the  said  temt  to  remain  to  the  testator^s  executers,  till  such  tins* 
as  H.  dioidd  acoompiith  his  age  of  twenty-one  yean ;  and  when  the  said 
H.  shoold  eeme  to  his  full  age  of  twenty-one  yean,  then  the  testator 
wiDfd  that  U.  ahould  enJK^,  the  laiids  to  him  and  his  hein  for  ever.  H. 
died  «Ddflrtweoty-«ne ;  and  it  was  oiintended  that  the  remainder  ^  not 
▼est  in  H^  bccaose  he  m  not  live  to  attain  the  age  of  twenty-one  yean ; 
ftr  ttat,  as  he  waanot  to  have  it  imtil  his  age  of  twenty-one,  it  was  eon* 
tiqgsnt  on  that  event^  it  being  unoertfein  whether  he  ever  would  attain 
thai  M,  Bat  it  was  held,  t^t  th^  oaae  was  nothing  else  in  effect,  than 
i  deviA  to  the  executon  till  H.  attained  the  age  of  twenty-one  yean^ 
naaainder  to  H.  in  fee ;  and  that  the  adverht  of  time,  When,  tim.  and 
tkeo,  ilc*  do  not  make  any  thing  neeessary  to  precede  the  settling  of  the 
itmaindwr,  any  more  than  in  tha  -oopunon  case  of  a  lease  for  life  or 
yean,  and  after  the  decease  of  the  lessee  or  the  term  ended,  remainder 
to  aiM(tber«  in  whicheases  the  remainder  vesjbupresently.  And  that  these 
adverhi  ezpcesMd  the  time  when  the  remainder  to  H.  shoald  take  eflbet 
m  puwtmiijii,  and  not  when  it  should  hecome  vested.  Bonuton's  ease, 
3  Rep.  19.  Feam.  Cont  Rem.  367,  8.  £t  vid.  1.  P.  Wms  170.  BoU 
tttfV9tt$t^  Moor,  4ft7.  WM  v.  Herrings  Crow  Jac,  416.  Kjing  v.  Aum- 
WZ,  Cro.  Jac.  448.  Chiuhek  v.  Coftiey,Cro.  Jkc  695.  ForieMcue  t.  Jibb^l, 
PoDexI  479.  T.  Jo.  79.  wtfnen.  3  Ventr.  366.  Goedi^U  v.  Whiiby,  1  Burr. 
928.  Doe  t.  /i<a,  3  T*  it*  41.  And  see  the  late  case  of  I>m  d.  Hunt  v. 
Jfesfg,  in  which  it  was  held,  that,  under  a  devise  of  real  estate  in  feeto 
i.  M.  wkm  he  attamt  tketigiof  tiaenty-one  ;  but  in  case  he  dies  before 
twenlf -one,  then  to  bis  br«iher,  when  he  attains  twenty-one ;  with  like 
rnasiwiWrii  over ;  J.  &t  the  devisee  took  an  immediate  vested  interest, 
halile  to  be  div«Bted  upon  his  dyiqg  under  twenty-one,     14  East,  601. 

(iP)  Here  we  shall  offer  some  remarks,  1st  With  respect  to  the  nature 
of  the  event  upon  which  a  contingent  remainder  may  be  limited.  9d. 
As  to  the  eetate  necessary  to  sUfyport  a  contingent  remainder.  The  doc-« 
trine  with  respect  to  the  time  when  a  contin^t  remainder  must  v«t, 
wil  be  esplained  in  a  subsequent  part  of  this  chapter. 

1st  With  reepect  to  the  nature  of  the  contingency  upon  which  a  re- ' 
•soBder  nuy  be  limited : — ^It  is  to  be  observed,  1st  That  it  must  be  a 
kgal  act,  ^  for  the  law  (says  Lord  Coke,  2  Rep.  51  b.)  will  never  ed« 
JB^  a  grant  good  by  reason  of  a  possibility  or  expectation  of  a  thing 
which  18  egeinst  law ;  ibr  it  is  potenHa  remetittima  et  vana^  which  by  ih- 
tcadHMttt  of  law  nun^tutm  venit  in  aetum,^  2d«  It  must  be  voteniia  jmo- 
fmfMM  ;  tt  death,  or  death  without  iuue,  or  coverture.  Hence  it  has 
been  dMermined,  that  a  remainder  to  a  eorpora^on,  which  is  not  in  being 
at  the  time  of  the  limitation,  is  void,  although  it  be  erected  aAerwaids, 
daring  the  parCcular  estate.  2  Rep.  51a.  So,  although  a  lease  for  life, 
reattiwier  to  the  right  heifs  of  J.  S.  is  g^ood ;  yet,  if  there  be  no  such 
penonaa  J.  S.  at  the  time  of  the  limitation  of  the  remainder,  notwith- 
staiKlifig  toeh  apersoo  should  afterwards  be  boni,  and  die  during  the  life 
of  the  iMiant  fer  life,  his  heir  shall  not  take  by  virtue  of  such  limitation ; 
because  the  possibility  on  which  the  remainder  is  to  take  effect  is  top 
remote ;  fer  it  amounts  to  the  ooncurrenoe  of  two  several  ceatingenoiei» 
▼is-  1st  Tbet  such  a  person  as  J.  S.  should  be  bom,  which  is  very  un- 
eertain ;  asid  Sdly .  That  he  should  also  die  during  the  particolar  estatrt 
whieb  is  another  uncertainty  grafted  upen  the  former.  This  is  oalletf  a 
possibility  upon  a  possibility,  which  Lord  Coka  observes,  is  never  admit* 
ted  bf  intandmeot  of  law.  Ant  35  b.  vol.  1.  p.  541 ;  184  a.  vol.  1.  p, 
743.    ChOmUy's  ease,  SCo.  61  b.    Upon th^  same  grouq^  arises  the 


15t>  .     .OF  ESTATES  IN  BOOE  II. 

dirtinctioo  between  a  remniivler  lixailed  by  a  general  description,  as  t« 
the  right  heirs  of  J.  D.,  who  ii  alive,  or  primogenitojilio  ofB.,  who  has 
BO  son  then  bom,  which  is  good ;  and  one  limited  by  a  particular  name 
to  a  person  not  in  esse,  t^hich  is  void.  Fearn.  Cont.  Rem.  375. 378.  3ci. 
It  must  pot  be  repugnant  to  any  role  ef  law.  6  Rep.  40  b.  4  Burr.  1941. 
4th.  Nor  contrariant  in  itself.  Jermin  v.  Arscot^  1  Rep.  85  a.  Cholnt* 
Ujf  V.  HumbU^  1  Rep.  86  a.  Corbets  ease^  1  Rep.  83  b.  Miidmm/^s  ca»e^ 
6  Ri^.  40.  Fay  v.  Hinde,  Cro^  Jac.  6l97.  6th.  That  it  mutt.not  operate 
^  80  as  to  abridge,  defeat,  or  determine  the  particular  estate.    Plowd.  29  b. 

2  Leoo.  16.  Plowd.  24.  Sailer  v.  Hartfy,  Cro.  Elis.  414.  This  rule  not 
only  flows,  of  necessity,  from  the  nature  of  a  remaitider,  as  exhibited  in 
the  above  definition  of  it  by  Lord  Coke,  but  also  follows,  as  the  conse- 
quenee  ef  a  maxim  at  common  law,  thet  none  shall  take  advantage  of  a 
condition,  but  the  party  from  whom  the  condition  moves  (i.  e.  the  gran* 
.  -tor)  and  his  heiis ;  for,  if  he  or  his  heirs  take  advantage  of  a  condition, 
by  entry  or  daim,  the  livery  made  upon' the  creation  oithe  estates  is  de- 
feated ;  and,  of  course,  every  estate  then  created,  is  thereby  annulled  and 
gone.  But  the  remainder  ought  to  vest  at  the  inirtant  of  the  et^iration  • 
.of  the  preceding  estate,  and^remainders  are  defeated  by  the  entry  of  the 
grantor,  therefore  such  remainder  is  void.  It  follows^ '  that  a  remainder 
properly  so  called,  cannot  be  limited  to  take  effect  upon  a  oonditioik, 
which  is  to  defeat  the  particular  estate,  whether  such  condition  be  repug'- 
fianttb  the  nature  of  the  eetate  to  which  it  is  annexed,  or  not  Feara. 
Cont.  Rem.  391.«  And  the  same  law  holds  with  regard  to  a  subsequent 
remainder,  limited  to  take  effect  on  a  condition,  which  is  to  defeat  a 
preceding  remainder.  Cogan  v.  Cogan^  Cro.  EUk.'  360.  Where,  how- 
ever, land  is  leased  to  one  for  life,  and,  if  auch  a  thine  happen,  thcp  to 
lamaio  to  B.,  this  shatT  not  -be  understdod  as  intended  to  vest  in  possee- 
sion,  immediately^  upon  the  happening  of  the  condition,  and  in  abridg- 
ment of  the  preceding  estate;  for  then,  by  the  last  mentioned  rule,  the 
vemaibder  would  be  void  i '  bat  it  ittsW  be  construed  to  vest  in  interest 
'  upon  the  happenitig  of  the  condition,  and  to  remain  as  a  remainder  ought 
'  to  do;  that  is,  so  as  to  await  the  determination  of  the  preceding  estate, 
before  it  cotees  into  possession.  Colihirsl  v.  Bejushm,  Plowd.  23.  Feam. 
Cent.  Rem.  393.  It  may  also  happen,  that  notwithstanding  a  contingent 
limitation  is  expressed  to  commence  from  a  period  eventually  anterior  to 
the  determination  of  flie  particular  estate,  yet  the  nature  of  the  case 
may  be  such,  as  not  to  admit  of  its  taking  effect  in  possession  in  restraint, 
abridgment,  or  exclusion  of  the  particular  estate ;  as  if  such  limitation 
over  were  to  the  grantee  or  devisee  of  the  pai^ieular  estate ;  which,  in- 
stead of  operating  in  any  degree  to  defeat,  exclude,  or  curtail  the  parti- 
cular estate,  would  in  effect  remove-  its  limits,  and  open  it  into  a  greater 
•state.  Thus,  in  the  case  of  a  lease  t<$4wo,  with  a  limitation  over,  after 
the  death  of  the  first  of  them,  to  the  suvivor,  this  does  not  avoid,  defeat, 
or  abridge  the  estate  of  the  survivor,  but  embraces  it  under  the  afflui^ 
of  a  greater,  into  which  it  will  run  under  tlie  technical  term  of  merging, 
instead  of  being  rescinded  or  nullified*-  The  grantor  or  his  heir  can 
have  no  title  to  enter  and  defeat  the. particular  estate,  because  there  is 
.no  condition  or  proviso  to  make  it  cease«  or  carry  the  estate  either  es:- 
pressly  or  impUcatively  to  any  -body,  fiiom  the  devisee  of  the  particular 
cttate.  Nor  can  the  limitation  operate  to  the  prfijodice  of  another,  viz. 
the  person  otherwise  entitled  to  the  particular  estate ;  because  it  is  to 
that  very  person  himself,  and  the  effect  would  have  been  precisely  the 
'  same,  if  the  limitation  had  been,  and  from  and  after  the  determination 

of  the  estate  aforesaid,  then  to  the  survivor  in  fee  Nothing,  therefore, 
will,  in  such  case,  prevent  the  limitation  over  fit>m  operating  strictly,  as 
a  remainder  at  oommon  law.  Goocttt/fe  v.  Bi//tn^^on,  Dougl.  725.  Feara. 
Cont.  Rem.  397,  8.  It  is  further  to  be  observed,  that  although  no  re- 
ssainder  can  be  limited  on  a  condition ;  yet,  it  has-  been  long  setUed,-  that, 
tHkere  in  a  devise  a  condition  is  annexed  to  a  preceding  estate,  and  upon 
the  br«ach  or  noa«performance  -thereof,  the  estate  is  devised  over  to  en- 
.other,  ^e  condition  «hall  operate  a«  a  )|nutatiofi,  circumscribing  themea- 
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mre  and  oontiDiiaiice  of  the  'fint'  eetate ;  ind  that  upon  the  breach  oi' 
pertisnuaoce  of  it,  as  the  pate  may  be,  the  first  estate  shall  ipso  iBucto 
deterauae  and  expire,  without  entry  or  claim ;  and  the  limitation  over 
aball  thereupon  actually  commence  in  possession ;  and  the  person  claim- 
s' onder  it,  whether  heir  or  stranger,  shall  have  an  immediate  right  to 
the  estate.  Thus  is  the  testator's  i  ntention  efiecluated ,  by  substantiating^ 
the  sahaeqoent  estate,  though  limited  to  a  slmng^r ;  and  enforolpgr  the 
perioiBance  of  the  condition,  by  the  determination  of  the  preceding^ 
estate  upoa  the  breaeh  of  it,  notwithstanding  that  preceding  estate  be 
hnutedtotbe  heir  himself:  and  limitations  of  this  kind  are  properly  call- 
ed e9miih»na2  limUatUms.  Fearn.  Cont.  Rem.  405 — 9.  Thus,  where  a 
persao  devised  lands  to  his  mother  for  fife,  and  after  her  death  to  his 
orather  in  fee ;  provided  that  if  his  wife  (being  then  enseint)  be  delivered 
of  a  son,  that  then  the  land  should  remain  to  him  in  fee ;  auer  the  testa- 
tor^ de^,  a  son  was  bom ;  and  H  was  held,  that  the  fee  of  the  brother 
shoukl  cease,  and  vest  in  the  son  upon  the  happening  of  the  contingency. 
j>fer,  IS7  n.  Id.  33  n.  Cro,  Jac.  592.  Palm.  135«  So,  where  A.  devised 
hxA  to  his  wife  for  life,  and  after  her  death  to  his  grandchild  B.  and 
theiiein  of  her  body ;  provided  alti^ays,  and  upon  condition  that  she 
oarried  with  the  consent  of  D-,  £.«  and  F-,  ot  the  major  part  of  them* 
ini  in  ease  she  should  marry  without  such  consent,  or  die  without  issue, 
then  he  devisel  the  premises  to  C.  (neither  B.  nor  C.  being  heir  at  law  to 
the  testator).  After  the  testator's  death  B.  married  without  the  consent 
of  any  <^  the  persons  named  for  that  purpose  ;  and  it  was  clearly  held  to 
be  ao  estate  to  B.  till  she  married  without  such  consent ;  that  here  was 
an  estate>tai]  devised  to  B.  subject  to  two  likitatioos,  the  one  in  law.  Viz. 
dying  without  issue,  the  other  express,  and  in  fiict,  viz-  marrying  with- 
out consent ;  which  was  properly  a  conditional  limitation,  and  not  a  con- 
dition ;  for,  if  it  were  a  condition,  it  would  descend  to  the  heir  at  law, 
and  he  mi^t  enter  for  breach  of  it,  and  defeat  the  limitation  over ;  and 
it  was  therei«re  agreed,  that  the  marriage  without  consent  determined 
her  estaiertadi,  and  cast  the  possession  immediately  on  C-  Lady  Jinn  Fjy^S' 
case,  1  Ventr.  199.  Etyid.  Shufttcworth  v.  Barber^  2  Mod.T.  But  where 
there  is  no^expraes  limitations  over  to  take  effect  upon  the  breach  or 
performaDoe  of  the  condition,  annexed  to  the  preceding  estate  ;  there,  it 
seems,  the  oondition  or  proviso  is  not  always  construed  as  a  conditional 
Uraftatioo.  GtUlioer  ▼.  Jishhtf,  Fearn.  Ex.  Dev.  60.  Limitations  of  this 
nature  may  also  take  effect  by  way  of  use ;  for  a  yse  may  be  limited  to 
cease  as  to  one  person,  upon  a  futufe  event,  and  to  vest  in  another.  ,-    , 

Fearn.  Cent.  Rem.  412.     With  respeirt  to  those  cases  where  a  particular 
estate  b  limited,  with  a  condition,  that  after  the  performance  of  a  certain  * 
act,  or  the  happening  of  a  certain  event,  the  person  to  whom  the  first 
estate  is  limited,  shall  have  a  larger  estate,  see  the  last  chapter,  ante,  p. 
l«.n.  (I). 

Sd.  As  to  the  estate  necessary  to  support  a  contingent  remainder : — 
Though  in  the  case  of  a  vested  remainder  it  is  sufficient,  if  the  particular 
estate  be  fi>r  years  (for  a  lease  at  will  is  of  tpo  slender  and  precarious  a 
nature  to  support  a  remainder  over.    8  Rep.  75.),  it  is  a  general  rule,,        '       , 

that  whereTer  t»n ^atti  in  onntinvt^.ni^    |rP,jT^^flj[^|- nmnnnta  ^^  fl    frftp^i^lJ^^ 

Halted  estate  of  freehold  inif  st  nrecedaiik  Fearn.  Cont.  Rem  423. 
il  lana  oe  granie^  to  A.  lor  ten  years,  with  remainder  in  fee  to  the 
rigfailwin of  B.,  this  remainder  is  void:  but  if  granted  to  A.  for  life, 
iikh  a  like  reaiainder,  it  is  good.  1  Rep.  i30.  For,  unless  the  freehold 
pasaea  out  of  the  grantor  at  the  tim^  when  the  remainder  is  created,  such 
freehold  remainder  is  void ;  it  cannoi  pass  out  of  him  without  vesting 
eoBaewhere ;  and  in  the  case  of  a  contiDgent'  remainder,  it  must  vest  iu 
the  particular  tenant,  ebe  it  can  vest  nowhere:  unless,  therefore, the 
estate  of  Buoh  particular  tenant  be  of  a  freehold  nature,  the  freehold  can- 
oat  Test  ID  him ;  and  consequently  the  remainder  is  void.  2  Bl.  Com.  171. 
Fearn.  Coot  Rem.  423, 24, 25.  3  Rep.  20.  But  a  contingent  remain- 
der lor  years  does  not  require  a'  preceding  freehold  to  support  it ;  for 
the  remainder  not  being  fireehold,  no  such  estate  appears  requisite  to 


158  09  ^S'l'ATES  IK  BOOfc  n. 

(ISS)"*  *It  is  regularly  true,  that  when  the  particular  estate 

898  a*  is  defeated,  that  the  remainder  thereby  shall  he  also  de>* 

hnt^'ik^t^^^r^  feated,  but  it  faileth  in  divers  cases. 

mmndertUto  dtfeaied. 

Vid    PI  Com  Col-       *^^  whcrc  the  particular  estate  and  the  remainder  de- 

thirat*t  oM^    CP<Mt,   pend  upon  one  titlei  there  the  defeating  of  the  particulu' 
3S3«b.) 


pun  oat  of  tiie  grantor,  in  order  to  give  due  effect  to  n  remainder  of 
that  sort.  Feam.  Cont  Rem.  429,  43. .  Although  every  contingent 
freehold  remainder  must  be  supported  by  a  preceding  freehold,  jret  it  w 
not  neceaoary,  that  such  preceding  estate  contmue  i|k  the  actual  seisin  of 
hi  rigktAil  tenant ;  it  is  sa/ficient,  if  there  sbbsists  a  right  to  such  pre- 
oeding  estate,  at  the  time  ^e  remainder  ahould  rest ;  proyided  such  right 
be  a  right  of  entry,  and  .not  a  right  of  action  only;  for,  whilst  a  right  of 

3Btry  remains,  there-  can  be  no  doubt  ,that  the  same  estate  continues  ; 
nee  the  right  of  entry  cap  exist  only  in  confeequence  of  the  subsistence 
of  the  estate;. but  when  the  right  of  entry  is  gone,  and  nothing  but  a 
right  of  action  remains,  it  then  bec<mies  a  question  of  law,  whether  the 
Slime  estate'continues  or  not ;  for  the  action  is  nothing  more  than  the 
means  of  deciding  the  question.  Anq^er  estate  is,  in  the  mean  time, 
acknowledged  and  protected  by  the  law,  till  such  question  be  solemnly 
determined  in.  a  oourt  of  justice,  upon  the  action  brotight.  Feam.  Cont. 
Rem.  430,  431.  Therefore,  if  A.  be  tenant  for  life,  with  a  contingent 
remainder  over,  and  tenant  for  life  be  disseised,  all  the  estates  are  de* 
▼eited ;  bat  the  right  of  entry  of  the  tenant  for  life  will  support  the  con- 
tingent  remainders ;  but  in  this  case  if  the  contingent  remamder  does  noi 
Test,  before  such  a  desoent  be  cast  as  will  take  away  the  entry  of  tenant 
fat  life  trithin  the  stat.  32  H.  8.  c.  33,  and  drive  him  to  his  action,  then  is 
the  Contingent  remainder  gone ;  because  there  no  longer  subsists  any  right 
of  entry  to  support  it,,  that  rigbt  being  tUmed  into  a  right  of  action. 
nomton  r.  LeaefL,  12  Mod.  174.  And  lor  the  same  reason,  where  a'oon<- 
tingent  remainder  is  Unuted  ^ei[  an  estate-tail,  and  the  tenant  in  tail 
creates  a  discontinuance,  the  contingent  remainder  will  be  destroyed. 
1  Rep.  135  b.  This  right  of  entry,  however,  to  support  a  contingent  re- 
nkiinder  most  he  a  present  right;  a  future  one  will  not  do :  it  must  also 
l^recedtf  the  contingency,  and  be  actually  existing  when  that  happens ;  for 
if  it  only  commences  at  the  same  instant  with  it,  the  remainder,  it  seems, 
will  pot  vest  Feam.  Cont  Rem  433.  And  where  the  estates  are 
limited  by  way  of  use,  and  are  afterwards  idevested  and  turned  to  a  right, 
it  hai  been  held  that  there  must  be  an  actual  entry,  in  order  to  revert  the 
estates.  Feam.  Cont  Rem.  435.  In  regard  to  the  estate  requisite  to 
sapport  a  contingent  remainder,  it  is  further  to  be  observed,  that  the 
estate  supporting,  and  the  remainder  supported,  should  both  be  created 
1^  one  and  the  same  deed  or  instrument ;  therefore  an  estate  for  life 
given  by  one  deed,  will  not  support  a  remainder  given  by  another;  o<ir 
an  estate  for  life  settled  by  A.  on  6.  by  deed,  enure  to  support  a  contin- 
gent remainder  given  by  the  will  of  A.  Feam.  Cont  Rem.  446,  447. 
Et  vid.  SruM>  v.  Cutler,  Raym.  16^  Jtfeor  v.  Parker^  4  Mod,  316. 
Weale  v.  Lover,  Pollezf.  66.  Doe  v.  Fonnertau^  Dougl.  486.  It  seems, 
however,  that  where  the  legal  estate  is  in  trustees,  there  is  no  necessity 
for  any  preceding  particular  estate  of  freehold,  to  support  contingent  re-* 
mainden ;  for  the  legal  estate  in  the  genertd  trustees,  will  be  sufficient 
for  the  purpose ;  and  consequently,  in  such  cases,  it  is  not  necessary,  that 
ft  contingent  remainder  should  vest  by  the  time  the  preceding  trust  limi- 
tation expires.  Feam.  Cont  Rem.  449, 450.  Et  vid.  Cheqman  v.  BHi- 
Mtt^  Cas.  Temp»  Talb.  145.  Hopkint  v.  Hopkins,  Forrest.  44.  I.Ves. 
S68.    1  Atk.  581.— [£(/.] 
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estste  i»  a  *de{eatimg  of  the  remaindee.  But  where  the  ptr*  (1 85)* 

tieular  eabrte  is  defeasible,  and  the  remainder  by  good^jj;*"^^ 

tiUe^  there^  though  the  particular  estate  be  defeated,  ihegood^SuHighUuparH-^ 

remainder  k  good.    As  it  t^e  lessor  disseise  A.  lessee  f'^r^^''.***"'*      •'*^ 

Ufe,  and  make  a  leas^  to  B.  for^the  life  of  A.  the  remain^ 

4er  to  C.  in  fee,  >albeit  A.  re-enter»  apd  defeat  the  eatate 

for  life,  yet  the  remainder  to  C,  being  once  vested  bj 

good  title,  shsU  not  be  avoided  ;  for  it  were  against  rea« 

800,  that  the  lessor  should  have   the  remainder  again 

•giinsthts  own  livcxy  ;  and  this  is  weU  warrapted  by  the 

xeasQfl  of  Littleton,  ia  aeetion  521.     So  it  is,  if  i  lease 

be  made  to  an  infant  for  life,  the  remainder  in  fee,  the 

infitfit  at  hisTiill  agedisagree  to  the- estate  for  life,  yet  the 

remaioder  is  good,  for  thai  it  was  once  vested  by  good  .       -        ' 

title ;  for  ID  both  these  cases  there  was  apartieelar  estate 

at  the  time  of  the  remainder  created. 

(136)* 
*If  a  lease  be  made  -to.  A.  for  the  life  of  B.,  the  re- ^^  beemeinabmmter 

mainder  to  C.  in  fee.  A*  dietb ;  before  an  occupant  enter-       17  £.  3. 48. 
fltii,  here  is  a  reihainder  without  a  partieudar  estate,  and 
yet  the  remainder  cooUnueth  good  (1). 

of  tumended." 

A  rent  ia  granted  to  the  tenant  of  tbe.Iand^  for  life,  the  ^  £•  3.  Abb.    Am. 
remainder  in  fee  (h),  this  iJs  a  good  remainder,  albeit  the  sqo?  Moort  6647  ' 
particular  estate  continued  not ;  for  iep  instantt  that  he^*^^'  ••  ^^^  ^^' 
took  the  particular  estate,  eo  instanie  the  remainder  ve$- 1  Rep.6e.   N(^.47.) 


4^- 


-hr*- 


(1)  Bat  since  the  9^  Ciu'«  ^  c.  3.  ■.  12.  wid  14  Geo.  %,  e.  30.  t.  9.,  no 
snii  vaeencf  caR  now  happen.  Vid,  aftte«  n.  S,  41.  3;v,uid  Atkinson  v. 
Seiker,  4  T.  R.  930.    [Buikr.]  * 

(H)  lUflU,  as  we  ooterved  in  a  Ibrmer  dil^)ter«  adn^  of  the  same 
luulaftianii  ea  otber  hereditaments.  A  distinotioQ,  however,  is  obiervahle 
wish  regard  to  the  intafl  of  rents.  For  if  a  rent  be  granted  den/090  to  A. 
ia  tail,  wiihauia  remainder  owr,  and  A.  mff^r  a  recovery, he  shall  only  a&- 
^pn9  a  btue  fee^  deienmnabU  on  finhere  tf  kit  iuue;  for  the  recovery, 
theoi^  it  may  bar  the  estate»tafl,  oannoigive  to  the  rent  a  oootinaanos 
beyeod  the  period  limited  by  the  original  ip^ant  Ckaplin  v.  CkapHn^ 
3  F.  Wms.  399.  Bat  wbsn  the  estate-tail  is  derived  out  of  a  fe^-simple 
already  enstiog  in  the  rent ;  or  the  estate-tail  is  limited  on  its  first  crea« 
tioo  with  remaindera  ovcgr,  the  recovery  of  tenant  in  tail^  dulv  sotferedi 
iriJl  acquire  the  ^i^hole  dominion  at  ownership  in  the  rent>  to  uie  extent 
oftheestate-tail  and  remainders.  5mi/^  v.  JFVxmaiy,  Cart  62.  Sid.  985. 
Weeks  t.  PcaeA,  9  Xditw.  1918.    1  Prett.  Convey.  S.^Ed.] 
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tedy  and  the  suspefision  in  judgment  of  law  grew  afler 
the  taking  of  the  particular  estate  (2). 

(137)*  *If  a  man  grant  a  rent  to  B.  for  the  Kfe  of  Alice*  the 

iX^^ll^'^Su^^'^'^^^^ ^^  the  heirs  of  the  body  of  Alice,  this  ia  u 
Hadmr  uutu  ieUr-  good  remainder,  and  yet  it  muat  vest  open  an  instant 
''*^-  '  (I)  (k). 


^2)  See  Mr.  Butler' t  note  at  the  ead  of  the  volume.  Note  III. 

(1)  Formelly  the  doctrine  that  the  necessity  that  the  remainder  should 
vest  at  the  very  iostant  of  the  determin<^tioo  of  the  particalar  estate  at 
farthest,  was  extended  to  the  case  ef  a  posthumoujk  son.  In  the  case  of 
Reeve  v.  Long,  1  Balk.  327,  an  es^iite  was  limited  to.  A.  for  life,  remainder 
to  his  eldest  son  in  tail ;  A.  diedi  leavings  his  wife  enaeint,  ^e  after- 
wards had  a  son.  It  was  adjudg;ed  that  the  son  not  beings  in  ease  at  the 
time  of  the  particular  estate,  could  not  take  under  the  limitation.  This 
judgment  was  afterwards  affirmed  in  the  Court  of  King^V  Bench ;  but  it 
was  reversed  in  the  House  of  I^ords,  againK  the  opinion  of  all  the  judges. 
To  obviate  all  doulf>ts  respecting  the  law  in  thi^  case,  the  statute  of  10 
Will.  III.  c.  16.  was  passed,-  by  which  it  was  enacted,  that  where  an y 
estate  is  by  marriage,  or  any  other  settlement,  settled  in  remainder  to 
children,  with  remainders  over,  any  posthumous  ohdd  may  take  in  ffae 
same  manner  as  if  bom  in  the  father^  l)fe-tune.  It  is  singular  that  this 
statute  does  not  eiipressly  mention  limitations  or  devises  made  by  will?. 
There  is  a  tradition,  that  as  the  case  of  Reette  v.  jAtng  arose  upon  a  will, 
the  lords  considered  the  law  to  be  settled  by  their  determination  in  that 
case ;  and  were  unwilling  te  make  any  express  mention  of  limitaUona  oc 
devises  made  in  wills,  lest  it  should  appear  to  call  in  question  the  authority 
or  propriety  of  their  determination.  Besides,  in  the  above  case  o£  Reeve 
V.  Long,  the  words  of  the  act  may  be  construed,  without  much  vtoleoee, 
to  comprise  settlements  of  estates  made  by  will,  as  well  as  settlements  of 
estates  made  by  deed.  .  [BiUler.  Note  359.] 

As  the  statute  says  the  posthumous  son  in  this  case  shall  take  the  estate 
as  if  born  before  the  death  of  the  father,  he  is  entitled  to  the  intermediate 
profits  from  the  death  of  t^  iather,  which  is  diiTerent  from  the  case  of  a 
descent  devested  by  the  birth  ef  a  posthumous  child.  Baet^t  v.  Bauett^ 
8  Vin.  Abr.  87.    3  Atk.  201     PoM,  1 1  b.  n  (4). 

Th<iugh  at  the  common  law,  and  under  the  learning  of  remainders,  a 
gift  to  a  daas  of  persons  will  not  admit  to  a  participation,  any  who  are 
bom  after  the  determination  of  the  particular  estate ;  yet  such  after  l>om 
persons  may  take  under  a  gift  operating  by  executory  devise,  or  spring* 
ing  or  shifting  use.  'Mogg  v.  Mogg,  1  Meriv.  654.  3  Prest.  Convey. 
555— {*.] 

(K)  So,  if  Isod  be  given  to  A.  and  B*  daring  'their  joint  lives,  remain- 
der to  the  right  heirs  of  him  nrho  shall  die  first,  this  remainder  will  be 
good,  though  it  cannot  vest  before  the  determination  of  the  particular 
esUte.    Post,  378  b. 

With  respect  to  the  time  ibr  the  vetting  of  contingent  remainders,  it 
ma^  be  fixrtiler  observed,  that  from  the  pnnpiple,  that  a  contin<;[ent  re- 
mainder must  vest  at  or  before  the  determination  of  the  particular  estate; 
it  ^ows,  that  an  estate,  limited  on  a  contingency,  may  fail  as  to  one  part, 
aA4  take  eflect  as  to  another,  wherever  the  preceding  estate  is  in  several 
persons^  in  common  or  in  severalty ;  for  the  particular  tenant  of  one  part 
may  die  before  the  contingency,  and  the  particular  tenant  of  another  part 
may  survive  it.  /^one  v.  PanneU  1  Rel.  Rep.  238.  317.  438.  Fearn. 
Cont.  Rem.  458.    So  likewise  a  contingent  remainder  may  take  eflect 


cm.  xzvm.      bsmainpbe  aud  ju^vsxsiux.  16^ 

(138)» 
.*A  revenioo^  reverno^  eonteth  of  the  Latin  word  re-  148  b. 

veHor,  and  signifieth  a  returning  a^ain  ;  and  therefor© '?*^^^*^  ^*  ^^^' 

reverrio  terrm  est  tanquam  terra  revertens  in  posses- (?osi^  9Sth,    Piowd. 

151a«  laSa.    Cro. 
Cha.  400.  548.  2  RoL 
"  ' Abr.ee.) 


md o€i  m.  bU  the  panqcw to  whqpi  it wai  limited ;  tiseordin^  u- 
wee  any  oone  in  esM  before  the  detenninatioD  ol  the  pwrticuUr  wtate, 
mdothaeiiot  Comb.  407.  £t  rid.  Ant  9 a.  vol.  1.  p. 498.  Thiadoc- 
txinCyheveTer,  ■eeim  oonftDed  to  limHatimw  at  commoo  law ;  and  not  te 
cxtnd  to  ertatea  imiaed  bj  way  of  use  (Comb.  467.  MaOhewt  ▼.  Tbrnfe, 
1  Ld.  Rayin.  311.),  or  by  deviw.  Oo/et  t.  Jocibfon,  3  Stra.  1 IXS.  V^e, 
d.  Cmba^meh  t.  Perr^,  3T.  R.484.  Aod  here  it  may  be  obMrvad, 
that  if  therebe  Dopartiottlar  eitate  inesM,  nor  any  preaent  ri|^ht  <xf  antry 
wfacDthe  eoBtingeiicy  happens;  although  the  partiealar  estate  be  after* 
wanli  replaoad  and  restored,  yet  the  remainder  will  never  arise.  S  Salk, 
577.  SLev.30.  Only  it  seems,  that  the  reversal  of  a  fine  by  act  of  par» 
lisBsat,  win  restore  a  contingent  remainder  destroyed%y  that  fine,  though 
a  reversal  fiir  error  will  not  3  Keb.  87.  CoU  v.  Leoingstonef  1  Ld. 
BaysBL  314.    Feam.  Cont  Rem.  464. 

WiEth  repud  to  the  ways  by  whi^h  contingent  remainders  may  be  de- 
stroyed, it  has  been  already  stated,  that  a  legal  remainder  most  vest 
eidMr  darii:^  the  existence  of  the  particular  eMate,  in  esse  or  in  right  of 
entry,  or  at  the  very  instant  of  its  determination ;  otherwise  if  will  never 
take  efieet  at  all ;  consequently  every  aueb  dciterminatioo  of  the  preeeding 
estate  bdbre  the  contingency  happens,  as  leaves  no  right-  of  entry,  most 
cfleetnaOy  destroy  such  contingent  remainder.  Fearn.  Cont.  Rem.  465. 
Therelbre,  where  there  is  tenant  for  life,  with  a  contingent  remainder 
^»p^*"*  OD  his  estate,  if  he  makes  a  feoffment,  or  levies  a  fine,  or  suffisrs 
a  teeovery  (Ar^herU  eaae,  1  Rep.  66.  Cro.  Eliz.  630.  1  Salk.  324.),  or 
snneoders  his  life  estate  (Tfunnpton  v.  Leach,  2  Salk.  427.),  it  will  de- 
stfoy  the  contingent  remainder.  And  where  there  is  a  tenant  for  life, 
wiOt  aB  the  salMequent  remainders  contingent,  and  he  suffers  a  recovery 
to  the  mm  of  himself  in  fee,  be  has  a  right  to  this  tortious  fee  against  all 
pesaoos  but  the  Jieirs  of  the  grantor  or  devisor.  1  Salk.  214.  But  a  bar- 
gain and  sale,  or  lease  and  release,  by  the  tenatat  for  life,  will  not  destroy 
the  contingent  remainders ;  because  these  conveyances  only  transfer  what 
ths  persen  seised  of  the  land  may  lawfully  convey,  and  do  not  devest  any 
sriate,SLiev.60.  3  Mod.  151.:  though  it  is  otherwise  if  such  convey- 
aaaa  be  made  to  the  person  who  has  Sie  immediate  vested  reversion,  or 
lemaiiaUii  ;  or  if  such  person  joins  in  the  conveyance,  or  if  the  tenant  for 
life  who  makes  the  conveyance,  has  the  remainder  or  reversion.  Fearn. 
CeoL  Rem.  6th  edit.  323.  So,  although,  if  a  tenant  for  life  accepts  a  fine 
anger,  it  is  a  forfeiture  of  his  estate,  so  as  to  entille  a  remainder- 
to  aoter ;  yet  it  does  not  displace  or  devest  the  remainder  or  rever- 
I.  Lhgd  V.  Bfooking,  1  Vent.  188*  But  an  extinguishment  of  the 
partiealar  estate  will  destroy  a  contingent  remainder.  Purefoy  v.  Rogers^ 
3  Samid.  386.  4  Mod.  384.  •  And  any  alteration  in  the  quantity  of  the 
partiealar  eatate,  before  the  remainder  vests,  will  destroy  it ;  though  it 
aaems  otherwise  as  to  an  alteration  in  its  quality  only.  Fearn.  Cont 
Rem.  406.  We  have  seen,  that  where  a  particular  estate  is  limited  with 
a  contipgeat  remainder  over,  and  afterwards  the  inheritance  is  subjoined 
to  the  pa|iiealar  estate  by  the  same  conveyance,  the  contingent  remain- 
dar  is  not  destroyed  ;  but  such  last  limitation  shall  be  considered  as  exe- 
eated  tntf  tub  modo ;  that  is,  upon  such  condition,  as  to  open  and  sepa* 
rate  itself  firom  the  first  estate,  when  the  condition  happens,  and  by  no 
means  dastray  or  preclude  the  particular  estate.  Ant  184  a.  vol.  i.  p. 
746.  Infra,  a.  f  P)<  p*  144.  Lewis  BowUt^i  eate^  11  Rep.  97.  So  where 
the  '"hTitani**^  oecomea  united  to  the  particular  estate,  by  an  immediate 
fima  the  person  by  whose  will  the  particular  estate  and  contin- 
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m'o#i«  donaiori,  stve  hsertdUma  anispostdewumfiniiufnj 
^.  as  in  the  ea^s  thai  Littleton  (sect  215.)  hath  put 


cent  remunden  were  limited,  there  the  contingfeot  remainders  will  not  be 
destroyed.  ■  Archer* t  eaat^  1  Rep.  ^.  PiunkBtt  r.  Hohnes,  Raym.  38. 
JPtoe  d.  Planner  v.  Snidamore,  9  Boa.  ic  Pul.  29S-  But  iitere  the  ae» 
ee«ion  of  the  inheritance  ii  by  a  cooreyaooe,  accident,  or  eireamitaiio6f 
distinct  firom  ttikt  coufcyanoe  which  created  the  particular  estate ;  or 
wliei^  the  descent  of  the  mheritanee  on  -the  partienlar  estate  is  only  me- 
diate from  the  person  whose  will  crestted  the  particular  eslate,  and  Hm 
re^winder,  there  is  no  neeessi^  to  ez«mpt  the  |)articular  estate  from  the 
opention  of  metier  by  descent ;  and  thei«fore,  on  such  event  happenii^^ 
the  contingent  remainder  will  be  destroyed.  Keni  ▼.  Harp9ol,  1  Vent. 
306.  Jones,  76.  Hooker  V.  Hooker^  Rep.  Tonp.  Hafdw.  13.  PeaMi. 
Cont.  Rem.  503.  607. 

The  several  waT|whefeby  contingfent  remainders  may  be  defeated  har* 
ing'been  considered  it  remains  to  advert  to  the  mode  invented  to  pp». 
serve  Ihem  btan  being  dcAroyed,  namely,  by  the  interventioii  of  trasteoAr 
This  is  dgne  by  limiting  an  estate  to  trustees  and  tiieir  hevs,  tocommenoe 
from  thedfltehninatioRof  the  particular  estete,  by^ibrieiture  or  otheiwiae, 
in  the  tte-thne  of  the  tefiant  for  life,  and  to  continue  during  the  Hie  ef 
the  tenant  for  life,  upon  frtist,  to  support  fiie  contingent  remamders  afbarw 
wards  Umited,  frxan  being  defeated  or  destroyed ;  1^  whidi  means,  if  Hm 
tenant  for  life  should  alien  or  forfeit  his  estate,  or  if  it  should  be  mefved 
or  dtttroyed  by  any  other  means,  the  trustees,  having  i.  vested  remainder, 
immediately  acquire  a  right  of  entry,  which,  as  we  before  observed,  is 
•ttilicient  to  iupport  tlfe  ootatingent  remainders.    This  improvement  h 
generall  v  attributed  to  Sir  Orlando  Bridgeman  and  Sir  Geoflrey  Palmer* 
who  retired  from  the  bar  during  the  civil  wars,  and  confined  themselv^ 
to  conveyancing.    And  when,  aiter  the  restoration,  these  persons  cane 
to  ftU  the  first  offices  of  the  law,  they  supported  this  invention  within 
reasonable  and  jproper  bounds,  and  faitroduced  it  into  general  use.    S  Bl. 
Com.  17%.    S  Cru.  I>ig.  381 » S.    But  trustees  to  preserve  coBtiti|^t  re- 
mainders are  not  necessaiy  whers  the  contingent  limitations  are  only 
trusts ;  for  a  conveyahoe  loj  a  eeffft«t  q%u  trust  will  not  destroy  a  contin- 
gent remainder ezpsetant  on  his'estate ;  because  the  legal  estale  being^in 
his  trustees,  there  remains  a  right  of  entry  in  them  which  will  support  tMe 
remainders.  Feam.  Cont  Rem.  47f.  It  should  also  be  observed,  that  where 
an  estate  is  limited  in  a  bar|;ain  and  sele,  or  eovenant  to  stand  seised,  to 
a  stranger,  upon  trust  to  preserve  contingent  remainders,  it  will  be  void ; 
because  no  use  wfll  arise  under  these  conveyances  without  a  comideratien. 
9  Cru.  Dig.  38!^    Trustees  to  preserve  contingent  remainders  being  ap- 
pomted  to  preserve  estates  ih  families,  and  for  no  other  purpose,  5;  in- 
strad  of  so  doing,  they  join  in  a  conveyance  to  destroy  the  remainderi, 
such  conduct  will  be  a  breach  of  ^trust,  and  they  will-.be  answerable  for 
the  same ;  and  any  penon  taking  under  such  conveyance,  if  voluntarily, 
or  having  notice,  will  be  liable  to  the  same  trusts.     Ppe  T.»Oeorge^  1  P. 
Wms.  1!28.   .Va7ifetf^v.JirafUf2/,2F.  Wms.678.   Forrest.  25C.  JTom^t. 
Waiien^  16  Vet.  303.  307.    Bitcoe  v.  Peririni,  1  Ves.  ft  B.  491;    There 
have  been  dome  cases,  however,  wherein  a  court  of  equity  has  refused  to 
puniih  trustees  for  joining  in  a  conveyance  to  destroy  contingent  remain- 
ders :  As  where,  upon  a  subsequent  remainder  to  the  right  ^rs,  a  eoll»- 
temal  relation  only  has  been  alTeeted  by  tt,there  having  been  no  issue  of  the 
niUTiage.   Tapping  v.  P?g9^  1  Ab  £q.  385.  8o  also,  where  the  applica- 
tion to  the  court  for  relief  has  been  made  by  one  who  was  nojt  at  the  time, 
qor  possibly  ever  might  be,  entitled  to  the  remainder,  unda-  the  words  of 
the  limitation.    £2re  v.  (hbom^  1  P.  Wms.  387.  Peam.  Cent.  Ran.  481. 
It!  some  instances,  also,  tiie  court  has  direeted  the  trustees  to  join  with 
the  tenant  for  life,  or  his  first  son,  ih  barring  the  subsequent  eeotiDgent 
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Bul  this  'h»  9^f  %mfpeo0ii  ander  peoiilinr  cicoa^BtUnoei, 
either  of  presare  to  discharge  incumbrances  prior  to  the  settlemept^Pto// 
r.  Spr^gt  2Vem-  308;  or  in  favour  of  creditors  where*  the  s^tlement  was 
vdimtaij,  Bu80it  v.  Cli^Kam^  1  P.Wms.  358.  JHoody  xMoiten^  16. Ve^. 
906 ;  or  for  the  advantag^e  of  the  persons  who  were  the  first  objects  of  the 
aettleaieiit ;  as  to  enable  tiie  eldest  s^n  to  make  a  settUment  upon  an 
adTanCageoua  marriage.     Wilmington  v.  Fol^t  1  P.  Wma.  536.    Peam. 
Coot.  Ran.  483, 484.     But,  however,  the  court  of  chancery  may  judge 
it  piofcr  ta  direct  tnutees  to4XM]ear  in  deslroyiiig  oontingeiit  remaiMkrs, 
under  the  above  mentiooed  circamstAncet,  it  has  repeatedly  denied  the 
same  interpotitiQD,  in  cases  where  such  ingredients  were  wanting.    See 
DwnuT.  WeUy  I  V^n.  182.  1  Ab.  Eq.  386.  Tovmtend  v.  Lawtim^9.  P. 
WmB.379.  Symaneev.Taliam,  lAtk.613.  fVoodhoutty.  Hotkint^orreaU 
MS8. 3  Atlc  ^  Barnard  t.  Large^  2  P.  Wms.  684  n.  Ambl.  774.  1  Bra 
C  C  SM.  Jbodjf  v.  ?ra/l6r#, .  16  Ves.  Sdl.  In  the  above  mentioned  eases 
^WMkffuae  t.  Hotkim^  and  Bmmard  v.  Large^  a  distinctiop  was  made 
bMveen  poniahiDg  trustfMf  £ar  joining,  in  seme  cases,  to  destroy  eontiit* 
fsnt  fenansidera,  and  the  competing  tibem  to  join.  This  distinction  seems 
to  lew  finm  the  sapposing  any  discretion  M  all  in  the  trustees,  in  cases 
wi  this  nature ;  becavee  thiere  may  be  cinramstances  soflicient  to  Justify, 
thsngh  short  dfen  \>bligatory  call  for  such  an  exercise  of  their  discretion^ 
Bat  ho^gver  this  nwy  be,  says  Mr.  Feame,  it  seems  the  safest  way  for 
tsnalieu»not  to  act,  except  in  the  okaresk  eases,  without  the  direotion  pf 
the  Qowt ;  and  be  reeommends  to  their  attention  the  words  of  Lord  Har- 
in  Ppt  V.  O^rge  (t  P.  Wms.  6d4.},  that  it  would  be  a  dangerous 
for  trustees,  in  any  case  to  destroy  remainders,  which  they 
^^ppotnted  by  the  settlement  to  preserve.    Feam.  €ont.  Rem.  493. 
Aadseeifr.Gox*snoteto  Botss^  v.  CtoAem,  1  P.  Wms.  998,  and  the 
lela  easeef  Bsseee  V.  Perkmrt  1  Ves.  ft  B.  485 ;  in  wbieh  the  doctaine 
OB  (he  duties  nnd  liabilities  of  trustees  to  preserve  contingent  remainders 
WIS  nwMJilsfiMl      ^  The  eases,"  says  Lord  Eldon^  6.  ««i^  unilprm  to 
this  cBtnot ;  that  if  trustee  before  the  first  tenant  in  tail  is  of  age,  join 
fodsstrgyiug  the  remainders/ they  are  liable  for  a  breach  of  trust;  and 
so  is  every  puBehaser  under  them  with  notice :  but  when  we  come  to 
the  "•^ff'n"  of  trustees  to  preserve  remainders,  who  have  joined  in  a 
reeovecy  after  the  first  tenant  in  tail  is  of  age,  it  is  dificult  to  say  more, 
than  that  no  judge  in  equity-  has  gone  the  length  of  hdlding,  that  he 
weuU  punish  thsrm  as  for  a  breach  of  trust,  even  in  a  case,  where  they 
would  not-  have  been  directed  to  join.    The  result  is,  that  they  seem  lo 
^ve  laid  down  as  the  ao/esl  rule  for  trustees,  but  certainly  most  inoon* 
feaicnt  for  the  general  interests  of  mankind,  that  it  is  better  for  trustees 
aever  to  destroy  the  remainders,,  even  if  th^  tetnuit  in  tail  of  a^  coo- 
oBs,  wiUiout  the  direction  of  the  court"    1  Ves.  &  B.  491.   It  is  fur- 
ther to  he  observed,  that  trustees  to  preserve  contingent  remldnders 
are  also  bound  to  protect  the  inheritance,  and  to  keep  it  as  entire  as 
pemiUe ;  and  as  the  inheritance  conrists  of  land,  timber,  mines,  &c.  all 
these  are  under  their  protection ;  and,  in  the  execution  of  this  trust,  they 
ase  entitled  to  every  assistance  whi^  a  court  of  equity  can  afford  them. 
And,  where  there  is  a  limitation  to  trustees  to  presbrve  contingent  re- 
mainders,  the  court  of  chancery  will  net  pemut  a  tenant  for  years  to 
jehi  with  the  pefson  entitled  to  the  inheritance  for  the  time  being,  to  out 
timber  on  the  estate.     OftrM  v.  Co«)fi,  1  Dick.  183.    2Cru.tMg. 
And  it  is  held,  that  trustees  to  preserve  contuigent.  remainders 
guilty  of  a  n^jleat  of  their  duty,  if  they  permi^  the  teiiant  for  life, 
'imfabte  impeachment  for  Waste,  or  a  tenant  pur  ou/re  vie^  who  by  the 
nataie  ef  hm  estate  as  liable  for  waste,  to. destroy  timber.    Stan^fidi 
V.  ifodfigftum,  10  Yes.  983.    Neither  ought  trustees  to  preser  ve  oontin^ 
feut  leqajnders  to  permit  a  tenant  for  lifo  or  years,  by  the  destruction 
of  hiaedate,  to  bring  fovwsjxl  a  remainder  to  himself  or  another,  for  the 
puipssB  ef  cutting  timber.  Gur/Av.  CoMn,suprtu    3Atk.76f.  1  Ves. 
SU.64A.  Sfmtt^MdvJiakm^um,  10  Ves.  378.  In  the  ease  efeopyholdi, 
the  ]ord*s  estate  will  preserve  contingient  remaindeis,  witheat  any  ex- 
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.     (140)*  *A  reversion  is  (5)  where  th^  reflidoe  of  the'estate  ad- 

22  b.  ways  doth  continue  in  him  that  made  the  particular  ea- 

151. 162. 196. 197.  ^^^>  ^^  where  the  particular  estate  is  derived  out  of  his 

Cro.  Cha,  400.)  esUte  (l),  as  in  the  case  of  Littleton  (sect    19.),  tenant 

Iftvertion  remadfu  in  ^ 

Aefeofor^  after  gift 

m  itiUy  ke,  (5^  gy  ^y^^  ^p^,  ^  wvewion  G.  and  Com.  Dig.  £iMe«,B.  la.— 

frill  pasB,  see  Yin.  Abr.  Revertim^  [Hai^.  n.  1. 22  b.] 


♦• 


{>re9S  nomination  of  trustees  for  that  purpose,  Oarth  y.  CoHon^  supra. ; 
but  it  seems  doubtful,  whether  it  is  his  duty  to  interpose  activetr,  to 
preTent  waste.     10  Ves-  282. 

Before  we  quit  this  subject,  it  may  be  proper  to  obserre,  that  a  oontio- 
^ei^  remainder  is  transmissible  to  the  heirs  of  the  person  to  whom  it  is 
limited,  if  such  person  chance  to  die  before  the  contingency  happens,^Mfe 
Y.  Lower,  Pollezf.  54 :  though  Mr.  Fearne  remarks,  that  some  cases  may 
arise,  where  the  existence  of  the  devisee  of  a  contingent  remainder*  at 
jome  particular  time,  may,  by  implication,  enter  and  make  paK  of  the 
contingency  itself,  upon  which  such  interest  is  intended  to  take  effact,  in 
which  case  it  cannot  descend.  Feam.  Cont.  Rem.  534.  M&orhouse  ▼. 
Wainhotue,  1  Bl.  Rep.  638.  And  although  aoontingent  remainderxaumot 
be. passed  or  thmsferred  by  a  conveyance  at  law,  before  the  contingency 
happens,  ottierwise  than  by  estoppel  by  fine,  or  by  a  common  reeoverf  , 
wherein  the  person  entitled  to  the  contingent  estate  comes  in  as  vouohfie, 
WeaU  V.  Lower,  supra.  Fiek.  ▼.  Edwardt,  3  P.  Wms.  372. 1  Prest  Conv. 
301 ;  yet  it  seems  that  contingent  estates  are  assignable  in  equity.  Feam! 
Cont  Rem.  537.  And  it  is  now  settled,  that  where  contingent  remainden 
are  descendable  to  the  heirs  of  the  persons  entitied  to  them,  they  may  be^ 
devised  by  wiU  like  any  other  estates.  Ibid.  Selipin  v.  Sflwin^  2  BL  JRep 
222.  25i.  2  Burr.  1131.  Roe  v.  Jones,  1  H.  Bl.  30.  Moor  v.  Hawktru. 
3  T.  R.  88.  cited  in  1  H.  Bl.  33.  ' 

With  respect  to  remainders  limited  by  way  of  use,  and  esecutory  de- 
vises, see  the  notes  to  Chap.  43.  Of  Conveyances  under  the  Statute  of 
Uses;  and  Chap.  46.  Of  Alienation  by  Devise.  For  some  observations 
on  the  rule  in  SheUeyU  eate^  see  n  (P)  infra.— [£<2.1 

(L)  The  idea  of  a  reversion  is  founded  on  the  principle,  that  Where  a 
person  has  not  departed  with  his  whole  estate  end  interest  in  a  pieoe  of 
land,  all  that  which  he  has  not  given  away  remains  in  him  ;  and  the  pos. 
Mttion  of  it  reverts  or  returns  to  him,  upon  the  determination  of  the  pre- 
ceding estates.  \U  therefore,  a  person,  who  is  seised  in  fee,  conveys  an 
estate  for  life  to  A  «  remainder  for  life  to  B.,  remainder  over  to  twenty 
other  persons  foip  life,  he  still  retains  the  fee  simple  of  the  lands  in  him- 
self because  he. has  not  depiu-ted  with  it;  but  as  such  fee-simi^  can 
only  return  or  fall  into  possession  upon  the  determination  of  the  preced- 
ing estates,  it  is  only  an  estate  in  reversion.  So  where  a  person,  havin<c 
only  a  particular  estate  in  lands,  grants  a  smaUer  estate  than  his  own,  be 
has  a  reversion  left  in  himsdf.  Thus,  if  tenant  in  tail  grants  an  estate 
fer  life,  he  has  a  reversion  in  him ;  because  he  has  not  departed  with  the 
whole  of  his  interest.  In  the  same  manner,  where  a  person,  who  has  an 
^•tate  for.  ninety-nine  years,  grants  an  estate  for  ninety-eight  yeara,  or 
for  any  shorter  term,  he  h^  a  reversion  left  in  him'.  2  CruTBig.  454,5,  S. 
2  BLCom.  175.  The  possession  of  the  lands  is  add  to  return  to  the  grantor 
on  the  determination  of  the  grant,  f9r  a  present  interest,  though  **irW 
«fect  in/fi/uro,  remains,  even  during  the  ezisteooe  of  tiM  grant,  in  the 
perwm  making  it ;  and  this  interest  is  what  is  caUed  his  revenioD,  or, 
more  jMroperly,  his  right  of  reverter.  Watk-Qmyey.  59.  2Bl.C<im.  175. 
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in  liBe-«mple  makelh  gift  i&  tail  (m).     So  it  it  of  a  lease 
for  life  or  for  yean.     *lf  a  man  extend  lands  by  force         (141)* 
of  a  statute  tnerchantt  staple,  recognizance,  or  elegtty  he  ^^^^ J^^^j^^icc!; 
leaveth  a  reveniion  in  the  conusor.     But  since  Littleton 
wrote,  the  description  must  be  more  large  upon  the  sta- 
tute of  {/)  27  H.  8.,  for  at  this  day,  if  a  man  seised  ofC/?  «J,H.  S-^-l^^ 
lands  in  fee  make  a  feoffment  in  fee  (and  depart  with  hiSAbr.sas.  iCo.l04b. 
whole  estate,  and  limit  the  use  to  his  daughter  for  life,  ^J^  ^til^fo^' 
and  after  her  decease,  to  the  use  of  his  son,  in  tail,  and 
after  to  the  use  of  the  right  heirs  of  the  feoffor :  in  this^^^^^^^^^        ^^^ 
one,  albeit  he  departed  with  ^e  whole  fee-simple  by  thedivenprniieulttru' 
feoffinent,  and  limited  no  use  to  himself,  yet  hath  be  ay^^^^'^^j^;^,.,. 
reversion  fb)(w) ;  ^gj  for  whensoever  the  ancestor  takes  W^BE.  ^28. 
va  estate  for  life,  and  after  a  limitation  is  made  to  his  right  24  e.3.  36V40£.  3. 

■ 

heirs,  Ike  right  heirs  shall  hot  be  purchasers.  And  here 
in  this  case  when  the  limitation  is  to  his  right  heirs,  and 
right  heir  he  (^nnot  have  during  his  life  (nan  eat  kmres 
viveniia)  the  law  doth  create  an  use  in  him  during  his 
liie^  until  the  ftiture  use  cometh  in  esse,  and  consequent* 
ly  the  right  heirs  cannot  be  purchasers ;  and  no  diversity 
when  the  law  creates  the  estate  for  life,  and  when  the 
-party.  And  all  this  was  adjudged  between  fhj  Fen- 
wicke and   Mitford,  in  the  King's  Bench :  and  if  the W '^f'^ Ft,^^' 

,  '  i.  1     i.         i.  Fenwick»  «  Mitlbrd. 

limitation  had  been  to  the  use  of  himself  for  life,  and  af-32  H.  8.    G«rcl,93. 
terto  the  use  of  another  in  tail,  and  after  to  the  use  <rf^  tos-^B^SSlnham's 
his  own  right  heirs,  the  reversion  of  the  fee  had  been  in  case.    5  Marie.  Dier 
him,  because  the  use  of  th*e  fee  continued  over  in  him  J^;^^°^-^^'^*  ' 
(7);  and-  the  statute  doth  execute  the  possession  to  the  use 

(fi)  **■  VkL  3  &  4P.  &  M.  D7.  next  note,  and  also  piDst,  12  b.  and 
IH  Qontnu*^— Hal.  MSS.  But  see  note  2.  there.— Har^.  n.  2.  22  b.] 
the  case  cited  by  Lord  Hale  in  the        (7)  ''Catta  Com,  Bedford^  M.  34^ 


(M)  Before  the  statute  de  donU  eondiHonoHbut^  no  reversion  remained 
in  the  grantor  or  donor  after  he  had  created  a  conditional  fee ;  because 
the  grantee  of  such  an  estate  was  considered  as  haying  the  absolute  pro- 
perty of  it,  and  the  mntor  had  pnly  a  possibility  of  reverter.  But,  as 
Man  n  the  statote  ue  donu  was  made,  the.  judges  determined,  that  an 
estate  given  to  a  man  and  the  heirs  of  his  body,*  was  only  a  particular 
estate;  sadf  therefore,  that  there  remained  an  estate* in  reversion  in  the 
gnuitar.    AnL  22  a,  b.  vol.  1.  p.  526, 527.— [JScf.] 

(N)  See  o.  (£)  ant  p.  128.  and  more  faliy  in  the  notes  to  the  Chaptef 
of  Uses.    Post,  Chop.  43.— [£(/.]  « 
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in  thesaoie  plight,  qodStj,  andd^p^  asthevnwwfini- 
ited. 

(149)*  «  ^»;  If  a  man  make  a  gift  in  tail,  or  a  leaaa  for  life, 

^gSt^u^Lrmm^^^  feaiaindcr  t»  his  own  right  hctra,  'thta  remainder  .in 
4er  !•  kurigki luw$^  TOid,  and  he  hath  the  reTersion  in  him  (o),  for  the  anean- 

9L  ^  9^'  Difrl^^^  ^""°S  l^is  ^^f^  beareth  in  hia  body  (in  judgment  of 
Bmn^'k caat.         law)  all  hit  hairs,  and  therefore  it  ia  trul j  mid,  that  Aaares 

Bit  pmn  tmteeessorU,  And  this  appeareth  in  a  oammoa 
ease,  that  if  land  be  giren  to  a  main  and  his  heirs,  aU  his 
heirs  are  so  totally  in  him,  as  he  may  giro  the  landa  to 
whom  he  will. 

S»fc4!*^"^  ^  r*;  So  it  ia,  if  a«tn  be  toiaed  of  lands  infee,  and  bj 
(k)  Diw  5.   Mum    indenture  make  a  leaae  for  life  the  reaainder  to  the  heiiB 

s^MfBdT  Bfiudlowcs  ^"^^  ^  ^  ^^°  body,  this  is  a  yoid  remainder  ;  for  the 
Sa^eutinhif  n-  doBor  cannot  make  his  own  right  heir  a  j>urehaser  of  an 
So^A^TMod.  2971.  ^^^  tail,  without  departing  of  the  whole  feepsimple  ant 
1  Rol.R<qp.2IO.)       of  him  (8)  :  as  if  a  man  make  a  feoCnent  in  fee  to  the 

oae  of  the  heirs  male  of  his  body,  this  is  a  good  estate 
tail  ezeeuted  in  himself,  and  the  limitation  ia  good  by 
way  of  use,  because  it  is  raised  out  of  the  state  of  the 
feoffees,  which  the  feoffor  departed  with,  and  that  is  ap-* 
parent,  for  a  limitation  of  use  to  himself  had  withont 
question  been  good. 

|(35EUk.Poph.  11.  8.    Feoffinent*  ed  byA.byfioefiorth«  life  of  A. 

to  the  oie  of  the  feoffor  for  .forty  remainder  to  A.'t  right  heuB.    It  is 

.  yean,  remiindMr  to  B.  in  tail,  re-  a  reyevnoain A.  and  he  May  {raat 

mainder  to  the  rig:ht  hein  of  the  it."    Hal.  MSS.    "*■  Dy.237.  Pine 

feoffor.    It  IB  the  old  reTersion,  and  *  to  husband,  as  that  which  he  and 

the  feoffor  may  devise  it ;  fer  the  his  wife  have  of  his  gill,  which 

use  retamed  to  the  feoffor  for  want  render  to  the  oonnsdr  nr  life,  re- 

of  consideration  to  retain  it  in  the  mainder  to  the  right  heirs  of  the 

feoffee  till  the  death  of  the  feoffor."  husband.    It  is  a  void  remainder, 

Hal.  MSS.~See  the  Earl  of  Bed^  and  the  wife  survivor  shall  hava  it 

ford's  can  in  Poph.  3.    Vid.  27  E.  for  Ufe.''  Hal.  MSS.— [Hai^.  n.  3l 

3.8.  »4H.6.20.    42A8B.2.   9  E.  22  b.  (134).] 

3.  14.     10  £.  3.  48.-    Landsgrant-  (8)  "^  Where  heir  abaU  be  imr- 


(O)  The  right  of  reverter  can  only  arise  b^  the  act  of  law,  and  caonot 
be  created  by  the  act  of  the  party,  though  it  is  a  conseqaedee  of  hts  pre- 
vious aoL  Tlie#efere,  where  a  person,  as  in  the  case  put  by  (lOrdCoke, 
liafits  particular  estates  to  Btrang«n  with  the  ultimate  limitation  to  his 
own  right  heirs,  cr  to  himself  in  fee,  the  hitter  limitation  shall  nol  take 
effect  as  a  remainder,  or  by  apason  ^f  the  express  limitation  of  Che  gnm- 
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(l)  If  a  mm  make  a  feoffment  in  fee  to  the  lue  of  him-  Onfipffmeni  museitf 
srif  in  tail,  and  after  to  the  use  of  the  feoffee  in  fee,  ^^^u^f^tUftql^ 
^fenfte  hath  no  reversion,  hot  in  nature  of  a  remainder,^«'«»'«»««*»?^'"»««^ 
albeit  the  feofibr  haye  the  estate  tail  exeeuted  in  him  by  (q  jq  Ells.  Dier. . 
the  statute,  and  the  feoffee  ia  in  by  the  common  la w^  which  (143)* 

is  worthy  of  observation. 


To  eoAclude  this  point,  (m)  whosoever  is  seised  of  ss  a. 

land,  hath  not  only  the  estate  of  the  land  m  him,  but^/«^i^'«^<»^«« 
the  right  to  take  profits,  which  is  in  nature  of  Ijie  uae,  the  me  %mdM^ued  ^ 
and  therefore  when  he  makes  a  feoffment  in  fee  without ''^f*'  ^  A«/e^fbr, 
valuable  consideration  to  divers  particular  uses,  so  much  (m)  laH.  7. 6. 
of  the  use  bs  he  disposeth  not,  is  in  him  as  his  ancient  ^^^  g^  b^**cia 
use  in  point  of  reverter.     As  if  a  man  be  seised  of  two  Jam.  SOl.   Post, 

2*71  b  ^ 

acres,  the  one  holden  by  knight  service  by  priority,  and        *^ 
the  other  by  knight-service  holden  by  posteriority,  and 
maketh  a  feoffment  in  fee  of  both  acres  to  the  use  of  him- 
self and  his  heirs,  the  old  use  continues  in  him,  and  the 
piiarity  and  posteriority  remain.      So  it  is  of  lands  ofsE.  4.7.   i  Ca7i. 
the  part  of  the  mother,  the  use  shall  go  to  ^he  heir  of^JJ^^^^^^^^ 
the  part  of  the  mother,  which  could  not  be,  if  it  >  were 67. 58. 77. 7a 
not  the  old  use,  but  a  thing  newly  created.     The  like  ^^*'- ^   6  Co.  34. 
law  of  lands  of  the  custom  of  borough  English,  gavel- 
kind, &c  (9). 


%  Vid.  fol.  9  b.    n  H.  6.  IS.  A.  ramainder  to  tbe  h&n  male  of. 

Deriie  to  B.  for  Hfe,  remaiiKler  to  the  body  of  A.  and  the  hein  male 

C.  in  XmSL,  remaiiider  to  the  next  of  the  body  of  nioh  hein  male.    It 

ftea*  of  tlie  deritor  and  the  hein  of  is  a  limitation,  and  A.  has  a  tail  ex- 

hk  body,  it  is  a  parchaM  in  the  ecoted.    But  if  the  cnoeator  takes 

tare  there  if  it  had  been  estate  for  yean,  ramauider  limited 

Ireker^t  cau^  1  Rep.  66  b.  to  the  hein  male,  of  hii  body,  it 

or  conveyance  to  A.  for  doth  not  vest  in  the  ancestor.     Ao- 

Hfe,  remainder  to  hisjiegrf  heir  male^  oord.    hie  fol.    13.    BodgkiMim't 

and  to  the  hein  male  of  the  body  of  coie.^'  Hal.  MSS ^**  See  Uodgkin- 

9tA  heir  maU^  it  is  a  punshase  in  torCt  cau  from  Lord  Hale's  MSS. 

tibe  heir,  becBoae  in  the  eir^gular  at  the  eAd  of  n.  -6.  post,  14  a." — 

nmber,  and  the  limitation  is  ap-  [Hargr.  n.  4.  tS  b.  (135).] 
pHed  toit.— Vid.  t  Rep.  104.  Sfce/-        [See  n  (P)  intra. J-^JM.] 
/tf'f  MM.    Use  limited  for  lile  to        (9)  See  farther  on  tkm  subject 


■(-^ 


t0r ;  bvt  aa  the  I4w  iroikl  have  gi«an  to  him  or  hie  hein,  as  a  c^ose^ 

qMnoeeftlilbpreoeding  limitation,  the  same  iaterert  or  estate  as  the  ex- 
pnas  vnrdi  would  have  eoove^ed,  those  words  shall  be  deemed  wimUy 
tmgtMf^mad  the  |;r«ntor  t)r  his  hein  duOl  be  in  nrersian,  or  of  tba  old 
sstela  IV«tlE.Ceavey.  «a  8  Bl.  Com.  17&.  Walk.  Desc  K18.  Et 
rii.  /^d.  The  BaH^fO^Mmornkky  v.  Maxey,  12  Eait,  h^^.^Bd.} 
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376  b.  By  sectioa  7 Id,  it  appearethy  that  {nj  whensoever 

iSi'^^a'^!^**  ancestor  taketh  any  estate  of  freehold,  a  Umitetion  af- 
Md,  a  HmUaHon  of-  ter  in  the  same  conveyance  to  any  of  his  heirs,  are  words 
vnnnL^  jJJJ^J^^of  limitation,  and  not  of  purchase,  albeit  in  words  it  be 
vestiinkimieif,         limited  bv  wav  of  remainder  (1)  (p);  and  therefore  (if 

(i»)  «4  E.  3. 36.  27 E.  '        ^  \   /  w»  v 

a  An  lOfL    38  E.  3. 

t6.  40  E,  3.  9.    37  H.  ^^  wverel  booki  cited  poit^  12  b.  as  high  a  character  ai  any  book  of 

3.    Br.  Nomia  I  &  40.  ^  ^'  ^  .  to   which   add  Prec.   in  Reporti  ever  pobliihed  in  our  law, 

4k  tit.  Dooa  k  lUniu  ^^^  '"*  ^^^'  vid  Flowd.  545.  w^  has  a  |^  t  number  of  additional 

61.    (Ajita«  17  b.        ^^^  f*  ^  ^  English  translation  of  references  and   some  notes  ;    and 

tt'b.    SRol.  Abr.      Plowden.     It  maj  be  an'  asefiil  that  both  of  these  are  general]  j 

417.    1  RoL  Abr.*      '^^  ^  obserre,  that  the  English  very  pertinent,  and  show  great  in- 

027,  §18.)  edition  of  Mr.  Plowden^s  Commen-  dustry  and  jadgment  in  the  editor. 

taries,  which  most  deservedly  bear  -— [Hargr.  n.  1. 23  a.  (1%).] 


(1)  See  Mr,  BtUler'i  note  at  the  end  of  the  volume.    Note  fV. 

(P)  The  role  mention^  in  the  text  is'usaally  caHed,  the  role  vaSkel- 
lei/*»  case.  As  this  role  is  intimately  connected  with  the  doctrine  eon- 
tained  in  the  present  chapter,  it  may  be  desirable  in  this  place  to  oonai- 
der  the  manner  in  which  it  is  applied  in  the  constmction. — 1st  Of  deeds  ; 
2dly.  Of  sarrenders  of  copyholds ;  and  3dly.  Of  devisee. 

1st.  Of  the  application  of  the  rule  in  ShtlUy^M  cast  in  the  construction 
of  deeds.  Where  an  estate  was  conveyed  to  A.  for  life,  remainder  to 
the  heirs,  or  heirs  of  the  body  of  A.,  if  the  eonstruction  had  been  made 
aoconlir^  to  the  strict  meaning  of  the  words,  A.  would  have  taken  only 
an  estate  for  life,  and  the  remainder  to  the  heirs,  kc,  of  A.  would  have 
hwa  considered  as  words  of  purchase,  giving  a  contingent  remainder  to 
the  heirs,  lee.  of  A.,  according  to  the  rule  of  Uw,  that  nemo  est  hares 
vwefUis ;  but  such  a  construction  would  have  been  attended  with  these 
inconveniences :  Ist  The  lord  of  the  fee  woufd  have  been  deprived  of 
the  wardship  and  marriage  of  the  heir,  because,  in  that  case,  the  heir 
would  have  taken  as  a  purchaser,  without  claiming  any  thing  fiiom  his 
ancestor  by  descent  2dly.  The  remainder  to  the  heirs,  or  heirs  of  the 
body,  being  contingent  until  the  death  of  the  tenant  iur  life,  the  inherit- 
anoe  would  have  been  in  suspension  or  abeyance :  which  was  never  al- 
lowed but  in  cases  of  absolute  necessity ;  because  ihe  abeyance  of  the 
inheritanoe  created  a  suspension  of  various  operations  of  law^  particu- 
larly of  the  remedies  for  the  recovery  of  lands  by  real  actions.  And 
3day.  If  the  remainder,  in  those  cases,  bad  been  construed  to  be  contin- 
gent, no  alienation  could  have  taken  place  in  the  life-time  of  the  ancestor. 
To  obviate  which  inconveniences,  was  the  origin  of  the  rule  of  law,  laid 
down  in  ShtUetfs  ease^  viz.  that  ^  when  the  ancestor,  by  any  glR.  or  con- 
veyance, takes  an  estate  of  freehold,  and  in  the  same  gift  or  conveyance 
an  estate  is  limited,  either  mediately  or  immediately,  to  his  heirs,  in  f^ 
or  in  tail,  that  always,  in  such  cases,  *  the  heirs^  are  words  of  limitation 
of  the  estate,  and  not  words  of  purchase."  1  Co.  104  a.  Whence  jtt 
foUows,  that  such  remainder  is  immediately  executed  in  possession,  m 
the  ancestor  so  taking  the  freehold,  and  is  not  contingent  or  ki  abeyance. 
Bl.  Arg.  Harg.  Tracto,  498. 510.  4  Cru.  Dig.  470, 1.  Serjeant  Rolle,  in- 
deed, takes  a  distinction  respecting  this  rale,  by  saying,  that  where  the 
freehold  is  so  Umited  to  the  ancestor,  and  a  mediate  remainder  to  his  right 
heirs,  that  all  the  intermediate  estates  between  that  and  the  limitatiott  to 
bis  heirs,  as  wdl  as  his  own  estate,  may  determine  during  his  life,  in  that 
case  the  limitation  to  his  heirs  is  in  abeyance,  because  he  can  have  no  heir 
to  take  the  remainder.  2  Rol.  Abr.  418.  But  Mr.  Feame  haai^ontro- 
verted  this  distincticn,  and  shown  that  the  possibility  of  the  freehold's 
determiniog  m  the  life-time  of  the  ancestor,  who  takes  it,  does  not  pre- 
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laod  be  given  to  a  ^man,  and  to  the  heirs  male  of  his  (144)^ 

body  begotten  and  for  default  of  such  issue,  the  remain- J/^rJ'^'U  5*  ^' 

Devise  18.    Statham. 

'  — -Devi*  Pl.Com.4t4. 

20  H.  6.  43.    Vid. 
▼ent  the  snliteqaent  limitation  to  his  heirs  from  attaching;  io  himself.  iMt  ca.  Taile,  sect 
Feern.  Coat.  Rem.  32.    Et  vid.  Curtii  v.  Pnce,  12  Ves.  89.    Whh  r^s-  24.    37  H.  8.    Br, 
pect  to  the  mode  in  which  mediate  limitations  are  vested,  it  is  observable.  Done  &  Rem.  61.  ft 
that  whoe  the  subseqaent  limitatioii  is  immediate,  it  then  becomes  exe*  tit  Nosme  1  le  40. 
Ctttcd  in  the  ancestor,  forming;  by  its  anion  with  his  particular  freehold  (Apte,  25  a.  b.) 
one  celate  of  inheritaooe  in  possession :    but  where  such  limitation  is  (Vai^.  368  g.  376. 
mediate,  it  ii  then  a  remainder  vested  in  the  ancestor,  who  takes  the  Post,  374  a.) 
liBefaold,  not  to  be  executed  in  possession,  until  the  determination  of  the 
preceding  mesne  estates.    Feam.  Cont.  Rem.  38.    And  where  the  Hmita-' 
tio«  intervenioj;  between  the  first  estate  for  life,  and  the  limitation  to  the 
hetn  of  the  body,  are  contin|;ent,  the  estate  for  life  is  not  merged,  because 
the  intervening  limitations  would  be  thereby  destroyed ;   but  the  two 
Umitatioai  are  united  and  executed  in  the  ancestor  only,  until  such  time 
as  the  intervening  limitations  become  vested ;  and  then  open  and  become 
separated,  in  order  to  admit  such  intervening  limitatious  as  they  arise. 
'Lewis  BowUmU  catt^  11  Co.  79.    Feam.  Cont  Rem.  42. 

With  regard  to  joint  and  several  limitations,  Mr.  Feame  observes,  that 
where  there  is  a  joint  limitation  of  the  freehold  to  several,  followed  by 
a  joint  b'mitatioii  of  the  inheritance  in  fee-simple  to  them ;  as  an  estate 
to  A.  and  B.  lor  their  lives,  or  In  tail,  and  afterwards  to  their  heirs,  so 
that  both  limitations  are  of  the  same  quality,  that  is,  both  joint,  it  seems 
the  fee  vests  in  them  jointly-  Fearn.  Cont.  Rem.  40.  Ante,  vol.  1 .  p.  744. 
n.  (N}.  And  so  if  the  limitation  of  the  freehold  be  to  baron  and  feme 
jointly,  remainder  to  the  heirs  of  their  bodies,  it  is  an  estate-tail  executed 
in  them ;  as  they  are  capable  of  issue,  to  whom  such  joint  inheritance  can  * 

descend.  Brook.  Estate,  p.  75.  But  if  the  limitation  of  the  freehold  be 
not  joint  but  suoeesnve,  as  to  one  for  life,  remainder  to  the  other  for  life, 
reattinder  to  the  heirs  of  theu*  bodies ;  there  it  seems  the  ultimate  limita- 
tion is  not  executed  in  possession,  but  gives  them  a  joint  remainder  in  tail. 
Siepkau  v.  Brtiridgty  T.  Raym.  36.  1  Lev.  36.  And  if  the  limitation 
of  the  inheritance  be  to  several  men,  or  to  several,  women  in  tail,  instead 
ef  fee-eimple,  tliough  the  freehold  be  to  ^tliem  jointly,  they  take  several 
of  inheritanoe  ;  because  they  oannpt  have  issue  between  or  among 
m  a  man  and  woman  may.  Ant.  182  b.  Vol.  1-  p.  741,  2.  And  the 
TvUm  extends  to  other  cases,  where  the  relative  situations  of  the 
render  the  possibility  of  issue  between  or  among  them  more  re- 
■wte  tban  what  is  termed  a  simple  or  common  possibility,  or  else  is  in- 
nmiiiiileiit  with  the  laws  of  marriag^e.  Feam.  Cont.  Rem.  41.  Arit.  vol. 
1.  p.  517.  n«  (D).  Where  the  particular  estate  is  limited  to  A.  with  re> 
mindfer  to  the  heirs  of  A.  and  B.  this  is  a  contingent  remainder,  and  not 
a  vertsd  estate.  2  T.  R.  435.  2  Bl.  Rep.  73 1 .  So  if  there  be  a  limiU- 
tioB  to  the  wile  lor  life,  remainder  to  the  heirs  of  the  body  of  the  husband 
and  wile,  this  is  no  remainder  in  the  wife,  for  the  freehold  is  limited  to 
her  akxia ;  and  as  the  person  who  is  to  take  in  remainder  must  be  heir  of 
both  their  bodies,  if  the  wife  should  die  before  the  husband,  there  can  bo 
oo  one  to  answer  that  description  when  the  particular  estate  determines, 
because  the  baron  cannot  have  an  heir  during  his  life,  nor  could  it  be  in- 
velred  or  flow  into  tiie  limitation  to  the  feme  herself,  as  not  being  con- 
fried  to  her  own  heirs ;  therefore  the  remainder  is  in  contingency.  2  Rol. 
Abr.  417.  Cases  of  the  last  mentioned  class  are  distinguishable  from 
thoae  eases,  where  the  limitation  to  the  heirs  is  held  to  vest,  notwith- 
studmg  the  ancestor's  freehold  may  detennine  in  his  life-time ;  for  thera 
the  limitation  is  to  the  heirs  of  the  body,  of  the  attcestor  only ;  but  herr 
it  ia  (o  the  heirs  of  the  body,  of  the  ancestor  and  of  her  baron ;  and  though 
•very  poton  may  to  fiir  be  supposed  to  carry  his  own  heirs  in  himself 
daring  Im  life,  as  that  a  limitation  to  them  where  he  takes  a  precediiig 
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•(145)*  der  thereof  to  his  heirs  *feni»le  of  his  body  begotten)  here 

the  remainder,  to  the  heirs  female,  vesteth  in  the  tenant 


freehold  may  vest  in  himself,  supra,  32  b. ;  jet  do  person  can  be  supposed 
to  iDclttde  ID  himself  the  heirs  of  himself,  and  of  somebody  else.  Pearn. 
CoDt.  Rem.  44,  45.  But  where  the  particular  estate  is  granted  to  two 
persons,  with  a  limitation  to  the  heirs  or  heirs  of  the  body  of  one  of  them, 
the  inheritaoce  is  executed  in  the  person  to  whose  heirs  it  is  limited. 
iAtpatt  V.  WaikifUt  8  T.  R.  51S.  Limitations  of  this  kind  are  said  to  be 
executed  sub  modo^  that  is,  to  some  purposes,  thong^h  not  to  all ;  for  though 
they  are  so  far  executed  in,  or  blended  with  the  possession,  as  not  to  be 
grantable  away  from,  or  vritfaout  the  freehold,  by  way  of  remainder ;  yet 
they  are  not  so  executed  in  possession  as  to  sever  the  jointure,  or  entitle 
the  wife  of  the  person  so  takin«^  the  inheritance  to  dower.  Ant.  184  a. 
Tol.  1.  p.  746 ;  and  see  the  books  cited  in  n.  (56)  there. 

The  rule  in  Shelley^s  case,  however,  does  not  apply  where  the  ancestor 
takes  only  an  estate  for  years  (another  person  being  the  g;rantor) ;  for, 
in  such  case,  a  remainder  to  his  heirs,  or  to  the  heirs  of  his  body,  will 
not  vest  in  himself,  but  in  such  heirs,  by  purchase.  Post,  319  b.  Sir  C. 
Ttppik^t  cose,  cited  1  P.  Wms.  359.  Neither  Will  it  take  place,  unless 
the  particular  estate  of  freehold,  and  (he  remainder  to  the  heir  or  heirs 
of  the  body,  are  created  by  the  same  conveyance  Cranmer^t  etue^  Leon. 
57.  Moor  v.  Parkfify  1  Ld.  Raym.  37.  2  Vera.  486.  Doe  v.  F^nturectu, 
Dougl.  487. 510.  Vtnablts  v.  Morru^  7  T.  R.  342.  Feam.  Cont  Rem. 
99.  But  as  an  appointment  in  pursuance  of  a  power,  when  executed,  ia 
to  be  eontidered  as  if  it  had  been  inserted  in  the  original  deed  by  which 
the  power  of  appointment  was  created,  7  T.  R-  347 ;  it  seems,  that  where 
there  is  a  limitation  to  a  person  for  life  by  one  deed,  and  the  estate  is 
afterwards  limited  to  the  heirs  of  his  body,  under  an  execution  of  a 
power  of  appointment  contained  in  that  deed,  in  such  case  the  several 
limitations  will  consolidate.  Fearn.  Cont.  Rem.  102.  Prest  Ess.  on 
]lule  in  Shelley's  case,  57.  And  it  is  immaterial,  with  respect  to  this 
rule,  whether  the  ancestor  takes  the  freehold  by  express  limitatiou,  or  by 
implication  arising  from  the  deed  in  which  the  estate  is  limited  to  his 
heirs,  &c. ;  in  either  case  the  subsequent  limitation  vests  in  himself. 
Pybua  V.  Mitford,  1  Ventr.  372. 

It  may  be  further  observed,  that  the  rule  in  question  is  only  applied 
to  limitations  in  which  the  word  ^^  heirs^*  is  used,  on  account  of  the  pecu- 
liar 8ig;nification  of  that  word,  and  the  maxim  that  nemo  est  kaaret  vwentit ; 
•o  that  if  lands  are  limited  to  A.  for  life,  remainder  to  his  first  and  other 
sons  and  the  heirs  of  their  bodies ;  or  remainder  to  the  child  and  children 
of  A.,  or  to  the  issue  of  A.  and  the  heirs  of  their  bodies ;  no  more  than  an 
estate  for  life  will  vest  in  A.,  and  the  words  ton^  child,  or  iMtie,  will  operate 
as  words  of  purchase.  Lewis  Bowleses  coje,  1 1  Co.  30.  And  the  rule 
does  not  extend  to  the  word  *■''  heir"  in  the  sing:ular  number,  with  words 
of  limitation  superadded.  Walker  v.  Snow,  VsAm.  359.  Nor  where  the 
estates  are  of  different  natures,  as  if  the  first  limitation  only  gives  a  trust 
estate  of  fi'eehold,  and  the  subsequent  limitation  to  the  heirs  of  the  body 
carries  the  leg^al  estate.  Lord  Sajf  and  Sele  v.  Jones,  3  Bro*  P.  C.  IIS. 
Nor  to  cases  of  marriage  articles ;  ^which  being  executory  are  construed 
according  to  the  intention  of  the  parties,  whose  chief  object  in  such  agree* 
ment,  is  to  make  a  provision  for  the  issue  of  the  marriage ;  thereiwe 
where  in  marriage  articles  it  is  agreed  to  settle  lands,  to  the  use  of  the 
husband  for  life,  with  remainder  to  the  heirs  of  his  body,  these  last  words 
are  ooostrued  to  be  words  of  purchase,  and  to  mean  the  first  and  other 
%Dns  of  the  marriage,  and  the  heirs  of  their  bodies.  1  Bro.  C.  C.  222. 
Trevor  v.  7V««or,  1  P.  tVms.  662.  1  Ab.  £q.  387.  Cusack  v.  Cuiaek^ 
I  Bro.  P.  C.  470.  And  where  articles  kod  a  settlement  are  made  befi)re 
marriage,  and  the  settlement  is  made  in  pursuance  of  the  articles,  if  the 
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ID  tail  himself.     And  it  is  good  *to  be  *kno\vn  that,  for  (1^^)* 

learning  sake,  and  to  find  out  the  reason  of  the  law,  these  *'^  *• 


words  ^hein  of  the  body*^  are  transcribed  from  the  articles  into  the  set* 
tiement,  they  will  be  altered  in  chancery,  and  the  settlement  wiU  be 
rectified  aooordir^  to  the  intention  of  the  articles,  by  makin|^  the  hu|band 
only  tetiant  for  life,  with  remainders  to  the  issue  of  the  marriag^e.  Wett 
V.  Ensicy,  2  P.  Wms.  349.  3  Bro.  P.  C.  327.  I  Collect  Jur.  463.  Hart 
r.  MviUdtttrst,  3  Atk.  371.  Robert*  V.  Kmgsley^  1  Vesi  238.  So  if  the 
aetdement  ia  made  aAer  the  marriao^e,  and  adopts  the  words  of  the  arti- 
tdes  Strea(/ield  v.  Stret^field^  Forrest.  176.  But  this  doctrine  is  adopt- 
ed only  ID  cases  of  marriage  articles,  and  is  not  extended  to  limitations^  in 
setlkmenta,  of  the  legal  estate  Alp(us  v.  fVatkifu^  S  T.  R.  616.  And, 
although  where  artides  are  entered  into  before  marriage,  and  a  aettle- 
raent  is  made  ailer  marriage  different  from  those  articles,  the  court  will 
set  op  the  articles  against  the  settlement ;  yet,  where  both  the  articles 
and  settlement  are  previous  to  the  marriage,  at  a  time  when  all  the  par- 
ties are  at  liberty,  and  the  settlement  is  not  expressed  to  be  made  in  pur- 
suance of  the  marriage  articles  (as  in  the  above  cited  case  of  Wat  and 
Eritsey)  if  such  settlement  differ  from  the  articles,  it  will  be  considered 
as  Sounded  on  a  new  agreement  between  them,  and  will  control  the  arti- 
cles. L^g  V.  Goldwire,  Cas.  Temp.  Talb.  20.  Feam.  Cont.  Rem.  154. 
4Cni.  J>^.  487. 

The  rule,  in  Shelley's  case,  has  been  adopted  iki  the  construction  of 
«ai%nments  of  terms  for  years ;  and  the  words  ^*  heirs  of  the  body"  have 
been  held  to  be  words  of  limitation.  Peacock  v.  Spooner^  2  Vern.  43. 195. 
WM  v.  rVM,  1  p.  Wms.  132.  HaytSr  v.  Ro^,  1  P.  Wms.  360.  2  Ves. 
660.  T%eebridge  v.  Kilbwme^  2  Ves.  233 :  though  the  construction  has 
been  ^Kffierent  where  there  were  words  of  limitation  superadded  to  the 
words  **  heirs  of  the  body."  Arelitr'^s  case^  I  Co.  66.  Hodiol  v.  BusM^y^ 
Potresl,  M8S.  S.  C.  2  Atk.  89.  Barnard.  199.  Pnee  v.  Price,  2  Ves. 
234.    Sandt  v.  DixweU,  2  Ves.  652. 

2d]y.  Of  the  application  of  the  rule  in  Sbelley^s  case,  in  the  construc- 
tion of  surrenders  of  copyholds : — The  rale  under  consideration  is  equally 
applied  in  construing  surrenders  of  copyhold  estates  as  in  deeds;  and 
theielbre  where  a  person  surrenders  to  the  use  of  himself  for  life,  re- 
mainder to  another  in  tail,  remainder  to  his  own  right  heirs,  there  the 
heirs  shall  take  by  descent.  Gilb.  Ten.  270.  Feam.  Cont  Rem.  79. 
AUm  ▼.  Palmer^  1  Leon.  101.  Roe  v.  Aistrop^  2  Bl.  Rep,  122^.  And 
Mr.  Fearne  observes,  that  where  an  estate  for  life  is  limited  either  to  the 
frflieror  mother  only,  and  the  subsequent  limitation  is  to  the  heirs  of 
both  their  bodies,  the  construction  is  the  same  in  regard  to  copyholds  as 
to  freeholds;  viz.  the  subsequent  limitation  does  not  vest  in  the  ancestor 
taking  the  estate  for  life,  but  is  a  contingent  remainder  to  the  heirs  of 
&e  l:«die8  of  both  father  and  mother.  Lane  v.  PanaiItU  1  Rol.  Rep.  238. 
frngmorion  v.  Wkarrey,  2  Bl.  Rep.  728.  In  Lane  v.  Pannel^  Lord  Coke 
took  a  distinction  between  a  limitation  upon  a  surrender  by  a  copyholder 
in  fee  to  his  own  heirs  general  where  he  takes  a  preceding  estate  of  free- 
hold himself  and  the  l&e  limitation  wher^  he  takes  no  preceding  freehol<l 
estate;  m  distinction  which  certainly  has  no  plaee  in  respect  of  freehold 
lands ;  for  in  freeholds,  we  have  seen,  where  the  estate  moves  from  the 
grantor,  the  ultimate  limitation  to  his  heirs  general,  though  the  aue^or  . 
takes  no  preceding  freehold,  will  be  a  reversion  in  him,  and  part  of  the  old 
estate,  awl  the  heir  will  take  it  by  descent  ;*  but  Lord  Coke  held,  that 
where  a  person  surrendered  a  copyhold  to  the  use  of  himself  for  life,  re- 
mainder to  another  in  tail,  remainder  to  the  right  heirs  of  the  surrenderor,  ^ 
there  the  heirs  should  have  it  by  descent ;  but  otherwlao*  where  the  sur- 
rooderor  had  not  an  estate  for  life  or  in  tail  limited  to  him ;  for  then  his 
heir  d»ohl  enter  as  a  purchaser,  as  if  such  use  hnd  been  Ihnited  to  tb^ 
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(UT/         limitafiOM  to  the  heirs  male  of  'the  body,  and  after  to 
the  hein  fenode  of  the  body,  may  be  pot :  bat  it  is  dan- 


n^hetnafaiiniiger.  Bat  Mr.  remraeQbwnres,tlttttlie€ol7SiOBid 
apoo  wbitli  be  ocwild  aeeoanl  icr  Lord  Coke'f  opinjoo.  b,  the  flii|ip«itiaB 
UmI  an  entire  new  estate  was  cr«it«0  anJ  denied  under  the  van  ot  the 
soncflfler,  thnoo^ioQt  tiie  wbUe  <di^ni^  az^l  that  oo  etfate  taken  under 
tboK  Qtei  ifl  any  part  of  tlie  oli  esu*je  Fearo.  Cx^kU  Res-  87 ;  and  this 
iM4ioo  has  been  entirdj  cxfdoded  br  modem  dectnooiL  See  Gilb.  Ten. 
«72.  i2«e  r.  GriJUhs^  4  U'jrr.  l^ai  TknaOnit  d.  Gmtct  t.  Cimiiti^^ 
AM^2 Bl.  Rep.  1046.     Team. Coiit.  Rem.  90. 

3d.  Of  the  application  of  the  rale  in  eooAming  deriaea: — ^The  nde 
nnw  under  considemion  having  been  established  iur  pnrposei  of  goiCKal 
•«tilitj«  it  has  been  adi^ited  in  the  con^-tnictioa  of  deriaes,  as  wdl  as  in 
that  of  deedib     But  it  bt-.m^  a  prixjcifle  of  law.  that  the  intention  of  the 
teatator  if  to  be  the  chief  g:uide  m  oon^trum?  wilU ;  it  has  been  ofien 
doubted  bow  fiu*  the  applical ioq  of  thif  rule  shoilJ  be  eilei jded, in  eoo* 
tradictioo  to  the  intention  of  the  testator.     Fearn.  Coot.  Rem.  390.  290. 
It  haa,  boweTer^  been  nniibnnly  applied  to  deviaef  of  legal  ettatea.   Rum 
iaU  T.  Elqf^  Cart.  170 ;  altbou^  it  appeared  from  other  cireunttaneea, 
bcaides  ao  ea^weje  devise  Im:  life,  that  the  testator  did  not  intend  to  pre 
the  lint  derisee  a  greater  estate ;  such  as  a  power  to  settle  a  jointure, 
with  the  eoneotrence  of  trustees ;  or  an  inter|xised  estate  to  tnisteea  to 
•preserve  oentiogent  remainders ;   or  a  clause,  that  the  devisee's  ertate 
■honlfl  be  without  impeachment  or  waste.    Brvu^hion  t.  Jjongk^^  S  Ld. 
Rajm.  273.    PafiUon  v.  Voict^  2  P.  Wma.  471.    &tyer  r.  .Voslennam, 
Fearn.  Cant  Rem.  2&0.  .AmbL  344     Blandfind  t.  Applin^  4  T.  R-  82. 
CaniUr  t.  SmUA,  7  T.  R.  531.     Cock  ▼  CV^/>^r,  I  East.  229.    Pcorasaa 
r.  Fiekert^  5  East,  M8.    Pooie  r.  Poolt,  3  Bos.  k.  P.  6:^7.     Ant.  toL  1. 
p.  648.  n.  (y().    So,  although  the  limitation  to  the  heirs  be  onW  mwliate, 
yet  the  devisee  will  take  an  €«taie  in  fee  or  in  tail,  io  remaiodtr^  to  take 
cflect  in  possession,  upon  the  determination  of  the  interposed  estate :  and 
the  estate  Cor  life  Uf  not  merited  in  the  remainder.     CouZMm  v.  Cfiuitan^ 
2  Atk.  247.     Hodgaon  v.  ^imbrate^  Dou^.  337.     3  Bni.  P.  C.  416. 
Than^  v.  Bedford^  1  Bro.  C.  C.  313.     And  the  rule  holds,  althoi^  no 
estate  for  life  is  expressly  devised,  but  arises  by  implication^  Bt^ftt  r. 
Foord^  2  Bi.  Rep.  698 ;  and  although  the  limitation  be  to  the  heir  in  tfie 
singular  number.     Burleys  easr^  ]  Vent.  230.    WUkiuM  v.  WluHag^ 
I  Rol.  Abr.  836.     Bul-tr.  219.     2  Vem.  324.    Militr  t.  Setfrorf,  Rob. 
Gar.  96.    Dumber  v  TroUop^  Rob.  Gar.  96.    Amhl.  453.    Bhckhum  f. 
Stabletj  2  Ves.  &  B.  371.    And  a  devise  to  the  hein,  or  hein  of  the  bo(^^ 
-of  a  prior  devisee  for  life,  with  superadded  words  of  limitation,  will  be 
construed  within  the  rale  in  Shelley's  case,  Goodrigki  t.  Pvilyn^  2  Ld. 
Raym.  1437.    2  Stra.  729.    Legale  v.  SetcelU  I  P.  Wms  87.    Morrii  t. 
Ward^  8  T.  R.  518«  2  Burr.  1 1:J2.    Denn  d.  Wehb  ▼.  Purlcy,  5  T.  R. 
299 ;  though  there  are  some  cases  (which  will  be  mentioned  hereafter) 
io  which  a  difEerent  oomtruction  prevails*     The  rule  in  questioo  has  also 
been  applied  to  devises  of  trust  estates,  the  construction  of  which  is  the 
same  in  the  court  of  chancery,  as  it  would  be  io  a  court  of  common  law 
mK>n  a  devise  of  legal  estate.     SteeetappU  v.  Bindon^  2  Vem.  536^ 
F>am.  Cont  Rem.  164.    Bale  v.  Coleman,  2  Vem.  670.    1  P.  Wms.  142. 
.Garth  v. Baldwin,  2  Ves.  646.     Wright  v  Pearson^  Ambl.  358.     Team. 
.Cont  Rem.  187.     Autlen  v.  Taylor,  AmbL  376.    Jor^es  v.  Margmn^ 
1  Bro.  C.  C.  206.    And  it  takes  place  also  in  devises  of  copyhold  estates. 
Lavitjf  T.  LowdelL,  2  Rol.  Abr.  253.  pi.  4.    GUb.  Ten.  270.    Btuhby  y, 
,€rreenskUe,  1  Str.  445. ;  and  in  devises  of  terms  ibr  yean :  though  if 
^4bera  appean  any  other  circumstance  or  clause  in  the  will  to  show  the  in- 
tention of  the  testator,  that  the  words  **  hein  of  his  body,^*  should  be  words 
.  of  pnrehaae,  and  not  of  limitation,  then  it  seems  the  ancertor  takes  for 
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geroiis  to  use  tbem  in  conveyances,  for,  *great  incon*  (148)^ 

YenieacM  may  arUe  thereupon  ;  for  if  such  a  tenant  in 


Gfe  oolXt  mod  his  hear  wiU  take  bj  purchase.    Feara.  Ex.  Dev.  300* 
6  Cm.  D%.  344. 

l^ie  rule  in  Shelley's  case,  however,  is  not  applied  to  devbes,  where 
tha  Ixnutation  is  to  sons  or  children,  1  Rol.  Abr.  837.  pi.  13.  Ginger  r. 
WkUe,  Willea,  348,  GoodtiiU  v.  fFoodkaU,  Wiiles,  592,  Goodnght  v. 
Dunham^  Dong).*  264 ;  or  where  words  of  explanation  are  added  to  the 
word  *  heirs,"  from  whence  it  may  be  eollected  that  the  testator  meant 
to  qualify  the  meaiiin«^  of  the  word  ^*  heirs,*'  and  not  to  use  it  in  its  tech* 
o^cal  sense,  but  as  a  description  of  the  person  to  whom  he  intended  to 
gire  his  estate  after  the  death  of  the  first  devisee.  As  where  a  person 
devised  to  his  son  B.  I.  and  his  heirs  lawfully  to  be  begotten  ;  that  is  to 
say,  to  his  first,  second,  third,  and  every  son  and  sons  lawfully  to  be  be- 
gotteo  of  the  said  B.  I.  and  the  heirs  of  the  body  of  such  first,  second, 
tlurd,  and  every  son  and  sons  successively,  lawfully  issuing ;  and  in  default 
of  sQch  issue,  then  to  his  right  heirs  forever.  It  Whs  resolved,  that  B. 
L  took  only  an  estate  for  life ;  the  word  **  heirs"  being  fully  explained 
by  Ihe  sabseqaent  words  to  be  a  word  of  purchase.  Lowt  v.  Davie^^  2 
Ld.  Raym.  1581.  Et  vid.  Doe  v.  Lamtngj  2  Burr.  1100.  1  Bl.  Rep.  265. 
B<ob.  Gar.  95.  OoodtitU  v.  Herrings  1  East,  264.  Sed  vid.  PooU  v. 
Peoiej  3  Bos.  &  P.  620.  And  where  words  of  limitation  are  superadded 
to  die  word  **  heir,"  in  the  sin^ar  number,  from  which  it  appears  to 
have  beoD  the  testator's  intention  to  denote  by  the  word  **•  heir,"  a  new 
stock  and  root  of  inheritance ;  or  where  tlie  context  shows  that  that  word 
is  not  used  in  its  technical  sense ;  as  the  word  "  issue,"  or  "'  without  im- 
peachment of  waste ;"  a  limitation  to  trustees  to  preserve  contingent 
remamden ;  or  a.  direction  so  to  frame  the  limitation,  that  the  first  taker 
shaU  not  have  the  power  of  barring  the  intail,  in  these  cases,  it  will  be 
ooostnud  a  word  of  purchase :  and  the  first  devisee  will  take  an  estate 
for  life  only.  Areher*M  ease^  1  Co.  66  b.  Clarke  v.  Day,  Moor,  593. 
BhMum  T.  Siablet^  2  Ves*  ic  B.  371.  And  Mr.  Feame  observes,  that 
then  may  poesibly  be  some  cases,  where  the  superadded  words  of  limit- 
aiioo  nay  be  admitted  to  control  the  preceding  words,  heirs,  heirs  male, 
kiB.  though  in  the  plural  number ;  when  sQch  superadded  words  limit 
aa  estate  to  such  heirs,  heirs  male,  Jcc  of  a  difierent  nature,  from  that, 
wfaieh  the  ancestor  would  take,  if  the  preceding  words,  **  heirs  male,'*  Szc* 
in  Ohose  cases,  were  taken  as  words  of  limitation.  As  in  the  case  put  by 
Anderaon  (1  Co.  95  b.  et  vid.  1  Atk.  413.)  of  a  limitation  to  the  use  of  a 
asa  for  tile,  and  after  his  decease  to  the  use  of  his  heirs,  and  the  heirs 
female  of  their  bodies :  here  the  first  word  **  heirs'^  would  have  given  a 
fee  to  the  ancestor,  if  taken  as  a  word  of  limitation ;  whereas  the  subse- 
quent words,  **  and  the  heirs  female  of  their  bodies,"  grafted  on  the  word 
**•  heiE^**  could  give  only  an  estate  tail  female  to  the  heirs.  In  such  cases, 
the  general  effect  of  the  first  words,  '*  heirs  of  the  body,"  Sec  seems  to  be 
attend,  abridged,  and  qualified,  by  such  subsequent  express  words  of 
limitation  annexed  to  them,  as  cannot  possibly  be  satisfied  by  consideriqg 
the  first  words  as  words  of  limitation.  But  we  must  take  care  to  confine 
this  observation  to  those  cases,  where  the  ingrafted  words  describe  an 
estate  descendible  in  a  di^erent  course,  and  to  difierent  persons  as  special 
heira,  from  what  the  first  would  carry  the  estate  to ;  viz.  to  males  instead 
ci  females,  or  vice  vend ;  ibr  where  the  first  words  give  an  estate  tail 
general,  and  the  words  ingrafted  thereon  are  words  serving  to  limit  the 
we,  it  seems  by  the  general  and  better  opinion,  that  the  annexed  words 
of  limitation  are  not  to  be  attended  to,  as  in  the  cases  of  GoodrigfU  v. 
Pulfyn,  (2  Ld.  Raym.  1437.)  Wright  v.  Pearson  (Feam.  Cont.  Rem. 
187.  Ambl  358),  and  J^ing  r.  Burchall  (Ambl.  378.),  where  the  in- 
gtafted  wonb  limited  the  whole  fee.    Feam.  Cont.  Rem.  286.    So  the 
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(149)*  tail  hath  issue  clivers  sons,  and  they  have  issue  *divers 

daughters,  and  likewise  if  tenant  in  tail  hath  issue  divers 


ride  is  not  applied  to  devises,  where  the  remainder  is  g^ven  to  the  heir 
of  the  fint  devisee,  for  life  only ;  in  which  case  the  first  devisee  will  take 
no  more  than  an  estate  for  life.  fVkite  v.  CoUin*  Com.  Rep.  389.  And 
where  the  word  ^*  issue"  is  used  with  words  of  limitation  superadded,  it 
will  be  construed  to  be  a  word  of  purchase.  Loddington  ▼.  Kymty  I  Ld« 
Itaym.  203.  Baekhou$e  v.  Wells,  10  Mod.  181.  And  see  Doe  v.  Collis^ 
4  T.  R.  294.  adj.  aco.  in  which  case  Lord  Kenyoo  observed,  tiiat,  in  a 
will,  issue  was  either  a  word  of  purchase  or  of  limitation,  as  would  beat 
answer  the  intention  of  the  devisor ;  though,  in  the  case  of  a  deed,  ^*  issue^' 
was  universally  taken  as  a  word  of  purchase.  £t  vid.  Doe  v.  BurtuaU^ 
6  T.  R.  30.  But  the  word  **  issue,*^  in  a  will,  will  not  be  construed  ta 
be  a  word  of  purchase,  where  the  general  intent  requires  a  different  con- 
struction. See  King  v  MeUing,  \  Vent.  225.  232-  2  Lev.  68.  2  P. 
Wms.  472.  JTtfi^  v.  Burchtia,  4  T.  R.  296.  n.  Roe,  d  Dobton  v.  Greur^ 
Wilm.  272.  2  Wils.  322.  In  cases  where  the  testator  has  directed  a 
settlement  to  be  made,  and  the  court  of  chancery  has  been  called  upon 
to  gire  direction  respecting  such  settlement,  the  court  has  deviated  from 
the  rule  in  Shelley  *s  case,  and  has  so  far  departed  from  that  which  would 
be  the  legal  operation  of  the  words  limiting  the  trust,  if  reduced  to  a 
common  law  conveyancers  to  construe  the  words  ^*  heirs  of  the  body,'' 
although  preceded  by  a  limitation  for  life,  as  words  of  purchase,  and  not 
of  limitation.  But  this  has  been  done  only  in  cases,  where  it  appeared 
from  some  clause  or  circumstance  essentially  repugnant  to  the  nature  of 
an  estate  tail,  that  the  devisor  could  only  intend  to  give  the  first  devisee 
an  estate  for  life ;  and  that  he  used  the  words  ^^  heirs  of  the  body,'*  for  the 
purpose  of  describing  the  persons,  to  whom  he  meant  to  give  the  estate, 
after  the  death  of  the  first  devisee. '  Leonard  v.  Earl  of  Stutex^  2  Vem. 
628.  Stan/ord  (Earl  of)  v.  HobarU  3  Bro.  P.  C.  31.  PapilUm  v.  Voice^ 
2  P.  Witts.  471.  Aihton  v.  Ashton^  1  Collect.  Jur.  402  Glenx»rehy  v. 
BwoilUy  Forrest.  3.  1  Collect.  Jur  405.  Meurt  y.  Mture^  2  Atk.  265. 
And  see  the  case  of  White  v.  Carter ^  Ambl.  670.  adj.  ace.  in  which  Lord 
Camden  took  a  distinction  between  the  case,  where  a  testator  has  given 
complete  directiont  for  settling  his  estate,  with  perfect  limitations,  and 
where  his  directions  are  incomplete,  and  are  rather  minutes  or  instruc- 
tions, and  cannot  be  performed  in  the  words  of  the  will.  In  the  former 
case,  said  his  Lordship,  the  legal  expression  sh'nll  have  the  legal  eifect^ 
though  perhaps  contrary  to  his  intention ;  as  in  Garth  v.  Baldwin^  2  Vea. 
646.  in  the  latter  case,  the  court  will  consider  the  intention,  and  direct 
the  conveyance  according  to  it  And  where  there  is  a  settlement  without 
articles,  the  words  will  be  left  to  their  legal  operation,  unless  from  some 
recital  in  the  deed,  or  some  other  circumstance,  it  clearly  appears  that 
the  language  of  the  limitation,  was  owing  to  mistake.  Butl.  Feam.  Cont. 
Rem.  114.  Ch.Ca.  27.  Doran  v.  JZew,  1  Ves.  jun.  67.  Lastly,  where 
the  estate  devised  to  the  ancestor,  is  merely  an  equitable  or  trust  estate, 
and  that  to  his  heirs,  or  the  heirs  of  his  body,  carries  the  legal  estate,  they 
will  not  Incorporate  into  an  estate  of  inheritance  in  the  ancestor ;  as 
would  have  been  the  case,  if  both  had  been  of  one  quality,  that  is,  both 
le|;a,l,  or  both  equitable.  Fearn.  Cont.  Rem.  68.  For  where  the  limit- 
ations are  both  legal,  the  estate-tail  arises  by  legal  construction  or  a  rule 
of  law ;  and  when  the  limitations  are  both  equitable  (without  other  in* 
gredients  in  the  case  to  control  the  construction),  a  similar  rule  is  adopted 
by  equity,  to  preserve  an  uniformity  in  construction.  But  when  both  the 
estates  are  not  legal,  the  application  of  a  legal  construction  or  operation 
of  a  rule  of  law,  which  must  equally  afiect  both,  seems  to  be  excluded^ 
by  one  of  the  objects  of  that  construction  not  being  a  subject  of  legal 
cognizance.    So  when  both  are  not  equitable  estates,  their  combination 
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daughters,  and  each  of  them  hath  issue  sons,  none  *of       -  (150)* 
the  daughters,,  of  the  sons,  nor  the  sons  of  the  daughters. 


to  be  oat  of  the  reacb  of  an  equitable  (wnstraction,  to  which  one 
of  the  estates  is  not  adapted.  Idem,  78.  £t  vid.  Lord  Say  and  Sele  v. 
/ones,3  Bro.  F.  C.  113.  8  Vin.  Abr.  262.  Shapland  v.  Smithn  1  Bro. 
C.  C.  75.  Sihester  v.  WiUon^  2  T  R.  444.  Fenabks  v.  Morris^  7  T. 
R.  342.  438. 

Thas  stood  the  law  with  respect  to  the  rule  in  Shelley^s  case,  when  the 
fiunoat  case  of  Perrin  r   Blake  arose,  before  the  court  of  king's  bench, 
in  die  year  1769  ;  a  case  which,  how  much  soever  it  has-been  regretted  as 
faafiiii^  far  a  tim«'  unsetfled  the  law  with  regard  to  this  celebrated  rule, 
jet  hu,  in  the  end,  been  productive  of  the  most  important  benefits  to  the 
profesnon,  by  having  given  rise  to  the  admired  essay,  from  which  the 
preoediog  observations  have  been  chiefly  extracted.  ^  The  case  was  this:— 
One  W.  Williams  seised  in  fee  of  a  plantation  io  Jamaica,  devised  in  the 
feOowin^  words : — ^  Should  my  wife  be  enseint  with  child,  at  any  time 
hereafter,  and  it  be  a  female,  I  give  and  bequeath  uxtto  her  the  sum  of 
SOQOi.,  kc;  and,  if  it  be  a  male,  I  give  and  beqiieatti  my  estate  real  and 
penooal  equally  to  be  divided  between  the  said  infant  and  my  son  John 
'Williaiii5,  when  the   said  infant   shall   attain  the  age  of  twenty-one. 
Item,  It  11  my  intent  and  meaning,  that  none  of  my  diildren  &ould 
sell  or  dispose  of  my  estate  for  longer  time  than  his  life;  and  to  that 
infeot  I  give,  devise,  and  bequeath  all  the  rest  and   residue  of    my 
estate  to  my  son  John  Williams  and  the  said  infiaint,  for  and  during  the 
term  of  their  natural  lives,  the  remainder  to  my  brother-in-law  J.G*and 
his  heirs,  for  and  during  the  lives  of  my  son  John  Williams  and  the  said 
infiuit,  the  remainder  to  the  heirs  of  the  body  of  my  said  sons(  John  Wil- 
liams and  the  said  infant  lawfully  begotten,  or  to  be  begotten,  the  re- 
minder to  my  daughters,  &c."    Perrin  v.  Blake^  4  Burr.  2579.     1  BL 
Rep.  672.  Dougl.  329.    1  Hargr.  Law  Tracts,  490.    No  other  son  was 
bcNm ;  and  the  question  was,  what  estate  John  Williams  took  under  this 
wiU.^    if  ad  this  been  the  case  of  an  executory  truuU  says  Mr.  Feame, 
the  court  of  chancery  might  possibly  have  construed  it  an  estate  for  life 
in  JL  W  ,  upon  the  clause  expressing  the  testator's  wiU,  that  his  sons 
ihould  not  oonvey  a  gpreater  interest  than  for  their  lives.    But  as  it  was 
tlw  limitBtion  of  a  legal  and  not  a  trust  estate,  the  court  of  chancery 
ibdf  ^in  conformity  to  its  own  established  distinctions  .explained  in  the 
above  mentioned  cases  of  Leonard  v.  Earl  ofSwsex^  2  V.em.  526.  GlenoT" 
thfv,  BomnilU^  Cas.  Temp.  Talb.  19.     Bagskau  v.  Spencer^  2  Atk.  581. 
1  Vas.  149.),  we  may  suppose,would  have  decreed  it  an  estate-tail  in  J.  W. 
The  court  of  king>  bench,  however,  in  the  case  of  Perrin  v.  Blake^  treated 
those  distinctions  as  too  refined ;  and  adjudged,  that  J.  W.  took  only  an 
estate  for  life,  under  the  devise  in  question.    A  writ  of  error  was  brought 
upon  this  judgment  in  the  exchequer  ohamber ;  in  which  the  judgment 
was  reversed  by  the  opinion  of  seven  judges  against  one ;  so  that,  upon 
the  whole,  eight  judges  were  of  opinion  that  John  Williunstook  an  es- 
tate-tail ;  and  four,  that  he  took  only  an  estate  for  life.    An  appeal  Was 
brought  to  the  house  of  lords  from  the  judgment  of  reversal  in  the  ex- 
ebequer  ohamber ;  but  the  parties  at  length  oompromised  the  dispute. 

The  subsequent  cases  of  Hayes  v.  Fborde^  2  Bl.  Rep.  69ft.  Hodgson  Ic 
Ux  V.  Ambrose^  Dougl.  337.  3  Bro.  P.  C.  416.  Jones  v.  Morgan^  1  Bro. 
C.  C.  218, 219.  TfSmg  y, Bedford^  \  Bro.  C.  C.  313.  and  the  recent  deci- 
aiona  above  cited  under  their  respective  heads,  have  again  restored  the 
doctrine  respeeting  this  celebrated  rule  to  its  former  autiiority.  And  it  is 
DOW  fSnally  settled,  that  ^  neither  an  intent  manifested  by  the  testator  to 
give  only  an  estate  for  life,  nor  the  interposition  of  trustees  to  preserve 
eontjogent  remainders,  nor  mere  words  of  condition,  describing  the  order 
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shall  ever  inherit  lo  either  of  the  said  estates  tail: 
(151)*  ^nd  so  it  is  of  the  issues  of  the  issues,  for  that  (as  hath 
been  said)  the  issues  inheritable  must  make  their  claim 
either  only  by  males,  or  only  by  females,  so  as  the  fe- 
males of  the  mates,  or  mates  of  the  females,  are  wholly 
excluded  to  be  inheritable  to  either  of  the  said  estates 


of  sDooemon  in  which  the  deviMB  are  to  take  place,nor  the  introdaction  of 
powert  of  joiDturing;,  or  of  liberty  to  commit  waAe,  are  of  themselves  soffi- 
cient  to  vary  the  teohnicai  teiiae  of  the  worda  used.    It  must  plainlj  ap- 
pear that  the  testator  did  not  mean  to  give  such  an  estate  as  would  pass 
under  the  words  used^unless  eont2t>Ued  by  such  apparent  intent."  PerLord 
Alvanley,  C.  J.  Poole  v.  PooU,  3  Bos.  iz  P.  620, 6S7.    In  order  to  aaoer- 
lain  thetestator^s  presumable  intentiaa,  in  his  use  of  the  words,  heirs,  ise. 
we  cannot  refer  the  student  to  a  belter  medium  than*  the  prinoiples  laid 
down  byMr.  Hargrave,  in  his  masterly  obserrations  on  the  rule  in  Shellej''8 
case.  That  profound  writer  observes,  that  when  it  is  once  settled,  that  the 
donor  or  testator  has  used  words  of  inheritance  aooording  to  th^r  legal 
import ; .  has  impli^ed  them  intentionally  to  comprise  the  whole  line  of  heirs 
to  the  tenant  for  life;  and  has  really  made  him  the  terminus  or  ancestor,  by 
reference  to  whom  the  succession  is  to  be  regulated  ;  then  it  will  appear, 
that  being  considered  accordin^f  to  those  rules  of  policy  from  which  it 
originated,  it  is  perfecUy  immaterial  whether  the  testator  meant  to  avoid 
the  rule  or  not;  and  that  to  apply  it,  and  to  declare  the  words  of  in- 
heritance to  be  .words  of  limitation,  vesting  an  inheritance  in  the  tenant 
for  life  as  the  ancestor  and  terminus  to  the  heirs,  is  a  mere  matter  of 
course.     That  on  the  other  hand,  if  it  be  decided,  that  the  testator  or 
donor  did  not  mean  by  the  words  of  inheritance  after  the  estate  for  liie, 
to  use  such  words  in&eir  full  and  proper  sense ;  nor  to  involve  the  whole 
line  of  hehrs  to  the  tenant  for  life,  and  include  the  whole  of  his  inherit* 
able  blood,  and  make  him  the  ancestor  or  terminus  for  the  heirs ;  but  in* 
tended  to  use  the  word  heirs  in  a  limited,  restrictive,  and  untechnical 
sense,  and  to  point  at  such  individual  person,  as  should  be  the  heir,  See. 
of  the  tenant  for  life  at  his  decease ;  and  to  give  a  distinct  estate  of  fire«s 
hold  to  such  single  heir,  and  to  make  his  or  her  estate  of  freehold  the 
groundwork  for  a  succession  of  heirs ;  and  constitute  him  or  her  the  an- 
cestor tenninus  and  stock  for  the  suooession  to  take  its  course  from ; 
in  every  one  of  these  oases  the  premises  are  wanting,  upon  which  only 
the  rule  in  8heUey*b  case  interposes  its  authority,  and  that  rul^  becomes 
quite  extraneous  matter.  The  previous  inquiry,  therefore,  will  be,  whe- 
ther, by  a  remainder  to  the  heirs,  either  general  or  special,  of  a  preced- 
iqg  tenant  for  lift,  it  is  the  meaning  of  the  instrument  to  include  the 
whole  of  his  inheritable  biood,-  the  whole  line  of  his  heirs  ;  or  to  design 
only  certain  individual  pemons  answering  to  the  description  of  heirs  at 
hisdeatl^.   If  the  former  is  the  sense,  the  rule  always  applies;  and,  by 
Testing  the  remainder  in  the  tenant  for  life,  forces  it  to  operate  by  limi- 
tation, ev^  though  the  instrument  should  contradictorily  and  inconsist'' 
ently  add  in  express  terms,  that  the  remainder  shall  operate  as  a  contin- 
gent one,  and  enure  so  as  to  make  the  heirs  purchasers.    If  the  latter 
sense  is  adopted,  the  rule  is  as  invariably  foreign  to  the  case ;  and  the 
remainder  oonsequently  is  eontingeat  till  the  death  of  the  tenant  for  life, 
upon  which  event  his  heir  takes  it  by  purchase.    1  Hargr.  Law  Tracts 
575.  577.  This  idea  of  the  rule,  which  will  be  ever  admired  for  its  sim- 
plicity and  clearness,  has  been  confirmed  by  Lord  Thuriow,  in  his  deter^ 
minatioft  in  the  case  oiJonet  v.  Morgan^  1  Bro.  C.  C.  220,  and  by  Mr. 
FeaiBe,  in  his  elaborate  Essay  on  Contingent  Remainders. — [Ed,'\ 
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ttil ;  but  where  the  first  limitation  is  to  the  heirs  male, 
let  the  limitation  be,  for  de&uit  of  such  issue,  to  ihe 
heirs  of  the  body  of  the  donee,  and  then  all  the  issues, 
be  they  femalea  of  males,  or  males  of  females,-^  are  in- 
heriUbie. 

If  a  man  give  lands  to  a  man,  to  have  and  to  hold  to 
him  and  the  heirs  male  of  his  body,  and  to  him  and  the 
heirs  female  of  his  body,  the  estate  to  the  heirs  female  is 
io  remainder,  and  the  daughters  shall  not  inherit  any  part, 
so  long  as  there  is  issue  male  ;  for  the  estate  to  the  heirs 
male  is  first  limited,  and  shall  be  first  served  ;  and  it  is  as 
much  to  say,  and  after  to  the  heirs  female,  and  males  in 
eonatraetion  of  law  are  to  be  preferred. 

The  law  termeth  a  reversion  to  be  expectant  upon  the  183  b/ 

particular  estate,  because  the  donor  or  lessor,  or  their  f^^'''**'**'»^y'«*^.^<' 
heirs,  after  every  determination  of  any  particular  est^ief  parHeuiar  ettaie, 
doth  copect,  or  look  for,  to  enjoy  the  lands  or  tenements 
again  (q). 

*And  it  is  to  be  understood,  that  in  the  case  of  a  gift  io  (15d)* 

tail,  lease  for  life  or  years,  fealty  is  an  incident  insepai'a-  ^        ^^^  ^* 
Die  tpuie  reversion,  so  as  the  donor  or  lessor  cannot  grant  gion. 
the  reversion  over,  and  s^ve  to  himself  the  fealty,  or 
such  like  service. 


(Q)  K«verRm»  are  vested  interests ;  for  a  person  entitled  to  an  estate 
in  rarendoii,  has  an  immediate  fixed  ri»ht  of  future  enjoyment,  that  is, 
an  ertatt  vested  in  presentiy  though  it  is  only  to  take  eflect  in  possession 
■nd  profit  infuiwro  ;  and  which  may  be  aliened  and  eharg;ed  much  in  the 
wme  manner  as  an  estate  in  possession.  2  Bl.  Com.  175.  And  the  law 
is  as  eaneliil  of  the  rights  of  the  reversioner,  as  of  those  of  the  tenant  in 
poMPwioD ;  and  will,  therefore,  allow  an  action  to  be  brought  by  the  re- 
reniooer,  as  well  as  by  the  tenant  in  possession,  for  an  injury  done  to 
the  inhentanoe.  Jester  ▼.  Gifford,  4  Burr.  tl4\,  2  Cro.  Dig.  458  And 
in  order  to  assist  such  persons  as  have  any  estate  in  remainder,  reversion, 
or  expectancy,  after  the  death  of  others,  against  fi^udnlent  concealment 
of  ihttr  death,  it  is  enacted  by  statute  6  Ann.  c.  IS,  that  all  persons  on 
whose  lives  any  lands  or  tenements  are  holden,.  shall  (upon  application  to 
the  court  of  chancery  and  order  made  thereupon)  once  in  every  year,  if 
reqairsd,  be  prodaoed  to  the  court,  or  its  commissioners ;  or  upon  neglect 
or  reAnaUth^  shall  be  taken  to  be  actually  dead,  and  the  person  entitled 
to  aacb  eipeetant  estate  may  enter  upon  and  hold  the  lands  and  tene- 
'  ttd  the  party  shall  appear  to  be  bving.   2B1.  Com.l77w— [£tf.j 

Vol.  n.  z 
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But  the  rent  he  may  except ;  becmise  the  rent,  although 
it  be  incident  to  the  reversion,  yet  it  is  not  inseparably 
(Ante.  !^  a.)       incident     If  a  man  maketh  a  gift  in  tail  without  any  re- 
servation, the  donee  shall  hold  of  the  donor  by  the  same 
(•)  Lilt.  fel.  4.    Ol<l  services  that  he  held  over,     (o)  But  otherwise  it  is  of  an 
7.   3SH,  6. 7.         '  estate  for  life  or  years  ;  for  there,  if  he  reserveth  nothing 

he  shall  have  fealty  only,,  which  is  an  incident  inseparable 
to  the  reversion,  as  hath  been  said  (a). 


(R)  Ant  143  a.  n.  (£),  vol.  I.  p.  445.  Reversions  siiter  estates  for 
yean  are  present  assets ;  and  the  heir  cannot  plead  a  term  of  years 
raised  by  bis  ancestor  in  delay  of  execution,  but  should  oonte  as- 
seU.  Smith  y.  JingeU,  1  Salk.  354.  2  Ld.  Raym.  783.  7  Mod.  40. 
Osboiton  y,  Stanhopey  2  Mod.  50.  Ft/lerf  v.  ffstuUey,  2  Wils.  49.  Are- 
version  after  an  estate  for  life  is  qtjuui  assets,  and  ought  to  be  pleaded 
specially  by  the  heir ;  and,  in  such  case,  the  plaintiff  may  take  jud^^ent 
of  it,  qwmdoaeeiderii.  Garth.  129.  Dyer,  373  b.  i^oelc  ▼.  CUaiand,\  Ld. 
Raym.  53.  Lutw.  5'/3.  And  though  it  is  laid  down  as  a  general  rule, 
that  a  reversion  after  an  estate  tail  is  not  assets,  because  it  is  in  the 
power  of  the  tenant  in  tail  to  bar  it  at  his  pleasure,  1  Rol.  Abr.  269.  (A) 
pL  S  MUdmay\i  cate^  6  Co.  42.  Brediman'i  ease,  Ibid.  58 ;  yet  when  a 
reversion  of  this  kind  vests  in  possession,  it  then  becomes  assets.  Keiiow 
T.  Roufden,  3  Mod.  253.  And  in  such  case,  it  will  be  assets  for  payment 
ef  debts,  though  it  should  be  devised  away ;  for  such  a  devise  is,  by  stat. 
3  W.  &  M.  c.  14,  fraudulent  and  void  against  creditors.  Kinaston  v. 
Clarke,  2  Atk.  204. 

It  seems,  however,  that,  notwithstanding  the  case  of  Smiih  v.  Parker^ 
S  Bl.  Rep.  1230,  to  the  contrary,  a  reversion  is  not  assets  for  payment 
of  the  specialty  debts  of  any  person,  but  the  ancestor  from  whom  the 
lands  immediately  descend.  See  2  Saund,  8  f.  n.  4.  2  Cru.  Dig.  462. 
Post  11  b.  n.  (3).  Doe  v.  Hutton,  3  Bos.  &  P.  643.  648.  651.  But  a 
reversion  is,  when  it  vests  in  possession,  liable  to  the  judgments,  statutes, 
er  rec(M;niiances,  of  all  thqse  who  were  at  any  lime  entitled  to  it;  be- 
cause these  securities  attach  on  all  the  estates  of  the  debtor.  Giffard 
T.  Barber,  4,  Vio.  Abr.  452.  S.  C.  cited  in  Cunningkam  t.  JHoodyA  Ves. 
174. ;  and  the  same  principle  extends  to  leases  for  years.  Symondt  t. 
Cuimore,  4  Mod.  1.    Shelhwme  v.  Biddti^,  6  Bro.  P.  C.  356. 

It  remains  to  be  observed,  that  all  particular  estates  mei^  in  the  re- 
version whenever  the  same  person  becomes  entitled  to  both ;  except  an 
estate  tail.  2  Rep.  61.  8  Rep.  74.  2  Bl.  Com.  177.  178.  And  even 
that  estate,  when  the  right  of  the  issue  under  the  intail  ceases,  or  is 
defeated  or  suspended,  may  become  merged,  and  consequently  let  the 
reversion  into  possession.    3  Prest.  Conv.  263. — \Ed,'] 


CHAP.  XXIX. 


OF  THE  TITLE  TO  THINGS  REAL  BY  DESCENT- (A) 


Right,  jus^  sive  rectum  (which  Littleton  often  useth),  (153)* 

signifieth  properly,  and  specially  in  writs  and  pleadings,  345  a. 

when  an  estate  is  turned  to  a  right,  as  by  discontinuance,       "(nJJ  ^)       ' 


(A)  The  feregoin^  chapters  of  this  book  baving  been  principally  em- 
plojed  in  defining^  the  nature  of  real  property,  in  describings  the  tenures 
by  wUeh  it  may  be  held,  and  in  distingnishingthe  several  kuids  of  estates 
that  nay  be  had  therein  ;  *  we  now  come  to  consider  the  title  to  real  pro- 
perty, with  the  manner  in  which  it  may  be  acquired  or  lost 

AeoordiBg^  to  Lord  Cokeys  definition,  tiitUut  ettjiuta  catua  pottidendi 
id  ftmd  nmhtim  est ;   a  title  is  the  means  whereby  the  owner  of  lands 
has  the  just  possession  of  his  property.    346  b.  infra.     But  9ir  WiUiam 
Bbekatfloe  obserres,  there  are  several  stages  or  degrees  requisite  to  form 
a  complete  title  to  lands  and  tenements.     The  first  degree  of  title  is  the 
bare  potsesnon,  or  actual  occupation  of  the  estate,  without  any  apparent 
nffit,  or  any  pretence  of  right  to  hold  and  continue  such  possession. 
This  may  happen  when  one  man  disseises  another ;  or  where  after  the 
death  of  the  ancestor,  and  before  the  entry  of  the  heir,  a  stranger  abates,, 
lid  holds  out  the  heir.    In  these  cases,  the  disseisor  or  abafor  has  only 
a  mere  naked  possession,  Which  the  rightful  owner  may  put  an  end  to, 
by  an  entry  on  the  land ;  but  in  the  mean  time,  till  some  act  be  done  by 
therightliil  owner  to  devest  this  possession,  and  assert  his  titie,  such 
actual  poesession  is  prima  faeit  evidence  of  the  legal  title  in  the  possessor ; 
and  it  may,  by  length  of  time,  and  negligence  of  him  who  has  the  right, 
by  degrees  ripen  into  a  perfect  and  indefeasible  title ;  and  at  all  eyents, 
witbaut  such  actual  possession,  no  title  can  be  completely  good.    The 
next  step  to  a  good  and  perfect  title  is  the  nght  ofpostetsum^  which  may 
reside  in  one  man,  while  the  actual  possessioA  is  in  another.  Thus,  in  the 
case  of  a  disseisin  or  abatement,  the  right  of  possession  is  in  the  disseisee 
or  heir,  who  may  exert  it,  whenever  he  thinks  proper,  by  an  entry.   And 
the  actual  possession  is  in  the  disseisor  or  abator.    But  Uiis  right  of  pos- 
sesiioo  is  of  two  sorts :  an  apparent  right  of  possession  which  may  be' 
defeated  by  proving  a  better ;   and  an  actual  right  of  possession,  which 
wOl  stand  the  test  against  all  opponents.    Thus,  )f  the  disseisor  or  otj^tf 
wrong-doer  dies  posasssed  of  the  land  whereof  he  so  became  seiseff  by 
hie  own  nnlawftil  act,  and  the  same  descends  to  his  heir ;  now,^  the 
eenmoo  law,  the  heir  has  obtained  an  apparent  ri^t^  though  tl^e  actual 
right  of  possession  resides  in  the  person  disseifed ;   and  it  sbaU  not  he 
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(IM)"^  disseisin^  *&c.  where  itshall  be  said,  qudd  jus descendU 

50  H.  6.  9.        ^^  „^^  terra  (b).     But  Right  doth  alao  include  the  *es- 


Uwlul  for  the  person  disieised  to  devest  this  apparent  ri^t  hj  mere  entry 
or  other  act  of  his  own,  but  only  by  an  action  at  law ;  for,  until  the  con- 
trary be  proved  by  legal  demonstration,  the  law  Will  rather  presume  the 
right  to  reside  in  the  heir,  whose  ancestor  died  seised,  than  in  one  who 
bw  no  sach  presumptive  evidence  to  urge  in  his  iavour.  2  Bl.  Com. 
195—7.  Gilb.  Ten.  21.  But  if  he,  who  hu  the  actual  right  of  possesBion, 
puts  in  his  claim  and  brings  his  action  within  a  reasonable  time,  and  can 
prove  by  what  unlawful  means  the  ancestor  became  seised,  he  wiU  then 
by  sentence  oi  law  recover  that  possession  to  which  he  has  such  actual 
right  Yet  if  he  omits  to  bringthis  his  possessory  action  within  a  compe- 
tent time,  his  adversary  may  imperceptibly  gain  an  actual  right  of  pos- 
session. And  by  this,  Uie  party  kept  out  of  possession  may  have  nothing 
left  in  him,  but  the  mere  right  of  property^  or  jut' proj^rieiaii*^  without 
either  possession  or  even  the  ri|^ht  of  possession ;  anu  this  estate  is  said  to 
be  devested  and  turned  to  a  right-  S  Bl.  Com.  197.  It  is  deverted  be- 
cause the  rightful  owner  is  turned  out  of  possession ;  and  it  is  turned  to  a 
right,  because  the  right  of  possession,  and  consequently  the  right  of  entry, 
is  lost,  and  nothing  left  but  the  Jut  merumj  or  mere  right  of  property, 
which  cannot  i)e  regained  by  a  possessory,  but  ,only  by  a  real  actioo. 
3  Cru.  Dig.  370.  Thus,  if  a  disseisor  turns  me  out  of  possession  of  my 
kuids,  he  thereby  gains  a  mere  naked  pottettion^  and  1  stiU  retain  the  right 
of  pottettion  and  right  of  property.  If  the  disseisor  dies,  and  the  lands 
descend  to  his  son,  the  son  gams  an  apparent  right'  of  possession ;  but  I 
still  retain  the  actual  right  both  of  possession  aiMl  property.  If  I  acqui- 
esce for  thirty  years,  without  bringing  any  action  to  recover  possession 
of  the  lauds,  the  son  gains  the  actual  right  of  possession,  and  I  retain 
nothing  but  the  mere  right  of  property.  And  even  this  right  of  property 
will  ftiil,  or  at  least  it  will  be  without  a  remedy,  unless  I  pursue  it  within 
the  space  of  sixty  years.  So  also  if  the  father  be  tenant  in  tail,  and  dis- 
continues his  estate-tail  by  alienating  the  lands  to  a  stranger  in  lee,  the 
alienee  thereby  gains  the  right  of  pottettion^  and  the  son  has  only  the 
mtre  right  or  right  i^ property-  And  hence  it  will  follow,  that  one  man 
may  have  the  pottetion,  another  the  right  of  pottettion^  and  a  third  the 
right  of  property.  For  if  tenant  in  tail  enfeofis  A.  in  fee-simple,  and  dies, 
aiKl  B.  disseises  A. ;  now  B.  will  have  the;MWfeMton,  A.  the  right  ^pot^ 
settionH,  and  the  issue  in  tail  the  right  of  property.  A.  may  recover  the 
possession  against  B. ;  and  afterwards  the  issue  in  tail  may  evict  A^  and 
unite  in  himself  the  possession,  the  right  of  possession,  and  also  the  right 
•of  property.  In  which  union  consists  n  complete  title  to  lands,  tenements, 
and  hereditaments :  for  it  is  an  ancient  maxim  of  the  law,  that  no  title  is 
completely  good,  unless  tlie  right  of  possession  be  joined  with  the  right 
of  property,  which  right  is  then  denominated  a  double  right,  jut  dvplu 
catum  or  droit  droit.  Infra,  266  a.  And  when  to  this  double  right  the 
actual  possession  is  also  united,  when  there  is,  accordii^  to  the  expression 
•of  TletA^jurit  et  teuvna  eonjunetio,  then  and  then  only  is  the  tide  oom- 
pletely  legal.    2  Bl.  Com.  699.     Infra.  266  t^[£d.] 

(B)  A  right  is  not  giantable  over,  LatnperCt  eate,  10  Co.  46  b>;  neither 
can  it  be  surrendered,  post,  338  a. ;  nor  will  it  pau  to  a  stranger  by  fine, 
Sheph.  Touch.  14.  Buckler' t  cose,  2  Co.  55, 56 ;  though  by  such  fine  the 
rig^t  would  be  harred^  as  the  cognizor  cannot  claim  a  right  against  his 
own  fine,  which  is  a  matter  of  r^rd,  and  by  cotisequeooe  an  estoppel ; 
•a  by  that  fine  he  has  acknowledged  the  right  to  be  in  another.  A  ngfat 
aha  is  not  devisable ;  but  it  may  be  extinguished ;  and  the  proper  mode 
of  extii^ishment,  is  that  of  a  release,  or  fine  tur  eogmaanec  de  droit 
tantun^  to  the  person  in  actual  possession  of  the  lands.  Watk.  Convey. 
44,  65w-^cf.J 
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titemeMein  eooveyancei;  tad  therefore  if  tenant  iaVid.iaeL48&.   Pi. 
fee-sifople  make  a  lease  for  yeails»  and   release  all  hbi^xM^^   AhhamS 
right  in  the  land  to  the  lessee  and  his  heirs^  the  whole  es- ««%.   39  H.  6. 38. 
tate  in  fee-simple  passeth. 

And  so  commonly  in  fines,  the  right  of  the  land  ihdu-       (i  Cro.  429.) 
deth  and  paeseth  the  state  of  the  land  ;  as  A.  cognovit 
itntmtnta  prmdicta  esse  jus  ipsius  B.  fyc,  and  the*  sta-  («)  ^'  *•  cap*  3. 
tute  faj  BAith^jus  suum  d^enderCy  which  is  staium^^Ti,^^' 
suum.     And  note  that  there  hj  jits  reciiperandi^  jus 
intrandij  jus  habendi,  jus  retinendiy  jus  percipiendi, 
jus  possidendi. 

Title,  properly,  (as  some  say)  is,  when  a  man  hath  a  '*'^' 

lawful  cause  of  entry  into  lands  whereof  another  is  seised, 
fer  the  which  he  can  have  no  action  ;  as  title  of  condition, 
title  of  mortmain,  &c.     But  le^rally  this  word  (Title),  J^  ^J^^^X* 
incladeth  a  right  also,  as  you  shall  perceive  in  many  pla- 
aes  in  Littleton  ;  and  title  is  the  more  general  word  ; 
for  every  right  is  a  title,  *but  every  title  is  not  such  a         (155)* 
right  for  which  an  action  lieth  ;  and  therefore  Titulus  est 
jusia  causa  possidendi  quod  nostrum  est,  and  signifieth 
the  means  whereby  a  man  cometh  to  land,  as  his  title  is 
by  fine,  or  by  feofiment,  &c.     And  when  the  plaintiff  in 
assise  maketh  himself  a  title,  the  tenant  may  say,  Veniat  ^  rr  .*  »      a  wv    * 
assisa  super  titulum  ;  which  is  as  much  to  say,  as  upon  oaie,  ubi  sopin. 
the  title  which  the  plaintiff  hath  made  by  that  particular 
conveyance.    Et  dicitur  titulum  h  tuendo,  because  by  it 
be  holdeth  and  defendeth  his  land  ;  and  as  by  a  release  of 
a  right  a  title  is  released,  so  by  release  of  a  title  a  right  is 
released   also.    See  more   hereof   in  Fitzherbert    and 

« 

Brookes'  Abridgments,  in  the  title  of  Title. 

An  interest,  Interessey  is  vulgarly  taken  for  a  term  or  _,  ^f^  V^*!Sf*' 

-         ,        ,  .11*.^  .    » *•  Com.  foL  374.  in 

ebattel  real,  and  more  particularly  for  a  future  term  ;  m  Seizor  Zoncbe's 
which  case  it  is  said  in  pleadmg,  that  he  is  possessed  A?!?',  •^.fo^,,^^*^ 

,    .     •  _  "^  ^  '^  448,  in  Nieliol^B  case 

nUerBsse  termini.  But  ex  vi  terminiy  in  legal  under- 
standing, it  eztendeth  to  estates,  rights,  and  titles,  that  a 
maa  hath,  of,  in,  to,  or  out  of  lands ;  for  he  is  truly  said 
to  have  an  interest  in  them  :  and  by  the  grant  of  totum 
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SSH* 8  T^e Br  )2  int^n^eBH^mtwmm snehlaodSyaB  well rewrsiotis  w posses^ 
35  R.  8.  Qrmnt         a{o&s  in  fee*iimpie  shall  pass.     And  all  these  words  sin- 

D^^mbl^Titi^J^SulvIy  "Poken  are  nomina  colUctiva,  for  by  the  grant 

of  totum  siatum  suum  in  lands^  all  his  estates  therein 
pass.     Et  sic  de  emteris* 

345  a.  Tenant  for  life,  the  remainder  in  tail,  the  remaiAder  to 

44AH.S8-    44 E.  a  the  right  heirs  of  tenant  for  life,  tenant  for  life  grant  to- 

turn  Hatum  suum  to  a  man  and  his  heirs^  both  estates 
do  pass. 


of  his  ancestors  :  or  a  descent  is  a  means  whereby  one 


■;i. 


£66  a.  For  the  better  understanding  of  thinsferring  of  naked 

JtM<  9f  P^"^  J!^  ngfuts  to  lands  or  tenement^},  either  by  release,  feoffment, . 
tinguis/ud.  OT  Otherwise,  it  is  to  be  known,  that  there  \s  jus  proprte-  .    frli 

BnMt'^r^a^M     /«/w,  a  right  of  ownership,  jus  possessionisj  a  right  of       jl 
BriUoo^lbl.  8t.  isi.    seisin  or  possession,  diiv\  Jtis proprietaiis  el possessioni^f       f:^ 

vS^^lfriSlofP^  '."S^*  ^^^  ""^  property  and  posse^si'm  :  and  this,  is  an. 
pertyandrighib/poi'  ciently  called  Jus  duplicatum^  or  droit  droit.    For  ex-        j 
sa^tn^acon^   e       ample,  if  a  man  be  disseised  of  an  acre  of  land,  the  dis-       x 

aeisee  haXh  jus  proprietaitSj  the  disseisor  hath  ^u^/to^        ^ 
sessionis  (a)  ;  and  if  the  disseisee  release  to  the  dissei- 
sor, he  hathjt^  proprietatis  et possessionis  (i). 

(156)*  •Descent,  (d),  descensus^  cometh  of  the  I,Atin  word 

13  h.  descendo  ;  and,  in  the  legal  sense,  it  signifieth,   when 

(PQ«t,S37.}       lands  do  by  right  of  blood  fall  unto  any  after  the  death 


f;l 

!■ 

•I 


(A)  But  aeeording  to  Sir  William  Blackstone,  the  ditmsin  gives  /o 
the  diiteisor  no  more  than  an  Mtudtpottessionj  and  leaves  the  jU9  posses-         jl 
sionia  in  the  dissetsee.  Sec  Black.  Com.  vol.  «.  p.  195.  ArchboM'a  EcL—  "j 

Hoirever^  Lord  Coke  perhaps  only  meant  to  «o^«  that  the  ditseisor  hath  jus 
possessionis  against  strangers  onfy.  For  though  a  stranger  in  the  namcj 
and  to  tiie  use  of  the  disseisee  may  enter  into  the  lands^  and  thereby  revest 
the  same  in  the  disseisee^  even  toUhout  the  knowledge  or  agreement  of  the 
loiter  (see  258  a-);  yet  a  stranger  may  not^  in  this  ease^  enter  in  his  Ofcn 
nrnne^  and  to  his  own  use,     f  Note  from  1 8tb  Lond,  Edit  1823.] 

(1)  These  may  be  subdivided,  with  respect  to  the  disseisor,  into  that 
bare,  naked  possession,  which  he  acquires  by  the  disseisin,  and  the  estate 
by  title  which  his  heir  acquires  by  the  descent ;  and  with  respeet  to  the 
dttseisee,  into  that  right  of  possession  which  he  can  restore  by  entry,  and 
the  bare  right  which  he  can  only  recover  by  action.    [Butler.  Note»216.] 

(D)  The  methods  of  acquiring  a  title  to  real  property,  ateording  1o 
tBe  usual*  though  not  strictly  accurate,  mode  of  division,  are  two  only ; 
by  <kiemlJind  purthase.  %  Bl.  Com.  ^1.  S44,  5.  Watk.  Desc  c.  1. 
Post,  18  b.  n.  (2),  (106).    The  former  is  where  the  title  is  vested  in  a 


■ 
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doth  derive  him  title  to  certain  lands,  as  heir  to  some  of 
his  ancestOTS.  And  of  this,  and  of  that  which  hath  been 
spoken,  do?h  arise  another  division  of  estates  in  fee*sim- 
ple,  viz.  every  roan,  that  hath  a  lawful  estate  in  fee  sim- 
ple, hath  it  either  by  descent,  or  by  purchase* 

"  Descents.*^  This  word  cometh  of  the  Latin  word 
descendercy  id  esty  ex  loco  superiore  in  if\feriorem 
movere;  and  in  legal  un'ierstanding  it  is  taken  when 
land,'  &c.  after  the  death  of  the  ancestor  is  cast  by  course 
of  law  upon  the  heir,  which  the  law  calleth  a  descent 
And  this  is  the  n  blest  and  worthiest  means  whereby 
lands  are  derived  from  one  to  another,  because  it  is 
frrought  and  vested  by  the  act  of  law,  and  right  of  *blood, 
unto  the  worthiest  and  next  of  the  blood  and  kindred 
of  the  ancestor  ;  and  therefore  it  hath  not  in  the  common 
law  altogether  the  same  sig'.ification  that  it  hath  in  the 
civil  law  ;  for  the  civilians  call  him,  hseredemy  qui  ex 
tesiamento  succedit  in  tmiversum  Jus  testatoris  (s). 
Bat  by  the  common  law  he  is  only  heir  which  su'cceed- 


037  a. 

Hahure  ifdaeenL 
Mirr.  cap.  2.  aact5* 
Bract  Ub.  5.  fiO.  87a 
4e  434.    Brit  io.  115.  . 
216.    Vid.Mct5. 
(Sid.  198.  Ante,  13  b. 
Axit«,  163.) 
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peiaoo  by  the  ainele  operation  of  law ;  the  latter,  where  the  ii\lt  la  vest- 
ed by  the  person  s  own  act  and  a^eement.  .  Post,  18  a,  b.  Descent,  or 
hereditary  saccession,  is  the  title  whereby  a  man,  on  the  deaih  of  his 
ancestor,  acquires  his  estate,  as  his  heir  at  law.  An  heir,  therefore,  is  he 
npoD  whom  the  law  casts  the  estate  immediately  on  the  death  of  the  an- 
oestor;  and  an  estate  so  descending  on  the  heir  is  called  the  inheritanee. 

(E)  By  the  civil  law,  the  heir  is  defined  to  be,  he  who  is  univenal 
mooessor  to  all  the  goods,  and  all  the  rights  of  the  deceased,  and  who  is 
boand  to  acquit  all  the  chaises  and  burdens  of  the  said  goods.  1  Domat. 
b.  1. 1.  K  8.  1.  p.  558.  And  this  definition  embraced  the  two  sorts  of 
heirs  known  to  that  law,  viz.  those  who  were  instituted,  or  named  by  a 
testament,  called  testamentary  heirs ;  and  those  to  whom  the  law  gave 
the  inheritance  on  account  of  their  proximity  in  blood,  who  were  called, 
fat  that  reason,  hein  at  law.  And  the  latter  were  also  called  heirs  to  in> 
teatatea,  because  they  succeeded,  if  they  were  not  excluded  by  a  testa^ 
aaent.  Ibid.  But  the  law  of  England  makes  a  distinction  between  these  two 
sorts  of  hein,  and  gives  them  different  names.  For  the  heir,  in  the  legal 
underrtanding  of  the  common  law,  is  he  to  whom  lands,  tenements,  or 
hereditaments,  by  the  act  of  God,  and  right  of  blood,  do  descend  of  some 
ertate  of  inheritance.  And  by  the  common  law  a  man  cannot  be  heir  to 
^Dods  or  chattds.  For,  as  to  these,  the  person  who  succeeds  to  them  is 
called  In  the  law,  executor,  if  he  succeeds  by  the  appointment  of  the 
dfieeased  in  his  last  will  and  testament ;  or  administrator,  if  he  succeeds 
"by  the  appointment  of  the  ordinary,  in  the  case  of  one  dying  intestate^ 
Poet,  7  b.  8  a.  Terms  of  the  law  verb.  Executor,  and  Administrator.^ 
[Ed.] 
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lion,  for  the  canonists  do  ever  begin  from  tbe  stocky 
namely,  from  the  person  of  whom  they  do  descend  ;  of 
whose  distance  tbe  question  is.  For  example,  if  the 
question  bo,  in  what  degree  the  sons  of  two  brothers  stand 
by  4he  canon  law,  we  must  begin  from  the  grandfather 
and  descend  to  one  son,  that  is  one  degree  ;  then  descend 
to  his  son,  that  is  another  degree;  then  descend,  ag^n 
from  the  grandfather  to  his  other  son,  that  is  one  degree  ; 
(159)*  then  cfl^scend  to  his  son,  that  is  a  seoond  ^degree  ;  so  in 

what  degree  either  of  them  are  distant  from  the  common 
stock,  in  the  same  degree  they  are  distant  between  them- 
^  selves:  apd  if  they  be  not  equally  distant,  then  we  must 
observe  another,  rule.  In  what  degree  the  most  remote  is 
distant  from  the  common  stock,  in  the  same  degree  they 
are  distant  between  themselves  ;  and  so  the  most  remote 
maketh  the  degree.  Gradus  didtur  d,  gradiendoy  quia 
gradiendo  ascenditur  et  descenditur.  And  thus  much 
of  the  dvil  and  canon  law  is  necessary  to  the  knowledge 
of  the  common  law  in  this  point  (3). 

LITTLETON.         (^)  ^^^  if  ^  man  purchase  land  in  /ee-simple  and 
[Sect  8. 10  a!] 

Ruki  of  de$cenl.         jEP)  ^^  further  as  to  consan-  Jur.Canon^hy  the  Ptffcsi  oo  that 

1>  Ihihentst  qfblood*  K^^^y  ^^  ^®  manner  of  comput-  partof  Gratian'a  Deeretum  cited  by 

.    '  *  ing  its  degrees  by  the  civil  and  Lord  Hale ;  and  Inst  lib.  3.  tit.  6, 

caooolaw,  01.  Law  Tracts,  8vo.  ed.  et  Dig.  38.  tit.  10.  and  the  con* 

V.  1.  p.  14>  and  173 ;  and  the  anno-  mentators  on  those  titles. — [Hargr. 

tatioM  id  tbe  edit  of  the    Corp.  n.  1 .  ^4  a.] 


(G)  AU  post&ble  hereditary  successions,  says  Sir  Matthew  Halef  may 
be  dhtinguiahed  into  three  kinds,  vis.  First,  in  the  duemding  Ihie,  as 
from  father  to  son  or  daughter,  nephew  or  niece,  i.  e.  grandson  or  grand- 
daughter. Secondly,  in  the  collateral  line,  as  from  brother  to  brother  or 
sister,  and  so  to  brother  and  sister^s  children.  Thirdly,  in  an  ascendtng 
line,  either  direct,  as  from  son  to  father,-  or  grandfiither  (which  is  not 
admitted  by  the  law  of  England);  or  in  the  transrersal  line,  as  to  the 
uncle  or  aunt,  great-uncle  or  greaUaunt,  &c.  And  because  this  line  is 
again  divided  into  the  line  of  the  father,  or  the  line  of  the  mother,  this 
transverse  ascending  succession  is  either  in  tbe  line  of  the  father,  grand- 
&ther,  kc:  on  the  bhod  of  the  father ;  or  in  the  line  of  the  mother,  grand- 
mother, &C.  on  tht  blood  of  the  mother.  The  former  are  balled  agntUU  the 
latter  eogno/i.  ^  Hal.  H.C.  L.c.  11.  p.  113,114.  Soe  Qradut  Parentelm. 
The  rules  which  govern  tbe  law  of  descents  in  England,  will  be  consider- 
ed, in  this  chapter,  under  two  general  heads,  Ist-  To  the  next  in  blood; 
under  which  iKviiion  will  be  stated,  the  preference  of  the  lineal  liqe  over 
the  collateral  line ;  the  doctrine  of  representation ;  and  the  exclusion  of 
lineal  ascent.  2d.  To  the  most  worthy  of  blood ;  which  head  will  eu- 
braoe  the  doctrine  of  the  preference  of  males  to  females,  and  of  the  pater* 
nidline  over  the  maternal  line,  with  the  rules  as  to  descents  ex  parte 
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dUwUhout  uauejhe  whick  is  his  next  cousin  coUateral 
qf  the  whole  bloody  how  far  soever  he  be{4)/rom  him  in 
degree^  may  inherit  and  have  the  land  as  heir  to  him. 

*UttIeton  showeth  here  who  shall  be  heir  to  lands  ^la  lo  n. 

fee-siiDple;  for  he  intentleth  not  this  case  of  an  estate      (Plowd.444.) 
tail)  for  that  he  speaketh  of  an  heir  of  the  whole  biood, 
for  that  extendeth  not  to  estates  in  tail*  as  shall  be  said 
hereafter  in  this  ehapter,  section  6, 

Neither  excludeth  he  brethren  or  sisters^  because  he 
bath  a  special  casp  concerning  them  in  this  chapter^  sect 
5.  and  in  his  chapter  of  jParceners ;  but  this  is  intended 
^where  a  man  purchaseih. lands  and  dieth  without  Issue,  ^0  b. 

and  having  neither  brother  nor  sister,  then  hia  next  cou- 
sin collateral  shall  iuherit  (5).     So  as- here  is  implied  a  The  lineal hMeprrf^-^ 
difision  of  heirSf  viz.  lineal  (whoever  shall  £rst  inherit),  red  to  Ou  colhueral 

line. 

Glui.  lib.  7.  ea.  3. 4. 

(4S  de  Ivlt  L.  and  M.  Roh.  Red.  ject  in  itself  dry  and  abArute,  be-  Bract,  lib.  2.  cap.  30. 

(5)  In  the  preeeding^  P*g^  Lord  comes  not  only  plain  and  intelligi-  f^^^  55,    "BvIL  c  119. 

Cdce  bwins  bos  comment  on  that  ble,bat  er^n  agreeable  and  int^ett-p^eta  lib.  6.  eap.1. 

pait  of  LitUetoD  which  describes  ing.     Mr,  R.  Robinson ^s  Discourse  j^  ^  ^  (Plowd«  144.) 

the  aooiM  of  deteent  by  the  com-  oonoerain^  the  Law  of  Inhen^fanoea  Bract,  ub.  2.  cap.  30. 

man  law  of  England;  and  this«eems  in  Fee-simple,  is  another  irefdse  f^]^  ^     Fleta,  lib.  5. 

to  be  a  proper  place  for  referring  on  the  same  subject,  which  should  ^p,  5,  ^  \^\^  0.  c^'n 

the  student  ta  some  valuable  writ-  not  be  passed  over  without  notice.  \,  id,  Brit.  ca.  119. 

UjgB  pablished  since  Lord  Coke's  Many  parts  of  it  are  ingeniously  ji^ifror^  H.  cap.  1. 

time  on  the  same  subject.  See  Hul.  written  ;  but  unfortunately  the  au-  g^^^.  3.*  30  Ass.  p*  47. 

HisL  C.  L.  c.  U.    Wright's  Ten.  thor  has  ehiedy  exerted  his  talenta       (3 Go. 40.  A%') 

174.  Gilb.  Ten.  2.  Dalrymp.  Feud,  in  inventing  a  nevo  calender  of  con* 

Prop.  4th  ed.    c.  5.  p.  159;  and  sanguinityitheezplanatioa  of  which 

6L  Law  of  Desc    To  the  first  and  employs  a  very  considerable  .port 

last  oi  these  books   it  is  that  we  of  the  work;  and  by  alway%  refer- 

prkieipally  call  the  attention  of  the  ring  to  this,  and  by  introducing  a 

student;  though  it  must  be  confess-  number  of  arbitrary  teHns«wluch 

•d,  that  in'aU  of  them  the  history  are  only  intelligible  as  he  explains 

of  the  law  is  so  leaniedly  and  criti-'  them,  he  involves  hi^  subject,  be- 

ea&y  trftoed,  and  the  feudal  prin-  fore  too  much   embaicrassed  with 

ciple&,  on  which  it  chiefly  depends,  difficulties,  in  stiU  greater  perplex- 

are  so  deady  unfolded,  that  a  sub-  ity.'a-.[Hargr.  n.  1. 10  b.  X^54).J 


^    I   ■ ' 


patemd  and  ear  parte  matemd ;  the  right  of  primogeniture  $  and  t^e  ex- 
dnsaon  of  the  half  blood.  And  here  we  may  remark/  ^  introd«etory  to 
the  doctrine  contained  in  this  chapter,  that  by  law  ijpinheritan**  can  vest, 
nor  can  any  person  be  the  actual  complete  heir /^another,  till  the  ances- 
tor is  previously  dead :  J^etno  est  k(tres  viven^  Belbrr  that  time,  the 
IMfson  who  is  next  in  the  line  of  BUcoessiQF(i>  called  an  heir  apparent,  or 
heir  presumptive;  Heirs  apparent  ar^^uch  whi«e  right  of  inheritance  is 
iiid«fe«sibl€^  provided  they  outlive  >&eir  ancestor;  as  the  eldest  i6n  or 
his  isiie,  who  mnst  by  the  coup*^  of  the  common  tew  be  heir  to  the 
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and  collateral  (who  are  to  inherit  for  default  of  lineal). 
'For  in  descents  it  is  a  maxim  in  law,  qudd  linea  recta 
semper  prsifertur  transversali  (r).     Lineld  descent  is 
conveyed  (id^vnward  in  a  right  line  ;  as  from  the  grand- 
father to  the  Either,  from  the  father  to  the  son,  &c     Col- 
lateral descent  is  derived  from  tite  side  of  the  lineal ;  as 
gracidfaihtT's  brother,  father's  brothtr,  &c.    ^^  Next  cou- 
sin collflteral  shall  inheril^^  tJoth  give  a  certain  direc- 
.  tion  to  the  next  cousin  to  the  son,  and  therefore  thefa* 
iher's  hiiothcr  and  his  posterity  shall  inherit  before  the 
(161)*  grandfather**  brother  and  *his  posterity.   Et  sic  de  csgte- 

ris  ;  ioT  propinquior  excludit propinquum^  et  propin- 
qtnis  temotuniy  et  remotus  remotiorem,. 

« 

Upon  tWs  word  (next)  I  put  this  case.  One  hath  is- 
sue.two  Sons,  A.  and  B.,  and  dieth  ;  B.  halh  issue  two 
sons,  C.  and^D.,  and  dieth.  G.  the  eldest  son  bath  isstie 
and  dieth.  A.  purchaseth  lands  in  fee-simple,  and  dieth 
without  issue,  D.  is  the  next  cousin,  and  yet  shall  not  in- 
hiirit,  but  the  issue  of  C.  ;  for  he  that  is  inheritable  is  ac?- 
'^JTexi  (f  btboi,''  m-  ^oui^ted  in  law  noKt  of  blood.    And  therefore  here  is  un- 

tended  of  ik^  nextjurt 

rnretentatimis.         de^stood  a  division  of  next,  viz.  next  jure  reprsBsenta- 
100^^^*     G»rr.     fiofiis^  and  next  jure  propinquiiatis  ;  that  is,  by  right 

of  representation  and  by  right  of  propinquity.  And 
Littleton 'meaneih  of  the  right  of  representation,  for  le- 
gally in  course  of  desceats  he  is  next  of  blood  inherita- 
ble (i).     And  the  issue  of  C.  doth  represent  thepferson 


felher,  whonever  he  happens  to  die.  Heirs  presuDiptive  are  suph  who, 
if  the  ajieestoi*  liiould  die  immediately,  would,  in  the  present  circtun- 
^tance8  oi  things,  be  his  heirs ;  but  whose  ri|;ht  of  inheritance  may  be 
defeated,  by  the  contio|2^ency  of  some  nearer  heir  being  horn.  2  BL  Com. 
^08.  Vifra,  11  b.— [£rf.] 

(H)  This  rule,  says  Sir  William  Blackatone,  is  almost  universaUy 
&4o>ted  by  all  nations ;  and  it  seems  founded  on  a  principle  of  natural 
r^asof^  that  (^henev«r  a  right  of  property  transmissible  to  representa- 
tives is  '\dmitted;  the  possesstioo  of  the  parents  should  go,,  upon  their 
decease,  in  t^ie  first  ^wce,  to  their  children,  as  those  to  whom  they  hare 
g^Yen  being,  ^d  jbr  wYom  they  are  therefore  bound  to  provide,  t  Bl. 
Com.  no.-^[Rd.]       m 

0)  And  these  representatifM  take  neither  more  nor  less,  but  jnst  so 
much  as  their  principals  would  ^^ive  done.  This  taking  by  representa- 
tion is  called  succession  in  ttirpts^  t^coording  to  the  roots ;  shice  all  the 
branches  inherit  the  same  share  thav  their  foot,  whpm  they  repreMDt, 
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of  C. ;  and  if  C.  bad  )iVed»  he  bad  been  legally  the  next 
of  biood.  And  whensoever  the  father,  if  he  had  Jived, 
shonJf!  hare  inherited,  his  lineftl  licir  by  right  of  lepre- 
sentetion  shall  inherit  before  any  oth^j,  though  another 
be.  Jure  propinquitaHSy  nearer  of  blood.  And  there- 
fbre  Littleton  intenileth  this  case  of  next -cousin,  of  blood  (tinj^t^i 
immediately  inheritable.  So  as  this  produceth  another 
division  of  nest  blood,  viz.  immediately  iiiheritahte,  as 
the  isKie  of  C  ;  and  mediately  iiAeritable,  as  D,,  if  the 
isKie  of  C.  die  wHhout  issue  ;''for  the*  isiue  of  C.  and  all 
that  line,  be  they  never  so  remotes  ^hall  inherit  before  *^-^-  P'**^' 
D.  or  his  line  ;  and  therefore  Littleton  sgith  well,  how 
far  so  ever  he  be  from  him  in  degrte.  And  here  aci-^>^«»«(y*«j«««»rt« 
ieth  a  diversity  in  law  between  next  of  bleod  inheritable 
by  descent,  and  next  of  blood  capable  by  purchase.  And 
therefore  in  the  case  before  mei^tiooed,  if  a  lease  for  life 
were  made  to  A.,  the  remainder  to^  his  next  of  blood  in 
fee ;  in  this  case,  as  hath  been  saic^  D.  shall  take  the  re- 
nainder,  because  he  is  next  of  blood  and  eapable  by  par- 
chase,  thoagh  he  be  not  legally  next  to  take  us  heir  by 
descent  (6). 

(e)  **  Harpar  baring  a  son  and .  tiie  worda  juaxuMu  de  sang^int  vel 

tbur  ^bagbbai%,  viz.  A.  B.  C.  atid  eontatminiiate ;  in  vfai^    alltr 

D.  deviaea  to  the  son  in  taili  re-  ''citing  from  RaiGlifft*s  ctue^  3  Co. 40. 

Mdndtr  to  Bw  and  C.  for  life,  ra-  that  on  the  Mat  "21  H.  8.  the  ia^er 

liiiiler  proximo  eomanguiniiatu  or  mother  shall' be  preieipred  in  ad-. 

ei  tanguinit  of  the  devisor;  and  Ras-  ministratioB  to  the  sod,  as  next  of 

tcr  17  Jam.  by  two  justices  against  blood  before  the  brother,  iie  adds, 

eae,  the  remainder  vests  in  all  the  '**  Nota,  ruled  that  in  administra- 

dai^gfatfen  when  the  son  dies  with'  tion,  the  sister  of  the  half  Uood 

a«t  isstt*.     But  afterwards,  Mich,  should  .be  preferred  ia  admirattra- 

10  Jam.  per  iotam  turiam,  it  vests  tion  before  the  son  of  the  sister  of  the 

in  the  eldest  daughter  only,  and  not.  *whole  blood ;  but  when  they  are  in 

B  afl  the  daughtera;    1.  beeaote  flTtioJigituAi,  the  sister  of  the  whele 

pnxvmm  ;  2.  be^ose  an  express  es-  blood  shaM  b«  preferred  before  the 

tale  IS  Kmited  to  two  of  the  daosh-  sister  of  the  half  blood.    M.  23  Ch« 

twt.— PeruMnaAdPM7«e.*'-*Hal.  k  M.  1650.  B.  R.  BfWrt^t  ca$e.'' 

HS8.  SeeS.  C.  m  Palm.  11.  and  Hal.  MSS.  See  further  as  tooroi:r- 

30S.  2  Rol.  Rep.  256.  Bridgm.  14.  tmus  de  tanguine  in  Dy.  333  b.-*- 

O.  Bendl.    102.  106.— Lord  Chief  pjaigr.  a.  2.  10  h.  (55)1} 
Justice  Hale  also  gives  a  note  ou 


would  have  done.  2  Bl.  Com.  217.  The  Jewish  suoceMioD  wai  after 
Hie  sam«  manner,  Seld.  de  Saoc  Ebr.  c.  1 ;  but  the  Roman  soniewhat 
diffsred.     See  Nov.  1 10.  c.  3.    Inst  3.  1.  6.    2  Bl.  Com.  218.— f^.] 


•  • 
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,  (162)*  ""BUTif  there  be  father  and  sorij  and  the  fathn 

rsfftJ^a^To  b*T  ^^^  ^  brother  that  is  uncle  to  the  son,  and  the  son 
jLamrnnifUn^ii-P^^^^^  ^^'^  ^^  /ee-9t92ij9/tf,  and  die  without  issuer 
emi—ihi  father,  Omw  his  father.,  the  uncle  shall  have  the  land  as  heir 
fioi  MeritaUe  i«  hit  to  the  son^  cmd  not  the  father^  yet  the  father  is  near- 
mmU  taiMtt ;  erof  blood;  hecQuse  it  is  a  maxim  in  laWf  that  inhe^ 

ritance  may  lineally  ticscehd,  but  not  (7)  ascend.   Yet 

mSAd^^^^^^^  '*^  *^  *"  ***  ^^*^  ^*^  ttwMou/  m««,  md  his  tin- 
/•  hi*  99nUtmdes      ek  enter  into  the  land  as  heir  to  the  son  (as  by  taw  he 

ought  J^  and  after  the  urPtle  dieth  vnthout  issucy  liwng 
the  father^  the  father  shall  have  the  land  as  heir  to 
the  uncle,  and  nqt  as  heir  io  his  son^  for  that  he  com- 
eih  to  the  land  by  collateral  descent^  and  not  by  lineal 
ascent. 

(e)PL€oiii.f93b.  C^)  "/^  **  «  fnhxim  in  laWf  that  inheritance  may 
MMCM^icMt*         Kneally  descend,  but  not  ascewf.**    I  nev^  read^an 

opinioo  in  any  book  old  or  np.w  against  thU  maxim,  but 
Wl^Knb.  «.'to»oiily  in  lib.  rub  where  it  is  said,  (dj  si  quis  sine  Ube^ 

ris  decesserii,  pater  out  mater  ^us  in  hssreditutem  s^c- 

m 

cedaif  vel  frater  et  soror  si  pater  et  mater  eksini ;  si 
nee  hos  habeat,  soror  patris  vel  matris,  et  deincqps  qui 
projpmquiores  inparenteldfuerint  hssreditarid  sueesr 
dant;  et  dum  virilissexus  extiterU,  et  haereditas  abinde 
sit*  fmnina  nan  h«reditat.  But  all  our  ancient  an- 
tikon  and  the  constant  opinion  ever  since  do  affirm  the 
maxifi]!. 

By  this  maxim  iO  ^e  conclusion  of  his  case,  only  line- 
al ascension  in  the  right  line  is  prohibited^  and  not  in  the 
collateral,   fej  Qumlibet  hseredifas  naturaliter  quidem 
vLtk^  VSbjtvk.  l\      ^  hsaredes  hsBreditahilUer  descendit,  nunquam  quidem 
M^b.  ca.f7.    ^^»^  naturaliter  ascendit.  Descendit  itaque  jus  quasi  pon* 
(3  Co.  40.)  derosum,  quod  cadens  deorsum  rectd  lined  vel  trans- 

versali^tnunquamreascenditedvidquddescendit  post 

/1 63]*  mortem  anteces^orum,,  it  latere  tamen  *ascendit  alicui 

propter  d^eetum  hseredum  ii\ferms  provenientium ; 

so  as  the  lineal  ascent  is  prohibited  by  law,  and  not  the 

n)linealment — ^P.aod^R^. 
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coHaiteraI.(6}.  And  in  prohibitiag  the  liaeal  ascent,  the 
common  law  is  assisted  with  the'  law  of  the  twelve  ts^ 
blcs(9).  ' 

(8)  In  ttsteliffeU  iase^  3  Co..  40,  a  graat  m^sfure  originated  from 
tlieneaoBa  given  ibr  excli}din«r  li-  the  nature  o^  ancient  feudal  gfrants, 
seal  M^eot  aie,  Jirttf  that  ikutera  which,  like  estates  tail,  heing;  con* 
and  mothers  are  not  of  Che  blood  fined  toihe  fixft  feudatory  and  his 
of  the  childreD ;  leeoiuU^,  that  the  desoendnnts,  necessarily  excluded 
exidasfln  is  a^^reeable  to  the  Jewith  his  fiither  and  mother,  add  a^  para- 
law,  aspnscnbed  to  Moses  by  Ood  ms^nt  them  and  also  his  collateral 
luiiisel/;  and  ihirdbff  that  it  t^nds  relations.  How  this  rule  in  prae* 
to  avoid  that  confusion  and  diver-  tiee  became  extended*  so  as  to  ez- 
sity  of  opinioos  in  the  case  of  de-  elude  lii>^  ascent  universally^ 
|eeiit8»  of.  which  the  allowance  of  without  confining^  it  to  the  eases'to 
lineal  ascension  by  the  citil  law  is  which  the  feudal  reason  for  the  rule 
saidtobe  theoeqasion.  Lord  Coke  is  applicable,  and  yet  at  the  same 
hinaeif  eomtroverts  the^r^f  of  these  time  is  so  cowtrued,  as  to  let.iit  all 
reasons,  by  the  words  of  Littleton  in  collateral  relations,  and  even  the  jb- 
the  seetioD  here  commented  upon,  ther  himself  collaterally,  and  by  the' 
and  by  the  case  of  administration,  medium  of  othersyis  hot  noiv  very 
in  which-  the  iather  or  mother  is  easy  to  explain,  thoneh  this  has 
preferred  asnsaresfo^frtoorf  to  their,  be^  attemj^ed.  See  Wright's  Ten.  . 
children,  and  aho  by  the  case  of  a"  1^.  and  Bl.  Law  Tracts,  ▼•  1.  p« 
reouunder  to  th^-  son's  neareit  of  183.  Svo.  ed.  See  also  a  learned 
Msorf,  Qoder  whidi  description  the  note  cm  the  object  in  lAttleton 
filler  is  entitled  to  t4ke  by  pur-  d«e£  Ol^iterva/.  par  31  floianni.  This 
chase-  Bat  ai  to  the  two  c^er  editieit  of  Litdeton  is  in  %  vol.  4jto. 
rcasoos,  Lonl  Coke  rather  api^rs  and  was  published  at  Kouen  in 
to  adnpt  them,  however,  neither  1766. — [Hargr.-n.  1.  11  a.  (56).] 
of  than,  seems  satisfactory.  The  [And^eeSuUiv.  Lect.  ziv.  SBl.  . 
inittCDDe  from  .  God'a  precept  to  Com»  SOS.- Lord  Hale,  in  his  Histo- 
Moses  is  unwarranted,  unless  it  ry'ef  the  ComMion  Law«  says,  that 
ee&  be  shown,  that  it  was  promul*  by  the  Ittw  4t Normanc^,  the  father 
gated  as  a  law  for  mankind  in^e-  was  postponed  t9  thd  brother  and 
9Mra4  instead  of  being,  like  many  sister,  and  their  isso^,  but  was  pre- 
other  parta  of  the^  IVfOMtical  law,  a  ferrbd  before  the  unde.  According; 
rale  lor  the  direction  of  the  Jewish  to  the  Jewish  law,  the  iather  was 
nation  eis^.  Besides,  by  the  Jewish  preferred  beforf  ^e  brother ;  by 
law«the  fether  did  succeed  to  the  the^lomsrri  law  he^ucceeded  equal- 
son  in  exi4.asion  of  his  brothers,  ly  with  the  brotheit  But  by  the 
unkss  eoe  of  fhem  married  the  wi-  English  law  the  iather  cannot  take 
dew  of  the  deceased,  and  raised  up  •  from  his  son  by  an  immediate  de- 
seed to  lum.  See  BL  Law  Tracts,  stent,  but  ihay  take  as  heir  to  his  ' 
V.  L  p.'l8S.  8vo.  ed.  and  Seld:de  brother,  who  was  heir  to  his  son,  by 
Sueoes.  Ebneor.  c  12.  there  cited. .  collateral  descent.^  %  Hist  c  11. 
The  aigoment  from  the  supposed  5th  ed.  p.  9&  A  fisther  or  mother 
eoofttfioQ  and  unoertainty,  which  may,  hoW^v^,  be  cdUsin  to  their 
va^A  arise,  if  lineal  ascent  should,  own  child^  and  in  thi^t  relation  may 
be  pemsitted,  is  not.  less  liable  inherft  from  hiioo,  notwithstandiDg 
to  QOfeetion ;  because  lineiil  ateeni  the  relation  of  fiit|ier  or  mother, 
migfai  be  governed  by  the  same  EatUoood^Y.  Finckey  2  P.  Wms. 
mles  as  lineal  dcMceni  ;  >  and  what  is  6]4n— {.EdJ 
tibsdiiereooe  between  the  two,  that  (9)  ;8ee  Tab*  5.  lt»  de  tueeetsione 
dioQld  create  more  confusion  and  abirUeHaio;  butneitherjn  this  nor 
UDesftainity  in  the  one  case  than  in  in  any  other  part  of  the  12  Tables, 
the  othcn?  Our  vodein  wrhers  ao-  do  I  see  any  thing  to  exclude  lintel 
oout  fior  our'  law^s  disallowance  ascent ;  and  as  I  have  not  met  with 
of  linell  aiMsenl  hi  a  very  di£ferent  any  bode  on  the  Roman  law  in 
way;  and  according  to  them,  it  in  wluoh  soeh  an  exclusion  is  men- 
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(104)*  *Here  t)ur  alithor,  for  the  con^rmation  of  his  pptnioa> 

draweth  a  reafocL  an^  a  proof  (aa  you  have,  pereeived) 
from  one  of  the  oiaxims  of  the  comoiun  law. 

•  •   .  •      •  • 

ir  b.  ^^ylnd  Aw  wicte  enter  into  the. land.     For  if  the  un- 

^'^^Jj^^^  cle  in  this  caae  doth  not  €)ater  into  the  land,  then  cannot 
hmaebemkttiieutdofthti  fiither  inherij  the  Itnd  :  for  there  ia  another  maxioai 
(0  T?^.^1i!"*  ^  ^a^  herein  implied,  f/J  that  a  man,  that  claitneth  as 
to  Aa.  27.  34  Aw.  heir  in  fee>simple  to  any  man  by  descent,  muat  make-  him- 
^nped.  177.'  4&E.^8eIf  heir  to  him  that  was  laat  seised  (k)  of  the  actual 
13.   40  Ass.  p.  6.       freehold  am!  inheritance  (10).     And  if  the  uncle  in  this 

case  doth  not  enter,  then  had  he  but  a  freehold  in  law, 
and  tio  actual  freehold,  but  the  last  that  was  seised  of  the 

actual  freehold  was  the  son  to  whpm  the  father  cannot 

■» 

make  himself  heir ;  and  therefore  Littleton  saith,  and  his 

*  .  • 

unele  en^ter  into  the  land^  as  by  law  he  ought,  to  make ' 
the  father  to  inherit,  as  heir  to  the  uncle. 

"  •Ss  by  law  he  oughtJ^    iThese  words,  as  a  key,  do 
open  the  secrets  of  the  law  ;  for  hereupon  it  is  condu* 
ded,  that  where  the  uncle  cannot  get  an  actual  possessioa- 
by  entry  or  ot^erwisej  there  the  father  in  this  case  caa^ 

tioned^  I  conclude,  tb«lLord  Cok<g  {10)  '*  GruncUather,  fsther,  and 

is  mistaken  in  hi?  idea  of  our  laws'  son ;   griodfiither  dies  ;    fiither  is 

conforming  to  the  laW  of  tile  12  TA-  bound  in  an  obligation  or  warranty, 

bles.    The  mother  waa  ini(}eed  ea-  and  dies  beibre  entty.    Held,  timt 

eluded ;  but  it  was  not  because  the  the  «on  is  not  liable,  because  he 

law  of  the  12  Tables  did  not  permit  shall    make  himself  heir   to  the 

Hoeal  aseeni^  bpt  on  account  of  her  grandfiither.    24  £.  3;"  fial.  M86.  * 

sex,  that  law  preferring  the  ftgnali^  — ^THargr.  n.  3.  lib.  (58).] 

or' those  related  throug;h  males,  and  fSee  2  Saund.  8.  h.  n.  4;   2  Cm. 

excluding  the  M^no/i,  qr  those  re-  Pig.  490*]-^(£tf.] 
lated  through  females.   Set  {fist  3. 
ti  FriBC— [ttargr.«:  2. 11  a.  (57).] 


(K)  The  last  actuid  miaiu  in  any  ancestor,  tays  Sir  Matthew  H&le» 
makes  him,  as  it  were,  the  root  of  4he  descent,  equally  to  many  inteota^ 
as  if  he  had  been  a  purchaser ;  and  therefore  he  that  cannot,  aeoording 
to  the  rules  of  descents,  derive  his  succession  fiiom  him  that  was  last  ac* 
tually  seised*  though  Ee  imght  have  derived  ft  from  some  preoedcnt 
ancestor,  shall  dot  infaeiit.  2Hal.  Hist* c  11.  p.  120.  llie  tawre^raa 
this  notoriety  of  possession  jis  evidence  that  the  ancestor  had  tlM^  proper- 
ty ^n  himself,  which  is  to  be  transmitted  to  his  heir.  The  aeinn  there- 
fore of  any  person  makes  him  the  root  or  stock  from  whioli  aU  iatiire 
iz^eritance  by  right  of  blood  mnst  be  (|erived,  which  is  briefly  exprcmad 
in  the  maxun  of  Fleta,  Seisina/aeii  titpUem.  See  2  Bh  Con.  298. 212. 
227,  228.  1  Bh  Law  IV.  ISO.    6  Co.  36.— [-Erf-I 


CK.    XXIX.  THINGS   KEAI.   BY   DESCENT*  193 

not  inherit     And  therefore  if  an  advowson  be  f^ranted  to 

the  Bon  and  his  heirs,  and  the  son  die  without  issue^  and 

this  descend  to  the  uncle,  and  he  die  before  he  doth  or 

can  present  to  (he  church,  the  father  shall  not  inherit,  be- 
cause he  should  make  himself  lieir  to  the  son,  which  he 

cannot  do  (i»).     And  so  of  a  rent  and  the  like.     But  if 

the  uncle  had  presented  to  the  church,  or  *had  seisin  of  M65^* 

the  rent,  there  the  father  should  have  inherited.  For 
Lrittleton  potteth  his  case  of  an  entry  into  land  but  for  an 

example,  if  the  son  make  a  lease  for  life,  and  die  with- 
oot  issue,  and  the  reversion  descend  to  the  uncle,  and  he 
die,  the  reversion  shall  not  descend  to  the  father,  because 
in  that  case  he  must  make  himself  heir  to  the  son.  .  A. 
infeoffi  the  son  with  warranty  to  him  and  his  heirs,  the  \ 

son  dies,  the  uncle  enters  into  the  land  and  dies,  the  fa-  | 

ther  if  he  be  impleaded  shall  not  take  the  advantage  of 
this  warranty,  *for  then  he  munt  vouch  A.  as  heir  to  his  *12  a. 

son,  which  he  cannot  do  (1 1) ;  for  albeit  the  warranty  de- 
scended to  the  uncle,  yet  the  uncle  leaveth  it  as  he  found 
it,  and   then  the  father  by  Littleton's  (ought J ^  cannot 
take  advantaf^  of  it.     For  Littleton,  sect.  603.  saith  that  y^  ^^^  ^^^  p^ lg 
warranties  shall  <lescen(i  to  him  that  is  heir  by  the  com- (Ante,  329.) 
moo  law;  and  sect    718.  he  siith  that  every  warranty 

^  which  descends,  doth  descend  to  him  that  is  heir  to  him 
which  nrrade  the  warranty  by  the  common  law  ;  which 
proyeth  that  the  father  shall  not  be  bound  by  the  warran- 
ty made  by  the  son,  for  that  the  father  cannot  be  heir  to 

« 

(II)  **  Quore  of  this  case  of  war-  to  the  yoangest  son  with  th«  land/' 

nntr;  fior  Uioug^  the  lien  of  war-  Hal.  MSS. — See  ace.  2  Rol.  Abr. 

notydMeemk  from  him  who  makes  743,  where  it  is  said,  that  the  jbtber 

the  warranty,  to  the  heir  at  common  may  vouch  on  such  a  warranty  to 

law,  and  it  cannot  descend  to  the  the  uncle,     fn  Gilb.  Ten.  13.  there 

special  hsir,  because  it  is  a  things  is  a  reference  to  Lord  C.  J.  Hale^s 

m  gnm^  yet  the  benefit  of  a  war-  note  on  this  part  of  Lord  Coke, 

iinty,  beings  once  annexed  to  land,  from  which  it  appears  that  Lord 

dnll  g^  in  diven  cases  as  incident  C   B.  Gilbert  had  seen  Lord  Hale's, 

to  the  land  to  the  special  heir  or  MSS.  notes. — [Harg^r.  n.  1.  IS  a. 

assignee.    Thus  a  gift,  of  borough-  (60).] 
fngkslw,  with  a  warranty,  shall  go 


(L)  But  if  the  advowson  be  appendant  to  a  manor,  there  actual  seisin 
of  the  manor  will  give  an  actual  seisin  of  the  adrowson.  Post,  15  b. 
n.  1.  (SS).    Watk.  Base.  60,  61 — [Ed,] 

Vol.  h.  2  b 
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Vid.  Met  735b  7J6,    the  son,  that  made  the  warranty.     And  a  warranty  shall 

not  go  with  tenemental  whereunte  it  is  annexed,  to  way 
special  heir^^but  always  to  the  heir  at  the  common  la«r 
(12).  And  therefore  if  the  uncle  be  seised  .of  certaio 
lands,  and  js  disseised,  the  son  release  to  the  disseisor, 
with  warranty,  and  die  without  issue,  this  shall  bind  the 
uncle  ;  but  if  the  uncle  die  without  issue,  the  father  may 
^fiL  a. 33.  J^^  enter,  for  the  warranty  cannot  descend  upon  him.  So  if 
79.)  the  son  concludeth  himself  by  pleading  concerning  die 

tenure  and  services  of  certain  lands,  this  shall  bind  the 
uncle ;  but  if  the  uncle  die  without  issue,  this  shall  not 
bind  the  father,  because  he  cannot  be  heir  to  the  son,  and 
M66)*  consequendy  not  to  the  estoppel  in  that  case  ;  but  if  it 

*be  such  an  estopple  as  runneth  with  the  land,  then  it  is 
otherwise  (13). 

10  b.  "  Yet  tht  father  is  nearer  of  blood. "  And  therefore 
^^^f^^^'^'^BOm^  do  hbld  upon  these  words  of  Littleton,  that  if  a 
6  £.0.  tit  Administr.  lease  for  life  were  made  to  the  son,  the  remainder  to  his 
2Sii!^iM  M^*'866»«»t  of  blood,  that  the  father  should  take  the  remainder 
in  th«  Chi^iter  of  by  purchase,  and  not  the  uncle,  for  that  Littleton  aaith 
^^^"^                   the  father  is  next  of  blood,  and  yet  the  uncle  is  heir. 

(Hob.  33.)        As  if  a  man  hath  issue  two  sons,  and  the  eldest  son  hath 
,  ^       ^        issue  a  son  and  die,  a  remainder  is  limited  to  the  next 

of  his  blood,  the  younger  son  shall  take  it,  yet  the  other 

is  his  heir. 

11  b.  Cgj  Note,  that  true  it  is  that  the  uncle  in  this  case  is 

^^J^^^^Jj'^lJ^heir,  but  not  absolutely  heir ;  for  if  after  the  descent  to 

^  a  pettkumnu  heir  him  the  father  hath  issue  a  son  or  daughter,  that  issue 

Cr)Tl  Am.  p.  6.        shall  enter  upon  the  uncle  (14).  ("hj  And  so  it  is,  if  a 
Doet  andStwl.  12  b. 

/4\  fOH^'ai                (1^)  3^  ace.  both  as  to  estop-  (14)  Here  Lord  Coke  is  nleia  as 

f,n)  iv  n.  o-  o».           p^jj  ^^  warranties.  Hob.  31.    8  to  the  right  to  Uie  intennediate  ptT>. 

Co.  54-    But  observe  what  is  said  fits  from  the  death  of  the  &t|ier. 

by   Lord  Hale  in   the  preceding  In  the  case  of  Battet  and  Sataet, 

note. — [Hargr.  n.  %  13  a.1  Lord  Ch.  Haidwicke  held,  that  a 

(13)  ^'  TIm  son  makes  lease  lor  posthumous  son,  daimins  under  a       • 

life,  and  dies ;  the  uncle  releases  to  remainder  in  a  setUement*  wis,  by      1 

the  lessee  for  life  in  tail  on  condi-  construction  of  the  10  &  II  W.  3. 

tion,  and  dies.    Ouare^  who  shall  c.  16.  which  preserves  remainders 

enter  for  the  condition  broken,  as  for  posthumous  childreo,  where  no 

the  reversion  in  fee  doth  not  de*  estate  is  limited  to  truAees  for  that 

scend  to  ttie  fother?"  Hal.MSS.  purpose,  intitled  to  demean  pro- 

— [Haigr.  n.  3. 1)  a.  (61).]  fits.    See  3  Atk.  SOS.    Bat  in  the 
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noan  hath  issue  a  son  and  a  daughter,  the  son  purchaseth 
land  in  fee  and  dieth  without  issue,  the  daughter  shall 
ioherit  the  land  ;  but  if  the  father  hath  afterward  issue 
a  aooy  this  son  shall  enter  into  the  land  as  heir  to  his 
brother,  and  if  he  hath  issue  a  daughter  and  no  son,  she 
shall  be  coparcener  with  her  sister. 

LITTLETON. 
jIND  in  case  where  the  son  purchaseth  land  in  fee-   [Sect.  4.  12  a.] 

sin^k,  and  dies  without  issue,  they  of  his  blood  on  the  2  '^^^^  ""^^ 
fathef's  side  shall  inherit  as  heirs  to  him^  be/ore  any         (167)* 
of  the  blood  on  the  *mother^s  side:  but  if  he  hath  no  Preference  of  maU 
heir  on  the  part  qf  his  fatherj  then  the  land  ^hallj^ffonthtjMuii^a^ 
descend  to  the  heirs  on  the  part  of  the  mother  (15).      f^^  sMiinheritbe' 

fore  heirt  on  the  part  ef 
the  mother.' 

By  this  it  appeareth,  that  our  author  divideth  heirs  into  18  a. 

heirs  of  the  part  of  the  father,  and  into  heirs  of  the  part  ^u;^i^- """  **" 
of  the  mother. 

* 

(ij  «  They  of  his  blood  on  the  father^ s  side,^^    Here  (i)  Bracion,  lib.  a. 
it  is  to  b")  understood,  that  the  father  hath  two  immedi-  ^j-  ^-67, 68, 69,  &c., 
ate  bloods  in  him,  viz.  the  blood  of  his  father,  and  thci^c.    Britton,  ciu  1S8» 
blood  of  his  mother  (lb).     Both  these  Moods  are  of  the  J^^-  ,^-  Com.444. 

19  E.  1.  in  Banco 

nine  caie.  Lord  Hardwicke  seems  J^ewmani  3  Wils.  516. 5S8.  3d  edit  Rot  25.  Lincoln.  Will, 
to  hare  taken  it  for  granted,  that .  Ant  p.  136, 137.  n.  (}).]'— [Ed.]      SceVs  case, 
on  a  deiefnf  the  mean  profits  beloi^        (15)  Et  eeat  roppinionde  totU/ss 

to  the  onde ;  lor  he  directed,  that  lesjiuiieet  M.  12  E-  4.  Mei  lajuit 

(he  prnfita  of  the  eitate  deMeenied  tenu» n  terredeseende a  un  hm^  dt 

riMNdd  be  aooounted  for  by  the  an*  part  eon  pere^  qui  devia  iane  ietue^ 

de.  only  from  the  birth  of  the  post-  que  ton  proehein  heire  de  part  ton 

humous  son.  See  ant  55  b.  (vol.  1 .  pere  enheritera  a  luy  cett  attavoir  It 

pb  640.)  where  Lord  Coke  puts  the  proehein  que^  est  del  tank  le  pere  de 

case  of  a  daughter's  being  intitled  part  layeL    Et  pur  defaute  de  ttel 

apinat  a  posithipnous  brother  to  heire^  eeux  que  sont  de  tank  te^pere 

owrn  sowed  belore  his  birth ;  which  del  part  le  mere  lepere^  S.  laUette 

seems  to  show,  that  Lord  Coke  did  doient  enheriter*    Et  t^il  ny  ad  tiel 

not  ooosider  the  posthumoos  child  heire  de  part  le  pere  donquet  le  teig* 

tt  intitled  to  anj  mean  profits  on  a  jumr  avera  It  terre  par  etehete.  Red. 

rfasi'ii'iit,  See  also  Wils.  Rep.  vol.  2.  But  this  passage  is  not  in  any  edi- 

pi  B9$,  where  Lord  C.  J.  J>e  Grey,  tion  prior  to  Redman**,  and  seems 

m  delivering  the  opinion  of  the  an  addition  to  Littleton  by  anpther 

eoort  of  C.  P.  on  a  question  whe-  hand,  and  to  be  an  opinion  eztract- 

tfaer  a|M<fAiimouf  son  wb^  actually  ed  from  12  E.  4.  14i.  pi.  It.  which 

teitedt  denies  that  the  posthumous  is  indeed  cited  in.  the  maigin  of 

son  in  the  case  of  a  descent,  can  iFledman. — [Hargr.  n.  4.  12  a.] 
be  intided  to  any  profits  received        (16)  But  sometimes,  a  man  can 

before  his  birth,  and  cites  9  H.  6.  only  have  immediate  inheritable 

25.  as  an   authoritr  in   point.-—  blood  from  one  parent,  as  where 

[Haigr.  o.  4.  11  b.  (59).]  his  father  or  mother  is  an  alien  or 

{See  OoedHiley  d.  Aetrtnon  v.  person  attainted ;  and  this  it  seems 
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part  of  the  father*  (k)  And  thifl  made  ancient 'authors 
savy  thai  if  a  man  be  seised. of  lands  in  the  right  of  hia 
wife,  and  is  attainted  of  teiony,  and  after  hath  i^sue,  this 
issue  dhould  not  inherit  \\\a  mother,  for  that  be  could 
derive  no  blood  inheritable  from  the  father.  And  both 
these  bloods  of  the  *part  uf  the  father  must  be  spent  •be- 
fore the  heir  of  the  blood  of  the  part  uf  Uie  mother  shall 
inherit,  wherein  ever  tho  line  of  the  male  of  the  part 
of  the  father,  that  is,  the  posterity  of  such  male,  be  they 
male  or  female,  (who  ever  in  descents  are  preferred,) 
must  fail  btfore  the  line  of  the  mother  shall  inherit. 
(0  iail.2.Garr.l00  (I)  And  the  reason  of  all   this  is,  for  that  the  blood  of 

the  part  of  the  father  is  more  worthy,  and  more  near 
in  judgment  of  law,  than  the  blood  of  the  part  of  the 
mother  (m). 


(ik)  Britton,  fi»l«  15. 
Fleta,  lib.  1.  c&.  18 
PL  Com.  445, 446, 
fte.    Clere^t  cue. 
(1  Sid.  90a) 


(168)* 

•12  b. 

(Plowd.  444.) 


>^ 


stiffieas  to  enable  cbildren  to  inherit 
from  Uie  parent^  who  confen  Uie  in* 
heritable  blood,  and  also  to  inherit 
to  eaoh  other.    See  ace.  ante  8  a. 
n.2.  (vol.  1.  p.  90.  n.  6.)  and  the 
following  note  by  Lord   Hale  on 
I.iord  Coke*8  next  passage,  where  he 
mentions,  that  according  to  ancient 
authors  the  issue  of  an  attainted  fa- 
ther cannot  inherit  to  the  mother. 
**  This  seems  not  to  be  law.     A  fe- 
male heretriz  takes  an  alien  to  has- 
hand,  and  they  have  issue :  the  issue 
shall  inherit  to  the  mother.     Post, 
Seot  1 14.  and  fol.  33  a.  fur  dower 
of  wife  being  alien  or  attainted." 
Hal.  M9S.    To  the  same  purpose  is 
what  follows,  being  a  note  on  fo  8  a. 
poet,  where  Lord  Cuke  asserts,  that 
the  children  of  an  alien  cannot  in- 
herit to  each  other^  though  he  al- 
lows that  the  childrea  of  one  at- 
tainted, if  bom  before  the  attainder, 
may.  ^*  Qiiarc  ofthis;  for  it  seems 
the  blood  of  the  mother  suffices  to 
make  them  inheritable  one  to  the 
other,  and  this  was  the  principal 
reason  in  MtMjy^t  ease,*^  Hal.  MSS. 


Also  Lord  Hale,  in  another  nola  in 
fol.  8  a.  post,  abridges  the  caae  of 
Bacon  and  Bacon  from  Cro.  Cba. 
and    cites   Stephens   ease  in    tbe 
dutchy  as  another  case  of  the  same 
kind,  and  then  there  is  the  note  fol- 
lowing.   **  Yet  note  that  he  cannot 
be  heir  to  his  mother,  because  she 
is  an  alien.   Husband  denizen.takes 
wife  an  alien,  or  wife  takes  hu»» 
ban(i  an  alien,  and  they  have  issue. 
It  9eems  the  issue  shall  inherit  to 
the  father  in  the  first  case,  to  the 
mother  in  the  second.     Ergo  vttfe-. 
tnr.  that  if  alien  hath  issue  by  de- 
nizen two  sons,  one  son  shall  inherit 
to  the  other,  because  the  mother  is 
a  denizen  ;  and  so  in  the  case  of  a 
person  attainted,  having  issue  after 
attainder ;  and  this  was  one  of  the 
re^t^omoXHobby^icase.^"  Hal.  VIS8. 
This  doctrine  is  agreeable  to  Lord 
Hflles's  argument  when  he  gave 
judirment  in  CoUingwoodwndiPaet^ 
cited  ante  fol.  tf  a.  n.  2  (vol.  1.  p. 
90.  n  6.)  and  aho  co.ifirms  the  ob-> 
servation  hazarded  io  n.  5.  fol.  8  a. 
post— [Hargr.  n.  7.  12a.  (62).] 


(M)  So  the  son  shall  be  aJmitteii  bpfore  the  daughter ;  and  the  brother 
is  preferred  before  the  sister ;  and  tho  nncle  bo.fore  the  aunt.  This  pre- 
ference of  males  to  females  is  evidently  derived  from  the  feudal  law ;  bat 
our  law  does  not  extend  to  a  total  exclusion  of  females,  as  the  Salic  law, 
and  others,  where  (euds  were  most  strictly  retained :  it  only  ix)9tpone9 
them  to  males:  for  tliough  daughters  are  excUilcd  by  sonn,  yet  they 
succeed  before  any  collatei^l  relations.  2  Hal.  Hist.  c.  U.  p.  116.  2  Bl. 
Com.  214.— [Erf.J 
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^'S^nre  any  of  the  blood  on  Mu  mo/Aer'^  ^irf«.''Brittan,rf.  118.110. 
And  it  is  to  be  observed,  that  the  mother  halh  also  two  .<».   • 

immediate  bloods  in  her,  viz.  her  father^s  blood,  and  her 
mother's  blobd.     Now  taillustratc;  all  thiM  by  example, 
Robert  Pairoeld,  son  of  John  Fairfit  Id  and  Jane  Sandie, 
lakes  to  wife  Arm  Boy es,  daughter  of  Jnhn  Boyes  and 
Jane  Bewpree,   and   bath  issue  William    Fai  field,   who 
pureha<«eth  lands  in  fee.     Here  William  Fairfteld  hath 
four  immediate  bloods  in  him,  two  of  the  part  of  bis  father, 
viz.  the  blood  of   the  FairfieMs,   and  the  bio  d  of  the 
Sandies,  and  two  of  the  part,  of  his  motlier,  viZr  the 
blood  of  the  Boyses,  and  the  blood  of  the  Bewprees,  and 
80  in  both  cases  upward  in  infinitum.    Now  admit  that 
Wiliiam  Fairfield  die  without  issue,  first  the  blood  of 
the  ptft  of  his  father,  viz.  of  the  FairfieKis,  and  f  r  want 
thereof  the  blood  of  the  Sandies  (for  both  thpse  are  of 
the  part  of  the  father),  if  both  these  fail,  then  the  heirs 
of  the  part  of  the  mother  of  William  Fairfield  shall  in- 
herit, viz  first  the  blood  of  .the  Boyses,  and  for  default 
thereof,  the  blood  of  the  Bewprees. 

{m)  And  notej  it  is  an  old  and  true  maxim  in  law,  (\a^\* 

that  none  shall  inherit  any  lands  as  heir,   but  only  the  \%  a. 

blood  of  the  first  purchaser  (nJ,  ft)r  (*)  referth  quo  fiat  ^^  the  heir  mtut  be  0/ 
perquiHtum.     As  for  example,  Robert  Coke  taketh  tfie  JtrM^t'{  ^'^""^ 
daughter  of  Knightley  to  wife,  and  pufchaseth  lands  to("*)  ^^  Cbm     BirE. 
him  and  lo  bis  heirs,  and  by  *Ktiightley  hath  issue  Ed- («)Fie^b. «.'<».  1.. 
ward,  none  of  the  blood  of  the  Knifi;htley8,  though  they  f  ^^    ^J^^ **^|- 
be  of  Uie  blood  of  Edward,  shall  inherit,  albeit  he  had  no  Brittoi,c*'p.  n9.' 
kindred  but  them,  because  they  were  not  of  the  blood  of^J^^gf'  ^^^' 

the  first  purchaser  (o),  viz.  of  Robert  Coke  (17)/  12.'    49  Asa.  p.  4.* 

12  E.  4.14.  PI.  Com. 

445,  &  450.     7E.6. 
(17)  "  And  therefore  if  the  heir    p.  4."^    Hal.  MSS.— [HarOT.  n.  6  ^y®»*  ^'    ^  E.  3. 24. 
oftiM  pari  of  the  father  be  atuint-     12a.j  37  Ass.  4.    40E.3.9. 

eii,th*  land  shall  escheat.    49  Ass.  42  £  3.  10.    45  E.  3. 

Releases  28.    7  H.  5. 
— : — — ■  ■■  ■  — !_, .  3, 4.    8  A8B.«6. 

35  AsB.  2.    5  E.  4:  7. 


(N)  The  tint  purchaser,  perquisitor,  19  he  who  first  acquired  the  estate  ^  H.  6.  21  H.  7.  33. 
to  hs  family,  whether  by  sale,  gift.  Jeyise,  or  any  other  mode,  except  only  ^  Ass.  6.  Ratcliflfe'i 
that  of dttoeat.     2  Bl.  Com.  220.     And  see  n.  (0^  infm.— [^d]         ^  «»•    ^ Co.  42. 

(O)  This  ral«.  which  was  entirely  unknown  among  the  Jews*  Greeks,      (-^^e,  220  b.) 
Md  Romans,  is  plaihly  derived  finom  the  feudal  law ;  for  when  feuds  first 
Mcame  hereditary,  no  person  could  succeed  to  a  fe7idum  notyum  hut  the 
lineal  deseendaata  of  the  person  who  first  acquired  it,  who  was  called 
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LITTLETON.  ^177;  ^  <y  man  marrieih  an  (18)  inherUrix  of 
Mdthtr^ortwhJt  ^^^  in/eesimple^  whofiave  issue  a  son^  and  rfic,  and 
lands  dt$eend  fnm  Ou  the  son  enter  into  the  tenements^  as  son  and  heir  to 
^Tpmrte  m^emd  ifM  ***  mother^  and  after  dies  without  issue,  the  heirs  (f 
if^rii.  the  part  of  the  mother  ought  to  inherit,  and  not  the 

heirs  of  the  part  qf  the  father.  And  if  he  hath  no 
heir  on  the  part  qfthe  mother^  then  the  lordy  of  whom 
the  land  is  holden^  shali  have  the  land  by  escheat. 
(19)  In  the  same  manner  it  is,  if  lands  descend  to  the 
And  i  4nmoem.  son  of  the  part  of  the  father,  and  he  entereth,  and  af- 
terwards dies  without  issue,  this  land  shall  'descend  to 
t/te  heirs  ofi  the  part  of  the  father,  and  not  to  the  heirs 
on  the  part  of  the  mother.  And  if  there  be  no  heir  of 
the  part  qfthe  fat  her  ^  the  brd  of  whom  the  land  is 
holden  shall  have  the  land  by  escheat.  And  so  see  the 
diversity,  where  the  son  purchaseth  land  or  tenements 
(110)*  in  fee-simple^  and  where  he  cometh  to  *them  by  de- 

scent on  the  part  of  his  mother,  or  on  the  part  cfhis 
father. 

(IS)  feme^  L.  and  M<  Roh.  P.        (19)  All  between  £n  meim^  and 
RmL  tk  vide  omitted  in  Red.  ■ 


the  perquuiior.  So  .that  if  a  person  di6d  seised  of  a  feud  of  his  own  ac- 
quiring, without  leaving  issue,  it  did  not  g'o  to  his  broth^W,  but'  reverted 
to  the  diooor.  But  if  it  was  Rfeudum  anttqwym,  that  is,  if  it  had  descended 
to  the  Taasal  from  his  aocestors,  then  hts  brothers,  or  such  other  collateral 
relations  as  were  descended  from  the  person  who  first  acquired  it,  might 
succeed.  However,  when  the  feudal  rigour  was  in  part  abated,  a  method 
was  invented  to  let  in  the  collateral  relations  of  the  first  purchaser  to  the 
inheritance  by  granting^  ti/eudum  notnim,  to  .hold  ut  feudum  antiquum, 
that  is,  with  sdl  the  qualities  annexed  of  a  feud  derived  from  his  ancestors ; 
and  then  the  collateral  relations  were  permitted  to  suooeed  even  in  itffini- 
iuniy  because  they  mi^ht  have  been  of  the  blood  of  the  first  imagmary 
purchaser.  In  imitation  of  this  rule,  it  has  long  been  established,  that 
every  aequiation  of  <an  estate  in  fee-simple  by  purchase,  is  considered  by 
the  English  law.  as  a/eutftcm  ah/totmn,  or  feud  of  indefinite  antiquity ; 
and  tlierefore  the  collateral  kindred  of  the  grantee,  or  detoendants  from 
any  of  his  lineal  anoesters,  by  whom  the  lands  might  have  possibly  been 
purchased,  are  capable  of  being  called  to  the  inheritance.  But  when  an 
estate  has  really  descended  in  a  coune  of  inheritance  to  the  person  last 
i^isedi  the  strict  rule  of  the  feudal  law  is  still  observed;  and  none  are 
admitted  but  the  heirs  of  those  through  whom  the  inheritanca  has  passed ; 
lor  all  others  have  demonstrably  none  of  the  blood  of  the  first  purchaser 
in  them,  and  therefore  shaU  never  succeed.  Descents  ex  parte  patemd  et 
tnaUrnd  depend  on  this  distinction.  2  Bl.  Qom.  2^.  222.  Infra,  12  a. 
2  HaL  Hist  120.^[£tf.J 
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**But  if  a  man  rwrrieth  an  inheritrix^  4*^.''    Here  13  a, 

t  here  is  another  maxi.m»  (nj  that  whensoever  lands  ^o^^^^'^f^' 
descend  irom  the  part  of  the  mother,  the  heirs  of  the 
part  of  the  father  shall  never  inherit  And  likewise 
when  lands  descend  from  the  part  of  the  father,  the  heirs 
of  the  part  of  the  mother  shall  never  inherit  (20).  Et 
sic  patema  paternis^  et  i  comoerso,  matema  maternis. 
For  more  manifestation  hereof,  and  of  that  which  here- 
after shall  be  said  touching  descents,  see  a  table  in  the 
begiopiog  of  this  chapter. 

*  ■  a 

It  is  necessary  to  be  known  in  what  cases  the  heir  of  ^^  b* 

the  part  of  the  mother  shall  inherit,  and  where  not     ^tduueandhtakSuRifi^ 
a  man  be  seised  of  lands  as  heir  of  the  part  of  his  mother,  •*<**'» »  «  <»  enHUe 
and  maketh  a  feo£fment  in  fee,  and  taketh  back  an  estate  ^ire^ence  over ^nwl 
to  him  and  to  his  heirs,  this  is  a  new  purchase,  and  if  he  ^*"**^  *•*''»  ^  "^* 
dieth  without  issue,  the  heirs  of  the  part  of  the  father  shall 
first  inherit  (81).     If  a  man  so  seised  makeOi  a  feoffment  l^'  "^^^J  j^^^* 

(ISO)  "  Bat  if  the  eldest  ton  pur-  passings  the  ose  as  well  aiB  tht  poe- 

chiaes  land,  and  it  descends  to  the  session  to  the  feoffee,  and  so  coon-                     . 

youngest  son,  and  he  dies  without  pletely  divesting^  the  feoffor  of  all 

heir  of  the  part  of  the  fiither,  it  interest  in  the  land ;  and  the  teeond 

ifaaH  detoeod  to  the  heir  on  the  part  re^^ntihg  the  estate  to  him.    For 

^  the  Bother ;    hecause  they  have  if  in  the  first  feoffment,  the  use  bad 

one  and  the  nme  mother.*'    Hal.  been  expressly  limited  to  the  feoifibr 

MS5.— [Hargr.  n.  5.  13  a.  (87).]  and  his  heirs,  or  if  there  was  no 

[But  Lord  Hale,  in  2  Hist  137.  declaration  of  uses,  and  the  feoff- 

obserTes,  that  if  the  son  purchases  ment  was  not  on  such  a  considera-              ' 

lands  and  dies  without  issue,  and  tion  as  to  raise  an  use  in  the  feodfee,- 

it  descends  to  any  heir  of  the  part  and  consequently  •  the  use  resulted 

of  the  fiither,  then  if  the  line  of  to  the  feoffor,  in  either  case  he  is  in 

the  frther,  ifjfler  entry  and  pouet'  of  his  andttU  ufe,  and  no(  by  pur- 

itomfiol,  it  flbaU  never  return  to  the  chase.    Adj.  aoo.  3  Lev.  406.  and 

line  of  the  mother ;  though  in  the  2  Salk.  59.  and  see  aoc.  pott,  13  a. 

Ant  instance,  or  first  descent  from  and  ant.  22  b.  (p.  14a  143.y  What 

the  sod,  it-might  have  descended  to  shall  be  a  purehfue^  and  break  the 

the  heir  of  the  part  of  the  mother :  iiueent^  so  as  to  entitle  the  poUrnal 

fior  by.  this  descent  and  seisin  it  heir  to  a  preference  over  the.  ina/«r-    * 

is  lodged  in  the  father's  line,  to  rwl  heir,  particularly  in  the-^case  of 

whom  the  heir  of  the  part  of  the  adeyise  totbe  h^« the  student  may 

mother  can  n^er  derive  a  title,  as  inform  himself  by  the  authorities 

heir,  but  it  shaU  rather  escheat  cited  in  Vin.  Abr.  Uur^  W.1.2.  to 

But  if  the  heir  of  the  part  of  the  which  add  Battey  and  TreoUHan^ 

filher  had  not  entered,  and  then  Mo.  278.  Btncfeand  Cyan,  3  Iwran. 

that  line  had  fhiled,  it  migk  have  64. 70.  and  Dy.  124.  ffomneortf&and 

descended  to  the  heir  of  the  part  ^reUy^  Cra  Eliz.  833. 919.  Brmm 

of  the  mother,  as  l^ir  to  the  son.]  and  XhyZor,  Cra  Cfaa.  38.    Clark 

-AHA  and  attt<^  1  Salk.  241.  and  1  Lotw. 

(2n  But  here  Lord  Coke  must  ,  793.    SmUh  and  TV^,  8  Mod.  23. 

benadsntoodto  speak  of  two  dis-  and  1  Stra.  487.    RaMife^t  ease, 

tinet  eonvcyances  in  fee ;  the  Jirtt  1  Stra;  267.    JMyrftnaod  SMuhany 
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(  '^  in  fee  *t]pon  conditioiit  and  die,  the  heir  of  the -part  of 

the  father^  which  is  the  heir  at  the  rommon  law^  shall 

enter  for  the  condition  broken,  but  the  heir  of  the  part 

of  rhe  mother  shall  enter  upon  him,  and  enjoy  the  land. 

(o)  7  H.  6. 4.    1  Co.  foJA  man  so  seised  maketh  a  feoffment  in  fee,  reserving 

(2?'s  e!?!  dt'iWw.  *  ^"^  ^  ^^"^  *"*^  *®  ^^^  **^*"»  ^*""  ^^^  *****^'  go  to  the 
207.    Hob.  31.)         heirs  of  the  part  of  the  father  (p) ;   but  {pj  if  he  had 

1  Wilt.  Pirt  1.  p.  66.  «nd  Hurtitjad  surrenderad  to  th«  we  of  the  mort* 
7%e  Earl  of  fVmeheUta^  Bur.  4.  pt.  g:Bg;ee  io  fee,  who  upon  repayment 
T.  9.  p*  879.  In*  thu  last  cue,  a  of  the  principal  and  intereet,  sar- 
feme  covert  by  foroe  of  a  power  render^  e^in  to  the  mort^^agfor : 
appointed  hjwiU  to  her  heir  in  fee, ,  it  wai  held  that  the  line  of  descent 
but  charged  the  lands  with  debts  was  thereby' broken,  and  that  tiie 
and  ltt;acieii  and  it  was  ac^udged'  estate  descended  to  the  paternal 
in  B.  R.  that  the  heir  took  by  de-  heir.  Doe  d.  Harman  v.  Morgnn^ 
seeni^  and  that  the  Appointment  had  7  T.  R.  103.  So  «  fine  tur  grani 
no  other  operation  than  making  the  ei  render  will  break  the  descent, 
estate  subject  to  the  debts  and  le-  Dy  237.  Pricev.Langford^CuT^, 
^cies.  One  leading  principle,  140.  1  Salk.  92 ;  for  it  haa  the  like 
which  this  and  the  other  authorities  operation  as  a  feeiffment  and  re-feoff- 
seem  clearly  to  establish,  is,  that  ment.  Watk.  Desc.  185.  I  Prest. 
whenever  a  deme  gives  to  the  heir  Conv.  210.  But  it  i»  otherwise  of 
the  s4me  estate  in  quality  as  he  a  fine  Mur  ct^ntMonee  de  droit  come 
would  have  by  descent ^  he  shall  take  ceo ;  for  the  former  is  the  only  sort 
by  the  lattery  which  is  the  title  of  fine  which  gives  a  neiD  estate, 
most  favoured  by  the  law;  and  that  Watk.  Des&  185.  So,  wilh  re- 
merely  charging  the  estate  with  spcct  to  a  recovery,  if  no  uses  be 
debts  or  legacies  will  not  break  the  declared,  nor  any  mised  to  the  re- 
descent.  This  is  only  one  of  the  coveror,  its  operation  is  the  same 
many  useful  propositiohs,  which  as  to  this  point,  as  a  fepffment  or 
might  be  e^racted  oh  the  subject  fine.  Elach  of  these  conveyances 
as  th^  result  of  the  Ipng  list  of  cases  passes  a  fee,  1.  Burr.  92 ;  but  the 
before  cited,  if  this  was  the  proper  fee  effected  by  either  is  immodi- 
place  for  a  discussion  so  nice  and  ately  to  the  use  of  the  person  con- 
difBcult.— [Hargr.  n.  %  12  b.  (63).]  veying  (if  such  appears  to  be  the  in- 
[See  ace.  that  ai  feoffment  and  tention  of  the  parties,  Gilb.  Rep.  17. 
re-feoffment  break  the  line  T)f  de-  Dougl.  26.);  and  as  he  is  thus  in 
scent,  7  T-  R.  105.  So  where  a  ofhisannVn/  use^  and  thesttttate 
person  seised  in  fee  of  a  copyhold  uniting  the  possession  to  it,  he  ia 
of  inheritance  by  descent  ex  parte  considered  as  in  of  his  old  estate ; 
matemdy  surrendered  the  same  to  and  consequently  the  descent  re- 
the  use  of  himself  for  life,  remain-  mains  as  l>efore.  1  And.  127.  Hob. 
der  to  such  persons  and  for  such  27.  9  Co.  7  b.  Dy.  146.  pi.  70,  71. 
estates  as  he  should  by  deed  or  will,  2  Brownl.  171.  Cro.  Jac.  643.  Oilb. 
attested  by  three  witnesses,  ap-  Rep.  16.  18'.  I  Atk.  9  9  Mod.  172. 
point,  remainder  in  default  of  ap-  1  Wils.  74.  Watk.  Desc  186,  187.] 
pointment  to  himself  in  fee ;  after  — [Kd.] 
which  he  made  a  mortgage,  and 


(P)  It  may  be  further  observed,  that,  as  the  renewal  of  a  lease  is  con- 
sidered as  a  new  acquisition,  the  person  renewing  becomes  a  purchaser. 
and  the  descent  is  tliereby  altered.  Mason  v.  i>«^,  Prec.  in  Ch,  319. 
Peirson  v.  Share,  1  Atk.  480.    3  Gru.  Dig.  397.— f  f  rf] 
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flude  a  i^ift  in  tailf  or  a  lease  for  life,  reserving  a  rent, 
the  iieir  of  the  part  of  the  mother  shall  have  the  reyer- 
aion,  and  the  rent  ^ Iso  as  incident  thereuntQ  shall  pass 
with  it ;  but  the  heir  of  the  part  of  the  mother  shall  not 
lake.tfae  advfljnta^  of  a  conditioo  annexed  to  tlie  ssBtme, 
.  b^c^uise  it ,  iff  not  incident  to  die  reversion,  nor  can  ptass 
,  tbene.witb.     ("qj  If  a  man  bad  been  seised  of  a  manor  as  ^  '  /jj  q^^  54°^'^' 
heir  on  the  part, of  his  mother,  and  before  the  statute  of  3  Co.  32b. 
Quia  empiares  terrarufn,  had  made  a  feoffment  in  fee  /i^o\» 

of  ^parcel  to  hold  of  him  by  rent  «nd  service,  albeit  they 
Jbe  newly  created,  yet  for  that  they  are  parcel  of  the 
maBor,  they  shall  with  the  rest  of  the  manor  descend  to 
the  heir  of  the  part  of  the  mother,  quia  muUa  trariseunt 
Offn  universitafe  quxper  ae  non  transeunt  If  a  man 
hath  a.  rent-seek  of  the  part  of  his  mother,  and  the 
tenimt    of   the   labd  *granteth  a  distress   to  him   and  "*! 3  a. 

to  biff  heirs,  and  the  grantee,  dietb,  the  distress  shall  go 
with  the  rent  to  the  heir  of  the  part  of  the  mother,  as 
incident  or  appurtenant  to  the  rent,  for  now  is  the  rent* 
wek  become  a  rent  charge  (2d). 

frj  A  msyi  so  seised  as  heir  on  the  part  of  his  mother  (r)  5  £.  4. 4.    l  Co. 
isiaketh  a  feoffment  in  fee  to  the  use  of  him  and  his  heirs,  i2^'  ^^^f""  '^^' 

•      .       .  •  .    \         'S7H.  8.  Dier.  Budt" 

tli^,  use  being  a  thing  m  trust  and  confidence  shall  ensue  enham^s  ease.  92  H.  8. 
the  nature  rf  the  land  (2S),  and  shall  descend  to  %  heir  J^jJ  ..^^'^•g^l^, 
OB.  the  part  of  the  mother,     (sj  A  man  hath  a  seignory  Abr.  780.  Ante,  23  a, 
aa  heir  of  the  part  of  his  mother,  and  the  tenancy  doth  ^^fi]  2  Co^ss!)^ ' 

(«)  IS  E.  3.     Age  46. 

(CE)  Aoc>  8  Co*  64  a. — Harg;r.  n.  profound  ^reatiBr  op  the  subject,  so 

1. 13  a.]      .  far  as  it  goes,  and'  aboiws  that  he 

(S3)' The  better*  reason  seems  to  had  the  {^clearest  |(UHiceptioD  of  one 

be;,  that  the  use  bexog  the  same  as  of  the  most  absttose  parts  of  our 

it  wai  belbre  the  feoffment,  it  is.  .law.    What  might  we  not  haye  ez- 

the  <^  use  ^hich  continues.    As  peeled  from  the  hands,  of  such  a 

to  the  uses  eosuinf^  the  nature  of  master,  if  his  vast  mind  had  not  so 

thft  hmd,  see  1  Co.  t37.  2  Co.  58.  embraced  within  its'  eompass-  the 

maA  Bac  Read.  00  Stat  Useq,  8to.  whole  field  of  science,  as  very  much 

ed.  3Q8.  in  whieh  latter  book  the  to  detach  him  from   professional 

atttfaor-.eootrDTerts  the  generality  of  studies?   It  majr  be  proper  to  ob- 

the  doetnnet  which  certainly  ought  serve,  that  all  the  editions  of  Lord 

to  be  Qodefstood  wi&  many  restrio-  Bacon^s  Reading  on  Uses  are  print* 

tioos,  aod  ooinidecs  at  large  the .  ed  with,  suoh  ejLtreme  incorrect- 

difliereoeea  bttween  tiies  and  the  ness,  that  mmy  passages  are  ren* 

.    iMitfitsd^  or  rather,  as  he  expresses  dfsriid  almost  imintoUigible,  even  to 

faum^  betweeo  uses  and  eases  of  the  ipoet  attentive  reader.  A  work 

poaeMkRi.    Lord^aeon's  Reading  so  excellent  deserves  a  better  edi- 

cB  (be  Statute  of  Uses  is  a  very  tion.— [Hargr.n.S.  19  a.  (M).] 

Vol.  11.  2  c 
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escheat,  iishallgoto  the  heir  ofthe  part  of  the  mother.  If  the 
heir  of  the  part  ofthe  mother  of  land  whereunto  a  war- 
ranty 18  a'nnexed  is  impleaded  and  vouch,  and  judgment 
is  given  against  him,  and  for  him  to  recover  in  Talue^ 
Ct)  FUCem.  S9S.aiid*^^  he  dieth  hefore  execution  ftj^  the  heir  of  the  part 

?^^:  Seemoreofthiijof  the  mother  shall  suh  cxeeation  to  have  in  value  against 
in  the  Cfaaptor  of  ^ 

W«rnu)ticf.  the  vouchee,  for  the  effect  ou^ht  to  pursue  the  cause,  and 

the  recompense  shall  ensue  the  loss  (q). 

*If  a  man  giveth  lands  to  a  man,  to  have  and  to  hold 
/|«.QX«  to  him  and  his  heirs  on  the  part  of  his  mother,  yet  the 

heirs  of  the  part  of  the  father  $hall  inherit^  far  no  maD 
can  institute  a  new  kind  of  inheritance  not  allowed  by 
the  law,  and  the  words  (of  the  part,  of  his  mother}  are 
void  (r),  as  in  the  case  that  Littleton  pulteth  in  this 
chapter.  If  a  man  gi?eth  lands  to  a  man  to  him  and  his 
heirs  male,  the  law  rejecteth  this  word  male,  because 
(Ante,  J7  a.)        there  is  no  such  kind  of  inheritance,  whereof  you  shall 

read  more  in  his  proper  place. 

A  man  hath  issue  a  soo,  and  dieth,  and  the  wife  dieth 
also,  lands  are  letten  for  life,  the  remainder  to  the  heirs 
of  the  wife,  the  son  dieth  without  issue,  the  heirs  of  the 
part  .of  the  father  shall  inherit,  and  not  the  heirs  of  the 
part  of  the  mother,  becnuse  it  vested  in  the  son  as  a  pur- 
chaser.    And  the  rule  of  Littleton  holdeth  as  well  in 


(Q)  A  trust  estate  is  descendible  in  the  same  manner  as  a  le^  one ; 
so  where  a  trost  estate  descends  frqm  the  mother,  it  wiU'go  to  the  hein 
ex  parte  maiemd.  But  where  the  legal  estate  descends  ex  parie  miiCerfuc, 
ana  the  trust  estate  ex  parte  patemA.  or  vice  ceir*d,.tbe  trtist  esbte  will 
mgtge  in  th6  Ic^,  andl)oth  will  follow  the  line  Ihrougph  which  the  le^ 
estate  descended.  Oopdright  ▼.  WelU^  Dougl.  774.  But  where  a  person 
devised  his  real  and  persdntd  estate  to  his  wife  in  trust  {or  the  maisi^ 
teoance  of  his  only  daugchter  till  she  arrived  at  twent}r-onc;  and  in  case 
of  her  death  under  twenty-one,  thtsn  to  his  wife ;  it  was  held,  that  the 
daugfaler  took  a  pre^nt  limits  fee,  either  by  descent  or  by  impiication 
under  the  will,  upon  the  contingency  of  her  dyings  under  twtoty-'One ;  and 
that  the  mother  took  an  executory  devise  in  fee.  which,  upon  her  death 
before  the  daug^hter  attained  twenty-ooe,  descended  to  the .  daughter ; 
and  that  the  daughter  aAerwaids  dying  before  she  attained  twenty-one, 
such  ezaoutory  interest,  which  did  not  unite  with,  nor  was  merged  io  the 
fee  whid^  she  had  ex  parte  patemd  during  her  life,  descended  to  her 
heirt  ex  parie  maiemd.  Ooodtiiie  d.  Vineent  r.  Whiiej  15  East  174. 
2  N.  R.  383.^[£e<J 

(R)  See  Dougl.  773.--[i:rf.  i 
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other  kind  of  inheritances^  as  in  lands  and  tenements. 
CuJ  And  therefore  if  there  he  lord,  feme  mesne,  and  te- W  ^  ^•^*  *^ 
nant,  and  the  mesne  bind  herself  an!  her  heirs  by  her 
deed. to  the  acquittal  of  the  tenant,  the  mesne  take  hus- 
band, the  tenant  by  his  deed  granted  to  the  husbatid  and 
his  heirs,  that  he  or  his  heirs  shall  not  be  bound  to  acquit- 
tal, the  husband  and  wife  have  issue,  and  die,  this  issue, 
being  bound  as  heir  to  his  mother,  shall  not  lake  benefit 
of  the  said  grant  of  discharge,  for  that  extends  to  the 
heirs  of  the  part  of  the  &thpr,  Ind  not  to  the  heirs  of 
the  part  of  the  mother,  and  therefore  the  heir  of  the  part 
of  the  mother  was  bound  to  the  acquittal  (24).  And 
thus  much,  for  the  better  understanding;  of  Littleton's 
cases  eoncerning  the^  heir  of  the  part  of  the  mother,  shall 
suffice  {25), 

^'^ And  so  see.  fyc.^*    This  kind  of  speech  is  often  O-'^y 

used  by  our  author,  and  doth  ever  import  matter  of  ex-  * 

(^ilent  observation,  which  you  may  find  in  the  sectiona 
noted  in  the  margin  (*).  (♦)  Sect  147. 14jk 

248.  389.  417*  007^ 

^'  -       '  ^ 

ALSO,  if  there  be  three  brethren,  ahd  the  middle  rifJ^^^T   ^  1 
brother  purchaseth  lands  in  fee-simplej  and  die  wM-/i-./^  ^vrimogad- 
out  issue^  the  elder  brother  shall  have  the  lands  hy  ture. 
desceniy  and  not  the  younger  (26),  4*^.     And  also  \f 
there  be  three  brethren,  and  the  youngest  purchase 
lands  in  fee-simple,  and  die  without  issue,  the  eldest 
krother  shall  have  the  land  by  descent,  and  not  the 
middle,  for  that  the  eldest  is  most  worthy  of  blood. 


Now  eometh  our  author  to  the  descent  between  brelkr 
reo,  which  he  purposely  omitted .  before. 

(M)  ^  Nota,  it  was  gmnt  and  an^  t'he  tenancy  shall  ^p  to  the  heir 

rakiM ;  but  rtUio  libri  is,  because'  of  the  part  of  the  mdther.'*^    Hal. 

thehiuband  was  not  charged,  ex-  MSS. — [Ilar^.  n.  4-  13  a.  (66).] 

oept  daring  the  coverture,  and  by  (26)  **-  But  if  the  land  purchased 

reasoD  of  that  the  discharge  doth  by,  the  middle  brother  was  holden 

not.e3;ti^  fiirther-'*   Hal.  MSd. —  of  the  elder  brother,  who  accepts 

[Hargr.  0.3.  13  a.  (65).]  homage  of  him,  the  land  shall  d^ 

(25)  ^  7  H.  6-  3.  by  Cottesmore,  scend  to  the  jounger  brother  by  13 

If  lord  takes  tenant  to  wife,  and  t..  1.  Avowry  235."  Hal.  MSS.-< 

dieshaviog  issue,  which  dies'wUJi-  fHargj.  n.  3.  13b/(72).J 

out  isae,  the  leignoryis  revived,  [This  distinction '.was  a  conse^ 


Idb. 
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14 1.  "  The  eldest  is  most  worthy  of  blood  (s)."    It  ia  a 

maxim  in  law,  that  the  next  of  the  worthiest  blood  shall 
ever  inherit,  as  the  male  and  all  descendants  from  him 
before  the  •female,  and  the  female  of  the  part  of  the  fathe'^ 
(\TK\*  bfefure  the  male  or  female  of  the  part  of  the  mother,  tit. 

because  the  female  of  the  part  of  the  father  is  oT  the 
(it)  BritU)n,«ap.  119.  worihiest  blood,     (w)  And  therefore  amonc  the  mal^ 

Bract,  hb.  2.  cap.  30.    ,         ,  ,         ,        ,  ,  .  .     *  ♦         i    ,.  .    t       -.  i      j    • 

«77. 179.    3E.3.  26.  the  elde^t  brother  and  his  posterity  shall  mhent  Unas  m 

Stwiford^^^r  5^68  f^**^™P*<^  ****  ^^^''>  before  any  younger  brother,  or  any 
3£.  I.  tit.. Avowry    descending;  frorn  him,  because  (as  Littleton  salth)  he  is 

Mnt  8o!^  ^™.  Ub!  4.  ^'^^^  worthy  qf  blood,  Quod  prius  est  dignius  est, 
111.  neu,iib.s.  zxxi\  qui  prior  est  tempore  potior  est  jure.  Si  quis 
«a!  ?!  MUror  oi.  L  'P^^^^  filios  habuerii^  jtis  proprietatis  primd  desceruUt 
•«*-3.  ad  primogenitumy  ed  qudd  inventus  est  primd  in  re^ 

rum  naturd.     In  king  Alfred's  time  knights'  feet  (d7) 

quenee  4>f  the  feudal  maxinis  quod  tegiether     Dslrym.  F.  P*  d  5.  p- 

nemo  potest'eue  icTtens  ef  domintu^  et  KBJ]-^[Ed,] 

fi^mof^umrepellitperqumiunL  The  (27)  liere  Lord  Coke  writM^  as. 

feudal  law  hied  a  piteiiliar  averaion  taking  it  for  g^ranted,  that  feudal 

at  joifiing;  again  the  property  and  tenures  subsisted  in  Eti^^nd  bctfare 

superiority  in  one  '  person,  when  tbe  Coiiquestl     But  this  is  a  oon* 

they  had  been  onoe  disjointed.  The  trorerted  point  amonigst  oujr  beat 

whole  system  was  built  on  the  dis-  writers.  .  See  ante,  (^4  a.  where  a 

tinet  rights  of  superior  vnd.  vassal ;  note  is  given  on  fbis  su^ect   (APt. 

and  the  bleriding  these  two  chara'c-  '  vol.  i.  p.  244-  n.  3.)— [nargr.  n.  I. 

ten  in'  one  person,  appeared  to  be  14  a.] 
the  blending  of  contrary  qualities. 


(S)  By  the  law  ot  England,  without  t^  special  custom  to  the  contrary^ 
*where  there  Are  two  or  more  males,  in  equal  degree,  the  eldest  dnly  iludl. 
inherit,  but  the  lismales  altogether.  3  Hal.  Hist.  c.  il.  jp.  119.  t  BU 
Com.  314.  Ant.  164  a.  vol.  1.  p.  682. 685.  This  right  of  primogeuture 
in  males  seems  ancienUy  to  have  obtained  only  amooff  the  Jews :  tb^ 
Greeks,  Romans,  Britons,  atid  Saxons,  and  even  origuially  the  feadistt 
divided  the  lands  equally ;  some  among  all  the  chikkeA  at  large,  some 
among  tl)e  males  only.  2  Bl.  Cojn.  214, 215.  But  though  upon  the  first 
introduction  of  hereditary  succession  in  feuds  they  descended  to  &11  the 
sons,  yet  that  oourse  was  afterwards  changed  in  consequence  of  a  consti- 
tution 4iCthe  Emperqr  Frederick.  The  dqcthne  of  primo^^enituiv  waa 
firtft  introduced  into  England  by  William  the  Conqueror.  Ant.  64  a.  n. 
(3)  vol.  1 .  p.  244.  It  appears  from  Glan  vil,  in  the  passage  cited  by  Lord, 
Coke  a  few  lines  below,  that  in  the  reign  of  Henry  the  second,  estates 
held  by  militaiy  servioe  descended  to  the  eldest  son  only;  and  estates 
held  in  socage  were  partible  .among  all  the  sous,  Glan  vil,  lik  7.  cS. : 
fuid  the  light  ef  primo^niture  seems  to  have  been  fully  established  in  the 
•rei|j;nef  Henry  Uie  third  in  socage  lands,  as  well,  as  in  landB^held  hf 
knigh^serviee .  Braet  64  b.  As  to  the  fences,  Uiev  are  still  left  as  they 
¥^ere  by  the  fuicient  law ;  for  .a?  they  were  all  equally  incapable  of  per> 
fonning  any  military  service,  there  could  be  no  reason  for  preien^  the 
eldest    2B1.  Com.^16.— [£tf.J 
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desdfenfied  to  the  etd^  soU',  f6r  that 'by  division  of  them 
bfetfreen  nttJes  the  defence  of  the  realm  might  be  weak^ 
efied ;  but  in  those  days  socage  fee  wa6  diri<ikd  between 
thc'heira  male;,  and  4:herewith  a^jrecdi  OlanVill.  (*)0£w»f*)  GIanyii.Ub.7. 

ca.  3.  w  ca.  I,     V|d« 

qttis  hiereditaUm  hahens  moriatfir,  i^c,  si.piiires  reH-  pi.  com.  229 b. 

querit  filio^tfjtnc  distitiguifurttirhm  tile  ftferit  tj^les, 

Hve  per  feodum  militart  ienens,  aut  liber  sockman^ 

nusy  quia  H'  miles  Jkierii  aut  per  militiam  te^ensj 

tune  secundum  juf  regni  ^nglim  primogemtits  JiHus^ 

piUri  succedit  in  tofd,  fyc '  si  vera  fuerit  liber  sock^ 

mantiuSy  tunc  qnidem  ditfidetur  hsereditas  inter  tym- 

■ 

nesfiliasj  ^.  (28)  But  hereof  more  shall  be  said  here« 
after  in  his  proper  place. 

ALSOjU  is  to  be  un4crstoody  that  none  shall  have     UTTLETON,, 
land  qfj(ee-sifnple  by.  descent  as -heir  to  any  man^  un-  j^f      f*  ^*^  aJ 
leu  he  be  his  heir  of  the  who/e  blood    For  if  a  manbi^d^ 
hath  issue  tu>o  SQns  by  divers  venters,  and  the  elder 
purchase  land  in/ee-simplej  and  die  without  issue,  the  ' 

youngs  brother  shall  not  have  the  land,  but  the 
unele  of  the  elder  brother,  or  some  other  his  next  covr 
sift,  shall  hav6  the  same  ^  became  the  younger' brother 
is  but  cf  half  blood  to  the  elder  (29), 

•  •  (176)* 

*  No  man  can  be  heir  to  a  fee-simple  by  ihe  common  ^^  >• 

law,  (ar)but  he  that  hath  ^fln^^mnemrftt/^/rcff/wm,  the  [^^^^^ 
whele  blood,  that  ]&,  both  of  the  father  and  of  the  mother^  ^^^^^:  «»>•  n9. 
s6  a«  the  half  Mood  is  no  blood  inheritable  by  descent  fE^^a^ir  X^to 
(90);  beeaose  that  he  that  is  but  of  tlie  half  blood  caonot  ^'^^^^'*  <»"«. 

31  E.  3.   ContejT]^  de 

Voucher  88.     40  Ass. 

^)  See  Iq  Robins.  Gavelk.  ao.   femei,  thoug^h  Ihey.oani^ot  inherit 6*  4  £.  2.   Formd.  49* 

WNirate  di»ertBtioD  on  the  origm,    tp  each  Qther^  may  inherit  to^ethe^  ^>^-  K^atcliffe'i  caae. 

a^tiqiiitir,  and  uni  venality  of  pax-    to  their  father,  because  the  .descent^  ^o-  40,  4  K 

tible  ilncentB.    The  author  pur-    is  immedta/e  from  the  fethW.    See    (1  Rol.  Abr.  629.) 

soes  his  nzbject  amor^  the  Jews,    R.  Robins.  Disc;  on  loher.  Sd.ed. 

GreekB,  and   Romans,  and*  after-    p.  37.  and  Bro.  Abr.  pescetit,  pi. 

wards  attomt  most  o(  the  modem    2P.  and  1  Ro    Abr.  627 ^[Hai^r. 

natbM  in  Eqrope,  and  then  pro-    n.  5.  14  a.  (75).] 

ce«ds  t«  inquire  into  th^  state  of       (30)  The  exclusion  of  the  half 

oar  own  law  of  descents  before  the    blood  by ,  oar  l^^r  is  varipfialy  ac^ 

ConqiMst    See  page 30.'  Seealso    eoanted.fc^.    Sir  Martin  Wrij^ht    , 

Lord    Hale's,    learned    researehes   'icnnsiders  it  as  a  consequence  of  the. 

iototfae  bastory  of  the  law  of  de-    rules  eetabUshed  for  reatricting  the 

•eenti  in  hb  Hist. .  of  the  C  L.    suooession  to  the    de^ndants   «f 

c.  U.  u.906.~[HaJ|;r.  n.  2.  14  «.    the  4nt  feudatofy,  in  oooforoaity 

C3)-r  to  the  strict  notion  of  feuds.    See 

QtS)  Bat  daog^ktars  by  diileitnt    Wright's  Ten.  184.  where  the  ex- 
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be  a  complete  heir,  for  that  he  hath  Dot  the  whole  and 
complete  blood  (31),  and  the  law  io  deacenta  in  iee^v»>«> 
pie  ^oth  respect  that  which  is  complete  and  perfect  And 
this  maxim  doth  not  only  hold  where  lands  (whereof  Lit- 
tleton here  apeaketh)  are  claimed  or  demanded  a.s  heir, 
(jr)  7  E.  4. 15.  fyj  but  also  in  case  of  appeal  of  death  :  for  if  one  brother 

be  slain,  the  other  brother  o(  the  half  blood  shall  never 
hare  an  appeal  (albeit  he  shall  recover  npthing  therein 
either  in  the  realty  or  personalty),  because  in  the  eye  of 
the  law  lie  is  not  heir  to  him.  Also  this  rule  extends 
9Mt.797.  to  a  warranty,  as  our  author  himself  elsewhere  hold- 
€th  (32).      ^. 

LITTLETON.         JlND  if  a  man  hath  issue  a  son  and  a  daughter  by 
£Seet  7*  14  a.]   one  venter^  and  a  son  by  another  venter^  and  the  son 
\  ^ '')  qf  the  first  ^venfer  purchase  lands  in  fee  and  die  with- 

out issuey  the  sister  shall  have  the  land  by  descent j  as 

4 

clufion  ot  lincftl  ascent  is  excused  reversion  expectant  on  an  estate  for 

cMi  the  same  principle.    See  also  life,  and  dies  wiUiout  issue,  regn- 

Blaekst.  Law  Tracts,  t.  I.  p.  213.  larly  his  brother  of  the  half-blood 

8vo,  ed.  where  the  feudal  reason  is  shall  not  be  heir  to  him ;  -  becaute 

explained  more  at  Urg;e,  thoug^h  though  when  there  is  a  mesne  seiaui 

the  author  admits  that  the  practice  he  ought  to  make  himself  heir  to 

goes  much  further  than  the  prin-  hint  who  is  last  actually  sailed ;  yet . 

ciple  will  warrant.    Others  there  when  there  is  not  such  a  mesne  sei- 

are,  who  insist,  that  the  true  reason  sin,  he  ought  to  make  himself  bear 

why  the  brothers  of  different  vetv-  to  him  in  whom  it  first  vests  by 

ten  cannot  inherit  to  each  other,  is  purchase.    Yet  see  M.  1  Car.  C.  B. 

the  aversion  bur  Saxon  ancestors  Cro.   no,    16.      Hodgdcinwn   and 

had  to    second    marriages,  which  fVdod.    A.  having  issue  GU  a*  son 

**  they  are  said  to  have  deemed  at  by  one  venter,  end  C.  by  another, 

best  but /a  permitted  fornication,  devises  to  6.  and  the  heirs  male  of 

fiat  this  unfavourable  idea  of  the  his  body,  remainder  to  the  heirs 

vaia  iiertUa  was  not  peculiar  to  the  male  of  the  body  of  the  devisor,  and 

Saxons,  or  any  othe^  descendants  of  to  the  heirs  male  of  their  bodies, 

#  the  ancient  Germans.     SeeTayl.  remainder    to  the  dcvisor^s  right 

£^em.  Civ.  L.  294.-r-[Htfrgr.  n.  3.  heirs,  and  dies.    B.  dies  without 

14  a.  (74).]  •  issue.     Ruled,  that  C,  shall  take  as 

(31)  See  what'  is  observed  on  heir  male  of  the  devisor,  becaaae 
Lord  Cokeys  explanation  of  the  it  is  quuui  an  entail  aoitording  to 
meaning  of  the  term  v}Hole  bhdd^  in  LittTeton,  sect.  "SO.  But  it  f^ema, 
1  Sid.  200.^  See  too  1  Vent.  424.  that  the  fee  shall  descend  to  him, 
and  2  P.  Wms.  667.-r-{Haigr.  n.  4.  since  it  is  a  void  devise  of  the  ieo- 
14  a.]  simple,  and  doth  not  vest  by  por- 

(32)  ^  So  bro{her  of  half-blood    chase  in  the  ddest  son,  but  by  de- 
-    shall  not  have  eif^r  on  fine  levied    soisnt**    Hal.  MSS. — iHafgr.ii.6. 

•by  the  elder  brother,  tho^,'if  14  a.  (76).] 

there  had  not  b#en  such  fine,  the  [See  Watk.  l)ese.  156.     Fcam. 

land  would  descend  to  him  "    HaL  Coot.  Rem.  108—1 13.  [—[Ed.] 

MSS.    ••  Jffota^  u  A.  purchases  a  * 
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hear  ta  her  brother  (33),  and  not  the  younger  brother^ 
for  that  the  sister  is  of  the  whole  blood  of  her  elder 
brother  {t). 

ft 

This  18  piit  for  an  example  to  illustrate  that  which  hath  ..  14  ft. 

been  •§:•!(!,  and  needeth  do  explanation.    And  herewith  »  ^^  v 

agreeth  Britton. 

•^ND  also  J  where  a  man  is  seised  of  lands  in  fee-     UTTLITO^.. 

^imphy  and  hath  issue  a  son  and  daughter  by  <>^*^|i^^i,^i<^,i© /V«* 
venter^  and  a  son  by  another  venter ^  and  die,  and-  thetru. 
eldest  son  enter,  and  die  without  issue,  the  daughter 
shaHhav  the  land,  and  not  the  yotmger  son  ;  yet  the 
younger  son  is  heir  to  the  father, hut  not  to  his  brother. 
But  if  the  elder  son  doth  not  enter  into  the  land  after 
the  death  qf  his  father,  but  die  before  any  entry  made 
by  him,  then  the  younger  brother  may  enter,  and  shaly 
have  the  land  as  heir  to  his  Jather.  But  where  the 
elder  son  in  the  ease  aforesaid  enters  after  the  death 
of  hisjather,  and  hath  possHessuni,  there  the  sister  shall 
hatfe  the  land  ;  because  posses^io  fratris  de  feodo  aim- 
plici  facit  sororerii  esse  hssredem.  But  if  there  be  two 
brothers  by  divers  venters,  and  the  elder  is  seised  of  .  < 
land  infee^  and  die  without  issue,  [and  his  uffcle' en- 
ter as  next  heir  to  him,'  who  also  dies  without  issue 
(34),]  now  the  younger  brothel  m,ay  have  the  land  as 
heir  to  the  uncle,  for  that  he  is  qf  the  whole  blood  to 
hifn,  albeit  he  be  but  of  the  hal^  blood  to  his  elder 
brother.  ' 


^33)   m  ta/rete,  omitted  in  L.        (34)  AU  b^lw^en  the  brackelB 
mod  M.  and  Roh.  onptted  in  Roh.  edit 


(*!*)  So,  if  a  man  has  three  dbug^hten  by  ooe  Tentisr  and  one  daughter 
bj  asMrther  renteri  and  dies  seised  of  lands,  and  all  enter,  and  after  two 
ofthe  daughters  by  the  first  venter  die,  the  third  daEoghier-  of  the  first 
▼etttfer  shiil  be  heir  to  them,  and  shall  have  their  two'.partk ;  and  the 
fimrth  daughter  shall  tike  nothing  fixnn  them,  because  she  is  of  the  half 
Mood.  Bro.  Ah.  tit.  Descent,  20.  But  sisters  of  the  half  blood,  thao|:h 
thfljr  eanswt  soooeed  as  hdrs  tp  eaijh  other,  yet  may  tacoeed  as  the  heirs 
of  omr  ccbsmon  fiither,  being  equally  his  children.  Ibid.  Wayc.  Deae. 
1«5.  n.  (b).— [.£d.] 
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15  b.  (z)  PossesM/ratrU  de/eodo  simfriid/Mt  Mirarem 

uv'finwtoir^^  Horeapon  four  ihings  «re>to  beobiorF- 

lbL65.  Hid.iib.4.loi.  edy  every  word  almost  beiof;  operative  and  material. 
Fi^tt  libi  «p.'  u** Vinty  that  the  brother  must  be  io  actual  possession  ;  for 
S4.  e!3.30.  pos9e83ioefii  qu€isi' pedis  positio.  '  Secondly,  de/eado 

simplki  exclude  estates  ii^  tail.    Thirdly, /acit. saroKem 

(•)  IUtciiife*« ease,     esae  haredem.     So  as  fa)  *sdror  est  hsft^esjacia,  and 

fi781*  therefoie  some  act  must  be  done  to. make  her  heir^  and 

(5)  BHiion,  oKj^  lis.  the  youjuger  sou  is  Aa?re^  natus  (bj^iiuo  act  be  done  to 

the  contrary.     And  albeit  the  words  be  fadt  sororem 

esse  hmredemy  yet  this  doth  extend  to  the^i^sue  of  the 

sister^  &c.  who  sfaaU  inherit  before  the  younger  brother. 

rCn>.Cha.  601.)     Fourthly,  Of  dignities,  whereof  no  other .  po9sf|»s{on  caa 

be  had  hut  >such  ss  dirscend  (as  to  be  a  duke,  marquis^ 
ear]^  viscount,  or  baron),  to  a  man  und  bis  heirs,  tti(ure 
can  be  no  possession  of  the  bnother  to  make  the  scaler 
iaherit  (85),  but  the  younger  brother,  being  heir.^as 
Littleton  saith)  to  the  iather,  shall  inherit  the  dignity  in- 
herent to  the  blood  j  as  heir  to  him  that .  was^rst  iureated 
noble. 

(«)  8  E.  3. 11.  «  //I  fee-simpU:^    .(c)  J'or  half  blood  is  not  respect- 

'4fi  E  3  1^    Rat-  ff  MT  %    ^    t  .  j- 

fdiffe'^MiT  3Co.'4l.^  ^^  estates  in  tail  (u),  because  that  the  issuea  do  claim 

in  by  descent /7er  formam  donif  and  the  issue  iq.tail  i» 
ever  of  tlie  whole  blood  to  the  donee  (36). 


14  b. 


^ySeised  qf  lands  in  fet-simph.^*    These  words  ex- 

W)  94  £.  3.  £4-  30.  ^"^^  *  ^***"  ^^  fee-tail,  albeit  Jie  hath  a  fee-simple  ex- 
31  E.  3.  Count  de  pectant  (d)  (37).  And  therefore  if  lands  be  given. to  a 
tit.  Voucher.  37  An.  nian  and  his  wife,  and  to  the  heirs  of  their  two  bodirs,  the 
p.  4.   40  E.  3. 9.       remainder  to  the  iieirs  of  the  husband,  and  they  have  is- 

48K.3,  10.    39E.  1  •  •  ^ 

&I1.13.    7H.6.3. 

(I  Rol.  Abr.  627.)  (35)  gee  Hargr,  n.  3.  15  b.  (86)  49.*'    Hal.  MSS.--(Hargr.  0.  2. 

ante,  vol.  1.  p*  1 14.  n.  VI.  15  b.) 

(36)  "8E.  3.  11.     12  E.  4.  19.        (37)  "  7  H.  4.   16.      Vi<L    38. 

49  E.  3.  12.    4  E.  2.    Jqnuedon  A».  8.^    H^.  MSS.-r(HargT.  u. 

Sr.  14  b.). 


(U)  80  ui'JDm  d.  Oftg§ry  t.  4VithelOs  8  T.  R.  S 1 1 .  it  .mmn  hdd,  that 
the  rule  ot^^oueitio  frUru  tloei  not  appt^R  to  oiUtflt  tail^  ii«r  Bvon  Io  in- 
heritanctefl  m  fee-iimple,  Without'  jm  aotual  poHotdoD^vif  the.faortlier  of 
tha  whole  bIbo(L~[£tf.l 


I 
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sue  a  801^  and  the  wife  dieth,  and*  he  taketb  another  mJlt^ 

and  bttb  issue  a  son»  the  father  dleth^  the  eideat  son  en- 

terethf  and  dieth  without  issue,  the  second  brother  of  .    . 

the  half  blood  shall  inherit;  hecause  the  eldest  son  bj^ 

his  entry  was  not  actually  seised  of  the  fee-simple^  being 

expectant,  bat  only  of  the  estate  tail  (38).     And  the  rnle  (Cro.  Cba.  4U. 

ia,  thai posses^io/rairiscle/eodosimpliei/aciisororefn  ^^^  ^^O 

e9se  hseredenif  and  here  the  eldest  son  is  not  possessed 

of  the  fee-«mple,  but  of  the  estate  tail  (39),    And  where      t^^°*  ^^«  ^/^ 

Littleton  speaketh  only  of  lands,  fej  yet  there  shall  be  U)  S£.  4.  fol  7. 

*jpo8sessio/rairi9  of  an  use  (40),  of  a  seignory,  a  rent,  an  wiSSie^^we.^ 

advowson  (41),  and  other  hereditaments.  (H^)* 

«*  Jind  the  eldest^  son  doth  enter.  '*  (f)   Thesie  words  what  tebm  it  necft- 
are  materially  added  when  the  father  dies  seised  of  lands  ^-    ^^  _ 
in  fee-4imple,  for  if  the  eldest  son  doth  not  in  that  case  34  An.  lO.   3i  E.s. 
enter,  then  without  question  the  youngest  *son  shall  beg^^^g^f  ^^^^; 
heir,  because^  as  it  hath  been  said  before,  regularly  he94. 
must  make  himself  heir  tft  him  that  was  last  actually  sei-  ^is  a 

sed  (or  to  the  purchaser);  and  that  was  to  the  father 
where  the  eldest  son  did  not  enter.     And  therefore  Lit-, 
ileton  addeth,  that  the  »on  is  heir  to  the  father.  '  fg)  But  (^)  11  H.  4. 1 1. 
when  the  eldest  son  in  this  case  doth  enter,  then  cannot  13.  40  Aas.  p.  6.  Rat- 
theyooi^at  son,  being,  of  the  half  blood,  be  heir  to  thec^*ff«'*<*»*-  3Co.4i. 
eldest,   but  the  land  shall*  descend  to  the  sister .  of  the 
whole  blood,    v  Yet  in  many  cases,  albeit  the  son  doth  hot 
enter  into  lands  descended  in  fbe-simple,  the  sifter  of  the 
whole  blood  shall  inherit :  iind  in  some  cases  ^'faere  the 

(3Q  Aoc.  Bro.  Abr.  Diiewi^  pi.  ibr  aBe9.  within  t^e  statute  are  I«nl 

13. 14.  and  30.    Scirt  Facias,  pL  cftate8.~rHaisr.  n.  5. 14  b.  (7^.J 

IS6.   and  Execution  67.    1 '  Rol.  .   [The  doictnne  of  half  bl<>od  is       ' 

Abr.  628.  and'  see  1  Show:  246.  now  applied  to  trusts  as  tallj  as  to 

and  3  Mod.  257.~[Hai^.  n    3.  legal  estates.    3  Cru.D%.  418.]-* 

14b.]  V^'\. 

[39)  ^  Tet  the  remainder  was  in        (41)  "« So  of  a  copyhold  belbre 

the  dder  brother  to  give  or  ferieit  admittance.    4  Co.  A  b.**    Htl* 

24  E.  a  90."  Hal.  MS8<«7[H«gr.  lASS.   9ee  ace.  Dy.  291  b.    Finch, 

Ik  4. 14  b.  (77).]        -     *•  8to.  ed.  21.~[Hai^.  n.  6.  14  b. 

(40)  See  Dy.  10  b.  1 1  a.  Pinch,  (79).]     , 

8vo.  M.  21.  and  2  Atad.  146,   Note,  [For  it  is  the  entry  ai|d  not  tibte 

that  liord  Coke  most  be  uodcorttood  adaiittance  which  makes  a  postettw 

to  mean  ftses  before  the  statute  lor  fratrit  of  eopyholds.    See  Fox  r. 

transferrii^  uses  into  posKssion,  or  AvUJA,*  1  Freem..46»    Watk.  Desc?^ 

tides  not  executed  bjr  the  statute ;  52.  n.  63*  h.i-^EdJ] 

Vol-  11.  2d 


SIO  O^    THJb   riTL£   TO  JIOOK   U. 

eU60l  son  doth  enter/ yet  the  youngeit  brother  of  the 
hilf  blood  shdl  be  heir. 

Whin  Ae  tiMter  thaa  (A)  If  the  father  maketh  a  leaie  for  years,  and  the  les- 
2J^2^**^'  see  entereth,  and  [the  father  (*)]  dieih,  the  eldest  son 
(A)  6E.  4. 7b»  dieth  during  the  term  before  eotry  or  rece^it  of  rent,  the 
4&E.  3.  tit  RrieiM  yooDgest  SOD  of  the  half  blood  shall  not  inherk,  but  the 
f^  (PoittM.  sister  (4S)  ;  because  the  possession  of  the  lessee  for  years 
41.)  *   is  the  possession  of  the  eldest  son,  so  as  he  is  actually 

seised  of  the  feorsimplei  snd  consequently  the  sister  of  the 

whole  blood  is  to  be  heir  (4S).  The  same  law  it  is,  if  the 
nao)*  lands  be  holden  by  knlght-service>  *and  the  eldest  son  is 

within  age)  and  the  guardian  entereth  into  the  lands. 

And  so  it  is,  if  the  guardian  in  socage  (w)  enter  (44). 

• 

(*)  The  words  placed  within  indememc-  '  T.  9  Car.B.  R.  Wee- 

bneketteieBotintheotigmsl,biit  ^iMi'«  ewe."    Hal.  lN88>-(H«isr. 

are  intoted  by  the  editor*  wneoea-  ji.  3. 15  a.  (81).] 

8UT  to  the  MDie  of  (he  paiaace.  .  (44)  **  See  accordingly,  though 

/  (42)  Adf.  aeo.  Mo.  1S5.    But  it  fhe.lord  aeiae  the  land  in  locase  as 

is  said  to  be  otherwise,  if  the  lease  guardian  in  chiTaliy.     11  Ass.  6. 

Ii  of  a  oopyholdt  unless  made  by  34  A«.  10.    See  12  £Ks.  Dy.  299. 

M^qmiiEer.    3  Leon.  S9.  and  4  Leon,  so  aa  to  ODpyholder  or  tenant  at 

38^Hargr.  n.  2.  15  a.  (80).].  will.    Quaere  of  tenant  by  suSer- 

(43)  »Tet  in  pleading,  &  shall  anoe."    Hal.  MSS.--In  ienk.  242. 

not  be  said  letitfi  tn  liem^fie.    De-'  it  is  said,  that  the  entry  of  a  devisee 

*  ftndant  avows,  because  I.  S.  was  for  yAurs  will  make  a  potttisio  fra- 

•elMd  to  his  demant  of  fee  and  tHi,    See  Vm.   Abr.   Duetni^  K. 

fhsited  rent ;  pbdntiff  repUea,  that  {d,  34.    See  iiirther  on  thii  subject 

a  lom;  time  beibre  the  said  [.  S.  in  <be  case  of  Jfewman  and  Aet^- 

Inaed  tp  him  kit  yean.    It  is  not  fnan,  3  Wils.  51S.^Haigr.  n.  4. 

a  plea  without  traverUDg  the  Mitta  15  a.  (82).] 


-r— — 


'  (W)  The  possession  of  a  guardiantin  socage  is  the  possessidn  of  the 
ward ;  who  thereby  acquires  an  actual  seisin  withoot  entry.  And  wiiere 
aposthmaoua  son-is  born,  and  hir  mother  is  in  ponessioo  of  ihe  lands 
whereof  his  tauiep  died  seised,  she  beoomes  his  guardian  iii  socage ;  and 
the  infant  son  will  be  thereby  deem^ed  to  be  actually  seia^  of  the  inhe- 
ritance, so  as  to  ezdiide  the  half  l^lood.  OoodiitU  d.  Aevman  t.  J^ewnunij 
3  Wils.  51$.  So /in  a  late  case  it  was  held,  that  anenlry  by  a  mother,  as 
guardian  in  socage,  gave  a  sufficient  seisin  to  an  infrnt  to  exclude  the 
hehr  of  the  half  blood.  Doe  v.  Keau,  7  T.  R.  386*.  and  see  Doe  d.  jin- 
irtne  v.  HuUon^  3  Bos.  6  P.  643.  So  the  entry  of  one  coparcener,  Joint* 
tenant,  or  teoant  in  common,  is  sufficient  to  maJce  p&tstt$io  fratrit  in  the 
others  who  d^  not  enter,  tl>  the  exclusion  of  the  half  Uood.  Hob.  1^. 
Moor.  808.  546.  Bt  vid.  I  Ld.  Raym.  622.  5  Biirr.  2607.  Post,  373  b. 
So  the  entry  of  a  younger  brother  or  suter  (although  they  are  but*of  the 
half  blood),  is  the  posaeSBion  of  the  eldost  brotheri  or  other  svters.  -Gilb. 
Ten.  28.  158.  Plowd.  306  a.  Fila.  N,  B.  166.  (L)  p.  4^5.  n.  (a).  Bull. 
N.  P.  1012.  Jenk.  Cent  242.  pi.  25.  And  it  seems,  that  such  entry  will 
make  patfetsto  /rairis  vd  sororis  in  the  heir  a.t  law,  even  though  it  be  to 
the  exolufion  of  the  -very  person  who  enters.  Jenk.  Cent  ^2.  pi.  25. 
Ibid.  42.  pt  78.    Plowd;  306.    So  it  seems,  that  the  entry  of  a  person 
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■ 

But,  in  the  case  aforeiaid^  if  the  father  make  a  leaae 
for  life,  or  a  gift  in  tail,  and  dieth^  and  the  eldest  aon 
dieth  ID  the  life  of  tenant  fer  life  or  tentint  in  fail,  the 
yoanger  brother  of  the  half  blood  iriiali  inherit ;  becauae 
the  tenant  Tor  life  or  tenant  in  tail  i^  seised  <^  the  fk«e- 
hold,  and  the  eldest  son  had  nothing  but  a  reversion  ez- 
peetant  upon  that  freehold  or  estate  tail«  and  therefore       ^    ^ 
the  youngest  son  shall  inherit  the  land  as  heir  to  bis  fa* 
ther,  virho  was  last  seised  of  the  actual  freehold.     And 
albeit  a  rent  had  been  reserved  upon  the  lease  for  life, 
and  the  eldest  son  liad  received  the  rent  and  die^,  yet  it 
is  holden  by  soine  (*)  that  the  younger  brother  shall  i^-H^^i^JSaSo 
berit,  because  the  seisin  of  the  rent  is  no  actual  seisin  ofss  Aai.pJ? 
the  freehold  of  the  land.     But  35  A^s.  pL  2.  *seenieth  to  (^81)* 

be  contrary,  because  the  rent  issueth  out  of  theland,  and 
is  in  lieu  thereof  (45)»  wherein,  the  only  question  is, 
whether  such  a  seisin  of  the  rent  be  such  an  actual  seisin 
of  the  land  in  the  eldest  soii  as  the  sister  may  ih  a  writ 
of  right  make  herself  heir  of  this  land  to  herlirother. 
But  it  is  clear,  that  fiji{  there  be  bastard  eighe  and(«)  t4E.f.  B«tat4 
mulier  puisne,  and-  the  father  ihaketh  a  lease  for  life  or  a  •^  Vid,  jsct  8W. 
gijkjn  tail,  reserving  a  rent,  and  die,  and  the  bastard  re- 
edre  tte  rent  and  die,  this  shall  bar  the  mulier,  for  the 
reason  of  that  standeth  upon  another  maxim,  as  sha^l]  ma- 
nifestly appear  ia  his  apt  place,  sfsct  39d* 

•  ■  *  .      . 

(45)  **>••««,  ^M.  24  Car.  B.  R.  b^t^een  Piper  and  Maiert,  M8. 

between  jSmet  and  Cooke^   ruled  .|Up.  Iiy  Glyii^  J.^fHaigr.  n.  5. 

Unt  in  rack  eeae  seisin  of  rent  doth  15  a.  (83).] 

oot  make  j»otfecna  fratritJ**    Hal.  [See  aleo  Doe  v.  Kerne,  7  T.  R» 

MSS.  See  S.  €,  aeo.  AIL  88.~^S.  P.  39a  vocr]-^ Ed.[ 

adfudged  ace.  Trin.  Term,  1657,  *'                         . 


(Pot,  fU  a.) 


prap6ip|y  depntod  wfll  be  sufficiedt  to  give  an  actaal  teSsin,  and  majce  a 
pomtuio  fhUrit  in  him  \gr  whom  be  is  so  denttted.    WiUtk-Desc  67«    It 
ha»  been  said,  that  the  rule  of  posseiuio  frairis^  is  not  mneh  AroiiM^ 
3 Wfls^JSO.    j&crGoiridend  Btaohsteae, is.    Et  vld.  DeOrey^.  R^ 
ar^Mon,  3  Atk.  471.    Cunniy^hmn  y.  Mao^,  1  Ves.  177.    Cotvp^r  y, 
Zarl  Cmoper,  t  P.  Wms.  73^,  738 ;  and  it  is  alwajrs  presumed,  tluit  a  per- 
•on  rjaiming  is  cf  the  whole  Uood,  tiUtheeontrary  he  ibowii.  Kit^  St5  a« 
Plowd.77a.    T.  19*  H.  8.  pL'«.  fol.  lib,-  Watk.  Desc.  6a.  n.  (#)- 
However,  an  ingenioiU  author  on  the  law  of  inh^ritatioee^  ^ooeeives,  that^ 
jti  all  cases/ where  the  heir  exercises  any  act  er  dominion  over  th#  inhe- 
ritsnoe  (as  by  repairing  houses,  ieooe^  kc.  or  by  receinqg  rentf),  it  win 
amoont  to  an  actxial  entry.    Rob.  Law  Inherit  33.  n.  (Ot'ch.  4.  citcf 
1  Leen.  985.  and  Co.  Lite.  15.—[£if.]' 
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15  b. 


(P«rt,S5tb.) 
|1  Lmo.  «5.) 


^<  RtUtry  Hereupon  the  qoesliao  g^oweUi,  friietfaer 
if  theHiUier  be  seited  of  diven  several  pareeb  of  hod  in 
oae  coonty,  and  after  the  death  of  the  father,  the  son  en- 
lerelh  into  one  pared  i;enerally,  and  before  any  actoal 
entry  into  the  other  dieth,  this  general  enOy  into  part 
shall  vest  io  him  ao  actual  seisio  in  the  whole^  so  as  the 
sister  shaH  ioherii  the  tvhol^.  And  this  is  a  quart  in  21 
H.  7.  33  a.  (46). 

And  some  do  take  a  diversity  when  an  entry  shall  vest, 
or  devest  an  estate,  that  there  must  be  several  entries 
into  the  several  prceb,  but  where  the  possession  is  in  no 
man,  hut  the  fireehold  io  law  is  in  the  heir  that  entereth, 
there  the  general  entry  into  one  part  reduceth  all  into  his 
actoal  possession.  A^^  therefore  if  the  lord  entereth 
into  a  parcel  generally  for  a  mortmaiui  or  the  ieoflfor  for 
a  condition  broketi,  or  the  disseisee  iato  a  parcel  gener- 
ally, the  eptry  shall  not  vest  nor  devest  in  these  or  like 
cases,  but  for  that  parcel.*  But  when  a  man  dies  seised 
of  divers  parcels  in  possession*  and  the  freehold  in  law 
is  by  the  law  cast  upon  the  heir,  and  the  possession  in 
no  man,  there  the  entry  into  parcel  generally  seemeth  to 
vest,  the  actual  possesbion  in  him  in  the  whole.  But  if 
bis  entry  in  that  case  be  special,  ^\t^  that  he  enter  only 
into  that  parcel,  and  into  no  more,  there  it  reduceth  that 
parcel  only  into  actual  possession. 


(182)' 


(ifc)  19  £.  1  Qnan 


(A7C.S.Mtit 
Bar.  SSS.    3  H.  7. 5. 
(Attta,»a.) 


*"w^  man  seised  of  landsV  What  then  is  the  law  of 
tna  reot,  advowson,  or  such  things  thai  lie  in  grant?   (kj 
If  a  rent,  or  an  advowson,  do  descend  to  the  eldest  son, 
and  he  dieth  before  he  hath  seisin  of  the  rent,  or  present 
to  the  church,  the  rent  or  advowson  (47)  shall  desoend 
to.  the  youngest  soti,  for  that  he  Aiust  make  liimself 
heir  to  his  father,  as  hath  been  oftentime  said  before 
The  like  law  is  of  offices,  courfs,  liberties,  franchises 
eommons  of  inheritance, .  and  such  like.     (I J  And  this 


(46), «« Adjudged  aooQrdingly  in  good  seisin  of  adroivwo,  oomiiioiit 
the  pomt  P.  4  Eli*.  B.  R."  Hal.  .  &c  opvoMtan/  or  appurtaymL  18 
MfiS.— [Harer.  n.  8. 15  ♦.]  .   H.  6.  ^4."    HaL  MSS.-^Hairr. 

(47)  '^UttwMimadyowioDni    n.  1.  15  b.  (85>] 
grots.    3at  seiflin  ,of  a  ann^r  n 


cs.  xaox.       Tmsn  sbal  bit  sssesKT.  ill^ 

cise  df|foreth  from  the  case  of  the  tenant  by  the  curtesy^ 
for  there,  if  the  wife  dieth  before  the  rent  day,  or  that 
the  eharch  become  yoid,  because  there  Waa  no  laches  or 
debult  in  him,  nor  possibility  to  get  seisin,  the  law,  in 
respect  of  the  issue  begotten  by  him,  witl  give  hint  an 
estate  1^  the  curtesy  of  En^i^and.  But  the  case  of  the 
deseentto  the  youngest  son  standeih  upon  another  rea- 
son. Tie.  to.  make  himself  heir  to  him  that  iivas  last  aictu- 
tUBlly  seiseb,  as  hath  been  said. 

■  V  ■ 

^* Sdsed  cf  lands.^^     (m)  But  (48)  in  this  case,  if  15  a. 

the  eldest  son  doth  enter  and  eet  an  actual  possession  of  J^!"'»*^**^*-. 
the  fee-simple,  yet,  if  the  wife  of  the  father  be  endowedyboi. 
of  the  third  part,  and  the  eldest  so<i  dieth,  the  younger  («)  "^  H.  5  «,  S,  4. 
brother  ahall  have  the  reversion  of  this  third  part  not* 
withstandiofgpithe  eldisr  brother's  entry  ;  because  that  his 
actual  seiam  which  he  got  thereby  was  by  the  endow* 
ment  drfeated  (49).     But  if  the  eld6^t  son  had  made  a 
lease  for  life,  and  the  lessee  had  endowed  .the  wife  of  the  .»  ^    .^ .      .  , 
lather,  and  tenant  indower  had  died,  the  daiightef  should  i^i  b^   4  Co.  68  h.) 
have  had    the  reversion,  because  the    reversion ,  was 
changed  and  .altered  by  the  lease  for  life,  and  v  the  rever- 
sion  is  now  expectant  on  a  new  estate  for  life  (x). 

(48)  See  ante,  31  a.  vol.  1.  p.  and  diet,  Uie  sister  shaUiUTe  error;  .   , 

573—^75.  and  if  she  reTerBes  tJM  judgmeDt^ 

(48)  **  Bo  it  is,  if  father  makes  she  ahall  hold  against  the  brother, 

leaae  for  life,  and  afterwards  re-  .7H.  5.  4*    Sonharredbyfrlsever- 

covers  against  him  by  defiinlt,  and  diet  in  mort  d'aimcestor ;  the  sister 

(Bes,  a^  the   eldest   son.  enters,  shall  have  attaint  and  revekve  the 

agaiiMt  whom  the  lessee  <reoovers  jvdgiaent;  but  afterwfu^  the  bro- 

^  9«orf  ei  d^vreeat.   8  Ass.  6.    If  ther  shall  enter.    Kdjfr.  119  b." 

wife  recovers  dower  by  erroneous  HaL  MSS. — [Hai;(r.  n.  7.  15  a. 

judgpneot  against  the  ^der  brother  (84).]    ' 


(X)  Beibre  the  dose  of  this  diapter,  it  niay  be  desimble  to  state  th^ 
oftradngAtitlf  bydesoent  We  have  seen  that  there  are  two' 
leadiug'  Jiriiiciples  whiph  govern  tiiis  doctrine,  vi^  proximity  of  bipod, 
and  dignity  of  Uood.  And  tbeae  two  prinetptes  being  attended  to,  it  Trfll 
not  be  a  difficult  matter  to  ascertain  on  ^Hwin  the  law  casts  the  inhacit- 
aaoe,  on  the  death  of  its  last  possessor  ktestat^.  Sappose  then  i.  S.  dies 
MMcd  of  land  arhtob  be  aeqiUred,  and.whicb  thisreibre  he  Md  as^a  feud 
of  mdiWte  antiquity  :r-in  the  irst  place  saooeeds  hitf  eldest  son  or  bJs 
isaae:  aod^  if  liiii'line  be  extinct,  then  the  second  Son,  and  the  other  eons 
respectively,  in  order  of  birth,  or  their  issae :  and  m  defenlt  of  these,  all 
the  danghlan  together,  or  tfa^ir  issae,  .  On  fcilnre  of  the  descendants  of 
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J.&l|imi9U^4Qi0inae^liispur«nU,>G.Miilli.  8.  koilMia:  T».&rit 
the  eldest  brother  of  the  whole  blood,  or  his  iitiie  :  then  the  teoond  and 
the  other  whole  brothen  respectively,  in  order  of  birtii,  or  their  issve : 
then  the  sbtervof  the  whole  UikmI  aU  to^etbfri  or  Oieir  UMe,  la  delaet 
of  these,  the  issue  of  his  father's  parents,  G-  and  C.  S.,  respect  beine  still 
had  to  thehr  ag«  and  sex :  then  the  issae  of  his  paternal  ^ndfitCher^  pa- 
rents W.  and  C/  S. :  then  the  iasna  of  his  paternal  fraad^tber's  &thi^'i 
parents  R.  and  A.  S. :  and  so  on  in  \he  paternal  grand&ther's  paternal 
line,  or  blood  of  W.  8.  in  tf^nthlai.  IVhen  all  the  representatiTttsof  Cbe 
mal,e  stock  of  the  paternal  line  are  eztinat,  then  the  female  stock  of  the 
paternal  line  iii  like  manner  succeeds ;  be^nning,  according  to  the  doo- 
trine  laid  down  by  Jwt»e  Manwoode  in  Cktt  waA^tfrnke  (Plowd.  460l), 
and  adopted  by  Lord  Bacon  (Elem.  c  1.),  Sir  MatU^ewrHale  (H.  C  L. 
240.  ^44.),  and  Lord  Ch.  B.  Gabert  (Ten.  19.),  #ith  the  hem  of  the 
patemat  g;randmother,  in  preference  to  the  heirs  of  the  patenal  great- 
grandmother,  the  former  being  equal  in  digaity  of  blood  to  tha  latter,  and 
nearer,  in  point  of  proximity  of  Mood,  to  the  vnpotihu.  Atid  though 
this  dootrioe  haa  bean  oontroverted  by  Sir  Wiuiam  Blaefcitooa  (9  Con. 
238,  240.),  it  has  since  met  with  yery  able  supporters,  whose  amunents 
and  reasoning  on  tiie  subject  have,  we  think,  flie  most  weight.  Sae 
ReiaarkB  on  the  Law  of  Desoepts  fay  WjUiam  Osgoode,  &q.  of  Uaeola'f 
Inn,  published  in  1779.  2  Woodd.  262.  3Cru.  Dig.  425.  Inde&ult  of  tha 
male  and  female  stocks  of  the  paternal  line  of  J.  S.,  recourse  mutt  thaii. 


and  n^  before*  be  had  to  his  maternal  relations,  in  thaMme  regular  ioo- 
cessive  order  as  in  the  paternal  line.  But  in  case  J.  S  was  not  liunaelf 
the  purohaier,  bat  the  estate  in  iaot  eame  to  Mih  by  descent  from  1^ 
fiitheri  pother,  or  any  hi^r.apoestortliien  the  blood  of  that  Una  of 
ancestors,  from  which  it  did  not  descend,  can  neter  inherit ;  as  was  fully 
^splalnedin  a  former  part  of  this  Uiaptar.  Ant.  12  a.  p.  169.  Tbaatau 
4«ntshoulU  also  bear  io  mind,  that  in  the  above  pipcen  of  tradiig  tiHa 
heir  of  J.  S.^.  §•  is  the  person  supposed  to  have  been  last  actually  sefaefl 
cf  the  estate^  Tcr  if  aver  it  eomfs  to  vest  in  any  other  parsoavas  hahr  to 
J«  S.,  a  new  order  of  iUocesnpn  must  be  observed  upon  the  death  of  sueh 
heir :  aince  he,  by  his  own  seisin,  now  becomes  an  ancestor  or  ttipeif  and 
must  be  put  in  tha  plkte  «f  J.  ^^Ed,} 
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CHAP.  XXX. 


(I84y 


OF  TITLE  BY  PURCHiAE,  AND  BT  ISfiCHEA'i^. 


PtmcHAse,  18  in  lAibt  perjuisitumy  of  the  T€rb  per^  3  b. 

ptirere.  Littleton  describeth  it  in  the  end  of  Chapter  ^«^'«^«^«<l'«'*'^^- 
I.  in  this  manner :  <<  Also  purchase  is  caHed  the  posses^ 
aion  of  hods  or  tea^menta  that  a  man  hath  by  his  deed 
or  i^reement,  unto  which  possession  he  cometh  not  by 
title  of  des<^nt  frotn  any  of  his  ahcestors,  or  of  his  cdu^ 
sins,  but  by  his  own  deed.''  So  as  I  take  it,  a  purchase 
is  to  be  taken,  when  one  cometh  to  lands  by  conveyance 
or  title;  and  that  disseisins,  abatements,  intrusions, 
ttforpations,  and  such  like  estates  gained  by  wron^ 
are  not  said  in  law  purchases  (1),  but  (^ptessions  and  in* 

•       •  >  lit 

junes. 

^IJSOf  purchase  is  called  the  possession  of  ianiUa^     LITTLETON. 
tenements  that  a  man  hath  by  his  deed  er  agreemenij  [Sact  12.  18  a. j 
unto  which  possession  he  cometh  not  by  title  q/*  descend 
Jrom  any  of  his  ancestors^  or.  cf  his^cousinsj  but  by 

his  own  deed  (a). 

•  •  • . 

(t)Aoooid.  ante,  2  a.  (vol.  1.  p.  49M92.)i  and  poat,  id  b.  [Hargr.  p.8.3  b.  J 


(A)  The  feadal  writers  caUec^punshiMeonfueiftMr  or  cottfiiwilcp,  both 
^m6nf  any  means  of  ae^nirinf  an  estate  out  of  th«  oonunon  ooone  of 
iohsritance.  And  this  Is  still  the  proper  phrase  in  the  taw  of  Scotland, 
Dalrym.  P.  P.  p.  tlO ;  as  it  was  ,among  the  liTorman  Jurist^  who  styled 
the  ftnt  pordiaser  (that  ie,  he  who  brought  the  estate  into  the  fiumily 
wliirii  at  praeent  owns  it)  the  conqberDr  or  ijonquereutt  Gr.  Coustum. 
Olas».c«5^p«40^  andOIanvil  (lib-  7:cl.)  uses  the  word  tfueshtt  to 
dsMrte  the  property  whidia  persoift  has  acquired  by  his  own  act,  and  not 
fajdseBeat    Infra.  18 h. 

Tl»  dttbrsaoe  bitwaao  tile  aeqttisitien  of  an  estate  by  descent,  aiid  by 


^ 


9lii  or  nruB  sr  TvmeuASE,  b#ok  ii. 

(IM)^  "^Pmr^tmMtf  in  Laliiiy  baither  aegmsiittm^  of  the  verb 

^^^  oeTirfrOt  for io  I  find  it  lA  tbe «ri|;inel  Reipflteri  834.    /n 

*18  b.  tenfU  vel  iemmeniUf  quae  ^tmi  ei  muUeris  eonjunctim 

»-.-*  „.       ^      aefuitiveruniy  ^  Bnetoacalleth  ii perquisiium ;  and 

▼. li  7.  oui  ^7  Glenvill  faj  it  is  called  guaesius  or  perquuiium. 

perly  bjr  tome  kwd  of  conTeyanee,  either  for  money  or 
•ome  other  eooaiderstion,  or  freely  of  gift  ;  for  that  is 
in  law  also  a  purchase  (2).     But  a  descent,  because  it 

(S)  In  Plowd.  11.  SuDdaB  crw  notiufi; ;  bat  if  be  dies  dnriof  the 

mmA  Mjt,  that  one  may  have  eopCiDaanoe  of  the  partiealar  ce- 

land  by  |mn:haie  three  waji,  by  tate,  hu  bein  shall  take  as  par* 

baiigain  or  gift  finr  money,  by  gift  chasen.    1  RoL  Abr.  697.    Bat  if 

fnthont  any  reeoHipenee,  and  by  an  ertata  be  made  to  A.  for  lile, 

way  of  rBmaindBr.---[Haiy.  n.  1.  remainder  to  his  right  hein  in  fee, 

18  b.  (106).1  his  hein  shall  Uke  by  descent :  for 

[And  if  the  anoertor  devises  his  it  is  an  ancient  r^ile  of  law,  that 
estate  to  his  heir  at  law  by  will  wherever  the  ancestor  takes  an  es- 
.  wiUi  other  ifififtpt*^***,  or  in  any  taie  for  life,  the  heir  cannot  by  the 
other  shape  than  the  coarse  of  do-  same  conveyance  take  an  estate 
•cents  woaM  direct,  soch  heir  shall  in  fee  by  purchase^  but  only  by  de- 
taka  by  porehase.  3  BL  Com.  941,  temi.  ShOiey't  case^  1  Co.  104.  Et 
SwMiu  7.  Btarton,  15  Ves.  371.  yid.  2Lev.  60.  Raym.  334.  Ante, 
Thos,  if  a  man,  baring  two  daogfa-  p.  143.  n.  (F).  And  if  A.  dies  be- 
tars  his  hein,  devises  bis  lands  to  fore  entry,  still  his  heir  shall  take 
them  and  their  hei|s,  and  dies;  they  by  descent,  and  not  by  purchase ; 
shall  take  by  porehase  ai  joint-  for  where  the  heir  takes  any  thing 
tammts ;  for  the  estate  of  joint*  that  might  have  vested  in  the  ao^ 
tenants,  and  tenants  in  common,  is  eestor,  he  takes  by  way  of  descent, 
dilferent  as  to  its  natore  and  qnali-  -  1  Co.  98.  The  ancestor,  during  his 
u  from  that  of  oaparoenen.  Cro.  fife,  bean  in  hinmlf  all  his  hairs, 
Etiz.  431.  But  if  a  man,  seised  in  ante,  2S  b.  p.  142 ;  and,  therefore, 
fee,  davises  his  whole  estate  to  hit  when  onoe  he  is  ormigbt  have  been 
iMor  at  law,  so  tiial  the  hair  takes  seiiad  of  the  lands,  tbt  inheritaooe 
neither  a  greater  nor  a  lem  estate  so  limited  to  his  heiis,  vests  in  the 
by  the  devise  than  he  would  have  ancestor  himself:  and  the  word 
done  without  it,  be  shallbeadjndg-  '*hetn,*'inaus.caieis  not  esteem- 
ed to  take  by  descent,  (1  RoL  Abr.  ed  a  word  of  purehate^  but  a  word 
62AV*  evatt  though  it  be  cfaamd  of  ItaitlaltOfi,  enuring,  so  a  to  in- 
with  ineombmxi^  Salk.  241.  Ld.  crease  the  estate  of  the  anoeslpr 
Raym.  723;  this  being  lor  the  be-  from  a  tenancy  for  life  to  a  fee-sim- 
nett  of  crediton  and  others,  who  pie.  2  Bl  Com.  942.  ^nte,  376  b. 
have  demandp  on  the  estate  of  the  p  143.  8e^  further  as  to  the  die- 
ancestor.    2  BL  Com.  242.  tmction  between  words  of  purchase 

If  a  remainder  be  limited  to  the  and  words  of  limitation,  in  Watk. 

hein  of  A.,  hera  A.  himself  takes  Desc  155.  et  seq.]~[£tf.] 


.^mim 


pUrohase,  consists  p^rinoipaUy  in  two  points :  1st  That,  by  purclMlM,  the 
eftata  acquires  a  new  inbiadtable  quaUty,  and  isdesoendible  to  the  owners 
Uood  in  eeneral,  as  a  fend  of  indefinite  antiquity ;  whereby  it'  beconee 
inheritable  to  lib  hein.  general,  fot  of  the  paternal,  and  then  of  the 
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cotneth  merely  by  act  *of  kw,  is  not  said  to  b^a  puh-  ^       (186)* 
chase  j  and  accordingly  the  makers  of  ihe  act  of  parUa-^e?4?b^'tH*^'' 
ment  in  1  H.  5.  c.  5.  speak  of  them  that  have  lands  or^^P-^* 
tenements  by  purchase  or  descent  of  inberitance.     And 
so  it  is  of  an  encheat  or  the  like,   becaust;  the  inherit^- 
^Dce  is  cast  upon,  or  a  title  vested  in  the  lord  by  act  in      . 
law,  and  ndt  by  his  own  deed  or  agreement,  as  our  au-      ' 
thor  here  saith  (3).     Like  law  of  the  state  ofi  tenant  by 

• 

(3)  **Tbe  abbot  of  FounUiosof  .a  purehoie  and  a  detemli  of  the. 

the  order  of  Cistercians  before  the  ybnh«r,  because  some  act  by  the 

ooancil  of  Lateran  makes  a  feoS-  lord  is  requisite  to  perfect  his  title, 

meat,  and  the  bud  esoheats  to  hisk  and  the  actual  ponociiou  <tf  the 

alter  the  council  of  Lateran.     It  land  cannot  be  ^ined  till  he  enters 

iiBiuii  that  he  shall  not  be  cfaai^ged  or  brings  his  writ  of  escheat ;    of 

with  tithes,  because  it   is  not  a  the  latttr^  because  it  follows  the 

psrchase*    Qucere,  M.  7  Jac.  B.  R.  nature  of  the  seig^ory,  and  is  in- 

/Hefami  and  Watter,^'  Hal.  M8S.  heritable  by  the  same  persons.  'But 

It    was    decreed    by   the  g^eneral  9tr icily  speaking  an  escheat  is  a 

councfl  of  Lateran  in   1215,  that  tiUe  neither  by  purchase  nor  de- 

the  privilege    of  exemption  from  scent.     It    should    be   considered, 

tithes,  enjoyed  by  the  Cistercians  that  though  the  lord  must  do  some 

and  other  religious  orders,  should  act  to  put 'himself  into  the  aeltuU 

noJt  eztead  to  landi  purehatpd  t^er  poueittmi ;  yet  hu  iUk  to  tal^e  pos* 

that  oouncal.    JW  oeecuione  privi-  session  commences  immediately  on 

iegionan  su&rum  eedetia  tuiaritu  the  wairt  of  a'tenant*,  and  this  title 

prtegrmieniurt   deeemimiUi  utde  is  vested  in  him  without  waiting- for 

oHam  ierrit  et  a  modo  acquirendis,  his  own  deed  or  agreement,  and  as 

ke.  deeimat  persokantj  &e.     Gibs.  mQch  by  mere  act  of  law  as  the  title 

Cod.  Isied.  2  vol.  p.  700, 701.  This  of  an  heir  is  in  the  caae  of  a  do-' 

explains  the  case    (Uted  by  Lord  scent ;  and  therefore  both  tiUes  sre 

Hale.^ — An  etcheat  in  appearance  equally  excluded  from  beih^^iir- 

participates  of  the  nature  both  of  chases.   On  the  other  hand,  9KAw9$ 


maternal  line.  Sdly.  An  estate  taken  by  purchase  will  not  make  (Ae  per* 
soQ  wilb  acquires  it  answerable  ibr  the  acts  of  his  ancestor,  as  4n  estate 
hf  dsfcecnt  will.  For,  if  the  aneeitor  b^  any  deed,  obligation,  or  cove- 
nmtt  binds  himself  and  his  heirs,  and  dies  \  thi^  deed,  obligation,  or  co- 
Tcoant,  shall  be  binding  upon  |he  heir,  so  far  only  as  he  (or  any  cither 
is  trust  ibr  hin,  stat  29  Car.  1 1.  o.  3.  s.  10.)  Aad  any  estate  of  inherit- 
ancfl rested  in  him  by  descent  from,  (or  any  eitate  pur  anter  vie  coming  to 
hiJD  by  special  oconpancy,  as  heir  to  (Ibid,  a  IS.)  that  ancestor,  suffici^^nt 
to  soiswer  the  charge,  1  P.  Wms.  777  ;  whether  He  remains  in  possef^ion, 
or  Ims  aliened  it  bdbre  action  brought,  sUt.  3  &  4  W.  &  M.  c  14  ;  <vhich 
swfiicient  estate  is  in  lew  called  tuMi^  fcovn  the  French  Word  ussez,  ^r  ou^h. 
2  Bl.  Com.  842, 243,  244.  And  by  stat  49  Geo.  3.  c.  74.  wherpti  i  crson, 
being  at  the  thne  of  his  death  a  trader  within  the  mesning  of  the  bank- 
mpt  laws,  diet  seised  or  entitled  to  Veal  estate,  which  he  sh^ll  not  by  his 
laft  will  have  made  subject  to  the  payment  of  his  debts, -ind  which  be* 
lore  the  passing  of  this  aet  woukl  have  been  assets  for  tb^  payment  of  hi» 
debts  by  speci^ty,  in  which  the  heirs  were  bound, ';^^  «anie  shall  be 
aaaett  in  the  hands  of  the  heir,  or  devisee,  to  be  administered  in  equity 
lor  payaint  of  all  hir  debts,  whether  by  simpV.  contract  or  by  spe- 
cialty ;  creditors  by  specialty,  in  which'the  Ijeir  are  bound,  to  be  6rit 
paid. — [Ed.] 

Vol.  ir.  2  jb 
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'tlie  curtesy,  (eaant  in  dower,  or  tbe  like.  But  such  as 
aUain  to  lands  by  mere  injury  or  wrong,  as  by  dlaseisiD, 
tntrusioo,  abatement,  usurpation,  &c  cannot  be  aid  to 
come  in  by  purchase,  no  more  than  robbery,  burg^ry,  pi- 
racy, or  the  like,  can  justly  be  termed  purchase  (4). 

•  UTTLETOST.         jlND  it  is  to  wit,  that  this  word  (inheritance)  is  not 

[Sect  9.  16  a.]   ^^^  intended  where  a  man  hath  lands  or  tenements 

mt^a^UeabUictn-by  descent  of  inheritage,  but  also  every  fee-simple  or 

heriiabu  properhf  ae-  ^^^i  /^x  ^f^ich  a  man  *hath  by  his  purchase  may  be 

tntirtd  'bv  vurauut^  €u  ^  . 

teeUoi  b^iateau.       said  an  inheritancCj  because  his  heirs  may  inherit  hinu 
(187)  pQir  ifi  a  writ  of  right  which  a  man  bringeth  of  land 

that  was  his  own  purchase^  the  writ  shall  say^  quasi 
clamat  esse  jus  et  ba^reditatem  suam.  ^dnd  so  shall  it 
be  said  in  divers  other,  writs  which  a  nian  or  woman 
bringeth  of  his  own  purchase^  as  appears  by  the  Be- 
gister, 

9 

» 

^  sTuJ^h  ^"^  "  Quam  clamat  esse  jus  et  haereditatem  suam,'' 
Pleta,  lib.  V  cap.  1.  (bj  Here  our  author  declareth  the  right  signification  of 
(Post,  383b.  -^j^  word  (inheritance J ,     And  true  it  is,  that  in  the 

writ  of  right  patent,  &c.  quando  dominus  remit  tit  cu^ 

riam  suam^  the  words  of  the  writ  be,  quarn  clamat 

esst  jus  et  hasreditatem  stuim.     And  in  the  precipe  in 

p^  It^gvt  M.  1, 2.    tapittj  in  a  cui  in  vitdy  (c)  when  the  defendant  claimeth 

^  '    *    *       '  by  purchase,  the  writ  is,  quam  clamat  esse  jus  et  hsere- 

ditatem  9uam.    And  with  Littleton  agreeth  Register 

• 

is  aot  a  iiiivt  by  tfueen/  ;  for  Uie  lord  jmcU  instead  of  distribuiini^  all  the 

tains  in  his  capacity  of  l9rd  of  the  aeveral  tiUes  to  land  under  puf 

seign«ry  of   -vhich   the  land   es-  e^ose  and  tfemreiiA  it  would  be  mere 

cheated  was    feoldeo,  and  not  as  accurate  to  say,  that  the  thle  to 

fytify  or  by  ri^ht  of  blood.    Nor  is  land  is  eiUier  by  jntrehoie,  to  which 

U  toy  objection  to  this  way  of  con-  the  act  or  agreement  of  the  party 

sidcnng  the  title  by  escheat,  tiiat  is  eseiitial,  or  by  mere  aei  ef  low, 

the  liod  escheated  will  be  inherit-  and  under'  the  latter  to  consider 

able  ui  the  loid  as  land  by  pur-  first  detceni^  and  then  escheat,  anl^ 

dnase,  Wfere  he  has  the  seignory  such  other  titles  not  being  by  de- 

by  purchaie,  and  as  land  by  de-  scent,  as  yet  like  them  accrue  by 

scent,  when  he  has  the  seignory  mere  act  of  law.    See  on  thisaab- 

by  descent ;  kr  the  reason  of  Uiis  ject  Blackrt.  Comment  ed.  6.  t.  2. 

w,  not  Uiat  the  <,scheat  is  either  a  p.  241.  and  201.— f  Hargr.  n.  2. 

purchase  or  descent,  but  because  18b,  (106).] 

tfie  escheat  foUoWu  Uie  seignory,  [See  ant  p.  IS6.  n.  (D).>-{^E*  1 

fijm  which  the  right  to  it  is  deriv-  U)  See  aoc  ant  3  b.  p.  iSt 

ed,  asan  aooessary  to»<  principal.  (6)  on  laiU,  not  in  L.  and  M. 
According  to  thu  Tiew  cf  the  sub- 
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fol.  4.  and  232,  and  the.boofk  in  49  E.  3.  22.  against  8"^' J^'g'^^^%^4.5. 
den  opinions.  7  H.  4.  6.     10  H.    6.  9.     39  H.  6.  38.  ioh.6.9.    3»«.6.' 
PI.  Com.  Winjbeahe'fl  case,  47:     And  yet  in  7  H.  4.  5.,^^^«|'j^\^^.f ' 
which  is  the  book  of  the  greatest  weighi,  Sir  William  caae,'47&  48b. 
Thiroiog,  chief  justice  of  the  common  bench  (as  it  seem- 
eth  df.ubting  of  it),  went  into  the  chancery,  to  inquire 
of  the  chancery  men  of  the  form  of  the  writ  in  that 
case  ;  and  they  said  that  the  form  was  both  the  one  way 
and  the  other,  so  as  thereby  the  opinion  of  Littleton  is 
coBfirmed,  and  the  book  in  6  E.  3.  fo.  30.  is  notable;        6K.3.^ 
for  there  in  an  action  of  waste  the  plaintiflF  supposed, 
that  the  defendant  did  hold  de  kserediiate  8ud,  and  it  is 
rokd,  that  albeit  the  plaintiff  purchased  the  reversion, 
yet  the  writ  should  serve-    Aod  there  it  is  said,  it  hath 
been  seen,  that,  in  a  cui  in  vita,  the  writ  was,  which  the 
demandant  claimed  as  her  right  and  tnAm/ance,  when 
it  was  her  purchase.     And  so  this  point,  wherein  there 
might  seem  some  contrariety  in   books,   is  manifestly 
deami.     But  in  the  st(ituie  of  W.  2.  cap.   5.,  de  'A^^'^,:^^iJ.^ 
ditate  ttxorumj  by  construction  of  the  whole  statute,  isasH.  6. 54,  I*.  R.  B 
taken  only  for  the  wives'  inheritance  by  descent,  and^*^- 
not  by  purchase,  as  appeareth  m  I  E.  2.  tit.  Quare  im- 
ped. 43.  35  H.  6.  54.  F.  N.  B.  34  b. 

^^Jlnd  itisfo  wit.''    This  kind  of  speech  ^s  U5edSect.4M6.^7.5^^^^^^ 
twice  in  Chapter  I.  and  oftentimes  by  our  author  in  all  134. 229. 243. 259. 
his  three  *Books,  and  ever  teacheth  us  some  rule  of  law,  ^'  ^'  ^^;  ^^ 
or  general  or  sure  leading  poinV  as  you  shall  perceive  by  489.  «^' ^^-J^' 
reading,  and  observing  of  the  same,  which  for  the  ease  (1^^) 

of  the  studious  reader  I  have  observed. 

(dj  Escheat  (6),  escheat  a,  is  a  word  of  art,  and  de- 
rived from  the  French  word  escheat  fid  est  J  cadere,  ^^  ^    . 
exeidere  or  accidere,  and  signifieth  properly  when  ty  Jg/^^^^ 
accident  the  lands  fall  to  the  lord   of  whom  they  are  Ciaov.  l^-T  «p.  n. 
fadden,  in  which  case  we  say  the  fee  escheated  (b).    And,  P|^iii,;6;  ^  5/  . 

(6)  See  Wn^VB  Ten.  116.    2    1.  p-  238.  and  2  Blactat  Comm.  grittin,  ^p.' 37.' & 
BlidBt.UwTnict»,8vo.  edit  vol    6tii  ed.  241.— [Hwgr.  n.  6.  13  a^l    ^pUQ.    F.  N.  B. 

_  100,    Tr.  19E.  l.in" 

"""^ — '         ^  Banco  Rot  26« 

.  ,(3Inrt.21.    4  iMt.  . 
(B)  The  doctrine  of  escheats  wa«  originally  derived  from  the  feodal  Jjg.   f.  N.  B  144  b.) 
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therefpre^  of  some,  escheats  are  called  eacaidentime  or 

(e)  Fieta,  lib.  6.  oa.  1.  ttrrae  excodenHoles  (t),     Dominua  verd  capitalisloco 

^^^^k^"^  '^^  Aa«r«rfw  habetur,  quoties  per  de/eefum  vel  delictum 

exiifiguitur  sanguis  sui  tenentis.     Loco  haeredis  et 

haberi  pottrii  nisi  per  modum  donationis  Jit  reversio 

oujusqut  tenementi.    And  Ockani  (who  wrote  in  the 

mi^n  ot'  Henry  the  secoiid)  treating  of  tenures  of  the 

king,  saith,  jDorro  eschaetae  vuigd  dicuntuvj  quae  de^ 

cede n  aims  hiis  qui  de  rege  tenent^  fyc,  dim  non  exisiii 

Etduaiaristteitherbyratione  sanguinis  haeresy  adfisctitn  relabuniur*     (f) 

(f)  PI.  Com.  Dame    ^^  *"  escheat  doth  l»ppen  two  manner  of  ways,  aut  per 

'**^'y^*"-  defectum  sanguinis^  i.  e«  for  felony,  and  that   is  by 

judgment  three  manner  of  viray^,  aut  quia  suspensus 
per  collum^  aut  quia  abjuravU  regnum^  aut  quia  ut» 
legatus  est.  And  thercfoi^e,  they  which  are  hanged  bjr 
martial  law  in  furore  belli  forfeit  no  lands :  and  so  in 
like  cases  escheats  by  the  civilians  are  called  cadufio. 

c      *.??.  \  Bschaeta  is  derived  of  this  word  eschier.  quod  e^i 

See  of  Una  iti  the  .  ^  ^ 

CtiaptAr  of  Fee-Sim-  ctccidere ;  for  an  estheat  is  a  casual  profit,  quod  cu^dtUi 
0%!Si^*Abr  8w        ^^^omino  ex  eventu  et  ex  insperatOy  which  happeneth  to 

F.  N.  B.  144.    Ante,  the  lord  by  chance  and  unlooked  for.     And  of  this  word 

13  a  ^ 

/i8o\*  eschaeta  cometh  eschaetoTy  *an  escheator,  so  called,  be- 

cause his  office  is  to  inquire  of  all  casual  profits,  and  ihem 
to  seize  into  the  king's  hands,  that  the  same  may  be  an- 
svvered  to  the  king  (7). 

Chapter  of  Warrantie^,     ^^t^^^  may  escheat  to  the  lord  two  manner  of  wftys  j 
«ect  * 

74^!fr*7^^^riv« J ff^«     ('')  S««  ^"'•"'er  aa  to  escheat  and    3.)  4  Inst.  ^25.  Mad.  Excheq.  chap. 
8th  I  M^  '•^    iftS^^  wc/ica/or»  post,  13  b.  and  ante,  18  b-     10.  ».  i2.-[Hargr.  n.  1.  92  b.] 
lum  i.ona.  eo.  1823.J  ^^^  ^^^  2,  Uiere,  (sup.  p.  186.  n. 


•*— t- 


law,  and  was  introdaced  into  England  by  th)B  Normans.  It  is  founded 
im  this  principle,  that  the  blood  of  the  person  last  seise<j  in  fee.  ia«  bj 
soijie  means  or  Mher,  utterly  extinct  and  gone :  and  since  none  can  inhe- 
rit his  estate  but  such  a?  are  of  his  blood  and  consanguinity,  it  follows  as 
a  regular  consequence,  that  the  Inheritance  itself  must  foil.  The  land 
must  become  what  the  feudal  writers  call  feodum  aperium^  and  must  re- 
siSt  back  to  the  lord  of  the  fee,  from  whom,  or  from  whose  ancefior,  it 
was  originally  derived.  2  Bl.  Com.  245.  Wright.  Ten.  1 15.  2  Inst.  64. 
An  eaeheat  was,  therefore,  in  foct,  a  species  of  reversion,  and  is  so  called 
and  treated  by  Bracton.  Bract  23  a.  3  Cru.  Dig.  491.  Watk.  Desc.  2. 
Snprt,  u.  (3),  p.  tW.^m] 
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one  hy  attainder,  th^  other  without  attainder.     By  at- 
tainder in  three  at>rts.     First,  Quia  mfpensuB  eat  p$r 
calium.      Secondly,    Quia   abfunmt    regnum    {^)^ 
Thirdly,   Quia  utkgaius  egi  (c).     Without  attainder  jf^^V**^"^^' 
as  if  the  teo^t  dif:e  without  heir  (p).  ' 

(8)  Aberration,  according  to  the  of  which    it    was    consequential,          •         *.      ' 

antitni  ose  of  the  word,  hod  the  having^  been  taken- away  by  a  sta« 

<#Mt' of  iu  attainder ;    becacue  it  tiite  of  Jamas  tiie  Fiirt.    See  1^1 

waa  necessarily  accompanied  with  Jam.  c.  28.  s.  7.   2  Inst.  629,  and 

die  confession   of  a  felony.     Bat  2  Hawk.  PI.  C.  b;  2.  c  38.    How- 

thia  ]pod  bi  abjuration  it  not  now  ever,  the  word  objuratvm  is  itiU  Iki 

Inibrce;  the  privilegeof  sanctuary  use  in  our  law  for  xome  purposes. 


^C)  The  doctrine  of  escheat  upon  attainder,  taken  singly,  says  Sir 
WiUiam  Blaokstone,  is  this : — ^''  that  the  blood  of  the  tenant,  by  the  com- 
nuasioo  of  any  felony  (under  which  denomination  all  treasons  were  for- 
merly oompiuedy  3  Inst  15.  StaL  25  Edw.  3.  d.  2.  s.  12.)  iscorraptea^nd 
stained,  and  the  original  donation  of  the  feud  is  thereby  determined,  it 
.  being  always  granted  to  the  rassal  on  the  implied  condition  of  dum  bene 
ugeuerii.  upon  the  thorough  demoaitration  of  which  jg^ilt  bgr  hegnX 
attainder,  the  feudal  corenant  and  mutual  bond  of  fealty  are  held  to  be 
broken,  the  estate  instantly  falls  back  from  the  offender  to  the  lord  of  the 
fee,  and  the  inheritable  qiuJity  of  his  blood  is  exting^iriied  i|od  blotted 
out  ibr  ever.  In  this  situation  the  law  of  feudal  escheat  was  brought 
into  England  at  the  conquest ;  and  in  g;eneral  superadded  to  the  ancient 
Uw  of  ferfeituro.  In  consequence  of  ^hich  corruption  M)d  extinction 
of  hereditary  blood,  the  land  of  all  felons  would  immediately  revest'  in 
the  lofd,  bat  that  the  superior  law  of  forfeiture  intervenes,  and  intenispb 
it  in  its  passage;  in  the  case  of  treason,  for  ever ;  in  the  case  of  other 
felony,  lor  only  a  year  and  a  day ;  after  which  time  it  goes  to  the  lord  in 
a  rq^Jar  coarsa  of  escheat  (2  inst.  36.),  as  it  would  have  done  to  the 
heir  of  the  felon  in  case  the  feudal  tenures  had  never  been  introduced. 
And  the  blood  of  the  tenant  being  utterly  corrupted  and  eictinguished, 
it  fidlows  not  only  thtt  all  that,  he  now  has  sball  escheat  from  him,  but 
also  that  he  shall  be  incapable  of  inheriting  any  thing  for  the  future. 
And  there  is  yet  anothei'  consequence  of  the  corruption  und  ettinction  of 
hereditary  blood,  which  is  this :  that  the  person  attainted  shall  not  only  be 
incapable  himself  of  inheriting,  or  transmitting  bis  own  property  by  heir- 
lUp,  but  shall  also  obstruct  tlie  descent  of  lands  or  tenements  to  his  pos- 
tenty,  in  all  oases  where  Ihey'  are  obliged  to  derive  their  title  through 
him  from  any  remoter  ancestor  "  2  6L  Com.  252 ,263,  254.  But  thiscor- 
ntptioiii  of  Mood,  which  was  one  of  the  hard  consequences  of  the  feudal 
iMiares^  is  now  taken  away  by  the  54  Geo.  3.  c.  145.  whioh  eimcts,  that 
noattaiiBder  for  felony,  except  in  cas^  of  high  treaaon,  petit  treason 
«r  antrder,  shall  eadend  to  the  disinheriting  of  any  heir,  nor  to  the  pre- 
jodioe  of  tile  rig;ht  of  any  person  other  than  the  oiffender  during  his  na- 
taral  life  only ;  and  that  it  shall  be  lawful  to  every  person  to  whom  the 
right  of  interest  of  any  lands,  tenements,  or  bereditaments,.after  the  death 
of^uiy  soeh  efiender  should  or  might  have  appertained,  if  no  sueh  attam- 
dar  bad  been,  to  enter  into  the  same.— [JSc/.J 

(D)  EachealA  arising  from  defieiency  of  blood,  whereby  the  deaeent  is 
at  an  end,  can  only-be  in  the  three  ipllowing  cases  r  Fixst,  where  the  tenant 
dies  without  any  relations  on  the  part  e£  any  of  hisanoaston;  secondly, 
wliere  he  dies  without  any  relations  en  the  part  of  those  an^eston  Arem 
whom  the  estate  descended,  ant.  12  a.  p.  169 ;  and  thirdly,  where  he  dies 
without  any  relati<m8  of  the  whole  blood.    2  BL  Com.  1 16.^(£^] 
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(190)*  "^Hatrta^  in  the  legal  understaodinfr  of  the  common 

7  ''*  hwy  implieth,  that  he  is  ear  jtutis  nuptiis  procreatna; 

hci^'hzin^^  '^  A^xfTM  le^timus  est  quern  nuptiae  denumairaniy 

MifT.  cap.  t.  tact- 15  and  IS  he  to  whom  lands,  teneraentSy  t»r  herMifaiiientSy 

Flet  lib.  e.  csp/l.  ft  l>y  ^  ^^^  <>'^  ^<>^  *°<1  right  of  bloody  Ho  descend  of  some 

55'  *  ?';i'  ?**•  '*  ertate  of  inheritance.    For,  solus  Dtus  haeredem  facere 

jGlanrfl'  lib.  7.  ou  1. 

4c«.  i&ftis,  (Ajite,/N'/e9/9  non  homo:  dieunlur  auietn  haereditas  tt 
^^  ^')  '  haeres   ab   haerendoj  qudd  est  arctl  insidendo  ham 

qui  haeres  cs/,  haeret ;  vsl  dicitur  ah  haerendo, 
quia  haereditas  sibi  haeret,  Hctt  nonnuili  haeredem^ 
dictum  velint,  qudd  haeres  fuit,  hdc  est,  dominus  ter- 
rarunty  •  1^.  quae  ad  cum  ptrveniunt. 

99  b.  A  man  cannot  at  this  day  snrant  lands  in  tail  and  re- 

Vida  15  E.  4  "^   "^ 

(2  Rol.  Abr.  447         wrvc  a  rent  to  his  heirs,  and  exclude  the  grantor  himself ; 

fsootrm.  Hob.  130.  for  the  heir  cannot  take  any  thing  in  ihe  life  of  the  an- 
cestor, neither  can  the  heir  take  any  thing  by  descent, 
when  the  ancestor  himself  is  secluded.  But  if  a  man 
had  granted  lands  at  the  common  law  to  hold  of  his  heirs, 
these   words  <*  to  hold  of  his  heirs*'  are  void,  and  he 

2  ^J^*/"**  J^"""J^y  shall  hold  of  the  grantor  as  he  held  over,  which  he  should 

53«    3  Am.  F1*  o.  wO. 

have  done,  if  he  had  made  no  reservation  at  all. 

A  momUr.  \  monster  which  hath  not  the  shape  of  mankind,  can- 

(g)  Bract  lib  5.  fol  ^^^  ^  ^^^^  ^^  inherit  any  land,  albeit  it  be  brought  forth 
,437, 438.  Brit  cap.  within  marriage  ;  CgJ  but,  althoagh  he  hath  deformity 
Flflti,lib.  1.0^5.     ^^  ^7  P*^^  ^f  ^^  body,  yet  if  he  Jialh  human  shape 

(Ante,  29  b. 

For — 1.  Some  staiates,  in  order  to  and  effect  from  the  ancient  one. 
eeeare  the  etlabtiMhed  reHgion^  re-  13  W.  3.  c  6.  1  Ann.  stat  1.  c. 
qoire  persons  convicted  of  certain  92.  1  G.  1.  itat  2.  c  13.  6  G.  3. 
kinds  of  reevMsney  to  abjure  the  c  53. — [Haigr.  n.  2.  93  b.  (92).] 
realm^  on  pain  of  beings  adjudged  [By  slat  31  Creo.1}.  c  32.  (made 
guilty  of  a  eapiUU  felony :  and  the  lor  the  relief  of  th^  Roman  Cm- 
word  in  this  sense  is  similar  to  the  tholics)  it  is  enacted,  that  no  person 
ancient  abjuration,  and  it  attended  shall  be  summoned  to  take  the  eatli 
with  a  like  efiect  35  Eliz.  c.  1.  of  supremacy,  or  make  the  decla- 
and  2.  13  — ^2.  in  order  to  secure  ration  against  transubptantiation. 
the  meeeifiono/the  erovcn  as  settled  or  be  prosecuted  for  not  obeying  a 
at  and  since  the  Revolution,  other  summons  for  that  purpose :  but  this 
statutes  make  all  persons  who  re-  act  does  not  appear  to  repeal  the 
Aiae  to  take  the  oath  preecribed  for  provisions  of  the  1  Geo.  1.  c  13,  aa 
at^uring  the  PreUnder  and  his  de-  to  the  oaths  of  allegiance  and  ab- 
ioendants,  liable  to  various  penal-  juration.  See  4B1.  Com.  116.  ed. 
ties  and  forfeitures;  but  this  kind  Chr.] — [£<^] 
of  abjontion  diffen  both  in  objut 
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be  may  be  «heir.    Hti  qui  contra  formam  hufnani  ge- 
neris canverso  more,  procreantufs  ut  si  mulier  mon- 
strosum  tfel  prodigiosum  enixOf  inter  liherosnon  com^ 
putentur.      Partus  tamen  cut  naturaaUquaritulum, 
ampUavtrU  vel  diminuerit  non  tamen  auperabundan" 
ter  (ut  H  sex  digitos  vel  nisi  quatuor  habuerii)  Irene 
debtt  inter  liberos  connumerari,     *Si  inutilia  natu-'      .    *  S  a.. 
ra  reddidit,  ut  si  membra  tortuosa  hahuerity  non  ta- 
men is  partus  monstrosus.     Another  safith,  ampliatio 
seu  diminutio  membrorum  non  nocet,     {h)  A  bastaid         ^  boMtard.^ 
cannot  be  heir,  for  (as  hath  been  said    beforei)  qui  ex^^  'sn^lib.s. 
damnato  coitu  nascuntuv  inter  liberies  non  computen-  f<**-  ^  .*.^**  **^* 
iur(E).     *£ver]r  heir  is  either  a  male,  or  femaie,  or  an  i^hk  e.  cap.  8. 
hermaphrodite,  that  is,  both  male  and  female.     ^"^*"?n*^"i*!!I?^ 
hermi^hrodite  (which  ia  also  called  Androgynus)  shall  38.  (tiUl.  Abr.  (T^.} 
be  heir,  either  as  male  or  female,  aceording  to  jthat  kind 
of  the  sex  which  doth  prevail.     Hermaphrodita^  tarn 
mascuio  qudmjceminae  comparatur,  secundum  prae- 
valescenttam  sexits  incalescentis.     And  accordingly  it 
ouf^ht  to  be  baptized.     See  more  of  this  matter,  sec- 
tion 35. 

ft)  A  man  seised  of  lands  in  fee  hath  issue  an  alibn  An  alien. 

that  is  bom  out  of  the  king's  ligeance  ;  he  cannot  be  heir,  ^fa^J^'^^p.  5. 
propter  directum  subjeetionis  (9),  albeit  he   be  born  sect    Bract  lib.  6. 

.   fol.  415.  427. 
(9)  But  see  ant  vol.  1.  p.  90,  n.5. 


(E)  A  bastard  beingp  nulZtitf  JUivu  can  neither  inherit  from  its  fether 
nor  mother,  and  consbqaently  can  .have  no  heirs  but  his  own  ohildren. 
And  therefore  if  a  bastard  purchases  land  and  dies  seised  thereof  with- 
oot  tssae,  and  intestate,  the  land  shall  escheat  to  the  lord  of  the  fee. 
AotToL  l.p.  150. n.  (K).  Though  the  fact  of  the  birth  of  a  child 
during  a  lawful  marriage  is  primd  fade  evidence  of  ib  legitimacy,  ant. 
▼ol.  1.  p.  139.  n.  (B).  Et  nd.  RaulUdge  v.  Carrufhen^  4  Dow.  403 ;  yet 
eridenoe  of  the  husband's  non-access,  and  also  evidence  of  any  other  tdnd 
is  adminible  to  prove  such  issue  bastard.  Ant  vol.  1.  p  139.  n.  (6).  So, 
on  the  other  hand,  the  old  rule,  that  posthumous  children  must  be  bom 
within  nine  months,  or  forty  weeks,  has  been  relaxed.  And  the  courts 
now  consider  nine  months  merely  as  the  usual  time,  and  do  not  decline 
eierdsing  the  discretion  of  allowing  a  longer  space,  where  the  opinion  of 
physicians,  or  the  circumstances  of  the  case  have  required  it.  See  ant. 
r6L  1.  p.  141.  n.  (2).  and  Foster  v.  Cook,  3  Bro.  C.  C.  347;  in  which 
case,  upon  an  issue  directed  out  of  chancery,  a  child  bom  forty-three 
weeks,  except  one  day,  after  the  husband's  death,  was  found  to  be  Inti- 
mate. See  further  as  to  what  children  shall  be  deemed  bastards,  ant. 
vol.  1,  p.  146- ;  and  as  to  bastard  eigni  and  muiier  puisni,  vide  post. 
244  a.  b.--[£rf.] 
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Thivf^  mtJk  dmiMen  witfiia  l««rAil  niMrifl|[(e.     If  made  denizen  b|r.  t^e  king's 

SSr^IJI^l^  »«lte^  P^o^  y«t  <»'«^  *»«  »«*^«»^  to  his  father  or  a«y 
tTA^  ^noNraltfMf.    other      But  otherwise  it  is,  if  he  be  naturaljzed  by  act  of 

lib.  6.  ea!  4?!  13 E. 3.  parliament ;  for  xHem  he  is  not  aceounted  in  la^v  alienige* 
Br  677.    S5  £•  3*      nij  but  ifidUgena      But  after  one  be  made  deniaeay  tie 

dh^iMtu  ultra  mare.  ^  .       .  * 

31 E.  3  CoaiiiMge  5.  issue  that  he  hath  afterwards  shall  be  heir  to  him,  but  no 

S.*^  14M.  4*1 "»  '"**«' •^^t  **®  had  before.  If  an  alien  oometh  into  En^j- 
3H.  a.  55.  22 H.  6.  land  and  hatl^tsiKie  two  aotts»  these  two  sons  are  indigo 
TCo.V^in CalVin't  ^^  Subjects  bonit  bemuse  they  9n  bora  within  the 
eata.  (Cvo.  Jam.  539.  realm*  And  yet  if  one  of  them  porchase  lands  in  fee^ 
195. 201.  Noy^  156.  '^^  dieth  without  issue,  his  bvother  ahall  not  be  his  heir 
T.  Jo.  10*.  Vaugfa.  (i(U  ;  for  there  was  never  any  inheritable  blood  between 
li^Kir.SM.  2Vaiitr.^h^  father  and  them  ;  and  where  the  sons  by  no  possibi- 
I')  ..\.Bd.3,4«         lily  can  be  heir  to  the  father,  the  one  of  them  shall  not 

e  Ya,  3«  55.    27  E.  3.  -      ,    ,  _  .  «•    •  . 

?7.   3  B.*2.  J>«o«t.  be  heir  to  the  other.     See  more  at  large  of  this  ifnatter. 

Petition  20.    26Asi.   iil.2.    49A«.pL4.    29A«.  pL  11.  9H»  5.  9. 

A penon  attainted.  »yf  3  j^^^  }^  attainted  of  treason  or  felony,   although 

he  be  born  within  wedlock,  he  can  be  heir  to  no  man,  nor 

Though  pardoned  by   *"y  ^^^  ^^^^  ^^  ^^^*  propter  deltctufiif  for  that  by  his 

utten  patent,  yet  he  attainder  his  blood  is  corrupted  (a).  And  this  corrup- 
mnnntinkeril:  '^        ^    '  .  r 

tion  of  blood  is  so  high,  as  it  cannot  absolutely  be  salved 

^d^oT  'y^^^^and  restored  but  by  act  of  parliament ;  for  albeit  the  per- 
son attainted  obtain  his  charter  of  pardon,  yet  that  doth 
not  make  any  to  be  heir  whose  blood  was  corrupted  at 
the  time  of  the  attainder,  either  downward  or  upward . 

(10)  Bat  this  ofrfnion  has  been  since  overraled.    See  ant  vol.  1. 
p«  91.  n.  6. 


(F)  See  ant.  vol.  1.  p.  fi9,  90,  91.  and  the  sUi*.  ^  E^lw.  3  st  2, 
7  Ann.  c  3.  4  Geo.  2.  c.  21.  13  Geo.  3.  c.  21.  cited  in  the  notes  there ;  by 
virtue  of  which  statutes  all  persons  born  out  of  the  kiiig's  aUe°^iance» 
whose  fathers  or  j^ranilfath*»rs  were  naftiral-bom  subjects,  are  held  to  be 
nattiral-bom  subjects,  and  are  capable  of  inheriting.  And  by  the  1 1  ^ 
12  W.  3.  c.  6.  oatiiral-born  subject^  may  derive  a  title  by  descent  throug^h 
their  parents,  though  aliens ;  bat  a  subseqQeot  statute  enacts,  that  no 
ri^ht  of  Inheritknce  shall  accrue,  by  virtue  of  the  last-mentioned  act,  to 
any  persons  whatsoever,  unless  they  are  in  being  and  capable  to  take  as 
heirs  at  the  death  of  the  ;person'last  seised.  Stat  25  Geo.  2.  c.  3P.  See 
ant.  vol.  1.  p.  90.  n.  (6).— [Krf.j 

(O)  See  n.  (C)  ant.  p.  189.— [J?(/.  j 


« 

V 


CH.  XXX.  ANJ>  BY  ESCHEAT.  ^  -  '  *         ^25 

fkj  As  if  a  man  hath  issue  a  son  before  his  attainder,  and  (*0  Stunt  pi.  cor.  1J>6. 
jobtaineth  his  pardon,  and  after  the  pardon  hath  issue  an-  fy\^  \^  i^]  $76.  j^ 
other  son,  at  the  time  of  the  attainder  the  blood  of  theli^:  6-folr374. 
eldest  son  was  corrupted,  and  therefore  he  cannot  be  heir*  f:ieta,  lib.  i,^p.  28. 
But  if  he  die  living  his  father,  the  younger  son  shall  ^^^  ^^^^^v.^^^  ^'^J^^ 
heir;  for  he  was  not  in  e^se  dii  the  time  of  the  attainder,  2b;    a29.  Oo.  Cha. 
and  the  pardon  restored  the  blood  as  to  all  issues  begotten  J^j  A^(l»*C«^ 
afterwards.     But,  in  that  case,  if  the  eldest  son  had  sur-  J«m.  639. 
Tived  the  father,  the  younger  son  cannot   be  heir  ;  be-    , 
cause  he  hath  an  elder  brother  which  by  possibility  might 
have  inherited  (h)  :  but  if  the  elder  brother  had  been  ani 
ali^n,  the  younger  son  should  be  heir,  lor  that  the  alien 
never  had  any  inheritable  blood  in  him  (11).     See  more 
plentifully  of  this  matter,  sect  746,  747. 

If  a  man  hath  issue  two  sons,  and  after  is  attainted  of^^^^^^g^^y^/j,^^ 
treason  or  felony,  and  one  of  the  sons  purchase  land  and  »»o  ^^  f^  eoUcUertd  de- 
dieth  without  issue,  the  other  brother  shall  be  his  heir  f  ^ 
for  the  attainder  of  the  father  corrupteth  the  ifneal  blood 
only,  and  not  the  collateral  blood  between  the  brethren, 
which  was  vested  in  them  before  the  attainder,  and  each  * 

of  them  by  ^possibility  might  have  been  heir  to  the  father;  (193)* 

and  so  hath  it  been  adjudged  (U)  (*).     But  otherwise  in  (*)  ["^  the  Exoheqn«r. 

.  (•i        1.  /  111  •■!         xTiTi      Mich.  40  &  41  Elw. 

the  case  of  the  alien-nee,  as  hath  been  said,     flj  But  in  lecrae^e  Hobby. 

some  have  holden,  that  if  a  man,  after  he  be  attainted  of  (Q_^™S^-.}J^-^^,^ 
^    •       '  .  ,        .  r^y^'    Bntton, fol.  15. 

treason  or  felony,  have  issue  two  sons,  that  the  one  pfneta,lib.  1.  cap,  58. 

them  cannot  be  heir  to  the  other,  because  they  could  not  11  ^'4;  \^^  ^l^^' 


60.    Vftugh.274. 
lVeotr.414.) 


(11)  Besides  Uie  ftuthorities  in        (12)  S.P.  ace.  Noy.158.  4Leeau 
the  mafgin,  see  W.  Jo.  34. — [Haip'.    5.-i-[Hai|^.  n.  4. 8  a.] 
o.  3.  8  a.] 


L-*.^- 


(H)  So  if  a  man  has  two  sonsvand  the  eldest  is  attainted,  and  then  the 
fiither  dies,  the  younger  brother  cannot  inherit  from  his  father ;  for  the 
dder  brother,  though  attainted,  it  still  a  brother,  and  do  other  can  be 
heir  to  the  fether,  while  he  is  alive.  But  if  the  elder  brother  dies  in  the 
lile-tiiiie  of  the  &th«r,  without  leaving  issue  (Hob.  334.  Cro.  Car.  435.), 
the  younger  brother  will  then  inherit  from  his  fiither,  because  hd  isan  de- 
rive his  descent  from  faim,  without  mentioning  his  elder  brother,  or 
eiaiming  through  him,  Dyer,  48  a :  and  it  is  a  general  rule,  thst  the  at- 
tainder of  a  persoQ  who  need  not  be  mentioned  in  the  derivation  of  the 
deieeiit,doesnotnrejudiee,  let  the  ancestor  be  never  so  remote.  SCru. 
Dk.  379.— [i«.] 

Vol.  fi.     .  2  F 
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be  heir  to  the  falhci>  for  that  tfiey  never  had  any  inherit^ 
ble  blood  (13)  in  them  (14). 

(m)  Braotam  lib.  5.         fm)  One  that  is  born  deaf  and  dumb  maybe  heir  to 
rb  ^fclfl2!*^leta,*"^^^^^>  albeit  it  vvas  otherwise  holilen  in  ancient  time, 
lib.*  0. ci^iw  39.  47. , .    And,  SO  if  born  deaf,  dumb,  and  blind,  for  in  Aoc  eo^u 
a^E  a    Am  8.        *'''*^  parcitur  naturalL     But   contract   they   cannot. 
IOE.S.6^.  18  £.  3^  Ideots.  leiiers,  madmen,  outlaws  in  debt  trespassed  or  the 

53.  13  £.3.  Ley  49.  ,..  •     ^  j  x^  •   ^  j  • 

(1  RoL  Abr.  626.)      l*^e>  persons  excommunicated,  men  attainted  m  dLprasmu- 

n)  Mirror,  cap.  1.      nire^  or  convicted  of  heresy,  may  be  heirs, 
■ceta. 


(tt)  Mirror,  cap.  1. 
»9QCt  3. 


fnj  It  is  to  be  noted,  that  one  cannot  be  heir  till  after 
the  death  of  his  ancestor.  Before,  he  is  called  haeres  ap- 
parens,  heir  app^ent. 


^^  Id  our  old  boQks  .and  records  there  is  mentioB  made  of 

aQother  heir,  vijs.  haeres  astrariuSf  so  called  of  astrcj  that 

(194)^  13,  *an  hearth  of  a  house;  because  the  ancestor  by  convey- 

^)  Bract.  Ub.  2.'foU    ^^^  ^^^^  gj,j  j^jg  )|ejj,  apparent,  and  his  family,  in  a  house 

E.  1.    Ro.  80.  de       and  living  in  his  life-time,  of  whom  Bracton  saith  thus  : 

Srt^S.  Britt!  isibf'  C^)I^^^  ^*^^  V^  haeres  sit  astrarius,  vel qvJbd  ali- 

(13)  The  principle,  on  which  it  the  same  statute  papists  are  dia* 
lias  been  adjudged  that  the  children  abled  fh>in  taking  lands  by  pttr- 
of  an  alien  may  be  heirs  as  between  cA^ue, which  should  have  been  men- 
themselves,  though  not  to  their  Ja-  tioned  before.    For  cases  on  the 

,    ther,  seems  to  reach  the  case  of  construction  of  this  statute,  see   1 

children  born  after  their  Other's  Stra.  267.    2  P.  Wms.  a  6.  aod 

attainder.    See  Uie  cases  cited  in  132.    3  P.  Wms.  46.    1  Atk.  596. 

n.'2,  ante,  (vol.  1.  p.  91.  n.  6.)—  528.    2  Atk..210.  3  Atk.  155.  457. 

[Hargr.  n.  5.  8  a.  (38).]  2  Ves.  398.     1  Wils.  part  I.  p.  176. 

[See  also  ante,  p.  189.  n.  (C).  Rep.  Cas.  B.  R.  temp.  Hardw.  149. 

^  Aud  the  reason  is,  because  the  de-  Cas,  B.  R.  temp.  Hardw.  91.  and 

scent  between  brothers  is  immedi-  Vin.  Abr.  Devise,  I.  7.  pi.  4.  and  5. 

ate.     Collingwood  v.  Pace,  1  Vent.  — [Hargr.  n.  8.  8  a.  (40).] 
413.  3  Salk.  129.  Note,  that  a  per-         [The  stat.  11  and  12  W.  3.  c.  4. 

son  may  inherit  from  one  of  his  was  repealed  by  the  18  Geo.  3.  c. 

parents,    though  the  other  is  at*  6.  so  £ir  as  to  permit  such  Roipan 

tainted  of  treason  or  felony ;    for  Catholics  to  inherit  real  prqperty, 

duplLcatas  sanguis  is  not  necessary  as  would  take  the  oath  of  allegiance 

in  descents.   Jenk.  Cent.  1.    Ca.  2.  prescribed  in  this  act.  The  13  G.  3. 

Cent.  5'    Ca,  2.] — [^Ed.'\  c.  32,  repealed  some  of  the  other 

(14)  See  11  and  12  W.  3.  c.  4,  restrictions  upon  those  who  profoA 
which  disables  persons  educated  in  the  Roman  Catholic  religion,  on 
the  popish  religion,  or  professii^  their  taking  the  oath  of  allegiance 
itj  from  inberitiiig,  but  in  respect  therein  prescribed ;  which  oath, 
of  themselves,  only,  if  they  do  not  by  the  43  Geo.  3.  c  30,  gives  th« 
conform  within  six  months  a^r  same  benefits,  and  operated  in  lik# 
the  age  of  18 ;  and.  provides,  that  manner,  as  tlie  oath  prescribed  in 
tin  they  do  conform,  their  protes-  the  13  Geo.  3.  c.  6.]— [£rf.} 

tant  next  of  kin  shall  enjoy.    By 


CH-  XXX.  aXd  by  cscheat.  •     ^27 

quis  anfece^sior  restiiuat  haeredi  in  viid  sud  haertdi- 
tatem,  et  se  dimiserit,  videtury  quod  nullo  itmpore 
jacebit  haerediiasy  et  ideo  quod  nee  relevari possii,  nee 
deheaty  nee  reievium  dari. 

13. a..   .  . 
/p)  The  father  is  seised  of  lands  in  fee  holden  of  I.  S.,  ^tchomtandieB^. 
the  son  is  attainted  of  hi^h  treason,  the  father  dieth,  (hechot^case. 

r 

lands  shall  escheat  to  I    S.  propter  defectum  sanguinis, 
for  that  the  father  dieth   without  heir.     And   the  king  * 

cannot  have  the  land,   because  the  son  never  had   any 
thing  to  forfeit.    But  the  king  shall   have  the  escheat 
of  all  the  lands  whereof  the  person  attainted  of  high  trea- 
son was   seised  (i),   of  whomsoever  they  were  holdeii  • 
(15). 

(15)  ^  A.  infeoflfs  B.  attainted  of  Elizabeth,  she,  mach  to  her  honor, 

treaaon  to  the  use  of  C,  the  king  granted  the  land  to  cettuioue  use  by  % 

shall  have  the  land  discharj^ed  of  patent.     .4s  to  the  king  s  holding 

the  use."     Hal.  MSS    and  Pimb^s  land    diMhar^ed  of  all   uses '  and 

ease^    M.    27   Eliz.  is   cited   from  trusts  where  the  legal  estate'  vests  » 

Moore.    See  Mo.   196.     But  note,  in  him,  and  tlie  sense  in  which  that 

that  according  to  Moore,  JB^  at  the  doctrine  is  to  be  uiKlerstood,  see 

time  of  the  conveyance  to  him,  had  Yin.  Abr.  Usti^  C.  where  most  of 

only  comma/Zed  treason,  and  was  not  the  authorities  on  the  subject  are 

attamted  till  qfltr ;   and  it  was  by  stated  or  referred  to. — [Hargr.  n. 

Ttlation  to  the  time  of  committing  7.  13  a.  (68).] 
the  ofience,  that  the  case  was  con-        [The  king,  is  clearly  not  sul)iect 

strued  to  be  the  sanie  as  if  the  con.  to  a  trust  in  case  of  an  escheat  to 

veyaoce  had  been  to  a  person  ac-  the  crown;    But,  by  the  39  k  40. 

toaJly  attainted.     The  doctrine  in  Goo.  3.  c.  88*  s.  12.  (amended  by 

PymV^-offf  sounds  peculiarly  harsh;  stat.  47  Geo.  3.  s.  2.  c.  *Zi.)  his  ma- 

far  first  the  le^l  estate  in  the  land  jesty  is  enabled  l)y  warrant,  under 

was  given  to  the  queen  by  a  con-  the  sign  manual,  to  direct  the  ezc- 

ilruetive  relation^  and  then  she  was  cution  of  any  trusts^  to  which  lands 

deemed  to  hold  the  land  discharged  escheated  are  liable ;  and  to  make 

of  the  use,  because  the  king  can-  any  grants  of  such  lands    to  any 

not  be  a  trustee.     However,  it  is  trustee  or  trustees,  or  otherwise, 

bat  jiastice   to  mention,  that  4he  for  the  escculion  of  such  trusts]. — 

case  being  represented    to. queen  [£rf.] 


(I)  For  where  a  person  attainted  of  treason  dies  seized  of  lands  the 
sapenor  law  of  forfeiture  intervenes,  and  prevents  Uie  escheat  to  the 
lord.     Ant.  n.  (C),  p.  ia9. 

With  respect  to  the  person  to  whom  land?  escheat,/!  is  observable,  that 
hj  the  Stat  12  Cha.  %  c.  24.  for  changing  all  the  ancient  tenures  into  free 
and  common  socage,  the  rents  and  services  (amoi^  which  fealty  is  aocus- 
tooiably  due)  are  ^reserveVl  to  the  lord  :,oi'*hii^  therefore  the  lands  are 
still  held,  and  to  him  they  may  escheat.  But,  if  all  these  badges  of  tenure 
have  been  neglected  to  be  preserved,  and  it  be  no  longer  I^nown  of  whom 
the  lands  are  mediately  held;  then  the  klng<  as  the  great  and  chief  lord, 
■ball  have  th«m  by  escheat :  for  to  him  feaiiy  belongs,  -aDd  of  hivi  they 
are  certainly  held  by  presumption  of  law,  and  without  the  oecessity  of 
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(195)*^  *(q)  In  an  appeal  of  de:|th  or  other  felony ,  &c.  process 

Si^M^ajitiM^^  awarded  against  the  defendant,  and,  hanging  the  pro- 
efdUtf^AMno/relB/tonoeas,  the  defendant  conveyeth  away  the  land,  and  after 
fJ^^^/X^'as  »«  outlawed,  the  conveyance  is  good  (16)  and  shall  de- 

to  avoid  meMfu  eonv^  feat  the  lord  of  his  escheat ;  but,  if  a  man  be  indtcted  of 
anees  :•— ^fnu  at  to  an  ^  ,  jr*       .u  au*        i. 

indiotmmL  felony,  and,  hanging  the  process  against  him,  he  convey- 

(g)  38£.  3.  fol.  37.  QiY^  away  the  Ian  i,  and  afUr  is  outlawed,  the  conveyance 
lib.  fi.  lit.  de  Forf.       shall  not  in   that   ca^e  prevent  the  lord  of  his  escheat. 

StamC  PI.  Cob,  19«.  ^^j  Q|g  reason  of  this  diversity  is  manifest :  for,  in  the 

anil  tooordi(%  to  tpi^  .  . 

diTenity  wa  it  re-      case  of  th^  appeal,  the  writ  containeth   no  time  when 

•olTcd  in  5  C.  ff.  u  It  n^l     felony  was  done,  and  lhereft)re  the  escheat  can  re- 

appesretbbymjLord  ^  ^ 

lymr'n  Manuicript      late  but  to  the  outlawry  pronounced.    But  the  indictment 

(Port,  390 b.)  containeth  the  time  when  the  felony  was  committed,  and 

(W.  Jo.  «17.  Cra  therefore  the  escheat  upon  the  outlawry  shall  relate  to 
Cha.172.)  ^g^  ^ime  (i7).     Which  cases  I  have  added,  to  the  end 

the  student  may  conceive,  that  the  observation  of  writs, 
indictments,  process,  judgments,  and  other  entries,  doth 
conduce  much  to  the  understanding  of  the  right  reason 
*  of  the  law  (k). 

(16)  ^  But  if  the  party  appears  by  traverse  to  the  felony  or  to  the 
on  an  appeal,  and  the  plaintiff  time  of  the  felony.  Bat  if  he  be 
•coants,  and  the  defendant  is  con-  attainted  bv'yerdict,  it  leema,  that 
victed  by  Terdict  or  confession^  it  he  cannot  falsify  by  tj-averse  to  the 
is  all  one.^'  Hal.  MSS — [Harg^.  felony;  but  he  may  traverse  the 
*n.  8.  13  a.  (69).]  time  of  the  felony,  for  that  is  not 

(17)  ^*Nota,  if  one  be  attainted  material;  for  if  he  be  g:uiliy  on 
Ity  outlawry  or  confession  of  a  fe-  another  day,  the  jury  oUght  to  find 

«  lony,  which  is  precedent  to  the  him  gtiiUy.'*  Hal.  MS6.  which 
feofiment  of  the  party  attainted,  cites  3  Inst.  230* — [Hargv.  n.  1.  13 
the  fiBoffee  may  falsify  the  attainder    b.  (70).] 


proof.  Booth,  135.  May  v.  S/ree/,  Cro.  Eliz.  12a  3  Cru.  Dig.  496. 
But  in  alale  case  it  was  considered  as  doubtful,  whether,  at  common  law, 
upon  the  death  of  the  tenant  last  seised  of  the  land,  without  heirs,  the 
right  and  possession  must  be  presumed  to  be  immediately  in  the  crown, 
without  ofiioe,  as  though  the  person  last  seised  were  the  king^s  immediate 
tenant ;  the  Iting^s  title  not  appearing  by  any  matter  of  record,  and  the 
poeaeasion  not  having  been  vacant  from  the  death  of  the  tenant  last  seised. 
See  Doty  d.  Htt\fne  and  Rex  v-  Jiedfenh  12  East,  96.  Infra,  n.  (L) — 
[Ed.] 

(K)  There  is  on^  instance  in  which  lands  held  in  fee-simple  are  not 
liable  to  escheat ;  for,  if  lands  held  of  J.  S.  be  given  to  a  dean  and  chap- 
ter, or  to  a  mayor  and  commonalty^  and  to  their  successors ;  if  such  cor^ 
poration  be  dissolved,  the  land  shall  not  escheat  to  tHb  lord,  but  shall  re- 
vert to  the  donor.     Ant.  13  b.  vol.  1.  p.  195. 

As  the  lord*^  right  to  an  escheat  arises  solely  from  the  want  of  a  tenant 
to  do  the  services,  it  follows,  that  whenever  there  is  a  tenant,  the  lord 
<(»nnot  daim  the  landa  by  esdieat.    And  iherafore  if  the  lord  enter  on  the 


I 
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*0f  this  word  (eachaeta),  here  used  by  our  author,         (ld6)* 
Cometh  (r)  Eschaetor,  an  ancient  officer,  so  cdled  bc«  ^^  "^^  ^  *•***•' 
cause  his  office  is  properly  to  look  to  escheats,  wardships,  (r)  Mirror,  c«p.  1. 
and  other  casualties  belonging  to  the  crown.     In  ancient  g^^^^'o^  ^^  g,^^ 
times  there  were   but  two*  eecheators  in  England,  the  Britton,  fd.  33, 34. 
one  on  this  side  of  Trent,  and  the  other  beyond  Trent,  ^4i^'2,  ^p^  34, 36.' 
at  which  time  ihey  had  subescheators.     But  in  the  rei|^  '^%"*:  ^^*  *^  9**^ 
of  Edward  the  second,  the  offices  were  divided,  and  se-jiE.*!.  Rot  Ptet  14 
▼era!  escheators  made  in  every  county  for  life,  &c.  ***^  2/*! ^Ju^^  ^f Je" o 
so  continued  until  the  reign  of  Edward  the  third.     And  c  8.  28£.  hca.  18. ' 
afterwards  by  the  statute  of  14  E.  3.  it  is  enacted  by^j^^'p^^gj 
authority  of  parliament,  that  there  should  be  as  *many  1 H  8.  c  8.   3H.  8. 
escheators  assigned,  as   when  King  Edward  the  third  ^;9^*l^^  ]g^ 
eame  to  the  crown,  and  that  was  one  in  every  county,  Gftfta,fbl.  lao,  16U 

(197)* 

» 

(loath  of  the  diaseisor^s  alienee  withoot  heirs,  the  diaseisee  may  enter  upori 
the  lord ;  for  the  disseisee,  QotwilbstandiDg  the  disseisin,  continues  the 
ri^tfhl  tenant.  Post,  240  a.  Gilb.Ten.  25.  So  if  the  disseisee  dies 
Without  heir,  and  afterwards  the  lord  accepts  homage  or  fealty  of  the 
disseisor,  he  is  barred  of  his  writ  of  escheat,  because  he  has  accepted  him 
as  his  tenant :  so  if  the  lord  accepts  rent  iirom  the  heir  or  feoffee  of  the 
disseisor,  this  shall  bar  him  of  his  escheat ;  because  .they  are  in  by  tiUe : 
whidi  is  to  be  understood  of  a  descent  or  feoffment,  afler  the  title  of  es- 
cheat accrued ;  for,  if  the  disseisor  make  a  feoffment  in  fee,  or  die  seised, 
and  aAer  the  disseisee  die  without  heir,  then  there  is  no  escheat  at  bD, 
because  the  lord  has  a  tenant  in  by  title.  Post,  268  a  lie  b.  In  consC" 
quenoe  of  this  principle,  any  alienation  of  the  tenant  will  bar  the  lordjof 
his  escheat :  and  it  has  been  held,  that  a  feoffment  made  by  an  infant  in 
person  will  hare  this  effect-  See  Dyer,  10  b.  4  Co.  125  a.  ffliU' 
tingkam't  eate^  8  Co.  42  b.  So  a  devise,  although  it  only  takes  effect 
at  the  moment  of  the  testator*s  death,  will  prevent  an  escheat.  1  Rol. 
Rep^  2 14.  Et  vid.  ant  286  a.  n.  (182.)  p.  11 8.  $eeut  as  to  a  void  Ue vne. 
Vaugh.  270 

The  lord  by  escheat  is  subject  to  all  the  incumbrances  of  the  last 
tenant ;  as  to  a  grant  of  a  rent,  to  dower,  and  curtesy  ;  because  they  are 
annexed  to  the  possession  of  the  land,  without  respect  to  any  ptivity* 
Rol.  Rep.  402.  7  Co.  7  b.  So,  if  a  copyhold  estate  escheats  to  Uie  lord 
of  the  manor,  he  will  hold  it  subject  to  any  lease  made  by  the  copyholder 
with  the  lord^s  license ;  and  also  to  the  free  bench  of  the  widow.  Turner 
V.  Hodges^  Hot.  102.  But  the  lord  by  escheat  is  not  subject  to  any  In- 
cumbrances annexed  to  the  privity  of  the  estate,  because  tk  comes  in,  in 
the  pott ;  and  therefore  he  was  not  bound  to  execute  an  use,  for  his  tjUe 
was  paramount,  namely,  by  foroe  of  the  condition  in  law  tacitly  annexed 
to  the  land,  at  the  time  of  the  creation  of  the  seignory ;  and  the  tenancy 
comet  in  lieu  of  the  seignory  which  he  lad  to  his  own  use.  And  as  trusts 
are  now,  what  uses  were  before  the  27  H.  8.,  it  should  seem,  that  a  lord 
-by  escheat  b  not  subject  to  a  trust,  1  Stra.  454.  2  Fonbl.  Eq.  h\  2.  c.  7.'s. 
1.  n,  (a) ;  however,  this  point  is  considered  to  be  doubtfuL  See  3  Cm, 
IHg.  497.  BvargetM  v.  Wheaie^  1  Bl.  Rep.  178.'  The  lord  by  eacheat 
nay  distrain  for  rent  due  to  the  last  tenant,  for  it  is  incident  to  the  re- 
version ;  but  he  cannot  take  advantage  of  a  condition  of  re-entry,  be- 
cause he  IS  not  heir  to  the  lessor.    Ant  215  b.  p.  85,  86.    It  should  also 
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$Dd  that  no  eicbeator  could  tarry  in  hia  %i1lLce  above  a 
year  ;  and  by  another  statute,  to  be  in  offiee  but  obcfe  in 
three  years  (l).     The  lord  treasurer  namelh  him. 

And  hereof  also  cometh  eschaetriuy  which  signifieth 
the  escheatorship,  or  the  office  of  the  escheat  t.  But 
now  let  us  hear  what  our  author  will  further  "say  ualo 
us. 


be  observed,  that,  where  there  ii  an  outftanding  term  attendant  on  tlie 
inheritance,  the  lord  by  escheat  will  be  entitled  to  such  term.  Thruxton 
r,  AUomejf'Omerait  1  Vern.  340.  And  he  is  likewise  entitled  to  9\\  t^e 
charters  concerning  the  lands  escheated.  Bro.  Abr.  tit  Chart,  pi.  59^ 
3  C™:  Dig.  498,  499. 

With  respect  to  what  things  are  subject  to  escheat :  it  has  been  already 
mentioned,  that  all  lands  and  tenements  held  in  socage^  whether  of  the 
king,  or  of  a  subject,  and  all  estates  by  copy  of  court  roll,  are  liable  to 
escheat.  But  lands  in  gavelkind  do  not  escheat  for  felony,  but  descend 
to  the  heir  of  the  felon  :  from  which  Sir  William  Blackstone  concludes, 
that  the  tenure  of  gavelkind  is  of  Saxon,  and  not  of  Norman  origin. 
%  Bl.  Com.  252-  No  species  of  real  property  however  is  subject  to  es- 
cheat, but  what  lies  in  tenure ;  for  escheat  is  a  consequence  and  Truit  of 
tenure.  3  Inst.  21'  And  therefore  a  trust  et^tate  is  not  liable  to  escheat ; 
but  where  cestui  fue  trust  dies  without  heirs,  the  trustee  shall  retain  the 
lands  for  his  own  benefit.  Burf^ess  v.  Wheatt^  1  Bl.  Rep.  123.  And  it 
seems  that  an  equity  of  redemption  is  not  liable  to  escheat,  S.  0. :.  nor 
money  directed  to  be  laid  out  in  lands.    3  Cru.  Dig.  5^2. 

Where  there  is  an  escheat  for  want  of  heirs,  and  the  fact  is  not  com- 
municated, it  is  usual  to  petition  the  king,  stating  Oiat  there  is  such  an 
interest,  and  praying  some  reward  upon  the  gi'ound  of  the  discovery,  ii 
it  can  be  made  out ;  and  the  ordinary  rule,  upon  an  escheat,  is,  for  the 
crown  to  give  a  lease,  as  good  as  it  can  give,  to  the  person  making  the  dis- 
covery. Per  Lord  Eldon,  C.  Moggridge  v.  TnackweiU  7  ^^s.  71. — 
[Ed.\ 

(Lj  Tha  office  of  eschealor  is  an  ancient  office,  and  was  formerly  of 
great  use  to  the  crown ;  but,  having  its  chief  dependance  on  the  court  of 
wards,  which  is  taken  away  by  act  of  parliament,  it  is  now  in  a  manner 
out  of  date.  4  Inst.  ^5  Before  the  statute  of  Westm.  1-  c.  24.  esoheators, 
sheriiTs,  ^c.  would  seise  into  the  king^s  hands  the  freehold  of  the  subjects, 
and  thereby,  disseise  them  ;  but  by  that  act  it  is  provided  that  no  seisure 
shall  be  made  of  lands  or  tenements  into  the  kiiig^s  hands,  before  office 
found.  3  Inst.  206.  And  the  stats  811.  6.  c.  16.  and  laH.  6.  c.  6.  prohibit 
the  granting  to  farm  of  lands  seised  into  the  king^s  hands,  upon  inquest 
before  escheatort,  until  such  inquest  be  returned  in  the  chancery  or  ex- 
ch^uer,  and  for  a  month  afterwards  (extended  tp  tliree  months,  by  stat. 
1  H.  8.  c.  110.)  if  the  king's  title  in  the  same  be  not  found  of  record,  unless 
to  the  party  grieved,  who  shall  have  tendered  his  traverse  to  such  inquest ; 
and  avoid  all  grants  made  contrary  thereto.  In  Z)oe,.d.  Hayne  and  Rex 
v.  Redfirn^  (cited  in  n.  (I),  sup.  p.  1 94, 1 95.),  it  was  held,  that  the  8  H.  6, 
c.  16.  and  18  H.  6.  c.  6  extended  to  the  case  of  an  escheat  upon  the 
death  oflhe  tenant  last  seised,  without  heirs,  where  noi  immediate  tenure 
of  the  crown  was  found  by  the  inquest  And  that  as  the  crown  could 
not  grant  to  a  stronger  in  such  a  case,  without  office,  neither  could  the 
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plaintiff  in  ejectment  recover  upon  the  denuBe  of  the  crown.  And  that 
the  8th  sect  of  stmt.  2  &  3  Edw.  6.  c.  8.  (which  is  in  general  terms  and 
not  confined  to  the  particular  inquisitions  menticHied  in  other  clauses  of 
the  acts)  extended  to  avoid  any  such  inquisition  or  office  before  escheators, 
not  findin«f  of  wh<Hn  the  lands  are  holden  ;  in  the  same  manner  as  if  the 
jury  had  expressly  found  their  ignorance  of  the  tenure.  12  East.  96.  Sec 
also  ant  77  b.  vol.  1.  p.  903,  304,  306,  and  the  notes  there^— [£(/.J 


)  • 


« 
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OP  TITLE  BY  PRESCRIPTION. 


lis  a* 
D^initwti^wttenp'     Pkvscriftion  is  a  title  taking  his  substance  of  use 

?**"  and  time  allowed  by  the  law.     Praescriptio  est  tiiulus 

9  Co  57,   %  tw>l  Abr^^  U6U  tt  tempore  substantiam  ^capiens  ab  authcri- 

V^iS^Ah^M  &6A  '^^*  '"^^  ^^^'    ^"  ^^®  common  law  a  prescription^  which 

CioChii  ITS.)  ^        ifl  personal,  is  for  the  most  part  applied  to  persons,   be- 

*Ud  b.  '       iQg  made  in  the  name  of  a  certain  person  and  of  his  an- 

mtm^^vS^n!7ht  ef*^^^^*'^*  ^^  those  whose  estate  he  hath  ;  or  in  bodies 
to^  ^  politic  or  corporate  and  their  predecessors ;  for  as  a  natu- 

1^  body  is  said  to  have  ancestors,  so  a  body  politic  or 


(A)  Every  speeies  of  |>r6acriptiim,  by  which  property  is  acquired  or 
loit,  it  founded  on  the  prestimptioa,  that  be,  who  has  a  quiet  and  uninter^ 
ropted  possession  for  a  certain  number  of  years,  is  supposed  to  have  a  just 
ri||ht  without  which  he  could  not  have  been  suffered  to  oootinue  in  the 
enjoyment  of  it ;  for  a  long  possession  may  be  considered  as  a  better  title 
than  otfk  oommonly  be  prcxloced ;  it  supposes  an  aoquiesoence  in  all  other 
daimants ;  and  that  acqtiiescenoe  also  supposes  some  reason,  though  per- 
haps unknown,  for  which  the  daim  was  forborne.    3  Cru.  Dig.  624.     1 
Domat  b.  S.  1 7.s.  4.  p. 483.    2  Bl.  Com.  e.  17. 
1^  The  doctrine  of  prescription  appears  to  have  been  very  soon  establiah- 
ed  in  En^and ;  and,  from  what  is  said  of  it  by  Braeton,  seems  to  have 
been  denved  from  the  Roman  hrw ;  for  Braeton,  in  the  passage  cited  infiu 
by  Lord  Coke,  lays  it  down,  that  a  title  may  be  gained  both  to  corporeal 
and  inoorporeal  hereditaments,  by  a  long  sjid  uninterrupted  possesaion. 
Our  modern  writers,  however,  have  only  allowed  a  positive  prescription 
to  operate  in  the  case  of  inoorporeal  hereditaments ;   such  as  rights  of 
common,  rents,  kc,  where  the  person,  who  daims,  can  show  no  other 
title,  than  that  he  aod  those,  under  whom  he  claims,  have  immemorially 
used  to  enjoy  them.    But  tiiere  is  another  kind  of  prescription  adopted 
by  the  English  law,  extending  to  lands :  by  which  an  uninterrupted  pee- 
sesnon,  for  a  oertain  number  of  years,  will  give  the,  poaMssor  a  rood  title, 
by  taking  away  from  all  other  persons  the  right  of  entering  on  the  lands, 
or  of  bringing  any  speoies  of  action  for  them.  3  Cm.  Dig.  524, 525.  The 
former  kind  of  prescription  is  the  subject  of  the  present  chapter ;  and 
the  latter  irill  be  considered  in  a  sabsequent  part  of  this  work.— [  £4.1 
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coq)onte  is  said  to  have  predecessors  (b)«     And  a  cus«  Horn  a  fratriftimk* 
toiTiy  which  is  local,  is  alleged  in  no  person,  biit  Iaid(6  Co  SOa  esb^ 
within  some  manor  or  other  place.     As,  taking  one  ex-  {^  ^  *•  ^»  *  iJ?*"** 
ample  for  many,  I.  S.,  seined  of  the  manor  of  D.  in  (be,  e  E  Dyer  71. 
*prescribeth  thus :  that  I.  S.,  his  ancestors,  and  ^U^^ose^^^' ^■'•j^' 
whose  estate  he  hath  in  the  said  manor,  have  time  out  of  38.    tt  H  tf,  14. 
mind  of  man  had  and  used  to  have  common  of  pasture,  ^^  ^45  A^a**"*^ 
&e.  in  such  a  place,  ftc.  bein^  the  land  of  some  other,  40  An  27, 41. 
&c  as  pertaining  to  the  said  manor.     This  prop^rljr  we^*  ^  ^mc^* 
call  a  prescription.     A  custom  is  in  this  manner.     A  ^       ^ 

copyholder  of  the  manor  of  D.  doth  plead,  that,  within  (»Co  67.) 
the  same  manor,  there  is  and  hath  been  such  a  custom 
time  out  of  mind  of  man  used,  that  all  the  copyholders 
of  the  said  manor  have  had  and  used  to  have  common  of 
pasture,  &c.  in  such  a  wast^  of  the  lord,  parcel  of  the 
said  manor,  &c.  where  the  person  neither  doth  or  can 
prescribe,  but  allegeth  the  custom  within  the  manor. 

But  both  to  customs  and  prescriptions,  tliese  two  things  Oip^fi^*^f»  tt^y 
.  «-  r  "^  nietoagoodpreMtrtp- 

ire  mcidents  inseparable,  viz.  possession  or  usage,  and  tton. 

time.     Possession  must  have  three  qualities:  it  must  be     CtmHnuedtmage    " 

long,  continual,  and  peaceable  ;  hngaj  continua,  ei  pa- BrmAM^  fol  5I>  fit 

ct^ca;  for  it  is  said,  iram/eruntur  dominia,  sine  Htu- 

loy  ei  tradUioney  per  usueaptionem^  seil.  per  longatn, 

continuamy  et  pacificam possessionem.     I^onga^  i.  e,\ 

per  spatiutn  temporis  per  legem  dejinitum,  of  which   - 

hereafter  shall  be  spoken,  Continuam  dico,  ita  qudd 

non  sit  legitime  inierrupia.     ^Facificam  dico^  quda         *114«. 

si  conientiosa/uerity  idem  erit  quodpriitSy  si  conien-  ,    . 

iio  /uerit  fusia.     Ui  si  vents  dominus,  statim  cum 

ifUrusor  vel  disseisor  ingressjis  f  uerit  seisinam,  nita- 

Ivr  tales  viribus  repellere^  et  expellere^  licet  id  quod  in- 

ceperit  perducere  non  possit  ad  effectum^  dum  tamen 

citm  d^eceritj  diligens  sit  ad  impetrandum  et  prose- 


(B)  Prcflcriptioii  to  incorporeal  hereditament^  by  imxvemorial  usage, 
is  of  two  sorts :  either  it  is  a  personal  rigfatr  which  has  been  exercised  bj 
a  man  and  his  anoeston,  or  bj  a  body  politic  and  their  predeceesQrs^  in 
which  case  it  is  called  a  prescription  in  the  ptr$on :  or  else  it  is  a  right, 
attached  to  the  ownership  of  a  particular  estate,  and  only  exeroisi^le  by 
those  who  are  seised  of  that  estate :  and  in  this  case  is  called  a  prescrip- 
tion in  h  que  etta/e.    3  Cra.  Dig.  BS6,^[Ed,] 
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Brmdtmh  M  ftt  b.    f^^f^dum*     Longus  urns  nee  per  rimy  nee  eiofn,  nee 

preeario,  ^r. 

TrmiT^Ymimi        ''^''^  ^  prescription  at  ihc  common  law,  is  where  a 
Btwt  lib  4  ill  tSO  custom  or  usa£;e,  or  other  ihio^,  lus  been  iL*«d  fc>r  tioae 

S*ci  *?«.*  Dwt^ ^^J^wf  n'*'*^  <»f  """  nmoelh  not  to  the  coDUafy.    Bo- 
m  IS  b.)  cere  oportei  longum  iempusy  ei  longum  umm  iUum^ 

viz.  qui  excedii  memariam  hominum  ;  tale  emtn  ietm" 

pus  Muffieii  pro  jure  (c). 

114  a.  If  a  man  prescribeth  to  have  a  rent,  and  likewise  to 

take  a  distress  for  the  same,  it  cannot  be  aroided  by 
pleading,  that  *ihe  rent  hath  been  always  paid  by  coer- 

(800)*  cion,  albeit  it  began  by  wrong  (u). 

Seeing  that  prescription  maketh  a  title,  it  is  to  be  seen ; 
first,  to  what  things  a  man  may  nuke  a  title  by  prescrip- 
tion without  charter  ;  and  secondly,  how  it  may  be  lost 
by  interruption. 

WhM  ikmg$  mm  be  ^^^  ^®  ^^^  ^^^  ^^^  franchises  and  liberties  as  ean- 
elMMtf iy^racr^pfiMi  not  be  seised  as  forfeited,  before  the  cause  of  forfeiture 
(Ih  Iketnd.  IS  •PP®«r  of  record,  no  man  can  msike  a  title  by  prescnp- 
6C*7t.)flHS  tion ;  because  that  prescription  being  but  an  usage  m 
fl?CSl^7  f8  P^*^9  ^^  cannot  (*)  extend  to  such  thmgs  as  cannot  be 
•  H  7, 11,  so  -  seised,  nOr  had  without  matter  of  record  :  as,  to  the  goods 

aB,4t  46^S  S  «o<l  chattels  of  traitors,  felons,  felons  of  themselres,  fu- 
f  E  4f8.  (•  Co 5S. gitives,  of  those  that  be  put  in  exigent,  deodands,  con- 
t  lUI  Abr  S70.)  usance  of  pleas,  to  make  a  corporation,  to  have  a  sanctu- 
$2  'bt^  «*/  ^^•'y*  ^  make  a  coroner,  *&c.  to  make'conser?ators  of  the 
16.  44Aap&        peace,  &c.  (1). 

4SE9&    8t«nf 

^iSZik^  ^i'  A^'*     (1)  See  an  obteryatioo  on  ttiii    in  J  Hawk.  PL  C  b. «.  c.  8.  ».  10— 
fAi^lfl&a.  t&Dl     docbin*     againrt     prescribing    to    [Hargr.  n.  1.  IHb.] 
iSrllir  Ite.?^     intk»  conserTaton  of  the   peace, 

gRul  AbrS70.9  Co 
.  Aula.  106  a.) 

*1 14  b.  (C)  Time  pf  mtmory  has  been  long^  since  asoertaiDed  by  (he  law,  to 

oomiaeoce  from  the  beg^inntng;  of  the  reign  of  Richard  1.  Ant.  1 15  a,  b. 
Tol,  1.  p.  36.  n.  (8).  And  where  there  is  any  proof  of  the  commeooement 
or  orinn  of  a  rights  since  the  time  of  R.  1.,  it  cannot  be  claimed  by  pre- 
ioriptMB.  See  PringU  v,  ChiUU  t  Rol.  Abr.  969.  pi.  17.  Butim  v. 
Muhd,  4  Dow.  ^^[Ed.  j 

(D)  So  if  a  man  prescribes  for  a  way,  light,  or  other  easement,  another 
cannot  aUttpe  a  prescription  to  prerent  the  enjoyment  of  it.  2  Mod.  105. 
£t  vid.  6  Co,  57.  For  other  rules  tonchiiig  prescripdon,  see  ante,  toI. 
1.  p.  35.  40.--[£^l 
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(a)  But  to  treasure  trove,  waifs,  estrays,  wreck  pf  sea,  (a)  98  E  3.   Coron 
to  hold  pleas,  courts  of  leets,  hundreds,  &c.  infang  ihef,  JJ^'h  «?*  ^piii^ 
outfang  thef  (£),  to  have  a  park,  warren,  royal  fishes,  as  45.    11  H4,10. 
whales,  sturgeons,  ^c.  fairs,  markets,  frank-foldage,  the  ^g.    39'^  35. 
keeping  of  a  gaol,  to|l,  a  corporation  by  prescription,  46  E  3,  la.    ii  Htt, 
and  the  like,  a  man  may  make  a  title  by  usage  and  pre- 1  H.7. 24.    SUnif 
scription  only,  without  any  matter  of  record,     (t)  Vide  J^  ^"i;*^'    ^  **^' 
aecL  310.   where  a  man  shall  make  a  title  to  lands  by^'  £3.    Brook  Prwc 
pre«ription.  SshW 

But  it  is  to  be  observed,  (h)  that  although  a  man  can-^^^i^^  5  25.    Yt  Elk 
not,  as  is  aforesaid,  prescribe  in  the  said  franchise  to  hare  l^i^^  ^«  2^- 
bona  tt  catalla  proditorunL,  felonum^  fyc.  yet  may  they  (%  r©  Abr  ^i** 
and  the  like  be   had  obliquely,  or  by  a  mean,  by  P*"©"  iJ^^/J^^Sl  vi/S 
scription  ;  for  a  county  palatine  may  be  claimed  by  pre- tit  juclgment«  133. 
acripaon^  and  by  reason  thereof  to  have  bftna  et  ca/a//a  ^^  ^  ^^  JJ^' 
preditorunij  fetonum  (p),  fyc,  ^      ' 

As  to  the  second,  by  what  means  a  title  by  prescrip*  ^^  9  ^^  *t  ^"^ 

ffWp/lOA  HHQ^  09  toff. 

. ■         - ;__ PrttcripHttn  not  rfe- 

(E)  btfang  thefzna  outfang  thef^  are  derived  from  the  Saxon  fang^  or 
fangmj  i  e.  eapere^  and  ikeof^fur.  The  former  sig^nified  a  liberty  or  pri- 
vilege granted  to  locds  of  certain  nianors,  to  judge  any  thief  taken  within 
their  &.  Bract  lib.  3.  c  35..  The  latter  was  a  privilege,  as  used  in  the 
ancient  common  law,  whereby  a  lord  was  enabled  to  call  any  man  dwel- 
lir^in  his  manor,  and  taken  for  felony  in  another  place  out  of  his  fee, 
to  judgment  in  his  own  court.  RastaU.' Bract,  lib.  2.  tract  2..c.  35.  staL 
I  ^  2  P.  &  M.  c.  15.  The  franchises  of  infang  ihef  and  outfang  thtf^ 
hare  long  siooe  been  antiquated  and  gone.    2  InsU  31. — [Ed.] 

(F)  An  easement,  which  is  a  service  or  convenience,  that  dne  neigh* 
boor  has  of  another,  without  profit,  as  a  way  through  his  land,  a  sink,  or 
such  like,  may  be  claimed  by  prescription ;  but  a  mnltitmde  of  persons 
cannot  prescribe '  for  an  easement,  though  they  may  plead  a  custom. 
Kitch.  Courts,  105  b.  . 

With  respect  to  what  things  may  be  claimed  by  prescription,  it  may 
be  further  observed,  that  a  prescription' by  immemorial  usage  can,  iu 
general,  only  be  for  things  which  may  be  created  by  grant ;  for  the  law 
allows  prescription  only  in  supply  of  the  loss  of  a  grant '  Ancient  granti 
most  often  be  lost ;  and  it  would  be  hard,  that  no  title  could  be  made  to 
things  lying  in  grant,  but  by  showing  the  grant.  Upon  immemorial  usage, 
thereibre,  Uie  law  will  presume  a  grant,  and  a  lawful  beginning ;  and 
allows  such  usage  ibr  a  good  title,  but  still  it  is  only  to  supply  the  ioes  of  . 
a  grant  And  thereibre  for  such  things,  as  can  have  tio  lawful  beginning,. 
nor  be  created  at  this  day,  by  any  manner  of  grant  or  •reservation,  or 
deed,  that  ean  be  supposed,  a  prescription  b  not  good.  1  Vent  337.  8 
Cm.  Dig-  628.  2  Bl.  Com.  265.  And  there  can  be  no  prescription  for 
what  the  Uw  givM  of  common  right  Thus,  the  lord  of  a  manor  cannot 
prescribe  to  have-  a  court  baron  within  his  manor,  because  it  is -of  com- 
flsoo  right,  and  incident  to  a  manor;  hai  he  may  prescribe  to  enlarge  the 
jilrisdietJon  of  his  court.    Pill  v.  Trowttrt^X^fo,  Eliz.  79i.-<-[£tf.] 
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tton,  or  custom,  may  be  loci  by  intermptioiu  It  is  to  be 
knowiL,  that  the  title,  being  once  gained  by  prestriptioo 
or  custom,  caiyiot  be  lost  by  interruptioD  of  the 


^AdnStT'    ^'^  '^'^  ^"^  ^^  twenty  yean (•),  but  by  interniptioo  in 

the  ri^t ;  as  if  a  roan  haye  had  a  rent  or  common  by 
preseriptloD,  unity  of  po&sesksion  of  a^  high  and  penlura- 
bie  estate  is  an  interruption  in  the  right. 

In  a  writ  of  mesne  the  plaintiff  made  his  title  by  pre- 
scription, that  the  defendant  and  his  ancestors  had  aeqa it- 
ted  the  plaintiff  and  bis  ancestors  and  the  terra-tenant, 
time  oat  of  mind,  &c.  the  defendant  took  issue,  that  the 
defendant  and  his  ancestors  had  not  acqottti*d  the  plaintiff 
and  his  ancestors  and  the  terre-tenant ;  and  the  jury  gave 
a  special  Terdict,  that  the  grandfather  of  the  plaintiff 
^S^  ^^  ^^'  ^^  enfeoffed  by  one  Agnes,  and  that  Agnes  and  her  an- 
(202)*  cestors  were  acquitted  by  the  ancestors  *of  the  defendant 

time  out  of  mind  before  that  time,  since  which  time  no 
acquittal  had  been  ;  and  it  was  adjudged,  snd  affirmed  in 
a  writ  of  error,  that  the  plaintiff  should  recover  his  acquit- 
tal,  for  that  there  was  once  a  title  by  prescription  vest- 
ed, which  cannot  be  taken  away  by  a  wrongful  cesser  to 
acquit  of  late  time :  and,  albeit  the  verdict  had  found 
against  the  letter  of  the  issue,  yet  for  that  the  substance  of 
the  issue  was  found,  viz.  a  sufficient  title  by  prescription, 
it  was  adjudged  both  by  the  court  of  common  pleas,  and 
in  the  writ  of  error  by  the  court  of  king's  bench,  for  the 
plaintiff;  which  is  worthy  of  observation.     So  a  modus 
(*)  M  43  It  44  Elis    decimandi  was  alleged  (*)  by  prescription  time  out  of 
tweflD  Nowtil pi  tnd  mind  for  tithes  of  lambs ;  and  thereupon  issue  joined  ; 
"•*••  ^"yj"^^    and  the  jury  found,  th^t  before  twenty  years  then  last 
4theKinf'aB€Doh.    past  there  was  such  a  prescription,  and  that  for  these 

u£\^I?^^r  W  t^^n^y  y««"  *»c  *"*^  P*^^  *»^*^®  *^™^  *'»  specie.     And  it 
SCiO.  t  JUiAbr    was  objected,    1st  That  the  issue  was  found  against  the 

(G)  Formerly  a  penon  mis^thaTe  prefcribed  iat  a  right,  though  th« 
oojojBeiit  of  it  was  fuspended  for  an  indcfioite  time ;  bat  by  the  statate 
of  liflodtatiooa,  32  H.  8.  c  ^  it  is  enacted,  that  no  penoo  shall  make  any 
ptetcriptioo  bj  the  seisiA  or  pomemion  of  hii  ancestor  or  predecessor, 
unless  iQoh  seisin  or  posiesSioo  has  been  within  sixty  years  next  before 
such  prescription  oiade  or  had.  Bat  a;  prescription  in  a  que  etUUe  u  not 
within  this  statute.  Brook.  Read.  2  Cra.  Dig.  540.   Post«  1 15  a.-^£d.7 
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pkifitiffy  for  that  the  prescriptioa  was  general  for  all  th« 
time  of  prescription,  aad  twenty  years  fail,  thereof- 
2.  That  the  party  by  payment  of  tithes  in  specie  had 
waived  the  prescriptiiHi  or  custom.  Bat  it  was  adjuiiged 
for  the  plaintiff  in  the  prohibition  ;  for,  albeit  the  modus 
duimandi  had  not  been  paid  by  the  space  of  twenty 
year^,  yet  the  prescription  being  found,  the  substance  of 
th«^  issue  is  found  for  the  plaintiff.  And  if  a  man  hath  a 
common  by  prescription^  and  taketh  a  lease  of  the  land 
for  twenty  years,  whereby  the  common  is  suspended^ 
after  the  years  ended,  he  may  claim  the  common  gener- 
ally by  prescription,  for  that  the  suspension  was  but  to 
the  possessibn,  and  not  to  the  right ;  and  the  inheritancis 
of  the  common  did  always  remain  ;  and  when  a  prescript 
tion  or  custom  doth  make  a  title  of  inheritance  (as  Lit- 
tleton speaketh),  the  party  cannot  alter  or  waive  the  same 
in  pais  (2)  (h). 

*J2ND  here  note^  that  such  things^  which  cannot  be  [S^ct  IhS.  120  b.] 
granted^  nor  aliened,  withovt  deed  or  Jine^  amaji^       How  pleaded.^ 
which  will  have  such  things  b^f  prescription^  cannot  oth-  ^Jj^T^^r^i^ 
erunstprescribe^  but  in  hiri  and  in  his  ancestors,  whose  jn-^cribe  in  a  q^e  es- 
heir  he  is,  and  not  by  these  words j  in  him  and  them^f^i^^^^^*'^ 
whose  estate  he  hath  ;/or  that  he  cannot  have  their  es- 
tate without  deed  o^  other  vmting,  the  which  ought  to 
be  showed  to  the  court,  if  he  will  take  any  advantage 
qf  it.     And  because  the  grant  and  alienation  of  a 


(?)  It  is  •twervable,   that  Mr.  Abridgement     See  Rol.  Abr.  tit. 

Sd^eant    B<>Q«   has    incorporated  Pretcrij^tioih  9pd    the    additional 

most  of  the  preceding:  passages  re-  matter  m  Vin,  Abr.  same,  title  R— 

lati?«   tJ    preecriptioo    into    his  S— T— [Hargr.  n.  2  1 14  b.] 


(H)  A  prescription  may  be  lost  by  the  (iestrttction  of  the  thing  to  whidi 
it  ira§  annexed ;  but  an  ^^Iteratioh  in  its  qnality  will  i^ot  destroy  the  pre- 
fcriptioQ :  tboa,  where  a  person  having  two  old  fulling  milh,  to  which 
was  annexed  by  prescription  a  ti^hi  to  a  wutefcoarse,  pulled  them  down, 
aod  creci^  two  mills  to  grind  corn ;  jt  was  resolved,  that,  as  the  altei^- 
tioo  wai  not  of  the  substance,  but  only  of  the  qviality,  or  the  name  of  the 
mill,  and  that  without  any  prejudice  in  the  watercourse  to  the  owner, 
the  prcacription  remained.    LitttreVt  case.,  4  Co.  86  a". — f  JErf.] 


dds 
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villain  in  gross  (3)  Heih  not  toil hout  deed  or  other 
writingy  a  man  cannot  prescribe  in  a  villain  in  gross y 
without  showing  forth  a  tori  ting,  but  in  himself  which 
claims  the  villainy  and  in  his  ancestors  whose  heir  he 
Seeui  m  to  thmgt  rt-  is.  But  of  such  things j  which  are  regardant  or  ap^ 
^ammor'^icc!'^^  jbenrftng'  to  a  matt  or,  or  to  other  lands  and  tenements, 

a  man  may  prescribcy  that  he^  and  they  whose  estate 
he  hath,  who  were  seised  of  the  manor y  or  of  such  lands 
and  tenements,  fyc:  havebeen  seised  of  those  things,  as 
regardant  or  appendant  to  the  manor^  or  to  such  lands 
and  tenements  (4)  tim^  out  of  mirui  of  many  fyc,  (5) 
(j).  Jlnd  the  reason  is.  for  that  such  manor  or  lands 
and  (6)  tenements  may  pass  by  alienation  without 
deed  (K)y  Spc. 

121  su  ^^  Q^  estatcy  4*c.^     Quorum  statum  as  much  as  to 

say,  whose  estate  he  hath.     Here  Liftlieton  declareth  one 

(0  SS  Am.  63.  S3  Am.  ^x<^<=^l^Q^  r"I®«   (^)  ^^^^  ^  ^^^  cannot  prescribe  in  any 

?iwL  pu^w  i?i    thing  by  a  queestatCy  that  lieth  ii>  grant,  and  cannot  pass 

a04.)  without  deed  or  fine  ;  \xii  in  hiih  and  his  ancestors  he 

may,  because  he  comes  in  jy  descent  without  any  con- 
veyance.    Neither  can  a  man  plead  a  que  estate  in  him- 
(204)*  self,  or  any  thing,  that  eahnoi  ♦pass  without  deed  ;  (dj 

arc»to<^ti^fn^rafi/,but  in  another  he  may,  as,  in  bar  of  an  avowry,  theplain- 

where  the  que  estate  it     ^  .  ^    ^^  •     *u        •  •     ^i 

pUaddin  another ;     tiff  may  pleaq  a  que  estate  in  tneseignory  in  the  avow* 

(lO  39  H.  6.  a. 
18  £.4. 23. 

or  vihere  the  iking  in       (3)  en  gros  not  in  L.  and  M.  nor  (5)  cour/ ^stead  of  Sec,  io  L.  and 

grmU  M  b%U  a  eoncejf'  Roh.  M.  and  Roh. 

.    luuxtothxlhingclaiim''     (4)  ice.  in  L.  and  M.  and  Roh.  (6)  ou  insteaa  of  e^  in  L.  and  M. 
ed  hy  pracriptum, 

(I)  If  a  person  prescribes  in  a  que  estate,  (that  is,  in  hims^  and  those 
whose  estate  he  holds)  nothing  is  claimable  by  this  prescriptipK  but  such 
things  as  are  incident,  appendant  or  appurtenant  to  lands ;  for^  wo«U 
be  absurd  to  claim  any  thing  as  the  consequence,  or  appendix  ol.an  es- 
tate, with  which  the  thing  claimed  has  no  connexion  :  but  if  he  prescribes 
in  himself  and  his  ancestors,  he  may  prescribe  for  any  thing  whatsoever 
that  lies  in  grant ;  not  only  things  that  are  appurtenant,  but  abo  such  m 
may  be  in  gross.  Therefore  a  man  may  prescribe^  that  he,  and  thoe^ 
whose  estate  he  has  in  the  manor  of  Dale,  h»ve  used  to  hold  the  av^w- 
son  of  Dale,  as  appendant  to  that  manor :  but  if  the  advo^Jjson  be  a  dis. 
tinct  inheritance,  and  not  appendant,  then  he  can  only  prescribe  in  his  an. 
cestors.  2B1.  Com.  ^B,  266.  So  also  a  person  may  prescribe  in  a  que  «- 
tate  for  a  common  appurtenant  to  a  ttiafior ;  but  if  he.  would  prescribe 
for  a  common  4n  gross,  he  must  prescribe  in  himself  and  bis  ancestors. 
Mdior  ▼.  Spateman,  1  Saund,  346.— [£rf.] 

(K)  That  is,  at  comlnon  law.     See  stat.  20  Cha-  2.  c  3.i— [^rf.] 
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aot  (l)-     But  Littleton^s  words  are  to  be  obaerved,  (a  Wi^l?-^??- 

•     •  Iv  K*  x^'Aotioii  ntr 

97»an  toAtcA  ut*//  havt  such  things  by  prescrtpitanj .  le  cm«  si.  w  £.  8. 
Therefore  ^^^  l^^^en  a  thing,  that  lieth  in  grant,  is  but  » ^7^^^ Ji  ci?69  blT' 
conveyance  to  the  thing  claimed  by  prescription,  there  a 
que  estate  may  be  alleged  of  a  thing  that  lieth  in  grant ; 
as  a  man  may  prescribe,  that  be  and  his  ancestors,  and  all 
those  whose  estate  he  hath  in  an  hundred,  have  time  out 
of  mind^  &c.  had  a  leet,  &c.  this  is  guod,  &c.  (m). 

•   •       '■ 
C/J  Regularly  the  plaintiff  shall  not  entitle  htm  by  a(/)9E.4.  3  b. 
fue  estate^  but  be. must  show  how  hexame  by  it;  but,  ^q    ^g  ^j  3.^^ SS 

after  avowry  made,  the  plaintiff  shall  plead  a  gtie  estate.  3  H.  6. 2a.    (Bro. 

.  ..  L~r  AC    A     i  Qa«Ertatea) 

because  he  is  now  become  as  a  defendant  ^ 

(g)  A  man  may  plead  a  que  estate  of  a  tenancy  in  jf^lJ^Jf^^^ 

tul,  or  of  an  estate  for  life,  so  as  he  averreth  the  life  oXtmdhymdinwhomU 

them  ;  but  he  cannot  plead   a  que  estate  of  a. .lease  for  5T^ J*^^j2^'^ ^^^ 

years  (7)  (k),  or  at  will.  ^«8.    2  H.  4. 80. 

^  15E.4.1.  6H.7.  30. 

l8E.4.ia  7E.Stit.  QaeEsUte,Br.31.  27H.6.  3- 7£1.  Dyer  S38.  (1  Ca  46.  lSid.298. 
Doc  Plac  304.) 

(\)  n  H.  6.  34. 

(h)  A  disseisor,  abator,  intruder,  recoveror,  or  any  6  £.  4. 12.  31 H.  a. 
other  that  cometh  in  thepo*/,*  shall  plead  a  que  ^*'^/«'  ^"nrel^u!  s'llt^. 

Estc^  25. 

(i)  A  que  estate  must  be  alleged  in  the  tenant  or  de-  .^   -  w  4*8! 
fendant  himself  (o),  and  not  in  one  in  the  mean  convey- 27  H.  6. 32.  9  k  4, 3. 

2  ^.  6.  tit.  Que  Es- 
tate a  1  £.6.     Qae 
(7)  But  fee  1  Ler.  190.  and  1  Sid.  298.H'Hain'.  n.  6. 121  a.]         Estate,  Br.  49. 

(Cro.  Chiu64. 
'  1  Ley.  19a) 

> 

(L)  As  that  I.  S.  whoie  estate  the  lord  has  in  the  seignory  released  to 
Inm,  fte. ;  for,  if  he,  under  whom  the  lord  claims,  had  no  title  to  the  ser- 
Tioei  demanded,  the  lord  can  have  none,  nor  shall  the  plaintiff  be  boand 
to  show  Uie  convejrance  to  wliich  he  is  not  privy.  Hawk.  Abr.  179.  Bro. 
Abr.  Qqe.  Estate,  3.— [£</.! 

(M)  For  the  title  to  the  hundred  is  not  in  question,  but  whether  the 
iMt  be  incident  to  the  hundred.     Hawk.  Abr.  179.— [£rf.] 

(N)  A  man  cannot  plead  i^  (jot  estate  of  a  term  for  years  in  himself;  be* 
eanae  it  cannot  be  gained  by  disseisin  as  a  fee  may,  nor  by  occupancy,  as 
m  freehold  might  formerly  have  been  gained,  but  by  mesne  assigjnment, 
or  oonveyance,  which  ought  to  be  shown :  but  one  may  plead  a  que  ettittt 
of  « lease  for  years  in  a  stranger,  becaus4  he  is  not;  privy  to  his  title. 
C9tet  y.  Vade,  1  Lev.  190.— [fd.] 

(O)  if  the  defendant  be  a  particular  tenant,  as  tenant  for  years,  the 
pin  must  set  forth  the  seisin  in  fee,  the  prescription,  and  the  demise  from 
Um  tenant  in  fee  to  the  defendant ;  for  a  prescription  in  a  queettate  must 
ajways  be  laid  in  the  person,  who  is  seisod  of  the  fee-dmple.    A  tenant 
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(805)*  anee,  *froni  whom  he  claimeth  ;  and  yet  some  books  be' 

to  the  contrary  (p). 


\ 


for  lila,  for  yean,  or  at  wilU  or  aoopytiolder,  CMinot  proMribe  in  thii  man- 
ner, by  reuon  of  tho  imbecility  of  their  estates :  for^  as  prescription  is 
always  beyond  time  oi  memory,  it  woald  be  absurd  that  those,  whose  es- 
tates comnieaood  within  the  memory  .of  laan^  should  pretend  ta  presosibe 
for  any  things ;  and  therefore  a  tenant  for  life  must  prescribe  under  coyer 
of  the  tenant  in  fee-siaiple ;  and  a  copyholder,  unler  cover  of  his  lordL 
4Co.31,dS.    2  Bl.  Com.  285.H^£ii.] 

(P^  With  respect  to  the  descent  of  estates  gained  by  prescription.  Sir 
William  Blackstone  observes,  that  estates  of  this  land  are  not  of  bourse 
descendible  to  the  heirs  generally,  like  other  purchased  estates.,  bat  sow 
an  exception  to  the  rule.  For,  properly  speaking,  the  prescription  is  ra- 
ther to  be  considered  as  afi  evidence  of  a  former  acquisittpn,  thai)  as  an 
acquisition  de  novo;  and,  therefore,  if  a  man  prescribes  for- a  right  of 
way,  in  himself  and  his  ancestors,  it  will  descend  only  to  the  blood  of 
that  line  of  ancestors,  in  whom  he  so  prescribes ;  the  prescription  in  this 
case,  being,  indeed,  a  spaoieB  of  descent.  Hot,  if  he  prescribes  for  it  in  a. 
ffue  uiaie^  it  wiU  follow  the  nature  of  that  estate,  in  which  the  prescr^ 
lion  is  laid,  and  be  inheritable  in  the  same  banner ;  whether  that  were 
acquired  by  desoent  or  purchase ;  for  every  accessory  followB  the  nature 
of  its  principal.     2  Bl.  Com.  266.— f^rf.] 


CHAP.  XXXII.* 


(2G6) 


OJ*  TITLE  BY  FORFEITURE. 


'     PoBFEiTUBB.     The  adjcctivc  in  Lsiiin.i^/orisfaciuSy  n./i^f.^ ^r  fnMi 
the  verb   is  jonsfaceTe^  and  the  noqtt  forisjactura.  urt. 
They  a^  all  derired  oiforisy  (that  is)  e^/ra,  BXiA/acerej 
quasi  dicereij  extra  legem  sefi  consuettidinem  facerey 
to  do  a  thing  against,  or  without  hw  or  custom^  and 
that  legally  \A  called  a  forfeiture  (a). 

«  ^  B51  a« 

It  is  to  Jie  observed,  th^t  a  forfeiture  may  be  made  by  j,  jsymatier  inpau. 

the  alienation  of  a  particular  tenant,  two  manner  of  ways  j  0  vtol  Abi-.  630.) 
either  inpais^  or  by  .matter  of  record. 

^  jfn  pai9y  of  lands  and  tenements  which  lie  in  Mrery^'^lienaHoti  by  mauer 
where  a  greater  esUte  passeth  by  livery  than  the  partLcu-  ^^^hwH^^u^mu'' 
lar  teoant  may  lawfully  make,  whereby  the  reversion  or  ^n^p^raietai  a  fn-- 
remainder  is  devested,  as  in  the  example  that  Littleton  Vi4.  ^,  5$}^  $99, 
(416)  puttiBth,  when  tenapt  for  life  alieneth  *in    fiee,  *^^^»  •*^- 
which  must  be  understood  of  a  feoflment,  fine,  or  reoo-        .,  ^^*  .^\  . 
very  by  consent  (b). 


(A)  Forfetttutt  is  a'punishment  annexed  bj  law  to  some  illegal  act»  or 
negligence^  in  the  owner  of  Und9,  tenemeata,  or  hereditaments :  whereby 
be  loses  all  hit  interest  therein,  and  they  go  to  th^  party  iigured,  aa  a  re- 
compenoe  kar  the  wrong  whidi  either  he  alone,,  or  ihe  public  together 
with  himself,  has  sustained.  Forfeiture  by  alienation  oontnuy  to  law,  is 
dtber  alienation  in  wuninutin  (as  to  which  see  aot.  2  b.  vol.  1.  p.  188.}, 
alienation  to  an  €Uien,  Tant  2  h-  voL  1.  p*  91},  or  alienation  by /»aWtac/ar 
tefuntiy  which  last  kind  forms  the  subject  matter  of  this  chapter ;  in  {he 
two  ^rmer  cases  the  forfeiture  arises  from  the  incapacity  of  the  aliened  ta 
take,  in  the  latter,  from  the  incapacity  of  the  alienor  to  grant  2  $1.  Coin* 
t67,a$8^JEd.] 

(B)  Sir  WiUiatti  Blackttone  mentionatwo,  leafons,  why  such  aliert^ 

Vol.  If.  2  n 
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(207)*  ♦!£  tenant  for  life,  and  he  in  the  remainder  for  life,  in 

nn    ^^'         Littleton's  case,  had  joined  in  a  feoffment  in  fe^  this  had 

*    '  been  a  forfeiture  of  both  their  estates,  because  he  in  the 

remainder  is  pariiceps  injuriss.  And  so  it  is,  if  fie  in 
the.  remainder  for  life  had  entered^  and  disseised  tenaut 
for  life,  and  made  a  feoffment  in  fee^  this  had  been  a  for- 
feiture of  the  right  of  his  remainder.  . 

Smumt  u  ihingt  m  A  particular  .estate  of  any  thing  that  lies  in  grant,  can- 
mmX,  if  aHmed  by  jj^j.  [^  forfeited  by  any  grant  in  fee  by  deed. ,  As  if  tenant 
33 £3,  JDeviteSl.    fof  life  Of  years,  of  an  advpjwson,  rent,  common,  or  of  a 


Mft'aM^io^  '^    reversion  or  remainder  of  land,  by  deed  grant  the  same  in 
(t  ila&  Abr  8M.)     .  fee,  this  is  no  forfeiture  of  their  estates,  for  that  nothing 
•    -        passes  thereby;  but  that  which  law  fully  may  pass  ;  and  of 
that  opinion  is  Littleton  in  our  books. 

fl  Rtp  76  b.)  ^^^  'f  tenant  for  life  or  years  of  land,  the  reversion  or 

36  H  6.61    Tr.   ^     remainder  being  in  the  kino;,  make  a  feoffment  in  fee,  this 
S  S^wliob  yen  Ro-  »•  a  forfeiture,  and  yet  no  reversion  or  remainder  is  de- 


pur  1a  Manor  vested  out  of  the  king  :  and  the  reason  is,  in  respect  irf 
■6  tmJrShj  th«  th^  solemnity  of  the  feoffment  by  Uvery,  tending  to  the 
€«artofEw5h«iu«r,  ]^ng»g^;gherison.(l) 

%  B»nuUi€rffree9rd:     ^f  matter  of  record,  and  that  by  three  manner  of  ways. 

First,  by  alienation.  Secondly,  by  claiming  a  greater 
estate  than  he  ought  Thirdly,  by  affirming  the  rever- 
sion or  remainder  to  be  fn  a  stranger. 


«f  ly  ff ftrnfftf Til  ^irst,  by  alienation  ;    and  that  of  tvjro  sorts,  viz,  by 

(FotL33tb.     l(i«on 

40.    iMAbreMO-.. .— 

N  .  tioo  by  a  particular  tenant,  is  a'forfeiture  af  his  estate :  1st.  because  snch 

alienation  amounts  to  a  renunciation  of  the  feudal  oonnexiwi  and-de- 
poidence ;  it  infplies  a  refnsal  to  perform  the  dye  renders  and  services  to 
the  lord  of  the  fee,  of  which  fealty  is  constahUy  one  ;.ann  it  tends  in  its 
consequences  to  defeat  and  devest  the  remainder  or  reversion  expectant : 
as,  therefbre,  thai  is  put  in  jeopardy,  by  such  act  of  the  particular  tenant, 
it  is  but  iust,  that,  upon  discovery,  the  particular  estate  should  be  for- 
feited and  taken  from  him,  trho  has  shpwn  so  manifest  an  inclination  to 
make  an  ill  use  of  it.    The  other  reason  is,  because  the  particular  tenant 
b^  granting'^  larger  estate  than  his  oWn,  has  by  his  own  act  determined 
^  and  put  &n  entire  end  to  his  own  original-  interest ;  and  on  such  deternu- 
n&tiOD  the  next  taker  is  entitled  to  enter  regularly,  as  in  his  remainder  or 
reversion.    2  Bl-  <?om.  274, 275.— [£(/.]  . 
(1)  See  233  b.  note. 
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alienation  devesting;  or  not  devesting,  th^  reversion  or 
remainder.  Devestiiig,  as  by  levying  of  a  fine,  or  suffer- 
ing a  common  recovery  of  ^an^si^  whereby  the  reversion 
or  remainder  is  devested  :  not  devesting,  as  by  levying  .     ' 

of  a  fine  in  fee,  of  an)  adtrowson,  rent,  common,,  oi^  any 
other  thing  that  iieth  in  grant:  and  df  th>s  opinion  is 
Littleton  in  our  books  (*).  And  4to  note  two  diversities :  (♦)  15 E  4. 9. 
first,  between  a  grant  by  fine  (which  is  of  record)  and  •  14 f  3," 8.  Avow  til 
grant  by  deed  in  pais  f  and  yet  in  thl?  they  both  agree^ 
that  the  reversion  or  remainder  in  neither  case  is  devest- 
ed :  tecondly,  between  a  matter  of  record,  as  a  fine,  Sec. 
and  a  deed  recorded',  as  a  deed  irtrollfd,  for  that  Worketh 

*  *  .  * 

no  forfeiture,  bec^luse  the  deed  is  the  original  (c). 

'  '  '  ■  ■> 

^Secondly,  by  .claim :  and  that  may  be  in  two  sorts,  (208)^ 

either  express  or  implied.     Express,  as  if  tenant  for  life  ^ ,  -,  ^  ^^fL 
will  in  court  of  record  claim  fee  (d),  or  if  lessee  for  years  6 E  3. 4».   Je  3. 4. 


be  oasted,  and  he  Will  bring  an  assise  ut  Ue  tihero  tens'- 15 e 4  aft^"^ »« 
menio.     Implied,  as  if  \n  a  writ  of  fight  brought  against  29.   s  H  d^  9.   4  la 
him,  he  will  take  upon  him  to  jbifti  the  mise  upon  *e^^i„3^%3E« 
mere  rights  which  none  but  tenant  in  fee-simple  oUght  to  38.    16  Aib  16. " 
do.    So,  if  lessee  for  yeai*  do  lose  in  9i  pneciptj  and  ^JJj  "":***•    **5^ 
will  brings  writ  of  error^for^ error,  in  process,  this  is  a 
forfeiture  (1)  (e).      .        " 


--p^ 


-.— ♦ 


(C)  And'fehe*dee4  itself,  which  makes  the  conveyance,  is  merelr  matter 
«i  ^ity  thou^  it  be  afterwards  recorded!    Hawk.  Abr.^  339.^fiif.] 

(D)  Where  a  tenant,  who  holds  ^of  any  lord,  ne^lecta  to.  render  hi^ 
the  due  services,  and,  upon  an  action  brought  to  recover  them,  disclaims 
to  hold  of  hjs  lord ;  Uiis  disclaimer  in  any  oourt .  of  reootd  is  a  forfeitare 
of  Uie  lands  to  the  lord  upon  reasons  evidently  feudal*  Finch.  270, 271. 
And  so,  likewise,  if  in  any  court  of  record' th^  particular  tenant  does  any 
act  which  amounts  to  a  virtual  disclaimer,  as  in^the^iiistances  here^t  by 
Lford^  Coke  \.^  such  behaviour  amounts  to  a  ibrfoitare  of  his  particular 
eitaieL— [£<r.] 

(1^  So>in  the  case  of  a  -tease  for  life,  the  tenant  may  plAid  it  in  fair ; 
bat  m  the  case  of  a  lease  for  years,  or  an  ^^te  of  tenant  by  atfttule  or 
efqgft/,  thd  defendant  shallnotf plead  in  'bar^  as,  to  say,  Asfira  nott,  km*  but 
justUy  by  force  of  the  lease :  and  conclude,  iisvrU  tarn  tort ;  and  if  thn 
taBant  of  the  freehold  be  not  named;  he  shaU  ple&d  nid  tenmnt  dtfipan^ 
i$nunerU  nt»mi  enie  bref:  and  in  the  case  oia  feof&nent  with  a  wmrrantf  , 
he  uustrely  on.  the  warranty.    See  228  b.  229  a.    \Rtakr.  Notto  196«j 

(E)  For  a  writ  of  error  to  reverse  a  recovery  of  a  freehold*  Vm  iy  tfbn 
tenant  of  the  freehold  only  (Dy«r,  dO-5.),  and  therefore  k  ii  albripitiim 
lbrala«de|bry»ar«tobriiig:it;  so  Chat,  Where  a  lessee  fe^yannisaw- 
mobed,  and  loses  by  defiralt,  he  has  no  remedy ;  but,  if  life 
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85i  m.  Tiufdly,  byaflmniog  the  revonoo  or  ranaiiider  to  be 

to IcS^ '*'*'*  astnogiBr,  and  thai,  either  aetiFdy  or  paauveiy.  Ac- 
4iFelj9  by  five  manner  of  waya  Aa  fir«U  if  tenant  for 
^  f4H  $!'  TorL  ^^  9^y  ^^  ^  ^  ^  fltrani^r,.  whereby  he  affimia  the  re- 
Br  87.  lib  2.  M  65,    irendoo  to  he  in  hiou    Seoondiy.  if  he  attorn  lo  the  grant 


27*E  S.  77.  17  E  3.  ^  ^  atran|^  ;  and  there  note  abo  a  diTeraily  between  an 
'^ «r  39£ 3. 16.  attommeot  of  record  to  a  ^bnancery  and  an  attommeot  m 
aE&  Eotr  Coof  /MMf  fiif  an  attornment  m  /loif  worketh  no  forfeiture. 
^  ^SE^  Sr**^  Thirdly,  if  a  atranger  bring  a  writ  of  entry  in  eatupror 
5ME3.68.  1H7.  tnio,  and  loppose  the  reTersion  lo  be  in  him,  if  the  tenant 
S^U^/l^^lUoa  ^ ^^  eonfew  tbe  action,  thia  la  a  forfeiture.  Foorthty, 
eM.   2B4Bpi08.)      if  tenant  for -life  plead  covinoualy^  to  the  di^ierison  of 

him  in  the  reYef^ion,  this  is  a  forfeiture.     Fifthly,  if  a 
atranger  bring  an  artion  of  waste  againat  leasee  for  fife, 
^  and  he  plead  nvl  wast  Jaity  this  is  a  forfeiture;  or  the 

like- 

3  Utr  Qj  141  Passively,  as  if  tenant  foi^ife  accept  a  fine  of  a  stran- 
ger, atir  conusant  de  droit  come  ceo^  4^.  for  hereby  he 
aiErma  of  record  the  reversion  to  be  in  a  stranger  (2). 

(909)^  '^ Littleton  speakeih  of  the forfeitnre  of  an  estate;  and 

lib  a.  fit  55.  Bnck-bere  it  is  to  be  known,  that  the  right  of  a  particular  estate 
^^•^**^  Biay  be  forfeited  also,  and  that  he,  that  hath  but  a  right 

of  a  remainder  or  reversion,  shall  take  benefit  of  the  for* 
feitura  As  if  tenant  fer  life  be  disseised,  and  he  levy  a 
fine  to  fhe  disseisor,  he  in  the  reversion  or  remainder  shall 
presently  enter  upeio  the  disseisor  for  the  forfeiture.  And 
80  it  is,  if  the  lessee,  after  the  disseisin,  had  levied  the 
fine  to  a  stranger,  though  to  some  respects  paries  finis^ 
nihil  habuerunt,  yet  it  is  a  forfeiture  of  his  right 

fbr/Mtiretfwwrerf  Littleton  speakethof  an  alienation  in  fee  absolutely, 
*  «^*»"5?>»' «      but  so  it  Is,  if  the  lessee  for  life  make  a  lease  for  any  other 

13  £4. 4.  ed  and  did  apjfeu-^  he  mig^  have  pleaded  in  abetemcDt,  that  ooUnuit 

of  freehold  wu  named  in  .the  writ ;  if  he  were  not  sammeiied,  it  leeiiia^ 
thet  h^  migfat  have  ui  action  n^oonded  on  the  deceit  1  Ro.  63S. 
Hawk.  Abr  339,340.— [Etf  ] 

j(Q  Bi4  though  thiaaocepUnoe  amoonU  to  a  Ibrfeitiiie,  it  doet  not  de> 
veii  4he  eitate  of  him  in  ranaiiMler  or  rtvenioo,  9  Rep.  kL  106  b* 
{Atfto:.  Rota  196.]  .  . 
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man^ft  life,  or  a  gift  m  tail.  If  A.  he  .tenant  for  life,  and 
make  a  Jeajie  to  B.^for  hia  lifet  and  B.  diethy  and  the  leasee 
re-enterethy  yet  the  forfeiture. remaineth. 


If  tenant  for  life  make  a  lease  for  life,  or  a  ^ft  in  tail,  or  by  tUieuaiion  on 
or  a  feoffment  in  fee,  upon  conditioiir and  entereth  for  the.^^,,^,^  ^er^a 
condition  broken,  yet.  the  forfeiture  remaitieth  (0).     Lit-^  breach : 
detoR  q^keth  of  an  estate  for  Hfe;  so  it  is  if  tenant  in  39  ass  15.   43E3: 
tail  apres  possihilitiey  tonini  by  the  courtesy,  tenant  in  fjj^**? ^p  • 
dovrer,  or  of  him  that  hath  an  estate  to  him  and  hi;i  heira^  is.    45  E  3. 26. 
during  the  life  of  I.  S.,  &o  and  soof  tenant  for  yeiirs,  (An*^.28*  ^*\ 
tenant  by  statute  mertihant,  statute  staple,  ont^egU. 


Littleton  saith,  that  where  the  alienation  in  fee  is  made  *?"*» «  **^ 
to  another,  which  must  be  internded  a  stranger,  for  if  it  be  ({er. 
made  to  him  in  reversion  or  remainder,  it  amounts  to  a 
surrender  of  his  estate,  as  at  large  hath  been  spoken  in 
the  Chapter  of  Tenant  for  Life  (h). 

(«10)* 
*/P  tenant  for  life  alien  in  fecy  he  in  the  reversion     LITTLETON. 

or  he  in  the  remainder  may  enter  upon  the  alienee{i).  [8ect4l5.«5la.] 

3.  Whswu^tqkead' 

- i , ■  voTitage  of  aforfeiiuire, 

(1  Rep.  14a.) 

(G)  So,  if  tenant  for  lifesaffiirs  a  recovmy,  ahdaiterwardb  reyenes  it 
bj  a  writ  of  error,  yet  the  forfeiture  remaiiw.  Skin.  74,  4  Cdm.  Dig.  224. 
Forfeiture.  (A.  t)*—[firf.] 

(H)  It  may  also  be  observed,  thajt  the  concarrence  of  the  person  who 
^  has  the  immediate  estate  of  inheritance,  will  prevent  a  fine  from  operating^ 
OS  a  forfeiture  of  a  life  estate.  BredonU  eate^  1  Co.  76.  Bat  if  a  person 
who  has  an  estate  for  life,  with  a  remote  ^estate  of  inberttance  aft^,  and 
sabjeet  to  intermediate  estates  of  inheritance,  levies  a  fine  tvtr  eoniiMmce, 
4^  he  will  forfeit  hia  estate  for  life.  PtHutnCteau  1  Co.  IjDl.  Garrtstt 
Y.  Bhuard^  1  Rol.  Abr.  853.  There  is  a  difierence,  as  to  thii  point,  be- 
tween fines  and  recovenei^ ;  for,  if  tenant  for  hfe  joins  in  sufferings  a  re* 
covery  with  a  pepon  who  has  a  remote  estate  of  iaheritanoe,  there  will  ' 
not  be  any  forfeiture  of  the  estate  for  life.  Dot^  d.  Smitft  v.  Cliffords, 
1  T.  R.  738.  1  Pfest  Conv.  202.  A  fine  levied  by  an  equitaUe  tenant 
for  life,  does  not  Work  a  focfettore.    Ibid.-^r^.} 

(I^  Eotiy  for  a  forfeiture  oug^t  to  be  m^de  by  him,  who  is  next  in  re- 
version, or  remainder,  after  the  forfeited  estate;,  whether  he  has  the  fee, 
or  only  in  taO,  or  for  life,  t  R^.  Abr.  857, 868.  But,  if  the  next  in 
remainder  does  not  take  advantage  of  the  forfeiture,  after  his  estaie-d^ 
termined,  he  in  <a  subsequent  remainder  may  enter.  1  Rol  Abr.  857;  858. 
Mo<  18.  Or  if  he  in  remainder  for  life  will  not  enter,  he  in  the  subse- 
quent remainder,  or  reversion,  may  enter  iii.hii  name  forthe  preservatioa 
of  the  inheritance.  1  R<d«  858.  80,  if  he  in  remainder,  or  reversiem 
dies  before  entry,  his  issuet'oc  heir,  may  enter.  1  RoU'Abr;  858.  SComv 
Dig.  228.    Forfeiture,  (A.  e).-^[£<f.] 


1 
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(1  itot  iht  eso.) 


Oy  TXTLB  BT  VOlVXITUmX. 


BOOK  n. 


By  LittktoB.  (teet.  416.)  it  lippeareth^  tfiit  tenant  for 
life  in  remunder  mtjr  enter  for  the  forfeiture  of  the  first 
tenant  for  life,  and  that  if  the  tenant  for  life  in  remainder 
make  continual  daim»  and  the  alienee  tlie  seised,  then 
may  he  in  the  remainder  for  life  enter ;  and  if  he  die  be- 
fore Ite.  do  enter,  then  he  in  the  remainder  4n  fee  shall 
enter,  because  he  in  the  remainder  in  fee  cqirld  not  make 
any  clum  (8) ;  and  therefore  the  ri^ht  of  entry^  whicli 
tenant  for  life  ib- remainder  gained  by  his  claim,  shall  go 
to  bhn  ja  the  remainder  in  fee,  in  respeot  of  the  privity 
of  estate :  and  so  it  is  of  him  in  the  reversion  in  fee  in 
like  case,  for  he  i$  ilso  privy  In  estate  (k). 


(.9)  i  <i  Daring  the  life  of  him  in  the  remainder  for  life.  [Buikr,] 
(k)  See  furth^,  u  to  forfeiture  of  estates  hy  alienation  oootrarj  to 
law,  kOL  Chap.  27.  Qf  ComhtioaSi  p.  116. ;  vith  respect  to  fcrfeiture  for 
CHUMS,  post^  b.  3.  c  14  ;  as  to  Lapw,  post,  b.  2.  c.  65. ;  Simony,  ant. 
vol.  1.  p.  4Sb,  421,  and  tiie  notes  there ;  Waste,  post,  b.  2.  c  53.;  For- 
ieitiure  of  Offices,  ant  toI.  L  p.  23^  242;  and  ai  to  forfeitiiie  of  Copy* 
hold  Estates,  see  ant  vol.  1.  p.  663— ^6.— [£<2.], 


CHAP.    XXXUE 


(^ur 


OF  TITLE  BY  AUEBTATION. 


Alikv,  cometfa  of  the  verb  cUtendrtj  id  est,  alienum        .  f^^Jr* . 
faeerey  vel  ex  noetro .  dominio  in  aKenum  transferf^  hSu^ 
me  rem  {Uiquam  in  dominium  aiieriits  trans/erre{A)* 


'  (A)  In  England,  prior  to  the  Ncnnsin  oonqaeit,  the  power  of  alienation 
•eems  to.  haVe  been  umyersal ;  hat  upon  the  establisfament  of  the  fisn^d 
tyntemm  this  country,  all  alienation  of  landed  property  was  prohibited. 
And,  daring  the  reign  of  Wittiim  the  Conqueror,  and  that  of  his  tons,  ihm 
prohibition  against  alienation  was '  strictly  enforced.    The  int  step  to- 
Wfxda  aUberty  of  alienation,  was  that  by  winch  the  tenant  was  permitted 
to  aliea  witiL  the  consent  of  his  lord.    This  nUewas  iMlopted  firooi  tile 
naxiiBs  which  then  prerailed  on  the  continent,  and  gave  ris^  to  fines 
fu  alienation.    But  in  England  the  tenant  oonld-not  dispose  of  ^his  land^ 
efea  w^th  the  consent  of  his  lordv^nless  he  had  also  obtained  the  consent  of 
his  nent  heir ;  and  therefore  it  was  very  usaal,  ih  ancient  feofiinentB,  to 
axpress  tfiat  the  alienation  was  made'  with  the  consent  .of  the  feoffor'^ 
hsir,  and  sometimes  for  the  heir  to  join  in  the  feoffment    Wright.  Ten. 
1<7»  Glanril,  lib.  7.  c.  1.    Madox.  Form.  No.  316.  Ant.  94  b.  yol.  1.  p; 
3&1.    The  power  of  alienation  was  iuHher  extended  by  a  law  of  Henry 
the  first,  which  aQowed  a  man  to  dispose  of  lands  >whidi  he  hfapself  had 
pttrdiased.    AflerwardB  a  man  seems  to  hare  beenat  liberty  to  part  with 
aB  his  own  .acqairitians,  if  he  had  pteviouriy  piirehassd  to  him  and  his 
oMtiggu  by  name ;'  but,  if  his  assigns  were  not  tpedfied  in  the  purchase 
dsed,  he  was  not  empowered  to  aUen,  Glanyil,  lib.  7.  c.  1 :    and  also  he 
night  part  with  one^onrth  of  the  inheritiince  of  his  ancestcfrs  without  the  , 
consent  of  hts  heir.    Mirr.  c.  1.  s.  3.    (^  method  adopted  to  elude  the 
feudal  restraint  on  alieiisttion,  and  which  very  much  facilitated  its  pro- 
grass,  was  the  practice  of  sub-infeudation.     But  by  the  great  charter  of 
Hen.  3.  e.  32.  no  suVinfeudation  was  permitted  of  part  of  the  land,  unkss 
sttflkimt  was  left  to  answer  the  servioes  due  to  the  superior  lord,'  which 
snfficiemgr  was  probably  interpneted  to-be  one  half  or  moiety  of  tiie  land. 
Dalrym.  F.  P*  C  3.  p.  84.  Hitherto  the  right  of  alienation  was  confined  to 
sub-inieudations,  confennably  to  the  principlesof  the  feudal  law.     But 
by  the  statute  of  ^uia  tthptora^  18  Edw.  1.  reciting,  that,  through  the 
prsctbe  of  sub-infeudation,  the  superior  loids  had  b^n  depriTod*  of  their 
escheats^  wards,  and  marriages,  it  was  enacted,  in  fiivour  of  the-vassals, 
that  they  might  alienate  the  whole,  or  part  of  their  land,  as  they  pleesed ; 
tad,  in  feyour  of  the  sujperier  lords,  that  the  lands  so  alienated  should  be 
keld  of  them,  and  not  of  the  alienor.    This  statute,  howerer,  not  extend- 
ing to  the  king,  or  his  tenantstn  esfjrifr ;  left  them  as  they  stood  at  com* 


(212)*  ^Persons  eapftble(B)  of  purchase  are  of  two  iorts,  per- 

^^  90DS  natural  created  of  Ood,  as  I.  S.,  I.  N,'&c.  and 

yurelufH.  persons  incorporate  or  politic  created  by  the  policy  of 

4SSr''2?**^*^  man  (and  therefore  they  are  called  bodies  politic);  and 
Who  W«  abOiiy  to  those  be  of  two  sorts,  viz.  either  sole,  or  aggregate  of 
gnat  Vid  Seet  51    many :  again,  aggregate  of  many,  either  of  all  persons 

capable,  or  of  one  person  capable,  and  the  rest  incapable 
or  dead  in  law,  as  in  .the  Chapter  of  Discontinuance, 
Sect.  605,  shall  be  showed*  Some  men  hsve  capacity  to 
purchase,  but  not  ability  to  hold  :  sonie,  capacity  to  pur- 
chase, and  ability  to  hold  or  not  to  hold,  at  the  election 
of  theoi  or  others :  some,  capacity  to  take  and  to  hold  : 
some,  neither  capacity  to  take  nor  to  hold  s  and  some, 
specially  disabled  to  take  some  particular  thing. 

^lieru.  If  an  alien  christian  or  infidel  purchase  houses,  landsy 

n  Eliz  Dier,  283.  '^ 

11H4,20,&26.  ^^^ 

7E4,«9.    ClRd  : ^ • 

Abr  IH.) 

filon  law,  until  the  statute  De  prerogaiwa  regit^  17  Edw.  2.  c  6  f  whick- 
ift  aupposed  to  have  iddirecUy  removed  the  reftraint  on  the  ktiig*s  imme.  ■ 
diate  teoanta.  But,  the  king's  consent  being  necessary  to  every  alieoation 
of  his  .tenants  in  tt^e^  it  became  a  question,  says  Sir  Martin  Wright, 
whether  if  such  tenant  .aUened  without  license,  the  .and  so  aliened  waa 
•  not  forfeited,  or  whether  the  king  should  only  seise  it  by  way  of  distress, 

until  a  flhe  should  be  paid  for  the  contempt^  but  this  question  was  set- 
tled by  the  statute  1  E^w.  3.  o«  12.  which  enacted,  that  in  all  o^ses  of 
alienations  by  tenants  incofnU,  the  king  should  not  hold  the  land  as  for- 
feited, but  should  have  a  reasonable  fine  iA  the  chancery,  to  be  levied  by 
doe  process.  Wright  Ten.  164,  166.  It  remained  much  longer  a  ques- 
tion, whether  the  king*8  tenants  might  have  aliened  any  part  of  their 
lands'to  hoki  of  themselves,  as  the  tenanti  of  common  lordi  might  before 
the  statute  Qt<ia  evi^oret.  But  such  alienations  made  by  tenants  who 
held  of  Henry  the  third,  or  other  kings  before  him,  were  at  length  made 
good  by  the  stat  34  Edw  3.  o.  15,  saving  to  the  king  his  prerogative  of 
the  time  of  hisgrandfiither,  father,  and  of  his  own  time.  Whatsoever 
the  prerogative  was  in  this  particular,  which  seem^  extremely  doubtful, 
^  it  is  dear  that  fines  for  alienation  were  at  this  time  effectually  establish- 
ed; and  that  they  were  constantly  paid  until  the  stat.  12  Oha  2.  o  24. 
which  abolished  them  in  aU  eases  of  freehold  tenure.    Idem*  166,  166. 

The  history  of  the  power  of  disposing  of  land  by  will,  will  be  found  in 
a  note  to  fol.  U 1 1).  post,  Chap  46 ;  and  some  observations  will  be  ofiered 
in  the  Chapter  of  Execution  (Post,  Book  III.  Chap  11.)  as  to  involun- 
tary alienation,  or  the  power  of  chaiging  lands  with  the  debti  of  the 
owner.— r^^] 

(B)  The  doctrine  of  alienation  may  be  divided  into  two  heads  ;«--l8t. 
With  respect  to  the  persons  capable  of  aliening  or  purchasing ;  and^  2dly. 
As  to  th^  several  modes  of  eouveyance.  With  regard  to  the  first  pointy 
it  is  observable,  that  all  persons  in  posssesHion  are  ptimd  facie  capable  both 
of  conveying  and  purchasit^,  unless  the  law  has  laid  them  under  any  pojr- 
ticttlkr  Usabilities;  2  Bl.  Com.  ^.  What  these  mcapacities  are  wiU 
be  presently  considered.  The  several  modes  of  conveyance  will  be  ex* 
plained  in  a  note  at  the  end  of  this  chapter. — [Ed*] 
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teoementfly  or  hereditanteiitSy  to  him  *and  hia  heirs^  albeit   .       *  2  b. 

h«  «o  h'ftve  no  heirs,  yet  he  is  of  capicity  to  take  a-fee- 

9iiDple(  1 )  but  not  to  hold(9).    For,  upoo  ao  office  fouod, 

the  king  shall  have  it  by  his  |>rerogati VeCS),.  of  wbemso- 

ever  theland  UhoMen(4).  And  so  it  is,  if  the  alien  doth     '    <• 

purchase  land  and  die,  the  Uwdotb  east  the  freehold  and 

ifther^nceupon  ihn  king(5)    If  an  adieo  purchase  any  ta^ 

tateof  freehoM'in  fa  )uses,  lands,  tenements,  orhertdita-^^^'^^^^^** 

nwnts,  the  king,upon  cdBce  found,  shidl  have  them.  If  an         .    * 

aKen  be  made  a  denizen  and  purchase  land,  and  die  wiUl-  *  ^ 

o^t  issue,  the  lord  of  the  fee  shall  have  the  escheat,  and  n^        .         . 

the  king.  But,  as  lo  «  lease  for  yearf,  there  is  a  diversity 

between  a  lease  for  years  of  a  house  foK  the  habitation  of 

araerehant  'stnuger- being  an  alien,  whose  king  is  in    '* 

league  with  ours,and  a  l^ase  for  years.of  lands,  meadows,      .    (2^9)* 

pastures,  woods,  and  the  like.     »For,  i(  he  Uke  a  lease ^  ^'L^'^  ^^  ^^^* 

for  years  of  lands,  meadows,  &o.,  upon  office  found,  the 

king  shall  have  it(6).    Butjof'a  house  for  habitation  he   ..       « 

may  take  a  lease  for  years  as  incident  to  commerce ;  for 

without  habitation  he  cannot  merchandise  or  trade(7). 

But,  if  he  depart,  or  relinquish  the  nealm,  the  king  shall 

have  the  lease(c).     So  it  is,  if  he  die,  possessed  thereof, 

neither  hie  executors  or  administcators  shall  have  it»  but  . 

the  king(8);  for  he  bad  it  only  for  habitation  as  necessary. 

to  his  trade  or  traffic,  and  not  for  the  benefit  of  hiii  ex- 

ecotor  or  administrator.     But  rf  the^alien  be  no  merchant, 

then  the  king  shall  hatre  the  lease  for  years,  albeit  it  were  *  *"  ' 

for  his  habitation (9):  and  so  it  is,  if  he  be  an  alien  enemy.  • 

And  ail  this  was  vo  resolved  by  the  judges  assembled  ^aseh  sa  Eli^  in  Sir 

together  (or  that  purpose  in  the  case  of  Sir  James  Croft,  49  am  |A  s.  ^49E  / 

Paseh.  29  of  the,  reign  of  queen  Elizabeth*  ^1*    (5  Q>  &9  b^ 

Also,  if  a  man  commit  felony,  and  afler  purchase  lands,  Persons  a/te^etf 


I 


I 


1}  See  «nt  vpl  1  p  91.  n.  (7)  r7)  See  «Qt  vol  1  p  92.  o«  (13) 

'2)  See  ant  rol  1  p  91.  n.  (8)  (9)  Bat  see    atit.  vol    1   p  93. 

(3)  See  ant  vol  1  p  91.  n.  (9)  n.  (14) 

4)Seeant  voll  p9t  n.  (10)  (9)  But  see  aAt.   vol   1  p  9t. 

5)  See  ant  vd  I  p  91.  n  (11)  n.  (1$) 

6)  See  ant  vol  1  p  91.  d.  (12> 


•  (C)  See  ant.,  vol  1  p  92.  n  (F)— {iP<tl 
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^         >  iim]  after  is  attainted^he  had  ciq^city  to  pufchaae,  but  not 

to  hold  it ;  for  in  that  oose  the  lord  of  the  fee  shall  have 

the  escheat  (10) ;  and  if  a  man  be  attakiied  of  felony, 

yet  he  hath  eapacity  to  purchase  to  hinr  and  to  his  heira, 

^    '    albeit  he  can  have  no  heir^  but  he  cannot  hold  it ;  for 

^     '    *       in  that  case  the  king  shall  have  it,  by  his  pi*erogative, 

and  not  the  lord  of  the  fee;  for  a  man  attainted  bath  no 

joapatity  to  purchaa^  (being  a  man  dviliitr  mortutu) 

bat  only  for  the  benefit  of  the  king,  bo  mor*  than  the 

*  aiiea-nee  hath. 


fmrptr^Hmuc^gre'        If  aiky  sole  corporation  oi^  aggregate  of  many,  either 

fl!i(naCliarU,oftp     ecclcttastical  or  temporal  (ior  the  words  of  the  statute 

^'  ;-L!L^*w'        ^  **  8^**'  religiosus  vel  aiitjCs)  purchase  lands  or  tene- 

13E  l»p  33.  ments  in  fee,  they  have  capacity  to  take  but  not  to  retain 

iB  H  ft  ^^10  (unless  they  have  a  sufficient  license  iii  that  (i  l}  behalf); 

30  £1  cap  S  23  H  3.    for,  within  the  year  after  the  alienation,  the  next  lord  of. 

-^J^' ^*J|^^        the  fee  may  enter  ;  and,  if  he  do  not,  then  the  next  im- 

Fleta,Ub  3  cap  4  k  mediate  lord  from  time  to-time  to  have' half  a  year  ;  and 

34.  .s»l"Sw  13.  ^^^  defoult  of  all  the  mesne  lordv,  th^n  the  *king  to  have 

21635.    4H6  9.    the  land  so  aliened  for  ever,  which  is  to  be  understood 

li\A.  *19S3.  ^^  '^^^  inheritance  as  may  be  holden.     But  of  such  in* 

Mortmie.    34  H.  6,    heritances  as  are  not  holden,  as  villains,  rent«charfres« 

(piiy«vd  fits  a)*        ^commons,  and  the  like,  the  king  shall  have  them  present- 

^E*  J^  I.    •  ly  by  i  favourable  inferpretation  of  the  statute.     An  an* 

^    '  ^  nuity  granted  to  them  is  not  mortmain,  beeause  it  charg^- 

*  "'  eth  the  person  only. 

« 

Fifioifo  '  P^^  orer  villains  or  bondmen,   who  have  power  to 

^  purchase  lands,  but  not  to  retain  them  against  their  Ibrds^ 

because  you  shall  read  at  large  of  them  in  their  proper 

place  in  the  Chapter  of  Villenage. 

*       •- 
ti^cftt  An  infant  or  minor  (whom  we  call  any  that  is  under 

^'*  Ja»^«l*oUthe  age  of  twenty  one  years)  halh,  without  consent  of 

.     ^               (16)  Tenant  in  Uil  is  guilty  of  no  jndgmentwal  given.     lWiIi.9. 

awtder,  and  before  conviction  le-  Part.  220.  (2  Wih.  ISa  3d  edit) — 

^           vies  a  fine.  It  teas  a  question,  whe-  [Hargr.  n.  10.  2  b.  (10)J 

tber  the  fine  ahoMld  bkr  Uie  inue  (11)  As  to  thit,  see  ant  98  b. 

forthelord^a  benefit;  and  ibe  court  (vol.  1.  p.  360.) — Hargr.  v^    11. 

.4uclined  to  think  IhatH  should ;  but  2  b.}.                       • 
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ftof  olhePi  capacity  to  purchase,  for  it  i^  intended  for  his 
benefit ;  aad  t^i  his  full  age  he  m^y  either  aj^ree  there- 
unto,  and  perfect  it,  or,  without  any  cause  to  be  alK-g^, 
waireor  dia<gree  10  the  purchase  ;  and  so  may  his  heirs 
after  him,  if  he  agreed  nat  .thereunto  after  his  full  age. 

•  ■ 

A  man  of  non-sane  memory  may,  without  the  consent  Persons  being  mpk, 
of  any  other,  purchase  lands,  but  he  himself  (12)  catniiot^P^ J"^^^^  .- 
wai^e  it;  bu^it  he  die  in  his  madness,  or  after  his  me- 
mory recover,    without  agreement  thereunto,   his  heir 
may  waive  and  disagree  to  the  SUite,  without  any  ca^ise 
showed  ;  and  so  of  an  ideot     But,   if  the  man  of  non«>   ^  ■ 
sane  memory  recover  his  memory,  and  agree  unto  it,  it 
is  unavoidable. 

If  an  abbot  purchase  lands  to  him  and  his  successors:^)  A»  tf  33 
without  the.  eonsent  of  his  c  nvenf ,  he  himself  cannot 
waive  it,  but  his  successor  may  U|K>n  just  cause  showed  ^ 
as  if  a  greater  rent  were  reserved  thereupon  than  the 
value  of  the  land,  or  the  like  ;  hut  he  cannot  waive  it    *      /ai  s\« 
unless  it  be  upon  *just  cause  :  ei  sic  Se  simUibus^  prx"  Qrnet  Ub  Sfsl  ib 
Imiui  ecclegisi  sum  conditionem  meliarare  potest;,  dete-^^ 
riorare  nequit.  And  in  another  place  he  saith.  Est  enim  ^ 
ecclesia  ejusdem  conditionis^  qttm  Jungitur  vice  miruh 
ri^.     *fiut  no  nimile  hulds  in  every  thing   according  to  «  a 

the  ancient  saying,   Nullum  simile  quatuor  pedibus 
currit.    faJAn  hermaphrodite  may  purchase  acoordingM  lttVl6.  7114 
to  that  sex  which  pcevaileih.  ^;  ,^"e  4.^^^^ 

37  H  i,  24.    (Hob 
304.    (C«mb). 

(12)  Fitzherbeil  argues  strong^ly,  and  other  writers  hare  considered 
that  a  noncotnpos  may  plead  his  .  the  opinion  of  Fitzherliert  to  be  w«U 
disability  to  avoid  his  9W11  acts  as  ^  founded.  3Bl..Coin.  393.  1  Fonbl. 
wdl  as  an  infant.    FiU.  Nat.  Br.     Kq.  48,  49.  Et  vid.  Yatet  v.  Bom^  * 

sot.    Se^  pcMt,  247  a  &  b.  mach    Stra.  1 104.  in  which  case  fueh  ylc«    - 
earioiis  learning;  on  the  subject,  and    was  allowed  to  prevail  agaiost  a 
also  2  Blackst.  Com  ed.  5.  p.  291,    bond. 

where  the  progress  of  the  opinions  Bythe4Geo.  S.  c.  10.  ideots, 
CO  this  subject  is  critically  stated,  lunatics,  and  persons  non  eomnor 
—fHargr.  n.  12.2  b.  (11)]     *  men/ 1«,  or  their  committees^  being 

[lo  Stroud  V.  JtforfAo/,  Cro  Eliz.  trustees  or  mortgagees,  are  com- 
39iL  the  opinion  of  Fitzherbert  was  pellable  to  convey  under  the  direo- 
denied  to  be  law,  and  dt  non  sane  tipn  of  the  court  of  chancery.  And 
memory  held  to  be  a  bed  plea  to  an  all  sQch  conveyances  are  decUret 
action  of  debt  upon  an  obligation,  to  be  good  and  valid. }---{£</.] 
However  Sir  William  Bladcstorte 
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t     /Vm«  ewer/  A  feme  covert  cannot  take  any  thing  of  the  gift  of  her 

liusband  (13),  but  is  of  capacity  to  purchase  of  others 
without  the  consent  of  hfer  husband.  And  of  this 
opinion  was  Littleton  in  our  books,  and  in  this  book 
«ect.  677,  but  her  husband  may  disagree  thereunto,  and 
devest  the  whole  tstate  ;  but,  if  he  neither  agree  nor  dis- 
agree, the  purchase  is  (14)  good  ;  but,  after  his  deaith, 
albeit  her'hnsbnnd  agreed  thereunto,  yet  she  in»\,  with- 
out any  cause  to  be  alleged,  waive  the  sam%  and  so  may 
her  heirs  also,  if  afier  the  decease  of  her  husband  she 
herself  agreed  not  therednto. 

(W  k  name  of  pur-  (bj  A  wife  (uxor)  is  a  good  name  of  purchase,  witli- 
iSeTs.  a  ^46^a^^^  *  christian  name  ;  and  so  it  is,  if  a  christian 'name  be 
'iSAMia  80  E  3,  added  and  mistaken,  as  Em  for  Emelyn,  &c.  for  utile 
1  An  U.  it  H^dd.  ^^^*  inutile  non  viiiatur.  But  the  queen,  the  consort 
EitoDi^*2M^^*      ^  ^®  ^*"S  of  England,  is  an  exempt  person  from  the 

'king  by  the  common  law,  and  is  of  ability  and  capaci- 
ty to  purchase  and  grant  without  the  king.  Of  which 
see  more  at  large,  sect  200. 

p^JL^  ^      ^'''*°"'  deformed  having  human  shape  (I5)„  ideott, 
^^^  *••  "«<'«»«.  lepers,  deaf,  dumb,  and  blind,  minors,  and  all 
other  reasonable  creatures,  have  power  to  purchase  and 
retain  lands  or  tenements  (b). 

*  ^'"Sl^iT^^     ^"*  ""^  "^P""^  ^^  '*'■*'•'"  *'''"Ss  for  some  special 
•Me  tptcM  f«rj,     purpogg^  b„t  „gj  j^  ^^  ^^  exercise  such  things  them- 

selres  ;  as  the  king  is  capable  of  an  office,  not  to  use  but 
,  to  grant,  &c.  (16). 

3  PteMM  4nie»paU» 

tfUtiA byjpwduue.     A  monster  born  within  lawful  matrimony,  that  hath 

(15)  Who  ought  lo  be  deemed     fHarCT.  n.  6.  3  b,] 
such,  see  ant.  7.  b:  (p.  190.)  29  b. 


<D)  That  a  bastard,  having  acquiied  a  name  by  repuUtion,  may  puc- 
.chaift  by  his  reputed  name  to  him  and  his  heh^,  see  ante.  3  b- Tol.  1. 

p.  148.— ff rf.]  '  ^  ' 
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not  human  shape,  cannot  purchase,  much  less  retain  any    (^**'  7  b  29  b) 

thing. 

(216)* 
*('€)  The  same  law  is  de  professes  et  tnortuis  ssecuhf  ^Penorit  prt^eued, 

far  they  are  dviliier  mortui  (17);  whereof  you  »hall  ^g^,^^  *^;i^;^^p 

read  at  iai^  in  his  pr.iper  place,  sect.  .i^OO.  .  2^-  39.    Fleu,  Ub.  .6. 

cap-  41  r  1  E.  3.  9. 

44  £.  3,4  3  H  6.  24.  21^  R.  2.  Jaijment,  263.     7  H.  4,  2.     14  H.  8.  IS.Doct  k  Stud.  141.  PL 
C«n  UL  47.     Bhtt  cap.  33.  (Ant  76  ».)  '  ; 

{djThe  pari.shio!iers  ur  inhabitants/ or /TTO&i  Aom/n€^  ,Sa. 

of  Dale  (18),  or  the  church  vardens,  are  not  capable.to;;^J'^-S^»^^  *^*^- 
purchase  lands,  bu*  ^ods  they  are  ;  uni  sh  it  were  in  an-  (d)  \t  H  7,  S.  37  H. 
cienl  time,  when  such  grants  were  allowed  (15^).  (iiSit.  29?!)  ^ 

fejAn  ancient  grapt  by  the  lord  to  the  commoners  in  («)32B.3  B«rre26i. 
such  a  waste,  that  a  way  leading  to  their  common  should  ^^^^"  ^  ^  ^^  ^^'^ 
not  be  straitened,  was  good  ;  but  otherwise  it  is  of  such 
a  grant  at  this  day.     ff)  And  so  in  ancient  time  a  grant  (/)33  E.  3.  Grant  83, 

18  E  3  SO  12  An  35 

made  to  a  lord,  et  hominibus  suis,  tilm  liberis  quitm  14  g  ^  {^  34  \^ 

nativisj  or  th<^  like,  was  good  :  but  they  arc  not  of  ca-P-  H-  40  Abb.  p.  21. 

pacity  to  purchase  by  such  a  name  at  ihls  day.     But  yet 

at  this  day,  if  the  king  grant  to  a  man  (o  have  th(-  go«>ds 

and  chattels  (/«  hominibus  suis^  or  de  tenentibus  suis^ 

or  de  residentibxis  infra  feodum^   8;c,  it  is  good  ;  for 

there  they .  are  not  named  as  purchasers  or  takers,  but 

for  another  man's  benefit,  who  hath  capacity  to  purchase 

or  take. 

(g)  But  tHc  common  law  doth  disable  some  men  to  .  „  .  „ 

take  any  estate  in  some  particular  thuigs  ;  as  it  z,n  omce,  disabled  totakttmt 
either  of  the  grant  of  the  king  or  subject,  which  con-^J'^*^^J?^^^ 

'     and  Officer.     Bro48 

Vintef^s  cmo,  S  Mut. 

(17)  But  It  nemsthat  thisdod'    (19)'  Ace.    a»  to  charehwardens,  jjy^,.^  fol   150  |j^  ^^. 

trine  is  now  become  inapplicable;  Finch's  law,  8  vd.  ed.  178.    S^^Scronc^s  ca^i 

fcr  there  h   no  long^cr   any  legid  Keilw.  32  a.     But  by  9  Geo.  1.  (Hob  148) 

eitefaliihiDent  for  profetaed  pefBona  o.  7.  they  are  enabled  to  parchaae  . 

in  EngUindn  vid  our  law  never  took  a  workhou«e4br  fhe  poor ;  and  by 

notice  of  foreign  professions     See  custom  in  some  places,  as  in  Lon- 

pMt,  132  b.    2  Rol.  A|^.  4a.  C.  don,  the  parson  and  c^archwaittens 

Writ's  Ten.  28,    I  Salk.  162. —  are  a  corporation  to  purchase  lands. 

[Hargt.  n.  7.  3  b.  (17).]  Cfe.  Jam.  532.— [Hargri  n.  4.  3  r  . 

(18)  See  in  Dy    100.  Uie  case  of  (13).] 
AMDt  by  the  orown  prolns  horn" 

mm  dt  Islington^  renderings  a  rent 
— [Har^.  n.3>  3  a.] 
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cerns'  the  administrationi   proceedio^^  or  executioa  of 

jdfitice,  or  the  king's  revenue,  or  the  common%vealth9  or 

the  irvterestv  benefit,  or  adfety  of  the  subject,  nt  the  like; 

'  if  these,  or  any  of  them,   be  s^nted  to  a  n^an  that  is 

<Cro  Urn    )     ungjjpert,*  aod  hath  no  skill  and  science  to  exercise  or 

execute  the  same,  the  grant  is  merely  (520)  void,  and  th^ 

party  disabled  by  law,  and  incapable  to  take  the  same, 

pro  eommodo  regis  ei  populi ;  for  only  men  of  skill, 

knowledge,  and  ability  to  exercise  the  same,  are  capa* 

(017)  \j]q  of  (he  same,  to  serve  the   kins   and  his  people. 

iath«kififf*febeiMfa,       i^J  ^^  infant  or  minor  is  not  capable  of  an  office  of 

betwaen  Scamter  «nd.stewardshfp  of  the  coiiri  of  a  manor,  either  in  posses- 

March.  43.   SC       sion  or  reversion  (21)     ftj  ^o  man  though  never  so 

«i/^M\'  ^"^  ^*'*  ■'kilful  and  expert,  is  capable  of  a  judicial  oflice  in  rever- 

(O  11  Co.  2.  in  Audi- sion  (02),  but  must  expect  until  it  fall  in  possession  (*). 

?E^e"cM5!tS Mt* ^'^^  *^  8®^*^^°"  ^^'^  ^*^®^^  barg:«ining  or  giving  of 

234  a.)  Vid.  Met.  978.  money,  or  any  manner  of  reward,  &c.  for  offices  there 

*  mentioned,  shall  make  such  a  purchaser  incapable  there^ 

of :  which  is  worthy  to  be  knoivn,  but  more  worthy  to 

be  put  in  due  execution. 

3  a.  .  fkj  And  regularly  it  is  requisite,  that  the  purchaser 

6-  Bjf  what namtt per-  ]^  named  by  the  name  wf  baptism  and  his  surname,  and 
Purehtmr  muit  be      that  special  heed  b?  taken  to  the  name  of  baptism  ;  for 

named  ^  hit  proper    ^j^^^  ^  ^      cannot  have  two  names  of  baptism  as  he  may 
ruoHe  of  baptum  and  '^  r 

tumame.  have  (Hvers  surnames  (23). 

.« 

(Jk)  Bract  Ub  4,  tract  1,  cap.  20.  Britt.  fol  121, 122.  3  E  3, 78.  25  E  3,  4a    26  Aw. 
61.  30  Aw.  16.  46  E  3, 22.  39  E  3,  1%  3  H  6, 25.  19  H  6,  2.   30  II  6,  1.    34  H  6,  19. 
11  H  4,  27.  9  E  4, 29.    5  S  4, 46,  65.     14  H  7, 11.    20  Eltc.  Dier,  259.    8  E  3,  436. 
20  £3,  25.    1H4^5.    3H6,26.     19  H  6,  2.    34116,19.    5  E  4,  55.    27  H  8,  11. 
1H5,5.     18E3,32.    27E3,a5.    8E3,427.     7H6,29.    9H5,9. 

(Q  40  £3, 22.  Fits-  yi)  And  it  is  not  safe  in  writs,  pleadings,  grants,  &c. 
Fita^KD.  39  £9^24.^  translate  surnames  into  Latin.  A.s  if  the  surname  of 
^^^^^nii  ^L?*^*  one  be  Pit z will iam,  or  Williamson,  if  he  translate  him 
18  £3, 23^24.  18  £  J^Kus  fVillL  if  in  truth  his  father  had  any  other  chris« 
jL^?«r»*f  ?\^i'-  tian  name  than  William,  the  writ,  &c.  shall  abate;  for 
Vooeh.  170«  37  £3,Pitzwilliam  or  Williamson  is  his  surname,  whatsoever 
^'JV'V^^I**^  christian  name  his  father  had,  therefore  the  lawyer  never 

(6  Co.  65.   10  Co. 


r 
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translates  Mrnames.    And  yet  in  some  cases,  though  the  Seeut  when  Aere  am 
aame  of  baptism  be  mistaken  (as  in  the  case  before  put^^j^y^o^  ^ 
to  the  wife)  the  grant  is  good^ 

So  it  is,  ifJands  be  given  to  Robert  earl  of  Pembroke, 
where  bis  name  is  Henry,  to  George  bishop  of  Norwich, 
where  his  name  is  John,  and  so  of  an  abbot,  &c. ;  for  ia 
these  and  the  like  cases  there  can  be  but  one  of  that  dig- 
nity or  name.     And  therefore  sach  a  grant  is  good,  al- 
beit the  name  of  bapt^m  be  mistaken.     If  by  license  . 
lands  be  ^ven  to  tho  dean  sind  chapter  of  the  iioly  and-  * 
undivided  Trinity  of  Norwich,  this  is  good,  although  tlte 
dean  he  not  named  by  his  proper  name,  i£  there  were  a^ 
dean  at^e  time  of  the  grant ;  but  in  pl^ding  he  must 

show  his  proper  name.     And  so,  on  the  other  sidgL  {{ ^  in pUoding  the 
,      ^  prmter  name  mwi  be 

the  dean  and  chapter  make  a  lease  without  nailjling  theMoim. 

dean  by  his  proper  name,  the  lease  is  good,  if*  there  were         'i^^^r 

a  dean  at  the  time  of  ihe  (24)  lease  ;  but  in  pleading,  the 

proper  name  of  the  dean  must  be  showed  ;  and  so  is  the 

book  of  18  B.  4.  to  be  intended  ;  far  the  Sime  judges     ^    - 

in  &3  B   4.  held  the  grant  good  to  a  mayor,'  aldermen, 

and  commonalfy,  albeit  the  mayor  was  nat  named  by       ' 

bis  pro{^r  name  ;  but  in  pleading  it  mubt  be  showed,  as 

is  there  also  holden  (85).     If  a  man  be  baptised  by  tht^^'^^^^^^ 

.«.  ..  /..        t^.     changed  at  em\fiirma- 

name  of  Thomas,  and  after  at  his  confirmation  by  tMetion,afurehasebjfthe 
bishop  he  is  named  John,  he  may  purchase  by  the.narae?;'J«J^«^''*^"^^ 
of  his  confirmation.     And  this  was'the  case  of  Sir  t*ran^ 
cis  Gawdie,  late  chief  justice  of  the  court  of  common 
pleas,  whose  name  of  baptism  was  Thomas;  and  his  name 
of  confirmation  Fraiicis  ;  and  that  name  of  Fifincis,  by 
the  advice  of  all  the  Jud^s,  in  anno  S6  H.  d.  he  did 
bear,  and  after  used  in  all  His  purchases  and  grants  .(26).    . 
fmj  And  this  doth  agree  with  ouif  ancient  book%  where  93s.    12  R.  2.  Feoff- 
it  is  holden,  that  a  man  may  have  clivers  names  at  divers "J^.^^-  *  ^  J:  ^j* 

,.  ...  ,•    46  £.  3. 21.    3  H.  p. 

times,  but  not  divers  christian  names  (b).     Apd  thess.   34  H  6.10. 

1H.129.    5E.S. 
(24)6at    not    otlierwuej|ant«,        (25)  See  1  Leon.  307.    Dy.  86.  Briefe,  74L     14  H.  7. 
S64  a.  (Yol.  1.  p.  193.)  See  21  £.  4.    — [Hw|^.  n:  7.  3  a.]  1 1. 

15, 16.  —[Hargr.  n.  6.  3  a.]  (26)  Ace.  %  Rol.  ^br.  135.  A.— 

[Hargr.  n.  8  3  a.] 


(E)  Aoc.  1  Com.  Dig:.  1^*  30^  Abatemeiit  (E.  18.  lO.V  Bac/-Abr.  Mis- 
nomer, B.    Rex,  r.  BilUnghurst,  3  Maal.  &  S.  254— [£^] 
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S^  if  mad  bajke  c®*^  ^Wf  *^*t  it  may  be  that  a  woman  was  h^ptined  by 
of  baptum^^t  the  the  name  of  Anabie,  «nd  forty  years  after  ahe  was  eon- 
'^^'^'  firmed  by -the  name  of  Douce,  and  then  her  hame  was 

changed,  and   after  she  was  to  be  named  Douce,  and 
^  that  all  {Hirchaaes,  &c.  made  by  her  name  of  baptism  be- 

fore her  oonfirmation  remain  good  ;  a  matter  not  mueli 
in  use,  nor  reqaisite  to  be  put  in  use,  but  necessary  to-be 
(n)  17  £.  3.29.  l$E.  known,  (nj  But  purchases  are  good  in  many  eases  by 
11  H.  4. 84.  PI.  Com.  ^  ''^^owo  name,  or  by  a  certain  description  of  the  persoo^ 
586.  SI  R.  2.  Devise,  without  either  surname,  or  name  of  baptism,  as  uxari 
Coiinter  plea  de  ^*  ^-s  ashath  been  said«  or  prtmb.  gemioftlzOf  or  secuur- 
3S^HVab^i\*F^^'  ^  g^f^ojilwy  4'Cr  or  filio  naiu  minima  I  S,^9t  9eni^ 
2.  7  H.  4. 5.  40  £.  3!or»/>uero,  ot  jDffinibus  JUiis^  or  filiabua  L  £,  or  omni^ 

NoJ!I  ^'  '^"'      *^  ^**^^  **•*  exitibus  of  I,  S^  or  to  the  right  heirs 

of  t  S. 

(o)  15  H.  7. 14.  foj  But  if  a  man  do  infranchise  a  villain  cum  totA 

seqtieU  au^  that  is  not  sufficient  to  infranchise  his  chil- 
dren born^iefore,  for  the  uncertainty  of  the  word  seque^ 

(p)  8  E  3. 437  f9E  '^*     ^^^  ®^*  regularly  in  writs,  the  demandant  or  ten- 
Si  44.    19  £.  4  11.    ant  is  to  be  named  by  his  christian  name  and  surname^ 
29     4. 19.   7  H.  6.  uni»||g  \^  |j^  Jq  ^53gg^ ^f  gpme  corporations  or  bodies  poli- 
tic (27). 

(219)*  *Now  somewhat  is  to  be  said,  wlio  have  ability  to  in- 

g  Pe„     J°^<iAw*  .feofii&c.  and  may  be  a  feuffi>r,  danor,  lessor,  &c.  Who- 
o/ien.  soever  is* disabled  by  the  common  law  to  take,  is  disabled 

Br^diV^oVAU,  ^  '"^'^^'  *^-    ^^^  ™*"J^  ^^  ^^"^^  capacity  to  take, 
Britt  foi.  88.   Fieta,  hive  no  ability  to  infeoff,  &c.  as  men  attainted  of  treasoo, 

(iuM  40.  "felony,  or  of  ^nrwnunire^  aliens  bpm,  the  king's' vil- 

Alixm-  Iitins,  traitors,  felons,  &c.  he  that  hath  offended  against 

Pemmt  beLg  non*  ^^^  Statutes  of  praemunire  after  the  offences  committed 

eon^i  maitit.  (^^b)^    if  attainders    ensue,    ideuts,    madmen,    a    man 

Femes  ewerL       deaf   clumb  and   blind   from  bis  nativity,   a  feme  co- 


'  (27)  As  to  naming  of  persons  in  lelona  or  by  offenders  ag^nst  the 

writs  and  pleadin^p,  see  Theol.  Di»^.  stattAs  of  prigmvntrc  between  io- 

Br.  Orif^.  lib.  3.  and  6  and  the  title  dictment  and  attainder,  tee  W.  Jo. 

Abatement  in  Com.  Dig. — [Hai^.]  417.  Cro.  Cha.  172.  and  Wils.  vol. 

n.  9.3aj  1.  part  2.  p.  219.— [Hargr.  n.  3. 

(28)  As  tf»  t?oirrpyances  made  hy  42  b.] 
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yert  (y)»  an  in&nt  (89))  a  man  by  duress';  for  the  feoff-  h^mu$^ 

mentSyfce.  of  these  may  be  aroidert.  But  an  hereiie,  though  $  u  5,  ^ap.  7,  wMdh' 

he  be  conWcied  of  heresy,  a  leper  ren»oTcd  by  the  kinji^s  » »epe^.   Do^  Ic 

writ  firom  the  society  of  men,  bastards,  a  man  deaf,  dumb, or 

blind,  so  that  he  hath  understanding  and  sound  memory, 

albeit  he  express  his  intention  by  signs,  villain  of  a  eom- 

mon  ^person  before  entry,  or  the  like,  may  infeuff,  &e.  ^43  ^ 

fq)  All  feoffments,  gifts,  grants,  and  leases  by  bishops,  Buh^0ndoikm 
albeit  they  be  confirmed  by  the  dean  and  chapter,  by  any  ^^|^.^^ 
of  the  colleges  or  halla  in  either  of  the  univeraities,  or(f)3«H8,cap. » 
elsewhere,  deans  and  chapters,  master  or  guardian  of  any  13  ei.  ca.  10.  I4i3 
hoapitali  parson,  vicar,  or  any  other  having  spiritual  or^*^^-  i8El.ca.8a 
ecclesiastical  living,  are  also  to  be  avoided  ;  ("rj  and  all  (r)  4C(»;7.6, 19Q 
the  said  bodies  politic  or  corporate,  are  by  the  statutes  of  ^^^^  ^^^  ^\UaS«n 
'tfie  realm  disabled  to  make  any  conveyances  to  the  king,  CoUeg;6  cue.    vid« 
or  to  any.  other,  as  it  hath  been  adjudged  :  which  sta- 
tutes have  been  made  since  Littleton  wrote  (30). 

(29)  There  is  «d  important  dif-  twenty-one  yean  notwithstanding; : 

fbrence  between  the  deeds  of  femes  and  by  the  same  statnte,  the  endea- 

eoTart  and  infiuits.    Those  of  the  vouring  to  induce  iniantA  to  grant 

fermer  are  always  Toid ;  bat  those  annuitiAs  is  punishable  as  a  misde- 

of  the  latter  ata  sometimes  void,  meanor.[ — [Ed.] 
and  aometimet  only  voidable.    As        (30)  ^  And  in  case  of  corporation 

to  the  difltinetion  between  tfoid  and  ag^gre^te,  as  dean  and  chapter,  the 

voidabU  in  tlie  ease  of  deeds  by  in-  lease  is  Totd  against  the  dean  who 

frflta,  see  a  caae  in  Burr.  4.  part  3.  makes  the  lease.  M.  13  Car.  B*  R. 

ftL  1T94,  in  which  the  court  held 'a  Lloyd  nnd  Gregon/.  But  it  is  other- 

eanrreyanee  by  lease  and  release  by  wise  in  the  case  of  a  sole  eorpora-' 

am  in&nt  to  be  Foidable  only.    See  tien,  for  there  it  is  void  only  against 

ftirther,  sect  259,  ante. — [Hargr.  the  successor.    M.  44  Eliz.  C.  B. 

a  4.  4a  b.- (249).]  Saunder't  cote.'*    HaL  MSB.— See 

[See  ant.  toI.  l*p.  177.  n.  (41).  the  observation  on  the  ease  of  Xijo^ 

By  the  53  Geo.  3.  c.  14t.it  is  enact-  and    Gregory^  post,  45  a.     As  to 

ed,  that  aU  contracts  for  the  pur-  conFeyances  by  corposatioos  before 

chase  of  any  annuity  with  an  infant  the  restraining  statutes,  see  post,  44 

shall  l>e  utterly  void  ;  any  attempt  a.  and  ant.  109  a.  (foI.  1.  p.  STTl, 

to  confirm  the  same  after  such  per-  372,) — [Hargr.  n.  1. 43  a.  (tSO).  J 
son  shall  have  attained  the  age  of 


(F)  Id  iieneral  the  oonFe3rance  or  other  contract  of  a  feme  covert  (ez- 
yl  by  some  matter  of  reeord)  is.  void,  and  not  merely  voidable :  but  it 
has  bean  hM^  that  re-delivery  by  a  woman,  after  the  death  of  her  has- 
hand,  of  a  deed  delivered  by  her  whilst  covert,  was  a  sufficient  con- 
firmation of  such  deed,  so  as  to  bind  her,  without  its  being  re-executed 
or  rft-ettBfll9d ;  and  that  circumstances  alone  might  be  equivalent  to  such 
re^^lelivery ;  though  the  dead  were  a  joint-deed  by  the  husband  sod 
wiie,  affiM^ing  the  wi^s's  land,  and  no  fine  levied.  GoodrigfU^  d.  Carirr 
V.  Slraphan,  1  Gowp.  291.— [£tf.] 
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T.  FiMtftnMmaiwu      It  is  provided  fsj  by  the  statute  of  Magna  Charta, 

^OiMitMi.  ^tidJ  nullust  liber  homo  det  d^  csstero  amplius  alicxU  de 

^'^  ^£*M*^''*'**'^  ^^^^  ***^»  9^^^  w'  ^^  residuo  terrm  suxpq^et  suffi- 
Mci  t.  Glanv.  lib  7    cUtit^  fitri  domino  feodi  servitium  ei  debitum  quod 

Bntt'sl'^  ^Vleu  Z^*^'*'*'*^'  ^^  f^^dum  illud.  Upon  which  act  I  have 
Iib3,^cap3  heard   great  question  (tj  made,  whether  the  feoffinent^ 

d2cUntion  bereof^^  made  against  that  statute  were  voidable  or  no  ;  and  some 
intw  adjudioat'  coram  have  Said  that  the  statute  intended  not  to  avoid  the  feoflf- 
in^lNiaur.  Nott  &  ment,  but  implicitly  to  direct  the  tenure,  viz.  that  tlie 
^^  tenant  should  not  ineoff  another  of  parcel  to   hold  of 

the  chief  lord  (that  is,  of  the  next  lord)  but  to  hold  of 
himself,  and  then  the  lord  may  distrain  in  every  part  for 
his  whole  service  without  any  prejudice  unto  him.     But 
(«)Bra«tlibl  this  opinion  is  against  fuj  the  authority     f  our  book?^ 

fflES^A*^**  and   agaipstthe  said  statute  of  Magna  Charta,     For 

Stamf.Prar.fol 29  first  it  is  agreed  in  10  H/  7.  that  as  well  before  the  sta- 
8E4,  12  ^^^^  ^  after,  a  tenant  which  held  two  acres  might  have 

aliened  one  t  f  the  acres  to  hold  of  him,  and  notwith- 
standing the  lord  might  have  distrained  in  which  of  the 
acres  he  would  for  his  whole  services  :  and  reason  teach- 
eth  that  before  that  statute  a  tenant  could  not  have  aliened 
parcel  to  hold  of  the  chief  lord  ;  fur  the  seignory  of  the 
lord  was  entire,  for  the  which  the  lord  might  distrain  in 
the  whole  or  in  any  part,  and  which  the  tenant  by  his 
own  act  cannot  divide  to  the  prejudice  of  the  lord  to  bar 
him  to  distrain  in  any  part,  for  his  services,  as  he  should 
do,  if  he  should  infeoff  another  of  parcel  to  hold  of  the 
chief  lord.  But  the  tenant  might  have  made  a  feoffment 
of  the  whole  to  hold  of  the  chief  lord,  for  there  no  pre- 
judice ensued  to  the  lord  (31).  Others  have  said,  and 
(Ml)"*  they  *8aid  truly,  that  the  intention  of  the  statute  was,  that 

the  tenant  could  not  alien  parcel  (which  might  turn  to 
the  prejudice  of  the  lord)  without  his  assent,  and  this  ap- 


(31)  Thii  aaMTtioD  has  been  oon«>  the  powere  of  «lieiiatioo  befiira  the 

troveiied,  as  repugnant  to  the  feu-  statute  of  qttim  emptoret  terrammk 

dal  notions  of  alienatioa,  and  in-  very  mnoh  involyed  in  obscurity, 

consistent  with  any  reasonable  con-  See  Bract  lib.  2.  cap.   19.  where 

struction  of  the  statute  quia  empto-  the  author  inquires,  H  iiU^  cui  da-- 

ret  terraruM'  Wright's  Ten.  155.  iwn  aU  rtm  datam  uUeriut  dan 

DahTmpl.  Hist  Feud.  Prop.  80.  potts/.  See  also  Bract  lib.  2  oap.  5. 

and  SuUiv.  Lect  418.     In  lact  the  and    StaundC   Pr«nog.   cap.    7.— 

histilry  of  our  law  with  respect  to  [llaiigr.  n.  2. 43  a.  (t61).] 
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peareth  dearly  by  the  Mirror.     And  by  this  statute  theMirr.  ctp6i«it« 
king  look  benefit  to  have  a  fine  for  his  license,  l^efore        •        ^^ 
which  statute  no  fine  for  alienation  was  due  to  the  king. 
For  it  is  CwJ  adjudged  that  for  an  alienation  in  the  time  ^^^^^^j  5 
of  Henry  the  second,  no  fine  was  due  ;  and  it  appeared  Arofwry  i^.  34  E  3 
in  our  books,  that  if  an  alienation  had  been  made  before^  '^q  j^^  v^xu, 
20  H,  3,,  no  fine  was  due  to  the  king  for  alienation  (32).  Walringiuuii  37,^ 
'Now  it  is  to  be  obst^rved,  that  oftentimes  for  .the  better 
understanding   of  our   bonks,  the   advised  reader  must 
take  light  from  history  and  chronicler,  especially  for  dis- 
tinction of  times.     And  therefore  Matthew  Paris  (who  vid«  6  H  3  Mor- 
in  his  Chronicle  reciteth  Magna  Charta)  (33)  testifieth  ^"^^  ^V  ^"^^^^ 
that  king  Henry  the  third  by  evil  counsel  (and  especially,  which  wu  the oharUr 
as  the  troth  was,  of  Hubert  de  Burgo,  then  chief  justicej  ""^^J^l^  ^ 
sought  to  avoid  the  Great  Charter  first  granted  by  his  fa-  9  H  3. 
ther  king  John,  and  afterwards  granted  and  confirmed  by    ' 
himself  *in  the  9th  of  Henry  the  third,  for  that  as  he  the  (222)"*" 

said  king  John  did  grant  it  by  duress,  and  that  he  him* 

(32)  **JVola,  for  Misure  of  ser-  *  summons    a  Westminster  oetab. 

jeenties  aliened  withont  license,  it  *  HUl.  8  E  3.  que  eux  desormea 

seems  that  it  was  the  ancient  law.  *  oul  fine  demandront  ne  prendront 

Vid.  Roger  Hoveden,  783.     It  was  *  des  frankhomes,  pur  entrer  terras 

one  of  the  articles  inter  eapitvia  *  et  tenements  que  sont  de  leur  fee, 

cerencA.  \\  de  $erjant%u  aUcnaiu^  *•  iseint  totes  Toyes  que  per  tiel  fe- 

and  so  it  still  continues.     Claus.  *  offments  ils  ne  soient  pas  eloignea 

7  }«>h«Dii.  m.   U.  precept  to  seise  ^de  leur  services  ne  leur  senrioes 

ntjatttias  themagia  et  dengagia  tent.  *  dedits.' "  Hal.  MSS.    From  Lord 

de  honore  Lancaster  alienat.  past.  Hale's  observing^  that  the  crown's 

primam  eoronation,    H.  2.  Vid.  T.  ng;ht  of  seisure  lor  alienation    of 

7  £.  1.  earam  rege  GUberius  de  Clare  serjanties  wiUiont  license  still  con- 

ctmes  G&mcet^  impeached  for  ali-  /inue<,  it  seems,  that  his  note  od 

enation  made  to  his  fiither.     Vid.  the  subject  was  written  before  the 

24  £.3.  71.  special  custom  to  ali-  12Cha.  2.  c.  24,  which  converts 

enate  without  license.   Videtur  per  tenures  by  knight-service  into  se- 

RoL  Pari.  29  £.  3.  n.  18.  quoad  ca^,  and  takes  away  fines  of  ali- 

other  tenures  than  serjeanties  the  enation.    See  post,  43  b.  n.  2^-* 

prerogative  began  in  the  time  of  [Hargr.  n.  3.  43  a.  (252).] 

£dward  the  first     Abto,  it  seems,  (33)  Nota  pro  carta  de   liber^ 

that  the  statute  of  qm^a  emptores  tatibus. — Carta  regis  Johann.  pro* 

takes  away  licenses  and  pardons  of  damata  19.  Junii  17  Johann.  apud 

aiienatioDs  in  case  of  tenure  of  a  Runimede,  Pat.  17  Johann.  m.  33. 

Mil^eet.    Yet  see  14  H  4,  4,  reeor-  dorso.  '  Carta  de  libertatibus  sub. 

dart  langtan  for  custom  of  the  ho-  H  3,  magna  scilicet  de  libertatibus, 

nourof  Gloucester,  and  RoU  Pari,  et  minor  sive  de  foresta,  proda- 

38  H  6.  n.  29.>iro  dueatu  ComubieB  mantur  8  Maii  9  H  3,  prima  para 

tUn  such  a  custom  Rot  Pari.  8  £  2.  claus.  9  H  3,  m.  14,  dorso  inter- 
m.  7.  in  seedula  pendente  dorso..   rupt  et  canoell.  Matth.  Paris  sub 

*•  Accord    est    et    asseosu  per   ar-  anno  1227.  p  336,  but  afterwards 

'cbevesques  evesquee   abbes  pri-  confirmed  by  H  3.   ^Rexconfirmat 

^ores  countea  et  barons  etautres  ^  omnes  libertates,  &o.  contentas  in 

''du  realme  in  parlement   le  roy  ^cartis  quas  fecimus  cum  minoris 
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Eighthly,  by  grant  of  a  reTenion  or  remainder  with  at- 
tornmeDt  of  the  particq^  tenantt  of  all  which  our  author 
speaketh  hereafter.  Ninthly,  by  bargain  and  sale  by- 
deed  indented  and  inrolled,  ordained  by  statute  since 
2  H  8.  cap  It.  Littleton  wrote.     Tenthly,  by  devise  by  cnstom  of  some 

31  JlI  o«  cap  Z» 

34  H  8.  GH».  6«  particular  place,  as  he  showeth  hereafter,  and,  since  he 

wrote,  by  will  in  writing,  generally^   by  authority  of 
parliament  (g). 


(G)  With  respect  to  the  different  model  of  alienation,  or  rather  tlie 
legal  evidences  of  the  transfer  of  real  property,  they  are  called  the  coin* 
mon  assurances  of  the  realm,  whereby  every  man's  estate  b  assared  to 
him,  and  all  controversies,  doubts,  and  difficulties  are  either  prevented 
or  removed.  And  these  common  assurances  are  divided  by  Sir  WOliafti.  ' 
Blackstona  into  four  kinds,  1st.  Deeds  or  matters  in  /hiu,  which  are 
assurances  transacted  between  two  or  more  private  persons  in  pait^  in 
the  country,  that  is  (acoordiiig  to  the  old  common  law)  upon  the  very- 
spot  to  be  transferred.  2d.  Matters  of  record,  or  assurances  traosaeteil 
ot&j  in  the  king^'s  public  courts  of  record.  3d.  Assurances  deriving  their 
«ffect  from  speoal  custom,  obtaining  in  some  particular  places,  and  r»« 
latittg  only  to  some  particular  species  of  property.  4th.  A  devise  con-^ 
tain^  in  a  person's  last  will  and  testament,  which  takes  no  effect  till  after 
bis  death.    !{  Bl.  Com.  294— [£(f.] 


CHAP.    XXXIV.*  ^gg^j. 


OF  ALIENATION  BY  DEED. 


FACTrif,  •tfny/icS,  adeed,(l)  signifieth,  in  the  common        .  171b. 
law,  an  instrument  consisting  of  three  things,  viz  writing,  DefimUimof  a  deed* 
sealing,  and  delivery,  comprehending  a  bargain  or  con- p|g^^  j^^  g  ^  14^ 
tract  between  party  and  party,  man  or  woman.     It  is  (Perk,  tect  136.) 
called  of  the  civilians  literarum  oUigaiio  (a). 


( 1)  In  the  eaaea  oi  WtUt  y .  GougK  and  of  Oxenham  v.  HorrfaUy  in  B. 
K.  Mich.  T.  37.^  G.  3.  the  oourt  is  said  to  have  holden  a  seeM  award  by 
an  arbitrator  to  be  a  deed  within  the  stamp  duties,  thooeh  it  was  con- 
teoded,  that  to  be  a  deed,  there  should  be  a  contract  and  &ivery«  as  well 
as  sealiiq^ ;  and  that  otherwise  all  wills,  and  aU  warrants  of  man^istratef , 
would  beoome  liable  to  the  deed-stamp-duties ;  but  otMsre,  as  to  the 
gronsdi  of  the  decision ;  and  note,  that  1  have  seen  a  subsequent  opinion 
of  Mr.  Seiveant  Hill,  concerning^  an  award  made  by  Qommisdoners  of  an 
hidosare  Act,  not  quite  aooord  with  the  cases  in  B.  R.  I  have  thus  re- 
fared  to.    [Butler.] 

(A)  It  is  sometimes  called  a  charter,  eewta^  from  i^  materials ;  but 
most  usually,  when  applied  to  the  transactions  of  private  subjects,  it  is 
ctOed  a  deed,  in  Latin /oc/um,  because  it  is  the  mofit  solemn  and  authen- 
tic act  that  a  man  can  perform^  in  the  disposal  of  his  property ;  and  there- 
fere  a  man  aball  always  be  estopped  by  his  own  deed,  or  not  permitted  to 
ayer  or  prove  any  thing  in  contradiction  to  what  he  has  once  so  solemnly 
and  deliberately  avowed.    Plowd.  434,    2B1.  Com.  S95. 

It  is  probable  that  every  alienation  was  very  soon  accompanied  with 
lome  written  evidence,  though  in  the  time  of  the  Saxons  a  legal  transfer 
aij^  be  made  of  lands  by  certain  ceremonies,  without  any  charter  or 
writing.  Mad.  Form.  Pref.  Deeds  or  charters  were  notwithstanding  in 
use  at  this  time :  these  were  generaHy  called  gewrite  or  writings ;  and  the 
particular  deed  by  which  a  free  estate  might  be  conveyed  was  called 
teu&M,  HbeUtu^  de  terra^  a  donation  or  grant  of  land,  and  the  land  thus 
granted  was  called  boekland*  Idem.  283.  Upon  the  introduction  of  the 
Norman  coatoms,  the  solemn  and  public  deUvery  of  the  possession,  in 
imitation  of  the  feudal  investiture,  became  essentially  necessary  to  the 
transfer  of  land,  and  was  alone  sufiicient  for  that  purpose.  But,  as  writ- 
ten efaarters  constituted  a  much  better  species  of  evidence  of  the  V^" 
aeot  of  the  parties,  a  charier  or  deed,  in  imitation  of  the  Brew  Teeia^ 
tvm  of  the  feudal  law,  was  usually  prepared  and  executed ;  and  was  de- 
livered to  the  purchaser  at  the  same  time  with  the  land.    The  increase 


264  GU.  xxxiT.         oy  auenation*  bt  dscd. 
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35  b«  Of  deeds,  somo  be  indented,  and  some  be  deeds  poll. 

^Sib'*"^^**'^®^  indented,  some  be  bipartite,  some  tripartite^  some 

quadripartite,  &c.  whereof  more  shall  be  said  in  the  Chap* 

ler  of  Conditions*    Also  of  deeds,  some  be  inrolled,  and 

(«)  Brittibl  101.        some  (a)  be  not  inrolled.     If  it  be  inrolled  aceording  to 

Br«etKb«.fol».      the  statute  of  27  H.  8.  cap.  10.  it  must  be  inrolled  In 

(SIntt  67a)  parchment  for  the  strength  and  continuance  thereof,  aod 

•^^  ^  not  in  paper,  and  so  was  it  resolved  in  parliament  ^by 

the  judges  in  anno  23  Eliz*     Now  for  the  rest  of  the 

(225)*  parts  of  a  deed,  you  shall  read  thereof  'plentifully  in  our 

books,  and  in  my  Reports;  which  by  this  short  instnic* 

tion  you  shall  easily  understand  (1). 

Of  deeds  some  concern  the  realty,  as  a  djeed  of  feoff- 
ment ;  some  the  peraonalty,  as  a  deed  of  gift  of  goods, 
obligations,  bills,  &c.  And  some  mixt,  whereof  more 
shall  be  said  in  the  Chapter  of  Releases. 

Of  deeds  and  their  distinctions,  you  shall  read  excel- 
(6)  BnctlibS.foi  lent  matter  in  antiquity,  (h)  Cartarumj  alia  regia, 
33  b.    Fleu,  lib  3.     |,/,'^  privatarum^  ei  regiarumj  alia  privatay  alia  eom- 

muniSf  et  alia  universiiatis.  Privatarumy  alia  de 
puro  feoff amentd  et  nmpliei^  alia  de  feoff amento  con- 
ditionali  sive  convent ianaliy  alia  de  recogmlione  purdy 
tfel  conditionali^  alia  de  quiete  clamantiaj  alia  de  con- 
firmationej  fyc.  Verba  intentioni,  non  I  conlra,  de^ 
bent  inservire, 

% 

% 

(e)  ViBia  lib  6.  ca  28.     ^^^l^  ^^^  ^^l  (^)  «w»  vtitimentiun  donaiionis. 
Bract  lib  s- foi  34.      Carta  non  est  nisi  vestimentum  oralionis.     Nemo 

(1)  See  further  OS  to  d«e(Is,  Perk.    Deedt,  and  also  tit.  Faiti.    Com. 
c.  2.  post,  6  a.  and  n.  6.  thore      Dig. /Tat/. — [Hargr.ii.1  36  a.] 
Sheph.  Toudttt  c.  4.  Vin.  Abr.  tit. 


of  oommerce  and  wealth  harin^  introduced  a  g;roater  degree  of  reine- 
ment  in  manners,  a<;rpements  end  Conveyenccs  becante  more  complex, 
which  prodaced  an  uniyersal  practice  of  red acingr  them  into  writing.  Bat 
•tin  hinds  mig^ht  have  been  transferred  by  a  VBrhal  contract  only,  provided 
it  was  attended  with  a  solemn  and  public  ddivory  of  the  poesession,  until 
th«  latter  end  of  the  rtign  of  Cha.  Z    4  Crn.  Di^.  10, 1  f  — [^*1 
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ieneiur  armare  eulveraarium  suum  contra  st.     Scrip* 

turn  est  instrumenium  ad  tMinuendum  quod  meat 

ffuU.     Carta  est  tegatus  mentis,     (d)  Bemgnss  sunt  W  B»^  ^  «•  W  H, 

faciendm  interpretationes  cartarum  propter  simplici" 

tatem  taieorum^  ut  res  magis   valeat  quhm  pereat. 

Nihil  tarn  (e)  conveniens  est  naturaii  sequitati^  quttm  («)  I<l^m,  lib  f.  fnl  18l 

volunitatem  domini  voletsiis  rem  suam.^  in  alium  trans- 

ferre  ratam.  habere. 


(f)  Rcy  verbis,  scripto,  consensu^  traditione, 
Junctura  vestes  sttmere  pacta  solent. 


(/)Pir0m.uiThrog- 
moKon'a  caM,  f.  161  b. 


Verba  cartarum  fortius  accipiuntur  contra  proferen- 
tem. '  Oenerae  dictum  generaliter  est  intMigendum. 
Verba  debent  intelligi  secundum,  subjectam  materiam. 
Carta  de  nan  ente  non  valet. 


^^  Deeds  indented  J'      Those  are  called   by  several     .     289  a. 
Barnes,   as    scriptum  indentatum^   carta  imlentatayDeaU  indented  and 
scriptura  indent  at  a^  indent  ura^  literx  indentatx.    An  J[^    ^       *"^ 
indenture  is  a  writing  ^containing  a  conveyance,  bargain,  ^^^  ■«*  ^^'^ 


coBtractt  covenants,  or  agreements  between  two  or  more, 
and  is  indented  in  the  top  or  side  answerable  to  another 
that  likewise  comprehendeth  the  selfrsame  matter,  and  is 
called  an  indenture,  for  that  it  is  so  indented,  and  is  called 
in  Greek  d'ufA^jo^ov. 


(226)* 
(Ante,  14ab.) 


If  a  deed  beginneth,  haec  indentura,  Sfc,  and  in  trothLibs.lbl  20.  stile's 
the  parchment  or  paper  is  not  indented,  this  is  "o  Jn^^en-^JJ^^^^x*^  ^^  ^' 
ture,  because  wrods  eannot  make  it  indented.     But  if  the 
deed  be  actually  indented,  and  there  be  no  Wbrds  of  in* 
denture  in  the  deed,  yet  it  is  an  indenture  in  law  ;  for  it      (^  ^•P  173b.) 
may  be  an  indenture  without  words,  but  not  by  words 
without  indenting. 


Bipartite  is,  when  there  be  two  parts  and  two  parties 
to  the  deed.  Tripartite,  when  there  are  three  parts  and 
three  parties  ^  and  so  of  quadripartite^  quinquepar- 
fite,  4'C. 

Vol..  ji.  2  I. 


fe«  M  A&UltAtMV  M3  »CXU*  BOCIK  tt. 


A  ^eed  poU  is  tiMt  wHiek  it  plaiv  witfwut  wrjF  ii 
hi(^  9o  eriied  because  it  is  cut  evtiiy  or  polhicK(l)   Kymmjr 
deed'  tlMt  is  pleaded  shaM  be  iateiided  ta  b»  a  deed  puU^ 

ualesi  it  be  all^^ed  to  be  iodeotedv 

» 

LITTLKtOK.  ^NI>  /or  that  conditions  are  mo9i  commonly  pvet 
[Sect.  370.  «sf9a.]  and  specified  in  deeds  indented,  somewhat  shaii Be  hem 
itniunmStebutwe^ ^^*^  ('»  thee^  my  son)  qf  an  indenhtre^  (!^;  arHt  of  a 

ieedi  ami  an  tqmaUjf 

( 1)  Thi»  WW  caUed  ckarlm  de  un^  pMrte^  Sama  deedh  miut  bt  in- 
dMited  to  be  valid  for  the  purposes  for  which  they  are  used,  as  bargains 
and  sales  by  the  stat.  27  Hen.  8.  c.  16.  leases  bj  persons  seised  ia  tul  in 
rig:ht  of  their  wivea,  or  eecLesiastical  persons  by  32  H.  8.  c  28.  a  bw^gpHS 
and  sale  of  a  bankrupts  estate  by  the  13  Elix.  c.  7  :  and  see  43  EI.  c.  18. 
[JMter.  Notel3»] 

(2)  in  addition  to  what  has  been  observed  in  note  4.  to  143  b.  it  n^mj 
be  remarked,  that  aU  deeds  were  formerly  called  charters.  Before  the 
indentiB;  of  them  oame  into  ose,  when  tl^re  wwre  more  paiiiapinltrested 
in  them,  there  were  as  many  parts  of  them  taken  as  there  were  partiee 
interested,  and  one  part  was  delivered  to  each  of  the  parties  ;  these  mii)« 
tipUed  parts  were  called  cAorte  pariclm%  or  pmneolm.  The  eharim  pmicles^ 
orparieolmj  were  superseded,  in  a  |^at  measure,  by  the  diarta  parHUt* 
One  pwt  of  the  chmrta  pariiim  was  written  on«  pieoa  of  vellom  cm  p«roh(> 
ment,  begfinniqg;  in  the  middle  and  continuing  to  the  end  o(  each  aide- 
This  prevailed  as  early  as  the  times  of  the  Saxons,  as  appears  by  the  wiQ 
of  v£«Wliryrtf,  a  nobleaen  of  Kent^  datMl  in  9&^\  by  that  of  Pribeft 
^thelstan,  eldest  son  of  king  Ethelred  (he  2d. ;  by  a  charter  of  arefa- 
biihop  Eadsif  made  about  the  year  1045 ;  and  by  other  Skxon  doca* 
BMott  praaerved  in  the  library  oSTMr.  Astte  ^  is  all  whtob  the  parchmeote 
are  cut  in  straight  lines.  Strhight  lines  continued  to  be  gpenerally  used 
tin  the  latter  end  of  tbe  reign  of  king  Henrf  IlL  Afterwards  the  cot 
through  the  pvchroent  was  made  in  a  waving  or  undulating  line  \  asd 

^  the  practice  of  writing  an  intermediate  scntenoe,  or  drawing  an  interme- 
diate figure,  was  generally  disused,  and  the  word  tymgra^um  ado|rted« 
In  prooesB  of  time  it  became  Xhe  practice  to  indent  this  line  in  small 
notches  or  angles.  This  practice  bedpan  with  the  lawyers,  as  early  as  the 
reign  of  king  John ;  but  was  not  adopl^  by  the  eodesiaatiei  tdl  •  mnch 
later  period.  This  made  the  intermediate  writing  or  drawing  unneces- 
sary ;  and  it  seetns  to  hare  been  abandoned  about  the  reign  of  Edward  IH: 
But  ^  practice  of  indenting  deeds  in  the  intermediate  line  renained  in 
use  till  the  close  of  the  14th  century ;  it  then  seems  to  have  declined  : 
yet  the  practice  of  cutting  a  weving  or  undulating  line- at  the  top  of  the 
pareibment,  on  which  every  deed  that  it  not  a  deed  poU  is  writtWH  baa 
/  ever  since  continued.  If  ^e  deed  contains  more  than  one  skin  of  parch- 
ment, only  the  first  skin  of  parchment  is  indented.  Foreign  diplomatisia 
contend,  that  wfien  the  parchment  on  which  a  deed  is  writtco,  is  cut 
through  the  intermediate  word  or  figure  in  a  straight  line^  it  is  properly 
called  chirogrophum  ;  that  when  it  <s  cot  through  the  intennediate  word 
or  figure  in  a  waving  line,  it  is  properly  called  charta  undvlalaria ;  and 
that  it  is  then  only  properly  called  eharla  indtnia  or  inddUura^  when  it 
is  cot  through  the  intermediate  word  or  figure  in  a  waving  line,  and  that 
I  waving  line  is  indented  or  notched  in  the  manner  I  have  mentioned.  But 

with  us,  every  deed,  the  top  of  which  ia  cot  in  the  undulating  or  waTio^ 
manner  I  have  mentioned  is  called  an  indenture.     See  Mr.  Madox^s  pre- 
*  hce  to  his  Formulare,  and  the  Nouveau  Traite  de  Dipl<Hnatique,  vol.  K 

p.  361.    [Butter.  Note  138.] 


s 

■ 

dni  poll  eeneermn^  ^eomUUons.    'i^nd  it  is  to  be  un-^ 

der^tood^  that  if  the  indenture  be  bipctHite^  or  tripar- 

ajkf  or  ffMdripurtite,'  aU  the  pctrts-  of  the  indenture 

are  ^beui  <me  deed  in  law^  and  every  ^part  qf  the  in*  (^^7) 

deaiuine  i»of  as  great  foree  and  effect ^  as  all  the  parts 

iogBtker  Ac-<1), 

^  Ml^  the  parts  qf  the  indenture  are  but  one  deed  in  €29  a 

law.**     If  a  man  by  deed  indented  make  a  gift  in  tail,  ^_/I  *•**»*?•    ^ 
and  tilt  donee  dieth  without  iMue,  that  part  of  the  in- 34.    9i:3*j^. 
deotiire  which  hefonp-th  «o  the  Honc^  <foth  now  belong  ^^^-  **•    P^C«» 
to'tbe  donor,  for  boti^  part«do  miike  hut  one  deed  iti  law.  * 

'*  And  every  part  of  the  indenture  is  of  as  great 
ybroe,  4*^."'  This  is  matiifest  of  itself,  and  is  proved  by 
the  books  albresaki. 

In  is  to  b^  obserired,  that  if  the  feoffor,  donor,  or  lessot*,  IndenhtnMu^  tud' 
seal  the  part  of  the  indenture  belonj<iiig  to  the  feoffee,  &c.  "^^  ^"""^  •^^ 
the  indenture  is  good,  albeit  the  feoffee  never  sealeth  the 
eBMBlwyart  belonging  to  the  feoffor,  &e.         .  /'       . 

AND  the  makifig  of  an  indenture  is  in  two  fttapr  J^^^^^'^'^^^^'^.^ 
ners:    Vne  is  to  make  them  in  the  third  person.    Jtn-  ^^^  ^'^^  \^^^  °' J 
other  is  to  make  thrm  in  the  first  person.    The  making  ^  /^  Vkifiptrmu* 
in  the  third  person  is  in  this  form. 

Thw  indentepe  made  heti^e^n  R.  of  P.  of  the  one  part, 
airit'V.  of  IK  of  the  other  part,  witnesseth,  tiiat  the  said 
8.  ef  P.  hath  gran-ted,  and  by  this  present  charter  in- 
Mttted  CNmfirmibd  to  the  afo^said  V.  of  D.  such  landid 


»*»<^— *-■  ■        ^"    I*      •'    M^*  — »»^^.»»^i^1^fi— ^^^|».»^1^pi»^ 


(1)  When  the  several  parts  are  interchang^eably  executed  by  the  seve- 
tal  {MSttte,  that  part  or  copy  which  i»  executed  by  Ihte  g^titor  is  asasllT 
cidJed  the  original,  and  the  rest  are  counterparts :  though  of  late  ^  u 
most  frequent  for  all  the  parties  to  execute  every  part,  "^hich  renf^ers^ 
flteis  ail  4A^n«b.  2  Bl.  CoM.  eh.  «a  s.  1.  !ld6.  [Biifrfer.  Not^  140.] 
But  a  eount6i]Mr(  of  a  deed  has  been  admitted  to  be  sufficient  evidence 
of  Bodi  deed.  h%fimi  t.  K}ftvtiy  Prec.  in  Cha.  116.  Rw  d.  Wt»i  ▼.  Dwm^ 
7  6km3«3.--E£ir.} 


4ic.  To  have  and  to  hold  (8),  &c.  upon  condition  (S), 
^.  In  witness  whereof  the  parties  aforesaid  to  these 
presents  (4)  interehangeably  have  put  their  seals.  Or 
thus :  In  wtl  ness  whereof  to  the  one  part  of  this  indentsre 
remaining  with  th<  said  V.  of  D.  the  said  R  of  P.  hath 
put  his  seal)  and  to  the  other  part  of  the  same  indenture 
remaining  with  the  said  R.  of  P.  the  said  V.  of  D«  hath 
put  his  seal.    Dated,  &c. 


(228)* 


*Sueh  an  indenture  is  called  an  indenture  made  in> 
the  third  person^  because  the  verbs jSrc  are  in  the  third 
person.  Jind  this  form  of  indenture  is  the  most  sure 
makinf^y  because  it  is  most  commonly  used,  4^. 


02Q  n^  ^*And  the  making  of  an  indenture  is  in  two  man:'- 

9  E  3. 18.    Vid.  tlM    nersj  ^c.^^     Here  is  another  of  our  author's  perfect  di- 
h^kB*bov«rrfieMBed.^jgj^jjg      In  this  and  the  next  section  following  Littleton 

doth  illustrate  his  meaning,  by  setting  down  forms  and 
ej^ampies  which  do  effectually  teach. 

Vid.  40  £9.  ft.  In  these  two  forms  there  are  to  be  observed  (amongst 

S8H 8. 19. Ub^'       other)  three  general  parts  of  the  same,  viz.  the  premises^ 
foi  4.  ^  5.  Goddafd*!  the  habendum,  and  the  in  cujus  rei  testimonium.    But 
«••«•    K      »   »•;       hereof  is  spoken  at  large,  sect.  1.  4.  and  40.  ;  for  Little- 
ton speaketh  not  here  of  the  delivery,  but  only  of  the 
context  or  words  of  the  deed. 

17E1M    Dier342.         "  Because  it  is  most  commonly  used,  4^."    Here  it 
1R3.    14 Ha  28.     appeareth,  that  which  is  mcst  commonly  used  in  con- 

Bab      IS  H  4    14-  s^  M.  '  • 

^Aa3l.     '  veyances  is  the  surest  viay.     •/?  com^muni  observantiA. 

non  est  recedendum,  et  minimi  mutanda  sunt  gum 

certam  habuerunt  interpretationem,    Magister  rerunt 

usus.     It  is  provided  by  the  statute  of  38  E.  3.  cap.  4. 

*d30  a.  ^^^^  ^  penal  bonds  in  the  third  *  person  be  void  and 

(g)  40E  3. 1.  SH  4.  holden  for  none,  wherein  some  of  our  bo<)kft  CftJ  aeem  to 

differ,  but,  they  being  rightly  understood,  there  is  no 
difference  at  all.     For  the  statute  is  to  be  intended  of 

(i\  ice,  not  in  L.  and  M.  nor  Roh.        (4)  prtuetMut,  not  in  fc.  md  Bf  • 
(3)  Ice.  not  in  L.  and  M.  nor  Roh.    nor  Rph. 


r 
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bpnds  takeo  in  othec  conrto  out  of  the  i^alm,  and  so  it 
a{>petreth  by  the  preamble  of  that  act.  And  it  was  prinv 
cipaJiy  intended  of  the  courts  of  Rome,  and  so  it  appear- 
«ih  by  Justice  Hankford.  in  ;j  H,  4.  in  which  courts  bonds 
were  taken  in  the  third  f.)erson,  so  as  such  bonds  made 
sttt  of  the  realm  cire  roid  ;  but  other  bonds  in  the  third 
person  are  resolved  to  be  good,  as  well  as  indentures  in 
die  third  person,  by  the  opinion  of  the  whole  eourt  in 
«E.4.(l). 

THE  making  of  an  indenture  in  the  first  person    XITTLETON. 
is  (5)  as  in  ihis/fjrm.     To  all  Christian  people  to  whom  [Sect.  372. 2:<0  a.] 
these  prest^nts  indented  shall  come,  A  of  B.  se  n  da  greet- ^^^^J|^!J^J^^ 
ing  in  our  L  -rd  God  *everlasiing.    Enow  ye  me  to  have  (239)* 

{^ven,  grantf^d,  and  by  this  my  present  deed .  indented, 
confirmed  to  C.  of  D.  such  land,  &c.  Qr  thus :  Know 
all  men  present  and  to  come,  that  t,  A.  of  B.  have  given, 
granted,  and  by  this  my  present  deed  indented,  confirmed 
to  C  of.D.  such  land,  &c.  To  have  (6)  and  to  hold,  &c. 
upon  condition  followinc;,  &c.  In  witness,  whereof,  as 
well  I,  the  said  A.  of  B.  as  the  aforesaid  C.  of  0.  to  these 
indentures  have  interchangeably  pu^our  seals.  Or  thus  : 
Id  witness  whereof  (7)  I  the  aforesaid  A.  to  the  one  part 
of  this  indenture  have  put  my  seal,  and  to  the  othef  part 
of  the  same  indenture  the  said  C.  of  D.  hath  put  his 
seal,  &c. 

Here  Littleton  sets  down  three  forms  of  deeds  indent-  230  su 

ed  in  the  first  person,  brevisvia  per  exemptay  Idnga  per 
prseeepta. 

JlNDit  seerheth  that  such  indenture  {^)  which  is     UTTLETON. 
made  in  the  first  person  is  as  good  in  law,  as  the  in-  >ff^„?^?'^?^^ 
denture  made  in  the  third  person,  when  both  parties penon  binding  anboA  ' 

parHe$^  }f  tttSed  by 

(6)  HMMf  not  tn  L  «od  M  nor  Roh.        (7)  tgo  prt^tui  A,  hot  in  L  and  J?!?^^!?'  "  ''*'*^  '" 
(6)€^/«n«iA«i,aotinLaiidM    M  nor  Roh.  meaeai. 

nor  Roh.  (8)  qtu  t$ty  not  id  L  and  M  nor 

Rotu 


(1)  Sec  Mr.  Reeres's  aecarate  and  learned  history  of  the  Eng^ 
Law,  vol.  %  j>.  67.    [Bwlfer.] 


imme  mmk  in  ihe  MnipenoHi  or  intAe  Jttai  jmrs^n^ 
{kQ)  mentimi  he  made^  thai  ike  grantor  onfy  hath  fut 
Atff  &ealf  and  not  the  grantee^  then  is  the  indenture 
onfy  the  deed  cf  the  grantor.  But  where  mention  io 
made  that  the  grantee  hath  put  to  (II)  hie  maltotke 
endeniurey  .|*c  then  is  the  indenture  as  well  the  deed 
qf  the  grantee  as  the  deed  qf  the  grantor.  80  is4t 
the  deed  of  them  both,  and  alsQ  each  part  qf  the  <«- 
denture  is  the  deed  0/ both  parties  in  this  easi. 

.  Here  i^  to  be  observed,  tbat,  albeit  the  words  in  this 

SIvt.673.    Ante,    i'^tJenture  be  only  the  words  of  the  feoffor,  yet  if  tlie 
b.  3  Rdl  Abr  ts.)  feoffee  put  his  seal  to  the  one  part  of  the  Indenture,  if  is 

the  deed  of  them  both.  And  in  this*  special  case  to  make 
it  the  deed  of  the  feoffee,  it  appeareth  by  Littleton,  that 
mention  must  be  made  in  the  deed,  that  he  hafh  put  to 
his  seal,  for  that  he  is  ho  way  made  party  to  make  it, 
being  made  in  the'iirst  person,  *but  only  by  the  clause  of 
^       '  putting  his  s<al  thereunto.     Otherwise  it  is  of  a  deed  in- 

dented in  the  third  person,  as  before  it  appeareth,  for 
there  he  is  made  party  to  the  deed  in  the  beginning.  And 
Littleton's  rule  is  true,  that  every  part  of  an  indenture  ia 
the  deed  of  both  parties ;  for,  as  it  hath  been  said,  both 
parts  make  but  one  deed  in  law  in  that  case. 

TQ^^'^^'^^u  ^  *^^^^9  \f^^  estate  he  made  hy  indenture  to  one  for 
PerMMMo^tfMrt^ioa^^'*''^  q/'*w  /(/<?,  thfi  remainder  to  another  in  fee  upon 
4€ei  ma§  «dM  ly  icMty  a  certain  condition^  ^c.  and  if  the  tenant  for  lift  have 
^  '  put  his  seal  to  the  part  of  the  indenture,  and  after 

.  diethj  and  he  in  the  remainder  entereth  into  the  land 
'^gfetmg  nUffife,  it  hy  for^ee  of  his  remainder,  fyc.  in  this  case  he  is  tied  to 
ftvna^ljlMc  iiieMMiL^ji^^^^,.,^!^///^  conditions  comprised  in  the  isutentmre^ae 

the  tenant  for  life  ought  to  have  done  in  his'life-time, 
and  yet  he  in  the  remainder  never  staled  mty  part  ^f 
the  indenture.     But  the  cause  is,  for  that,  inasmuch 
as  he  entered -and  agreed  to  have  the  lands  hy  force  of 

(0)  h  not  in  L  and  M  nor  Roh.        (11)  «ofi  teaU  not  in  L  and  M 
nO)  H  addod  in  I«  <«id  M  &nd    nor  Ro^. 
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Md  mifeBtfiire.»  Ac  is  b&und  to  perfcmn  ih6 

udiJU^^  £%r  Mine    indemture^'  if  ke   vmll   have    ihe 

'<  To  have  the  lands.  ^."  Here  is  irafdierf  an  anoiont  ^31  a. 

Hiaxim  of  the  k|Wy  viz.  Qm  smiU  ew^madum  sen4ir4 
debet  ei  onuSf  et  trtmsii  terra  enm.ofmre. 

**  Upon  a  certain  eondiiion^  fye.**     Here  by  this  ^^  . 

(^>J  is  implied,  thai  the  eovdition  in  this  case  €k>ih  ex-^^  Rol  ^br  4tt,  ^4.) 
lead  botii   tp  the  estate  for  lifef  and  to  the  reno^indeiv 
but  bj  special  limitation  it  ma^  extend  to  any  oae  of 
thea^  and  not  to  the  other.     And  albeit  he  in  the  re*XiO  Rep  Doot  Ball*i 
■laioder  be  no  party  to  the  indenture  (the  parties  there- ^S^)*"^**^^' 
unto  only  being,  the.  lessor  and  the  tenant  fqr  life)^  yet 
when  he  in  the  remainder  entereth  and  agreeth  to  bave/^  q^  ^40  309  5£t> 
the  lands  by  force  of  the  indenture(l),  he  is  bound  \o 
perform  the  conditions  conti^ned  in  the  indoDture.  *Aq4        *031  a. 
here  *is  also  a  dirersity  to  be  understood,  that  any.strao-  (^31)* 

fffst  to  the  indenture  may  take  by  waj  of  remainder^  boi 
he  cannot  in  this  case  take  any  present,  estate  in  posaea-       (t  Ioil  673.) 
aion^  because  he  is  a  stranger  to  the  deed(8)*  (*  l^-  ^**«  •••) 

If  A.  by  deed  indented  between  him  and  B.  Ietteth50£3.tf.    3H6. 
lands  to  R  for  life,  the  remainder  to  C.  in  fee;  reserVii^^^^JJV^  *'**>  / 
a  rent,  tenant  /or  life  dieth,  he  in  the  remainder  entereth 
into  the  lands,  he  shall  be  bound  to  pay  the  rent,  for  the 
eause  and  reason   before  yielded  by  Littleton.     An  in- 
denting of  lease  is  engrossed  between  A.  of  the  one  part, 


(f).  Sb  where  three  wtere  enfeofftd  by  deed,  and  there  were  seTera! 
e6viMnuiti  in  the  deed  on  the  p«rt  of  the  feoffees,  and  oAj  twe  aealed  die 
deed,  ]pet,  beeauae  the  third  entered  and  agreed  to  the  «tate  cbOTeyed 
iBj-fShm  deed,  he  was  bouod  in  a  writ  of  eovet^ani  by  the  sealing  of  his 
coHipaoioiia.  3  Boll.  R«p«  63.-^In  38  £d.  3;  p.  9.  it  is.  said,  th»l  if. land 
is  iMsed  to  two  for  years,  and  only  ene  puts  his  seal,  but  the  other  agrees 
to  the  leaae,  wait  enters,  and  takes  the  proAis  with  hixu  he  shidl  be  char^ 
te  to  pay  thai  rent  though  be  has  not  pat.  hii  seal  to  the  deed ;  but  if  ther» 
ia  ft  ooootioo  comprised  in  the  deed  which  is  hot  parcel  of  the  lease,  bat 
ftwaoditiaB  in  gross,  if  ht  dMs  not  put  hit  seal  to  the  deed,  thoogfh'  fae  i» 
a  pfi^y  to  the  lease,  he  is  not  party  to.  the  condition.  [Butler^  Note  lAl'^ 

(S)  In  Salierv.  Kidgly,  Cartk  76.  Lord  Chief  Justice  Holt  held,  that 
ei patty  lo  a  de^  eaonoC  oovenaat  #ith  one  who  is  no  frnftif  to  it|  hntj 
tbA  eae  who  is  no  party  to  adfeed  may  covenant  with  one  who  is  pertyi^ 
and  obl%e  himielf  by  sealing  of  the  deed.    [Butter^  Note  142.] 


^F^'w^?*-..^.^*'*^  *•  wid  R.  of  the  othw  pwrt,  which  purporteth  a 
11,  tt.  demise  for  years  by  A.  to  D.  and  R.  A*  aealtth  and  de- 

liveretb  the  indenture  to  D  ,  and  0.  seaieth  the  counter- 
part to  A.,  but  R.  did  not  s^al  and  deliver  it  And  by 
the  same  iiidenture  it  is  mentioned,  thai  D.  and  R.  did 
grant  lo  be  bound  to  thepla  ntiff  in  twenty  pound  in  case 
that  certain  conditiona  comprised  in  the  indenture  were 
not  performed.  And  for  this  twenty  pound  A.  brought 
an  action  against  D  onl}*,  and  showed  forth  the  inden- 
ture. The  defendant  pleaded,  that  it  is  proved  by  the 
indenture  that  the  demise  b}^  indenture  was  made  to  D. 
and  R.y  which  R.  is  in  full  life,  and  not  named  in  the  writ, 
judgment  of  the  writ  The  plaintiifrepliedythat  R.  did  ne- 
ver seal  and  deliver  the  indenture,and  so  his  writ  was  good 
against  D.  sole.  And  there  the  counsel  of  the  plaintiff  took 
a  diversity  between  a  rent  reserved  which  is  parcel  of  the 
'lease,  and  the  land  charged  therewith,  and  a  sum  in  gross, 
'  as  here  the  twenty  pound  is  ;    for  as  to  the  rent  they 

^feed  that  by  the  agreement  of  R.  to  the  lease,  he  was 
bound  to  pay  it ;  but  for  the  twenty  pound  that  is  a  sum 
in  gross,  and  collateral  to  the  leas<',  and  not  annexed  to 
the  land,  and  groweth  due  only  by  the  deed,  and  there- 
fore R.,  said  he,  was  not  chargeable  therewith,  for  that 
he  had  sealed  and  delivered  the  deed.  But,  inasmuch  as 
he  had  agreed  to  the  lease  which  was  made  by  indenture, 
he  was  charp:e^ble  by  the  indenture  for  the  same  sum  in 
gross  ;^  and,  for  that  R.  was  not  named  in  the  writ,  it  was 
adjudged  tliat  the  writ  did  abate. 

(dS£)  *This  word  (deed)  in  the  understanding  of  the  common 

^  Cirtumattmeet  re-  ^^^  "  ^^  instrument  written  in  parchment  or  paper, 
ouut/e to AMtfrf iteerf.  fJi^  whereunto ten  things  are  necessarily  incident:  viz. 
OTiteTllia  Ub.^.  '  F»>'«t,  writing.  Secondly,  in  parchment  or  paper.  Third- 
ly 396.  Brit^.  84.  ]y^  ^^  person  able  to  contract  Fourthly,  by  a  sufficient 
libVj.cap.l4.lrUb-6.name.     Fifthly,  a  person  able  to  be  contracted  with. 

^^^  ^  **  ?•  MO    Sixthly,  by  a  sufficient  name.     Seventhly,  a  thing  to  be 

ra  Co.  V.  ADt6.  zzir  ft.  . 

2Rol.Abr.ai.)  contracted  for.  Eighthly,  apt  words  required  by.  law. 
(5 Co.  74, 76.)  Ninthly,  sealing.     And.  tetithly,  delivery.  A  deed  can- 

not be  written  upon  wood,  leather,  cloth,  or  the  like,  but 


9m*  xanmr        o^  aliitputtoiy  bt 

onl  V  ujion  prtrr hiiem  :>r  pairn*,  for  t^e  writing  upon  th^m 
be  If^cat  ^ialedy  ftliered,  nr  corrupted. 
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It  adeedrO  be  aHecced  fh  count  or  plea,  reguUrly  i<^5*2E^\e^'?S!"*' 
viun  be  HhMved  to  the  conn (U)^  to  the  end  the  eouri4£2.'  Ley7& 
may  JMd^e  whether  there  bf  ap<  word^  to  make  it  a  p>'»d  ^^ ^'^^^  mh^ 
aoniract  acrordine  to  the  rule  *i£  lau-,  whereof  more  nhall  (5  C*.  18.) 
be  Hiid  in  the  Ch-tpter  of  Conditiont.     But  if  nori  es( 
/acfuin  be  pleade<i(13)»  because  thereby  the  seating,  de« 
Kverv,  or  other  matter  of  fact  is  denied,  it  ahatl  be  tried 
ky  the  oountry. 

(19)  ^  WJtere  a  deed  ou^  to  be  n.  5.  <9«y  tnd  fiUlder^^  Hil^ 
jhown,  V.a.  n  H  7  l^.  9  H.  7.  MS3.  See  farther  011  Mh»iciiig  tf 
15.  9  C  4. 53.  4  H  7.  JO.  14  H  8.  deedi  and  oyer  in  Coin.  Dig:.  mtaA^ 
18.  18  H  8.  9.  r  N  B  210.  £.  cr,  O.  P.  Wils.  vol  1.  part  1.  page 
in  fbrmedon.  Dr,  Ltyjleld"*  eate,  121.  vol  2.  page  1.  and  dhe^ih. 
10  Rep.  Where  a  thtn^  cannot  pan  Toach.  73  but  moat  fuHy  inVilu 
without  deed  in  respeci  of  the  na-  Abr.  Faiit,  M.  a«  tb  M.  a.  324«- 
tare  of  the  things,  as  h^rba^e,  com-  [Hargr.  n.  6. 35  1^^220)] 
non  io  groes,  ice.  one  ought  bo  show  [See  2^^  a.  aiKL  p.  1 12.  n.  (I  3) 
deed.  So  in  respect  ef  the  quality  1  Selw.  N  P  4th  ed  475  n:]^[£<^  J 
of^elessonasooniit  orpleaofde«  ^13}  '•^JVkere  to  plead  non  of 
iniae  of  abbot  with  consent  of  con-  factum.  Dy.  1 12.  (a  <&se  qI  n- 
▼cnti  T.  36  £liz.  Ooffe  and  T/^urt'  giUum  muUwn  before  issue,  one 
tmut  mayor  and  commonalty,  P.  5    may  plead  non  ett  factum.    7  H*  ?•  . 

Jac.  B.   R.  Oanunu  and  Kentoiu,     18.    Ka  deed  be  suBpidouy  by  ni- 
master  and  fellows  of  a  college,  P.  9    sure  or  aTulsion  of  seal,  the  pavt^ 
Jiic  Lord  J^orru't  eattj  B.  R.  But    on  oyer  jof.  d^ed  may  demur,,  and 
▼et  count  in  ejectuient  of  demise  by    put    it  into  the  judgment  of  the 
bosband  and  wife  is  good  without    court,  or    plead  nan  ft(  fputnm, 
jhowing  deed,  though  wife  cannot    T.  40  El.  B.  R.  Rpt..202.    Obliga.- 
iemise  without  dee^  as  it  seems,    tion  with  condition  to  asVe  harai« 
I)y.9 1  when  one  declaims  on  a  deed,    less-  against  Tracey  wit  >  a  blank :  a 
where  it  is  not  necessary.  Count  in    stranger  afler  deUvery  fills  up  the, 
ejeetionejirmai  on  demise  per  icrip^    blank  with  christian  nam«  by  ooin^ 
him  indeniahun  without  showiiM^,    sent  of  the  olU^ori   yet  adjudged 
and  yet  good.    M.  4^  43  El.  B.  R.    to  avoid  the  *»ed,^ because  roateriaL 
i/ofl  and  Mather}  and  it  seemathat    But  if  the  ^iddition  is  not  material, 
defendant   ^all .  nut   have    oyer,    as  the  atUition  of  a  county,  and  it 
Count  in  debt  for  rent  on  demise  of    be  by  a  stranger,  it  doth  not  avojd 
the  reversion  m  eeriptu^te  in  euria    the  iteed,  though  if  by  the  parbr 
pfoUUUs  yet  the  other  shall  not  have    himself  it  doth  avoid  it     Vid*  H. 
•yer  of  the  testament.    ,1661  Fit-    4S  EUx.  Cam.  Scacc  Uie  case  of 
kmU  ease^    A.  covenants  with  B  to    Fbx  and  Markham,    Vid.  Noy;  fcl. 
Aand  seised  to  the  use  of  C  hA    112..D.4d7    A.  B.  and  C.  are  bound 
»n :  the  son  may  plead  this  deed    jointly  and  severally  s   the  seal  of 
Without  showing  it,  because  the    A.  is  torn  off;  ip  debt  against  B.  he 
estate  is  executed  by  the  sUtute.,  may  plead  non,  ef//ac/t<f]i.    But  if 
H  II  Car,  B.R.'  Crook,  n.  12.  .  A.  B.  and  Q.  covenant  severally, 
Stodanan  and  HtunpMn^  M.  5  Jac.    apd  the  seal  of  A.  is  torn  off,  it  wiU 
C.  B.    So  it  leemm  if  it  was  with    not  avoid  against   the  others.    5 
the  paKy  himself  M.  ^  Jac.  C.  B.    Rep.  23.    Vide  ithere  by  rature  of 
Peb<  on  obligation  by  commission-    the  deed  fhe  intfreti  it  fott.    Where 
era  of  bankrupt  good  without  show-    a  thing  may  tiass  without  deed,  «■ 
iagdecd.    H.  6Car.  fi.  R.  Crook,    in  case  of  feoffmeut  or  lease,  though 
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(S33)«  »An4  Here  it  ii  to  be  tindenlood,  that  it  ouf^to  be  ift 

. .  *^  JLgt__^P«"5hmcnt-or  la  pfiper.     For  if  a  wntiog  be  nttde  ojMft 

orpaprr.  a  piece  01  wood,  or  upon  a  piece  of  linen,  or  in  the  berk 

(Amends  b^  Ma)     ^f  ^  ^^^  oT  on  a  iton«,  or  the  Hke«  kc  and  the  aame  Jbe 

aealed  or  deiJTefady  yet  if  is  no  deed,  for  a  deed  mutt  bei 
writien  (h)  either  in  perohmeot  er  paper,  aa  before  i» 
•aid*  for  the  writing  upon  theae  ia  leaat  auligeet  |o  altera-' 
tion'or  cumiption  (i). 

The  aeeiing  of  chartemand  deeda  w  muoh  momancienfc 
than  some  out  of  error  hare  imapned  (14) ;  for  theehar* 
terof  king  Edwin,  brother  of  king  Ed^^^y  bearing  date- 

ihe'deed  be  raiad,  the  interest  eon*  Sheph  Tondist.  68, 69.  .V iQ.  FkiU^ 

tfiiues.     H.  10  Car.  B.  a.  Crook,  T  to  Z.  and  Com-  Dig:.  Fosl,  F.— 

D.  3.'  Miller  and  Manxraring,     Bat  [Hararr.  n.  7.  35  b.  (2?!).] 
if  lease  b^  abbot  Jind  convent  be        {-^^  "^  ^  8elw.  N.  r.  5l7.]r- 

interlined  by  leased,  the  interest  is  f£a-] 

destroyed.     H.  9  EUz.  rot.   1056.        (14)  See  fiirther  •»  to  the  anil* 

BendL  Atden  mA  MiefulV'^    Hal.  quity  of  sealing  deeds,  in  Seld.  Jan. 

MSS. — Set'  further  as  to  pleading  Ang^L  b.  S.o.  %  Mad.  Form.  Angiie* 

nrnt'eit  fattum  to  a  deed,  Sheph^  Dissert  p.  27.  and  Nichols.  Engl* . 

Toucfast  74.  andVin.  kht.  FaiU^  Histor.  Libr.  td  ed.a41. — [Hargr^ 

19 .  a.  and  as  to  rasnre  aktd  altera-  n.  4.  7  a.] 
tion  of  deeds  and  breakix^  off  seals. 


(H)  Or  printed,  Ibr  it  may  be  in  any  language  or  character.     S  Bl. 

(I)  Wood  or  stone  may  be  more  dorable,  and  linen  lest  H^Ie  to  era- 
gnces,  bqt  writing  on  paper  or  parchment  anitee  in  itseK  more  perfectlj^ 
than  any  «ther  way,  both  those  desirable  qctaltties,  for  there  is  nothing 
eU<  «o  durable,  and  at  the  nme  time  so  little  liable  to  alterations ;  nothinr 
•o  secure  from  ilteration,  that  ii  at  the  same  time  lo  durable.  2  Bu 
Com.  297. 

All  the  im^tt«r  an^forms  of  a  deed  must  be  written  beftre  the  lealing 
and  delivery  of  it  For,  if  a  mail  seals  and  delivers  an  empty  piece  of 
parchment  or  paper,  though  he,  at  the  saoie  time,  gives  directions  that  ap 
agreement  shall  be  writter*  above,  which  is  acoordinglj  diMVB,  yet  it  will 
be  void  ai  a  deed.  Sheph.  '^ouch.  64.  Ferk.  a.  118.  But  an  alteration* 
erasure,  or  interlineation,  mad^jn  any  part  of  the  deed  before  it  is  de- 
livered, will  not  hurt  the  deed ;  tlv^ugh  m  such  cases  it  is  rikht  to  mention 
it  in  the  attestation.  Sheph.  Touch.  55.  Paget  r,  Paget  2  Cha.  Rep.  18T. 

A  deed  must  have  the  regular  stam^  imposed  on  it>by  the  sevend  sta^ 
lutes*  for  that  purpose,  otherwise  it  caiihnt  be  given  in  evidence.  2  Bh 
Com.  297.  Feame's  Post  Works,  111.  X  deed  also srast  be  read  whep- 
eVer  any  of  the  parties  require  it ;  if  not,  the  deed  wiH  be  void  as  to  th* 
()arty  requiring  it  to  be  reed.  If  a  person  can.be  shQ«^  read  it  himtelf ; 
and  if  he  be  blind  or  illiterate,  some  other  ihoiAd  read  il  for  him.  If  |t 
be  read  falsely,  it  will  be  Voiil  y  at  leait  for  so  much  as  was  misread :  UQr 
less  it  be  agreed  by  collasioh  that  the  deed  should  be  1^  fi^lsely,  on  par* 
pose  to  make  it  V4>id  :  for,  in  such  case,  it  will  binii  the  fraudulent  party. 
Manter*$  can,  2  Co;  3.    77iownugh^^Qott$  cue,  Id.  9.  4  CifU.  Dig.  !?7.-rr 


ann9  Domini  056,  made  of  the  J^d  e^fled  Jecfktea,  in  the 

Jfle  of  Bly,  WM  not  only  aetled  w'lh  his  uWn  seal  (which  ' 

^ppe«TPth  by  theae  word«,  e^  Edurinns  gratiA  Dei  (234)* 

MiH9  Srifenniem  4eUuris  rex  meufHi  donttm  prdprio 

4igUlo  €0nfinnavi)^  biiit  ulso  the'bi^hnp  ef  .IVincheMer 

^t  t(i  hiH  seal,  tffo  JBi/vHnus^  Winfon^  tcdesix  dhn-> 

nns  speffuiatar,  proptium  sigiilufn  impressi.     Aw  (he 

•haiter  of  king  Offikj  whpn*by  he  gave  the  Peter- jience, 

doth  yel  remain  under  seal.    But  no  king  of  England  be- 

fcre  or  ainee  the  Conquest  sealed  ivith  any  seal  of  anna 

before  king  R»  1.,  but  the  seal  ^aa  the  king  sitting  iira 

ehair  on  the  one  side  of  the  .^ealy  and  on  horseback  on 

the  other  aide,  iti  divers  forma.     And  king  R.  1.  sealed 

with  a  seat  of  two  lions;  for  the  Conqueror  of  England 

bare  Iwoliona.     And  king  John,  in  the  right  of  Aqui- 

taiae  (the  duke  whereof  bare  one  lion),  was  the  first  that  . 

bare  three  lions,  and  made  his  sealaccofdingly,  and  all 

di«;  king^  since  have  followed  himv     And  king  E.  3.  in 

antHf  13.  of  his  reign,  did  quniter  the  arms  ^of  France 

with  hia  three  It  ns,  and  took  upon  him  the  title  of  king 

of  France,  and  all  hia  successors  have  followed  him  there^ 


-(■te 


(K)  See  ant  rol.  1.  p.  69.  n.  (C). — Sealitig:  and  deliverj  are' essential 
to  a  deed;  whieh,  if  ddivered,  may  be  t.^Qod  deed,  whether  wigpned  or 
aoi.  Bat  if  it  » to  tie  executed  ander  a  power,  with  signature  and  seal- 
ii^,both  are  required  Wrighi  v.  Wakeford,  17  Vea.  459t  And  in  most 
«Mes  signing  is  necessary ;  for  it  b  enacted  by  the  statute  of  frauds  and 
perjuries,  29  Cha.  3  o.  3.  that  all  leases,  estates,  interests  of  freehold  or 
iernif  ibr  years,  or  any  uncertain  interest  m  or  out  of  lands  or  tenemcnftii 
not  put  ift  writin|^  ana  signed  t)y  the  parties  raakino^  them,  or  tfieir  aerenta 
Aothorixed  by  writing,  shaH  tiave  no  greater  effect  than  as  estates  at  will  i  ' 
exeept  leates  not  exceeding  three  years  from  tlie  ma1rin«f  therMf,  where^ 
upon  the  rent'reserred  shall  be  two  thirds  at  least  of  the/uEiittproved 
Yalne  of  the  tluog  demised :  and  nu  such  estates  or  unpeftain  intenests^ 
■ot  t>eing  oop3rhald,  ftc.  sbaDbe  assigTiod,  granted,  or  suVrendered,  unless 
by  deed  or  note  in  writing,  signed  as  idbre^ud,  or  by  act  and  operation  ia 
law. 

If  another  person  i^als  the  dead,  yiet,  if  the  party  dehven  it,  ^  tbevaby^  '^ 
adopts  the  sealing,  and,  by  a  parity  of  reason,  the  aiding  also,  and  makea 
them  both  his  own.  Perk.  s.  130.  2  BL  Com.  907.  And  if  the  parly  seal 
the  daid  with  any  seal  besides  hia  own,  or  with  a  stick,  or  any  such  like 
thiog  whiflih  does  make  a  print,  it  is  good.  AmV  though  it  l>e  a  corpora- 
tiott  that  makea  the  deed,  yet  they  loay  feel  irith  any  other  seal  besides 
tteir  eomaaoo  serf.  Arid  if  there  be  twenty  to  seal  one  deed,  and  they  al\ 
*al  upon  ooe  piece  of  wax  and  w^th  ana  seal,  yet  if  they  mak» 
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S6  a«  If  a  nmn  deliver  a^  wnting  aealetl,  to  the  party  t# 

D«^/i»erjf.  whom  it  ia  made,  a8  an  escrow  lo  be  his  do^d  uoon  cer- 

^ntscrow.ifmadtto  Taio  condinona,  &e.  thi»  is  an  aba<»lttte  deliyery  of  the 
^Mtdd^^)^*^^^'^*  bein|5  matie  to  tlie  party  hiiiiaelf  ^  for  the  dtliveiy 
u  Koi.  Abr  flS  iaHuflkient  witljout  ^peakingof  anywo]\ia(oti.erwi9eanjaia 

irCro.^iun^K^)^'^  thalJHBXutecimW  not  delm-r  a  deed)^  and  tra^iiiion  i* 
36  A8ft.pl.  II.  Tr.  only  requihhe^  ant)  then  when  *the  worda  air  cimtraiy 
(1  Ctf>.  ElttTsss  to  ^^  ^^  9^ich  is  the  deliireryy  the  words  ire  of  none 
«**»*  *^*   ?^ .5*  ^  ^^ ^^*  ^^^  ^Wd  dictum^  aed  quod  factum  estf  inspici^ 

K  Bad.  T&    §  And  4'  *,i  /..  »     %         «ii  ».  jw 

CToEitf.884  iur.     And  hefeofthouich  there  hath  been  fkj  vane  \  ol 

D^^Sa^hi^'M^KUV^"*^"*'  ^®^  '*  -^^  ^*^  *^^^  at-ltled  asreeable  to  judg- 

(2S5)*  meols  in  former  timea,  and  so  waa^  it.  pe«olved  hy  the- 

a)  Tr.  43  LH«  inter  whole  c  UPt  of  Common  pleas  (15).     But  it  mav  bt  deli- 

in  the  Kind's  Uench.   TOred  to  a  straiigert  as  an  escrow   (ii),  &c    because  the 

HilL  WJa  R.inthe  bare  act  of  delivery  to  him  without  words  wopketh  no- 
Common  place  ^ 
(5)  Co.  119  b)       ;    thine;  (16).     And  this  is  the  ancient  divt  raky  {IJ  in  our 

Secui,  if  mde  to  a  |,^,oks,  the  record  whereof  I  have  seen  aitraeable  with  the 

q)  13  H  8.  taasd  reason  of  our  old  bookn  (17),     And  as  a  deed  may  be 

13^4.^8.    (?Co.  delivered  lo  the  party  withoul  words  «o  may  a  deed  be 

26  ! .    >  Leon  140  delivered  by  worda  without  any  act  of  delivery  (I8k  as 

2Koi.  \nr.«4)  ^  J 

Dthvf.ry  mojf  be  miule 

«e/  &f  d^liaura  ™®"  ***^  •®'"*  juUges  in  39  El«.  to  and  Palm.  504.  accordmg  to  wS  cfc  .  • 

^f  V  ««twwy«  4|j^  contrary;   but  tbe  authorities  the  Court  was  divided  in  opinion. — 

Mnce  are  with  Lord  Coke.    See  [Hai^.r\.  5.  36  a:  (2Zi).] 
aco.  xMo  64l     Nby,  6.    Hob.  246.'        (See  ante,  vol.  1.  p.  186.  n.  (C).l 

9  Co.  137.   St7.  251«^6  Mod.218.  -^[Ed,}^ 

^Har^.  n.  3. 36  a  J  (IB)  ''  The  ob%or  seals  ohb^c 

(16)  See  Dy.   16 «   b.^Harg;r«  tion,  and  throws  it  apon  the  t  Me 

o.  4^  35  a.]  without  other  etrcumslMicee ;  lhs«  im 

*  (17). '.'AWarif  deanandehapter  not  a  delivery.     But  if  he  thro w» 

leal  a  deed«  it  is  tbeir  dfsed  imme-  it  towards  the  obligee,  or  if  llie  ob-^ 

4M>tely ;  (ut  if  at  the  same  time  lieee  immediately  takes  it,  ai^d  the 

th^y  make  letter  of  attorney  to  tie-  obligor  says  nothing,  it  is  a  delivery, 

.  liver  it,  this  is  not  tbeir  deed  till  de-  M  29  and  30  Rlic.  Rot.  636.  Status 

livery.     T.  21  Jac.  B'  R.  rot.  66'J.  ton  and  Chambepi,''    Hal.  MSS.-«* 

UayuMurd  tuA  Fukher,^''  Hal.  MSS.  See  8.  C.  in  Ow.  96.Cro.  Eliz  \2t, 

A»  to  the  former  point,  see  McDav.  Dy.  ed.  16H8.  fo.  19*2  K  m  maxv^ — 

44.  i  Leon.  97  and  Cm.  Elis.  167,  [Ua(^;xv,o.  6-  36  a.  (223).J 
^andaa  to  the  latter  jrainl  the  case 


-^Vi 


^nd  secwal  prints,  Uiis.  is  a  aaffieientaeaUn;,  aiidtbe  deedis  nod  oiougb. 
Sheph.  Tttiiieh.  .7.  ^     .  ,  ■ 

A  person  fliay  apjpomt  another  tor  be  bis  aittomey  to  iexeeute  a  deed  lor 
him.  But^  io  eotdi  ease,  it  most  be  exeputed  in  ttM  name  of  the*  prinev-; 
jpal     FropjUm^  V.  Small,  fttra.  705^[£rf.) 

(L)  I»  the  (tttimy  «f  a  iM«  ai  Ml  e»3i«w,  two  tim9  aivrt  ka  attedd^ 


if  the  writiiif;  sealett  K«*th  upon  the  table,  and  the  feoffor 
•r  obliisor  aaitfa  to  the  feoffee  or  obligee,  Go,  ami  lake  up 
the  aaid  writing,  it  fs  safficient  for  you,  t>r  it  will  «erve 
the  turn  ;  or.  Take  it  aa  my  deed,  or  the  like  worda,  it  it 
a  aufficient  d«*livery  <lb)  (m). 


«77 


3K 


(h)  Note,  that  purehaaers  of  landa,  tenements,  leasea,      Cmiidentim. 

Deeds  and  conrepumtM 

^  ^  ,-.        .  .  .  *   «ww  be  avoided  in  ett$e 

(19)  "*  T.  3  Ehs.  Gibmm  ▼.  7Vn-        [Tbtt  ciPCiimftancM  alone  with-  of%aud  ; 

«fi/,  Beadl.  n  140."    Hal.  MSS. —  out   an  s actual   delivery,  may  be '' "'   (fo*t,7iSa.) 

See  3.  C.  in  N.  Bendl.  9^  and  Dy.  equivalent  and  amount  to  a  cfeli-         ^  /23b)* 

192.  :toe  ftirther  as  to  the  delivery  very,  tee  Qoodright  v.  iSlripAcm  \^<>9) 

•f  deeds,  Sheph.  Touchst.  57.  Com.  1  CoWp.  dl04.]---[i:tf.] 
Dig.  JTmI,  a.  a    Vin.  Abr.  FatW, 
).  and  EL^Haigr.  B.  7.  J6  a.] 


'Cbb — 1ft  That  the  form  of  wordi  used  in  the  delivery  of  the  deied,  as  ati 
CKTow,  be  apt  and  proper :— Ai  ^  I  deliver  this  to  yeu  as  an  eserow  to 
Miver  to  the  party  as  my  deed,  upon  condition  that  he  deliver  to  you 
the  snn  of  i(tf  for  me,^'  ftc  And  Sdly.  That  the  deed  be  delivered  to  a 
irtranger,  and  not  to  the  party  himself,  to  whom  it  is  made.  Sheph.  Touch. 
^.  9  Co.  137  a.  Where  a  deed  is  deli/er^  as  an  escrow,  it  is  of  no 
ibree  till  the  oondition  is  performed ;  and,  thou|;fa  the  party  ta  whom  it  is 
snade  should  get  it  into  his  possession  before  the  performance  of  the  con** 
dition,  he  can  derive  no  benefit  from  it.  But  if  either  oi  the  parties 
jriioeld  die  l>efore  performanoe  of  the  condition,  avid  afterwards  theeon* 
dition  is  performed,  the  deed  is  good,  and  will  take  effect  from  the  ArsI 
delivery :  fiir  there  was  tradiiio  imhoata  in  the  life-time  of  the  parties; 
gt  potUm  eonttmmdiio  exititnt^  by  the  performmanee  of  the  eoiiditioii. 
fiheph.  Touch.  &9.— [£rf.] 

(M)  A  deed  may  be  delivered  to  the  party  himself  to  whoni  it  is  mad^, 
ar  to  any  other  person^  by  sofifeient  authority  from  him  i  or  it  may  be 
delivefed  to  any  stranger,  for,  and  on  behali^  and  to  the  .use  of  him  to 
whom  it  is  made,  without  authority.  But  if  it  be  delivered  to  a  stranger, 
without  any  such  deelaration-(unl«B  it  be  in  case  of  a  delivery  atf.an  e^- 
orow),  it  seems  it  will  not  be  a  sufficient  delivery.   >Sheph  Touch.  57. 

A  deed  cannot  be  delivered  twice  |  for  if  the  first  delivery  has  any  effect, 
<he  second  will  be  void.    Thus  if  an  infiuit,  or  a  perKm  under  duress  of 
imprisonment,  delivers  a  deed  (in  which  case  the  deed'  i^.  not  toid,  but 
ooly  voidable),  and  after,  the  infont  being  of  foil  age,-  pr  the  person  who 
was  under  duress  being  at  larger  do  deliver  Uie  deed.egain,  such  second 
delivery  is  void.    But  where  a  feme  covert  seals  and  delivers  a  deed;  and 
after  her  husband^s  death  delivers  it  again,  the  second  debyery  is  good, 
because  the  first  was  void.    Sheph.  Touchy  60.    Oooiln^Al  v.  Sirapfian^ 
I  Cowpb  201.    At\t  p.  219.  n.  (F).    fn  the  case  of  the  king's  letters  pa- 
tent, or  of  grants  under  the  seal  of  the  dhtchy  of  Lancaster,  the  seal  is 
matter  of  record,  and  therefore  the  deed  needs'  no  delivery.    And  the 
deads  of  a  corporation  to  which  th>fit  seal  is  affixed,  need  not  In  general 
be  delivered.  WiUuY.  Jermin^  Cro.  Elia.  167  .  4  Cm.  Dig: 31.--^^.] 
(N)  By  the  common  law,  it  is  hot  absolutely  necessary  that  any  eonsi- 
deration  should  be  expressed :  for,althoogh  a  verbal  eontract  is  not  fe>ind- 
ing  without  a  eonsidteration,  because  wonb  often  pass  fitmi  meir  lightly 
•i5l  inconsiderately,  which  may  justiiy'a  suspicion  of  imprudence,  and 
crveo  of  fraud  ;>  yet  where*  an  agreement  is  made  by  deed;  which  must 

~  with  were  thought  and  deliberation,  all  suspicion 
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of  AllffVATfOir  VfiniEB. 


Mtes. 


{m)  Tl  Elis.t!icp.4. 
13  Eliz  cip.5.    3  Co, 
80,  JJ-A  as.     Twine'i 
•caw.     5  Co.  9Q, 
Gooche^Bcaw     6  Co. 
72.     Buri-eri  ^nwe. 

11  Co.  74.     Pa5ch. 

12  Ja.  inter  Jones, 
PI.  and  Sir  Rich, 
ivrpobham,  def.  in 
•jeclionR  firms  ia 

jcgrideoee  al  Jarie. 


(837)* 


•nd  herc^ftamF^nl^^  for  eood  ftud  TaluiUe  coniiderationi 
•halt  avoid  nil  f'Trntr  fraudulent  and  eovihous  convey* 
ancea,  estatrs,  granfa,  charg^s^  and  hmitationa  of  ttaeiy 
of  or  eut  of  tiie  aeme,  (m)  by  a  statute  made  sin^  Lit- 
tleton wrote(90),  VI  hereof  you  may  pliiini y  and  plestrfui- 
'1y  read  in  my  Heport<«,  to  which  'I  will  add  this  case* 
J.  C.  had  a  leaae  of  certain  lands  for  aixty  yeafn,  if  h^ 
lived  so  lon^,  and  forged  a  lease  for  ninety  years  abao* 
lotely,  and  he  by  indenture  reciting  the  forged  tease,  for 
valuable  consideraiion,  bargained  and  told  the  forged 
le^se  and  all  his  interest  in  tlie  land  to  R.  0.  It  seemed 
to  me  that  R  G.  was  no  purchaser  within  the  statute  of 
21  Eli^hetb,  for  he  contracted  not  for  the  true  and  law* 
ful  interest,  for  ihat  was  not  kno\\n  to  him,  for  then  per- 
haps  he  would  not  have  dealt  for  it|  and  the  visible  and 
known  term  was  forged  ;  and  altfaoqgh  by  p^neral  words 
the  true  'interest  psisned,  notwithstanding  he  gave  no 
valuable  con^icreration  nor  contracted  for  it.  And  of 
thi^  opinion  were  all  the  judges  in  SerjeaDis'-iiuiy  La 
Fleet-street  (o). 


(20)  For  cAses  of  fniiidalent  sifls  before  tha  13  Eliz.  c  5«  we  Dy; 
294  b.  295  a.--[Hargpr.  n.  9.  3  bj  . 


of  surpriie  or  deceit  is  excluded  ;  aiid  thereibee  every  deed  in  itself  im»> 

£>rtfl  a  oonsideratioD,  thou^  it  be  .only  tiie  will  of  the  maker,  and  thera- 
re  shall  never  be  said  to  1^  mtdum  ptteimm.    Plowd.  308.  S  Burr.  1637. 

There  are  two  kinds  of  Goosidcration*,-  civil  and  moral.  Tlie  first, 
which  is  usaally  oalied  a  valuable  oonsideration,  is  money,  or  any  other 
tbin^  that  bears  a  kR«wn  value*  Marriage,  also,  iurms  a  valuable  consi- 
deration. The  seoond,  which  is  called  a  good  consideration,  ariseafroa 
an  implied  obli^tiom  such  as  that  which  sabaists  between  a  parent  and 
child;  iur  children  are  considered,  in-  equity,  as  creditors  daimin|^»- 
debt,  foilnded  upon  the  moral  ohlipitioii  of  the  parent  to  pnivide  for  hia 
child..  The  love  and  ejection  which  a  man  is  naturally  suppoeed  to  beitr 
ito  his  brother*  and  sister^  nephews  and  nieees.  and  heirs  at  law,  and  the 
desire  of  preferring  hii  name  and  family,  are  alio  held  io  be  good  comU 
derations.  Id  like  manner  the  payment  of  a  man^s  debts  it  deemed  « 
good  consicieratipn ;  since  every  num  is  ttndera  moral  obligation  of  satia^- 
fyini>;.  his  lawful  creditors  Fonbl.  Eq  b  1  c  6  s  I  —[Ed.] 
>  (O)  The  deeds  aad  conveyances  affected  by  the  staitates  of  13  Elic  e.  &,. 
and  "Zl  £liz^  c.  4.  (made  perpetual  by  30  EHix.  c.  18.  s.  3,)  are,  liL  Deed» 
or  conveyanoes,  made  with  an  express  intention  to  defraud  creditors  or 
subsequent  purahasersi^  2d.  Deeds  or  oonveyaneea  made  witheat  anjr 
ooRsideration,  ^^uaUy  cellecl  voluntary  oofiveyaneei.  3d*  Deeds  or  con* 
Teyat)ces  mad^  for  good,  but  noC  for  val  uable  oonodemtiooi,  such  as  deedi 
aiade  to  provide  (or  a  man^s  wife,  children,  or  ralatioas.  4  Grti.  Di|^.  373. 

Ut,  With  ffMfaot  to  deeds  aMde  with  intMt  ta  MiaadlcraftaMs 


• . 


\ 


m 

Omj  M^  dMriy  veid«  whUaver  majr  be.tfie  Mndder^ti^ 
and  though  the  oenveyftoee  be  made  to  the  kii^.  Magdalen  CoiUge  eai*» 
UCo.06  A«din7WtiwV««ie,(3CallO),«lB«difigre«ieonthUBtthject^ 
^  hviigat^of  fraud  weie,  tat,  The  oonvey«nM  ivas'ef  all  the  grantors^ 
frofieFt^f  without  exception  of  bis  apparel,  or  any  thing  of  neeestity. 
M.  The  donor  aootiiiwed  in  poiinaiien.  £t  i^id, /Mf  v\0 Wet.  ^  Taunt 
919.  ZlciNy  V  B^nltm  (B«r(.),  ft  East,  267.  Sd,  Tiie  ooove^ranee  Wai 
»ade  m  saeret.  4th.  There  was  a  trust  batweto  the  paities.  £t  vid. 
\\  Cow  74  a.  Taaibwk  v  Marlmrp,  t  Vera*  619.  Though  io  oouveyaneet' 
if  land,  it  aeenft  that,  where  the  jeonsideration  is  futoro,  the  donor's  con« 
tiouatiao  in  possession  is  not  fraadulent;  unless  it  be  ex)>ressly  pro?ad 
ttiat  IvaiKlwiB  intended.  Apnev  QrM«m%  1  Rol.  Rep.  3.  And  whera 
f  debtor  baiag  saed  by  a  ereditor,  pending  the  suit  and  boibre  execution, 
lisiii^  iasolvent.  executed  an  assignment  of  all  his  effects  to  trustees  for 
fie  baneftt  of  all  his  creditors,  under  wbiieh  pessessioa  was  immediately 
^en,  it  was  held,  that  the  assignment  was  not  fraiudiilent  tpilhin  the 
13  Elis.,  aUhougb  made  to  the  inlent  to  delay  the  plainti  JF  of  his  es- 
aeotion.  Pt0ksiotk  ^  l^^er^  3  Maul,  k  S.  371.  .  Et  vid.  Esftnek  w 
Qnlkmd,  5  T.  R.  420  Aost  381.  JVWfm  v  H'iitmore.  8  T.  K.  621. 
MBlUirdy  Andtrmnn  ST,  K.'iSS,  MevMsq  t  y. Howeti,  4  E»st,  h  With 
fispect  to  the  circumslaiioef  from  arhieh  an  intent  todefraud  a  pubsequanl 
jBrehasar  may  be  collected,  the  conToyanee  to  such  purdMser  hasbeaa 
lisld  autfioiant  ta  show,  that  there  was  a  fraudulent  intent  at  the  tiaia 
when  tiie.flrst  conveyance  was  made ;  aod/Nrill  therefore  invalidate  such 
fnt  conveyance,  as  to  the  subsequent  purdiaser.  And  in  order  to  bring 
H  case  withm  the  statute  27  Elix ,  it  is  act  necessary  that  the  person,  who 
•sUs  the  land,  should  make  the  former  conVeyanoe*  ButrdTt  tase^t  Co^ 
^JS.  And  though  the  subsequent,  purchaser  should  have  notice  of  the  pre* 
Mdiugoqaveyasice,  yet.he  will  be  allowed  to  invalidate  it.  6  Co.  60  b> 
^owp.  71 1  Ooe.  d.  'Otle^  v  Manmmg.  9  East,  59.  BUI  The  Buhop  if 
M^tUrn  3  Taunt  69.  £t  vid.  Puberi^  v  P^^k€fi»fl^  lii  Ves.  84.  Mei-^ 
ea^e  v  Puhertojl,  1  Ves.  k  B.  183,  184.  Buckle  v  MitcheU,  18  Vetf.  100. 

«d.  With  res{)ect  to  voluntary  conveyances,  there  is  a  difference,  vayt 
liQcd  HardwielciB,  3  Ves.  101,  between  the  stat.  13  Eliz.  in  favour  of  ere- 
^itors,  and  tlwtt  of  the  37  Eliz.  in  £ivoor  of  purchasers.  For,  on  the  27 
£!]>«.,  ovary  eonveyanee  made,  where  there  is  a  subsequent  oonveyanoofor 
a  valuable  oopsideration,  though  no  fraud  in  that  voluntary  conveyance; 
ffor  the  peraon  making  it  at -all  indebted,  yet  the  determinations  are,  that  ' 

aiich  mere  valuntary  conveyance  is  void  at  law,  by  the  subsequent  puiv 
aheaa  for  a  valuable  ccmsideration.  But  the  difference  between  Ihet  end- 
f^  13  Eliz.  is  this:  if  there  is  a  voluntary  conveyance  of  real  estate,  or 
ehattel  interest,  by  one  not  indebted  at  the  time,  though  he  afterwards 
becooMS  indited,  if  that  voluntary- eanve3ranoe  was  for  a  child,  ancl  no 
particular  evidence  or  badge  of  fraud  to  deceive  or  dpfraud.  subiequent 
^reditocB,  that  will  bo  good ;  but  if  aoy  mark  Qf  fraud,  collusion,  or  hW . 
teat  to,deceiva  subsequent  creditors  appears,  that  will  jilake-  it  f  ojid ; 
otherwise  not*  but  it  will  stand,  though  be  afterwards  beconi^es  indebted. 
But  f  know  of  ao  case,  on  the  13  EUz.  says  hi|i  k^dship,  whei%  a  man, 
indebted  at  the  time,  makes  a  voluntary  conveyance  to  a't^hild  vfithovt 
consideration,  and  diea  indebted,  but  that  it  shall  be  conjuderad  as  part 
«f  his  estate  for  the  hi^iefit  of  his  ora(^tars. 

3d.  With  respect  to  eon'veyanoas  mibde  for  good  cqnsiderations,  that  is{ 
io  favour  of  a  wife,  children^  or  dear  relations,  they  ace  also  within  these' 
•latutee,  and  a^e  considered  as  fraadulent  against  craditeia  {Spharfy  v> 
B^mgham^  Cro.  Elis.  36*  K)  and  suhoBq'uent  purchasers.  ^  fVoiduth  eaUy  ' 
aited  tn  Cro.  Jac  158.  Oo«ingA/  v  M^^,  2  Bl.  Rep.  1019.  <:hapmaai, 
T  Smtry^  Cowp  279.  And  a  voluntary  settlement,  though'  free  from  ae^ 
tnal  fraud,  and  meritorious,  as  a -provision  iar  relations,  will  be  void 
against  a  subsequent  pureh^ser  for  valuable  consideration  with  notice, 
whether  by  oonveyanceor  articles.  Buckle  yJiii'ckellt  18 Ves.  tOO'  7>oc, 
d-  Otiey  T- Jfomssrig,  9,  East,  59.  And  in  such  cases  a  court  of  equity  wiU 
qpt  v^stvam  ti^  J^baiidf  1^  ^inaetuiDt  from  faUiug^'.hattharoyn  tl» 


^^  OF  AXISFATIOM  BY  m^EB.   . 

()838)*  feoflVnent,  il  was  said,  yttorf  possuit  terram  illam  in 

(«89)*  ir^tfm  ;  •where  brigam  doth  signify  wrangle,  conten- 

•r  «^^  ^^**'*'  ^^  intricacy,  for  fraud  is  the  mother  of  them  all. 

(4)  3r  H.  8.  <m|k.  6.  C^J  And  on  the  other  •aide,  purchases,  estates,  and  con- 

?c2^6Sh''' button**  ^^^  "*y  !**  "^'^'^^^  «nce  Littleton  wrote,  by  certain 
«Me.     IdMi.  lib.  r.«ct8  of  parliament  against  usury  above  ten  in  tlie  hun- 

am^.'sn!)  *"^  ***  •"***  mwiner  and  form  as  by  those  acts  is  previa 

(«40)*  ^cd  ;  which  statutes  are  well  expounded  in  my  books  of 

Reports,  which  may  be  read  there.    To  them  that  lend 

••  money  my  caveat  is,  that  ♦neither  direcUy  nor  indirect- 

(sc^m^       ^^  ^^  ^^'  ^^  cunning  invention,   they  take  above  ten 

(    c^.  w.)        ^21)  in  the  hundred  ;  for  they  that  seek  by  sleight  to 

creep  out  of  these  statutes,  wUl  deceive  themselves,  and 
repent  in  the  end. 

«  1%  1^,  ^^^^  **^^  '^^  eight  formal  or  orderly  parts  of  a 

3.  n.>«iai^.^deed  of  feoi^ent  (82) ;  viz.  1.  th^premisea  of  the  d^ 

cLtk^itT^  ^■'^'^^  Littleton  (sect.  1,)  speakeUi ;  3.  the  tenen4un^ 
V^m'm  ^*  '^^''^*^°'***  ^y  Littleton ;  4.  the  rtddendum :  6.  the 
BrJui.  6.  fo.  396  a.  '^^''^'^  ^f  warranty  ;  6.  the  in  cuJub  ret  iesiinumium, 
n  coi'  Wrot^:  '^'  ^^"^P'^^^^^^^^g  the  sealing ;  7.  the  date  of  the  deed,  con. 

lejreV  ewe,  fol.  96.         /.in  o-        ^-    »,, 

tiif^tl^'^.  /•^"■"l^"'*''  WWMdtmterf the  pwtkml.,  place; 
Ume,  the  nte  of  uiterert  hu  been    ukI  th«t  .U  /uhtrTitmHiJul^ 

Z^\  1.  J,.i  .  o  ^*^  2  c.  13.  the  interart  is  not  mora  thu  6  Mr 
«.a  12  Ann.  .t  2.  c.  16.  But  a  cert.  It  i.  impow^in  tta  o^ 
great^  rate  of  .nter«t  i,  rtiU  .1-    p„of  .  .X  to^  th^aSSl 

all  such  securiliea  made  previously        TSm  ant.   n  li;  n  /"pm 

to  that  act  to  be  valid;  notwith-        io^STiJ^'  Z!  ^  ^"''J 
Wnn/lin.  !»,•  10  1  L   """"V*        («)  See  the  obeerrationi  on  this 

^^J,l^\u^1^'"'-  P»rt  of  the  Commentary  in  M«£ 
lere*  ,s  not  more  than  the  esta-    Form.  Angl.  Diuert  p^S-  S«1S 


no  longerj^main  "dCarrb^t^l  Z       T^^  '^^  •olemnBed, 
Br„^Tc^a  V^l^'i^  j****^  •"!"••    Et  vid.  0  V«.  193. 
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teining  the  day,  the  nionth,  the  year,  and  stile  of  the 

king,  or  of  the  year  of  our  lord  ;  (p)  lastly,  the  clause  (P),^*^-  ThroMnor. 

of  hiis  te^tibus;  and  yet  all  those  parts  were  contained  ^'*  "**        "^ 

in  very  few  and  significant  word»  ^y;,  A«c /wiY  ca/i-(^)  SCo.43,inSir 

dida  alius  s^aiis  Jides  et  simplicitas,  qnai  paucuKs^%^!^^\ 

Hneis  omnia  fidei  firmamtnta  postterunL  (2  RoL  Abr.  33.)  < 

The  oflSce  of  the  premises  of  the  deed  is  twofold  j       Th»  frtmiMH.  ' 

first,  righity  to  name  the  feoffor  and  the  feoffee  ;  and  se- 
condly, to  comprehend  the.  certainly  of  the  lands  or 
tenements  to  be  conveyed  by  the  feoffment,  either  by 

express  words,  or  which  *may  by  reference  he  reduced  , 

to  a  certainty;  for  cerium  est  quod  cerium  reddi  po-  (Wl)^  \ 

test(r).     The  habendum  hath  also  two  parts,  viz.  first, 
to  name  again  the  feoffee  ;  and  secondly,  to  limitr  the        Bkbendmu 
certainty  of  the  esUte. 

frj  If  in  the  premises  lands  be  letten,  or  a  rent  grant- 
ed, the  general  intendment  is,^  that  an  estate  for  life  pass-  1^^  ^ 
cth  ;  but  if  the  habendum  limit  the  same  for  years,  or  at  f^i^!!^^^"^         ; 
will,  the  habendum  doth  qualify   the  general  intend- P***"****-  f 
ment  of  the   premises.     And  the  reason  of  tl»is  is,  forTh.?J»^'rtl"cw». 
that  it  is  a  maxim  in  law,  that  every  man's  grant  shall  be  ^f  f^^j^*  ^^-    ^•^•• 
taken  by  construction  of  law  most  forcible  against  himself.             ^ '       '     '^ 

If  a  lease  be  made  fsj  to  twp,  habendum  to  the  one  /^j  s  K.  3.  437  tit- 
for  life,  (he  remainder  to  the  other  for  life,  this  doth  al-  F««ffem.  &  Fwta,  73; 
ter  the  general  intendment  of  the  premises  (83),  and  so  Br.  53.^'  Dyir'lfoi* 
hath  it  been  oftentimes  resolved.    And  so  it  is  if  a  lease ^^^*    P^-  C<xn*  1^. 
be  made  to  two,  habendum  the  one  raoieiy  to  the  one,  i9o\'   skolVAbr 
and  the  other  moiety  to  the  other,  the  habendum  dolh^*  ^-    ^  ^^^  IQ, 
make  them  tenants  in  common  ;  and  so  one  part  of  the 
deed  doth  explain  the   other,  and  no  repugnancy  be- 

,   ■  •  ^. 

•a  the  rabjecti  of  aoaeoi  deeds  adiled  MmbtB&nde  fU  Diplomatics. 

and  oharten,  the  whole  of  the  same  -T-fUvgfrn.  5.  6.  a.J 
DiiMrtotion,  and  Nich.  Engl.  Hist  (23)   Aocs.   Perit  sect.  174.-:. 

Ubr.  2)  ed.2^  Seld  Jan.  Angl.  {iiai^.  n.  2. 183  b.] 
b.  2.  c.  8  aad  3|  to  which  may  be 


■s    »• 


(P)  The  premiaa  of  a  deed  contain  all  Uiat  part  which  precedes  the 
Ubmiwn^  that  is,  the  date,  the  parties*  names  and  descriptions,  the  re- 
dfaLJhe  oon^ideration  and  receipt  thereof,  the  g^rant,  the  deMniptidn  «f 
the  thingpi  granted,  and  the  ezoeptioii,  if  any.    4»  Cni.  Dig.  S^.-^[Ed.] 
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awtjr.  ftny  franchise  or  revenue  of  viy  eaUte  of  inherit- 
ancoy  had  ever  this  clauie  of  hits  tesHbus,  of  the  great- 
est moQ  of  the  kiiigdoin»  as  the  charters  of  creation  of 
nobitity  yet  hare  at  this  day.  When  hits  tesHbus  was 
omtttedy  and  when  teste  me  ipso  came  into  the  king's 
grants*  you  shall  read  in  the  Second  Part  of  the  Insti- 
Thed  mmif  be  good  tutes  (1^6)9  Magna  ChartOf  cap.  38.  I  have  termed  the 
SlSSrft^^'^wW  parU  of  the  deed  formal  or  orderly  parts,  for  that 

they  be  not  of  the  essence  of  a  deed  of  feoffment ;  for  if 
such  a  deed  be  without /^remtieay  habendum^  tenendum^ 
reddenduntf  clause  of  warranty^  the  clause  of  in  cu- 
jus  rei  testimonium^  th^  date^  and  the  clause  of  kiis 
(u)  Minor,  cap.  1.      testibuSf  yet  the  deed  is  good.     {'^J  For  if  a  man  by 

Met  1.  ^Giviviif  lib.  ^^^'  8^^®  \BndB  to  another  and  to  hisheira,  without  more 
10.  c»p.  12.  Bract,  saying,  this  b  good,  if  he  put  his  seal  to  the  deed,  deli- 
Fiitt  Ub.  6^^p.32.  ver  it,  and  make  livery  accordingly,  fxj  So  it  is  if  A. 
Britton,  foi.  66.  f^^^  lands  to  have  and  to  hold  to  B.  and  his  heirs,  this  is 

tenam3^intfJhabe^f^oodf  albeit  the  feoffee  is  not  named  in  the  (97)  premises. 
dxtmonljf.  ^Qj  y^t  no  well  advised  man  will  trust  to  such  deeds, 

toe  Law,  vtfrbl^ita.  which  the  law  by  construction  maketh*  good,  ti/re^  ma^ 
Yid.  Glanvji.  lib.  10.  gisf^aleat ;  but  when  form  and  substance  concur,  then  is 

cap.  13.    Minr.  ca.  1.  °       ,      ,  «  .  •    •      1       1  1 

sMt.  3.  and  cap.  3.      the  deed  fair  and  absolutely  good. 

(2  Bol.  Abr.  66.  pi. 

13,    Cro.  Eliz.  903.)  ,  ^  ^     -.  . 

(244 J^  Iq  ancient  charters  of  feoffment  there  was  never  men- 

Antieni  deed*  having  tion  made  of  the  delivery  of  the  deed,  or  any  livery  of 

ttH  indonefneiU  m  ine     .•••  •       gt  ,i.»i     a.i_        •*.  1  •     ^i_ 

dOkoery^  or  ofiioery  yscism  indorsed  ;  for  certainly  the  witnesses  named  lu  the 
iekiuytutfiewiu.       j^ed  were  witnesses  of  both:  and  witnesses,  either  of 

delivery  of  the  deed,  or  of  livery  of  seisin,  by  express 
\erms  was  but  of  later  times,  and  the  reason  was  in  re. 

• 

(96)  In  the  Second  Institate,  Sir  the  qUeiUon  appears  to  have  been 

Gdward  Coke  seems  to  think,  that  rather  on  the  manner  of  pleadins: 

the  clause  of  tMte  me  ipto  was  first  the  deed,  than  on  the  operation  of 

.    introdaoed  into  the  ktngp's  g;rants  in  it     But  in  Car.  Rep.  MX  there  ia 

the  time  of  Richkrd  the  ieeond ;  a  ease  of  the  21  and  92  Elix.  in 

hot  Mr.  Madoz  dates  the  use  of  it  which  the  two  chief  justices  and 

mneh  earlier,  and  nves  an  instance  the  chief  baron  certified  to   the 

in  the  reipi  of  Richard  the  fint,  chancellor,  that  a  lease  was  g^ood 

See  S  Inst.  77.    and   Mad.  Form,  in  law,  though  the  lessee  was  named 

Anrlic.  Dissert  p.  33« — [Hargr.  n.  in  the  habendum  only;  and  the  case 

2.7  a.  (32).]  in   AUen,   41,  is  also  with   Lord 

J 87)  The  cases  in  3  Leon.  33,  Coke.-^-THargr.  n.  3.7  a.  (33.)] 
2  Ro.  Abr.  66.  pi.  13,  aree^n-        [Et  via.  ace.  Sheph.  Touch.  75. 

ira.    That  in  Cro.  Elia.  902  and  S^^r,  Tapham.Slc^MlL  115.]-^ 

aiT,a]ao  seems  coft^m  on  the  fint  \Ed.]  \' 
reading;  though,  on  examination. 
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spcct  of  the  notoriety  of  the  feoflFment     And   I  have 

known  some  ancient  deeds  of  feoffment^  having  livery  of 

seisin  indorsed,  suspected,  and  after  detected  of  forgery. 

As  if  a  deedf  in  the  style  of  the  king,  name  him  d^en* 

SOT  fidei  before  13  H.  8.  or  supreme  head  before  20  H. 

8.,  at  which  time  he   was  first  acknowledged  supreme 

head  by  the  clergy,  albeit  the  king  used  not  the  style  of2|  h.  8.ctsK.  l(K 

supreme  head  in  (lis  charters,  &c.  till  32  H.  8.,  or  king 

tf  Ireland  before  33  U.  8.,  at  which  time  he  assumed 

the  title  of  king  of  Ireland  (28),  being  before  that  call- 

ed  lord  of  Ireland^it  is  certainly  forgedj  et  sic  de  simili- 

bus. 

Very  necessary  it  is  that  witnesses  should  be  under-  y  j, 

written  or  indorsed^  for  the  better  strengthening  of  deeds, 
and  their  names  (if  they  can  write)  written  with  their 
own  hands.     For  Livery  of  Seisin,  see  hereafter,  sect.  Livery  of  i^in  inci-i^ 
59.,  and  for  Deeds,  sect.  66.,  and  of  ConUiUonal  Deeds,  ^rlSj^t  69?^*^ 
see  our  author  in  his  Chapter  of  Conditions. 


(28)  See  ante,  vol.  1.  p.  67.  n.  (14). 


(245)*  CHAP.  XXXV.* 


(IF    WARRANTY. 


.  i*^^**  A  WARRAKTT  is  a  coTeoant  real  annexed  to  lands  or 

Br«ct  lib.  2.  fci.  37.  '  tenements,  whereby  a  man  and  hia  heirs  are  bound  to 

Lib.  5.  W.  3H0, 381,  warrant  the  same ;    and,   either  upon  voucher,  or  by- 
te.   Gtannl.  Ub.3.    .    ,  ^.  •/    r  ...  -\^^ 

cap.  i,t^3.    Lib.  7.  jad^mcnt  in  a  writ  of  warrantia  eartatj  to  yield  other 
cap. «, 3.    Lib.  9.       lands  and  tenements  (which  in  old  books  is  called  in 

cap.  4.     6nttoii,cap.  , 

105.  M. 349, 250,  ^.excambio)  to  the  value  of  those  that  shall  be  evicted  by 
197*'  netifub's^^^*  former  title,  or  else  ms^y  be  used  by  way  of  rebuf- 

cap.  15.     Lib.  6.  ctLp,'ier  (!)  (a). 

23.    Mirr.  cap.  2. 

sett.  17.    38E.3.21.      

45  E.  3. 18.  ;; 

(1)  See  Mr.  Butler's  Note  at  the  end  of  the  Tokime.  .  Note  V. 

(A)  Warranty  was  the  obligation  which  the  lord  lay  under,  on  re- 
ceirin'  honia^,  to  defend  his  tenant  in  the  lands  held  of  him ;  or,  if  he 
could  not,  to  gfive  him  a  recompense  of  equal  value  in  other  lands :  our 
law  went  no  further;  bat  the  feudal  law,  if  the  warrantor  had  no  lands 
to  gire  in  exchange,  obliged  him  to  pay  the  yalue  in  money.     Sulliv. 
LecL  xii.  119*     Anciently,  every  kind  of  homage,  when  received,  bat 
not  before,  bound  the  lord  to  acquittal  and  -warranty ;  that  is,  to  keep 
the  tenaht  free  from  distress,  entry,  or  other  molestation,  for  servioes  dae 
to  the  lords  paramooni,  and  to  defend  his  title  to  the  lands  against  all 
others ;  but  in  subaequeqt  times,  the  implied  acquittal  and  warranty 
were  peculiar  to  that  species  of  homage^  which  is  called  homage  ances- 
trel.     Ant.  vol.  1.  p.  964.  n.  IQ.     Warranties  are  of  two  kinds,  vis.  war- 
rarUiei  tn  faw,  either  by  homage  ancestrel,  or  by  words  in  the  deed, 
which  the  law  coostmes  to  import  waiiaiity :  and  warranHeM  in  deed, 
which  depend  on  a  special  contracL    These  last  were  substituted  in  the 
place  of  the  fonaer.    For  as  by  every  alienation,  either  of  the  lord  or 
tenant,  the  mutual  connexion  between  the  two  bloods  was  extinguished, 
and  warranty  by  homage  ancestral  consequently  gone  (ant  vol.  1.  p.  377. 
n.  1 .),  the  tenant  would  not  attorn  to  his  lord's  grant  when  the  lord  alien- 
eel,  nor  a  new  tenant  accept  of  a  grant  from  an  old  tenant  of  his  tenancy, 
without  an  express  warranty,  binding  in  the  first  case  the  new  lord  and 
his  heirs ;  in  the  latter  the  old  one  and  his  heirs.    Afterwards  the  making 
of  these  warranties  was  extended  to  persons  between  whom  there  was 
no  feudal  connexion ;  as  if  i  man  alieiiBd  lands  to  hold  of  his  lord.   Here 
the  grantee  held  of  the  lord  of  the  grantor,  and  not  of  the  grantor;  and 
therefore,  as  he  had  nothii^i^  to  bind  the  lord  to  warranty,  would  insut 
wi  an  express  warranty  fitmi  the  grantor  and  his  heirs.    3ulliv.  I/ect.  xii. 
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Rebouter  is  a  French  word,  and  is  in  Latin  repellercy  (^4(j)* 

776,     Cro. 


to  repel  or  bar  ;  that  is,  in  the  understanding  of  the  com-  l^^*Vy?^ill   ^  ^***- 

.  A  *r,  ti  Of  Z I  ( 


120. 121.    nouard.4netennei  /oilr  (f«s  Fra7»9ou,  lib.  3.  c.  13.    Gilb.  Ten. 
133, 134.  164. 

EzpresB  warranties  are  eontracto  which  have  all  the  ijn|)ort  and  effect 
of  the  feudal  contract  between  the  lord  and  tenant  For,  1st.  they  rebut 
such  warrantor  and  his  heirs  frea  daimiog;  any  ri^ht  in  the  land ;  and  as 
in  boBMgpe  ancestrel  tHe  rul^  was  komagium  reptUit  perquisilitm^  so  the 
express  warranty  repels  the  ancestor  from  claiming;,  and  not  only  him,  but 
the  heir,  thong^h  the  rig^ht  were  not  in  the  ancestor.  And  as  in,homa«^e 
aooestreLi  where  the  i^tr  received  homage,  he  could  never  set  up  a  tiUe 
to  the  land  itself;  so  here,  in  the  express  warranty,  the  heir  is  presumed 
to  receive  a  recompense,  and  therefore  is  barred  if  he  does  not  claim 
during  the  life  of  his  ancestor ;  and  this  is  the  more  reasonable,  because 
such  recompenses  were  anciently  in  lands,  which  did  of  right  descend  to 
the  heir ;  and  if  the  ancestcH*  did  alien  them,  the  heir  must  claim  his  own 
daring  the  life  of  his  ancestor;  otherwise  he  could  never  claim  it,  inas- 
much as  this  was  t^  whole  time  of  limitation  for  the  heir  to  challenge 
hi^wn  in  this  isase.  But  though  the  warranty  bars  the  right  of  entry  or 
right  of  action  in  the  heir,  yet  it  docs  not  bar  a  titlp  (xf  entry  for  a  condi- 
tion broken,  or  for  moXmain,  forfeiture,  escheat,  ot-  the  like.  For  the 
-  feudal  contrail  only  barred  all  the  lord's  right  to  thd  lands ;  but  it  did  not 
bar  his  title' of  entry  for  condition  broken,  forfeitures,  escheats,  or  the  like. 
And  the  express  warranty  can  go  no  further  than  the  warranty  implied  in 
the-feodal  contract,  since  it  came  in  the  place  of  it. 

The  second  operation  of  warranty  is  by  way  of  voucher  ;  for  as  in  the 
feudal  contract  the  tenant  vouched  the  feudal  lord  to  defcixl  his  pos- 
sessions ;  so  in  the  express  warranty,  the  purchaser  vouches  his  warrantor, 
who  take?  the  defence  of  the  estate  upon  him ;  and  as  no  m^n  could 
vouch  the  lord  but  the  tenant,  so  no  man  can  vouch  the  warrantor,  bilt 
he  who  brin«|8  himself  within  the  words  of  the  contract:  because  there 
is  no  contv«ct  to  defend  the  possession  to  any  body  else.  But  as  the  lord, 
by  acceptance  of  homage  from  the  disseisor,  was  barred  from  claiming  the 
lands,  so  the  warrantor,  having  received  a  recampense^  is  rebutted  from 
claiming  the  land  it^elC 

The  third  operation  of  warranty  is  by  writ  of  warrant ia  ekarttr.  (which 
also  can  only  be  brought  by  the  party  (o  such  contract) ; '  for  the  tenant 
by  homage  ancestrel  might  have  had  bis  warranlia  cluirlcg  against  his 
lord,  to  subject  the  lands  of  his  lord  to  answer  the  fendnl  contract.^'  And 
when  the  assise  was  invented,  in  which  a  man  could  not  vouch ;  and 
when  also  by  Westm.  1 .  c  40.  a  man  could  not  vouch  out  of  the  deg;ree?,. 
unless  in  both  cases  the  party  was  present.  Booth,  278  ;  then  this  ,writ 
came  more  into  use ;  and  upon  such  action?,  where  thoy  could  not  vouch 
and  have  process,  ad  uarrantizandumM  they  cequested  a  plea,  and  tho 
same  was  done  in  the  case  of  express  warranty;  But  it  is  to  be  observed, 
that,  in  case  the  wairantee  is  impleaded,  he  must  request  a  plea ;  and 
when  he  has  so  done,  he  may  bring  his  varranHa  <;hart<B^  and  recover  at 
any  time  till  execution  actually  exeeuled.  But  if  he  be  turned  oat  of 
possession,  then  he  can  have  no  warraniia  chart  at ;  for  the  warranty  in 
the  feudal  contract  is  to  the  tenant,  and,  in  resemblance  thereof,  the  ex- 
press warranty  is  only  to  the  tenant  of  the  land.  F.  N.  B.  13^.  B.  n.  c. 
Gilb.  Ten.  134—139.  151— 153.  ' 

The  manner  of  taking  advanta^.  of  tlus  obligation  of  the  fords  by 
voucher,  which  still  remains  in  our  law,  (the  other  raethotl  by  disuse  ber 
ing  antiquated)  ;wkS  shortly  thtis :  Wheat  the  tenant  in  possesion  is  ini* 
pleaded  for  the  lands  by  a  9tran|;ei:,  Who  claims  them  ^  his  inheritance, 
he,,  the  tenant,  appears^  deftods  his  right,  and  vovn^t^  that  is^  calls  in  his 
lord  to  watrant  Uie  lands  to  him.  It  the  lord  appears  gratis,  and  enters 
mto  the  warranty,  as  h^  ought,  if  he  is  bound  to  warranty^  the  teucnt  hM 
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*247  a.  ^^^  iawy*  the  action  of  the  heir  by  the  wamotj  of  hw 

^  aocestor ;  and  this  is  called  to  rebat  or  repel,     faj  Brit- 

^«)Btittfol.  197  b/  i^n  saith,  Garranier  en  un  senee  gignifie  a  defender 

ton  tenant  en  sa  seisin^  ei  en  atUer  senee  signifie  que 
si  il  ne  defende,  que  le  garrant  luy  soit  tenue  a  eschan- 

V^  Biwt-  lib.  5.  UA.g^j  ^'  ^*  /^^^  ^^^  ^*^  ^  ^  vQiUaunce  (h)  Braeton 
|80.  saith,   Warrantizare  nihil  aliud  esf^  quikm  d^endere 

et  acquietare  ieneniem  qui  warranium  vocavit  in  sei" 
(e)  FVta,  Hh.  S.exp.sind  sud.  fcjFleiz  saith,  Warrantizare  nihil  aliud 
^^  est  quhm  possidentem  vocantem  de/tndere  et  acquie- 

tare  in  sud  seisind  vel  possessione  erga  peteniem^  ^ 

et  tenens  de  re  warranti  excambium  habebit  ad  ha- 

lenliam. 

^^  ^      sM.      Note,  that  by  the  civil  law  every  man  is  bound  to 

Mtwertiiy  between  Ike  '  ^  ^  ^ 

tmmmtilmmtdtkt  warrant  the  thhig  that  he  selleth  o^^onveyeth,  albeit 
anlltH9^i» «*rrji*-  ^^^^  }^  uq  express  warranty  (b)  ;  bat  the  ebminon  la«r 


no  more  to  do  in  the  defeftce  of  the  suit  It  is  the  Ionics  basinesB.  Againft 
him  the  itrmnger  declares  and  prosecatet  the  snit  He  defiendi,  and  it 
is  fbhnd  against  him^  either  by  legal  triaL,  or  de&tilt  for  want  of  appear- 
ing ;  and  the  jnd^ent  the  eoart  gives  ii,  that  the  demandant  or  strainer 
slull  recover  the  lands  demanded  against  the  tenant,  and  that  the  tenant 
shall  recover  lands  of  equal  value  from  the  lord,  or  vouchee,  as  he  is 
tensed,  brcanse  he  is  voeaiuM^  ur  called  in  to  take  npoa  himself  the  dfr- 
feoee.  If  the  lorJ,  who  is  to  warrant,  does  not  appear.  He  is  sommoned 
till  he  does ;  or  if  he  appears,  and  will  not  enter  gratis  into  the  warranty, 
the  tenant  is  to  show  bow  be  is  bound  to  warrant ;  which  most  be  either 
by  bmnage  ancestrel,  or  by  his,  or  his  anoestor*s  express  covenant ;  and 
tthtil  this  was  determined,  the  suit  df  the  demamlant  was  suspended ;  be- 
cause  as  yet  it  was  uncertain  who  was  obliged  to  defend  the  lands.  So 
that  in  a  judgment  of  this  kind,  there  were  in  fret  two  judgments,  one 
against  the  tenant,  who  was  to  give  up  the  lands,  and  another  against  the 
lord,  who  was  to  give  lands  equal  in  value.  But  there  might  be  three  or 
more  judgments,  as  there  miriit  be  two  or  more  vouchers ;  as  if  there  be, 
in  respect  to  land,  A.  D.  and  C- ;  A.  lord  paramount  or  superior,  B.  mesne, 
that  is,' tenant  to  A.  and  lord  to  C«;  and  C.  tenant  'paravail,  that  is,  the 
actual  possessor  of  the  land.  Here,  if  D.,  a  stranger,  brings  his  actioa 
against  C.  the  tenant,  who  vouches  his  lord  B.  the  mesne,  who  enters 
into  warranty,  and  vouches  A.  the  lortl  paramount,  who  enters  into  war- 
ranty, and  fails ;  D.  wiU  recover  the  land  from  C,  C>  will  recover  in  value 
from  B.  and  B.  will  recover  in  value  frt>m  A. ;  and  so  on  if  there  be  more 
vouchers.    Sullir.  Lect.  xii.  \iO 

^9  to  the  distinction  between  lineal  and  collateral  warranty,  see  poat,  * 
373  b.     With  respect  to  the  doctrine  of  warranty  at  the  civil  law,  see 
note  (B)wnfra. — [KdJ] 

(B)  Warranty  in 'the  civil  law,  according  to  Domat,  is  the  obligatioQ 
ef  Ihe  seDer  to  put  a  stop  to  the  eviction  and  other  troubles  which  the 
buyer  sullen  in  his  possession  of  the  thing  purchased.  1  Domat,  b.  1. 1. 
2  f.  10.  p.  70.    Eviction  is  defined  to  be  the  loss  which  (he  buyer  suffers. 


r 
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hiodeth  him  not,  unless  there  be  a  warranty,  eitljejr  in  (Om.  Jw»- ^ J  Rol. 

,      ,        .     ,  J,  ^  .  Abr.  96.    F.  N  .B. 

deea  or  m  law  ;  for  caveat  emptor.  ^\ 

It  is  to  be  observed,  that  there  be  two  kinds  of  war-  565  a. 

Tanties,*  that  is  to  say,  warrantia  expressa  et  tacita,'^^*^^^'^^''^ 
vulgarly  said  warranty  in  deed,  because  they  be  express- Lib.  4.  fol.  8l.Noke> 
od  :  and  warranties  in  law,  because  the  law  doth  tacitly  **^'   ^48)* 
imply  them.     And  of  warranties  in  law  more  shall  be  vid.  sect  733. 
aaid  hereafter  in  this  chapter.     As  for  promises  or  ^^n- (fj*^®^g^^- ''^^  ^ 
tracts  annexed  to  chattels  real  or  personal,  they  are  not  Ante,  lOl^.    Poit, 
intended  by  our  autJior,  hut  only  warranties  concerning  3j^"*^j.^j^^^ 
freeholds  and  inheritances.  3  Bulit  95.  Poph. 

143.    Bridg.  1!28, 
Owen,  60.    3  Mod 

A  warranty  may  not  only  be  annexed  to  freeholds,  or^^-    ^-  ^'  ^"^^^h 
inheritances  corporeal,  which  pass  by  livery;  as  houses     *      366  a. 
and  lands,  but  also  to  freeholds  or  inheritances  incorpo-l.  Warranty  in  Ml, 
real,  which   lie  in  grant,  as  advowspns ;  and  to  rents,  ^^  ^^^g^^*'*^'**  *^ 
commons,  estovers,  and  the  like,  which  issue  out  of  lands  (2)  Rol-  Abr.  744. 
or  tenements.     And  not  only  to  inheritances  in  essCy  but  2  sauo4/]j83.} 
^80  to  refnts,  commons,  estovers,  &c.  newly  created  (c). 


^eithor  of  the  whole  things  Uiat  is  sold,  or  of  a  part  of  it,  owing  to  the 
right  which  a  third  person  has  to  it.  The  other  troubles,  soys  the  above 
writer,  are  those  which,  without  touching  the  property  of  the  thing 
sold,  diminish  the  right  of  the  purchaser ;  as  if  any  one  pretends  a  right 
to  the  imifrQct  of  lands  that  are  sold,  to  a  ground  rent,  a  service,. or  other 
«haiges  of  the  like  nature.  The  buyer,  from  whom  the  thing  is  thus 
evicted,  or  who  is  troubled  in  his  possession,  or  in  danger  of  being  so,  has 
liis  remedy  against  the  seller,  who  ought  to  warrant  him.  This  warcan- 
ty  is  of  two  kinds;  Ist.  warranty  in  /air,  so  called  because  the  seller  ii 
bound  to  it  by  law,  although  the  sale  makes  no  mention  thereof;  2dty. 
warranty  6y  decdj  or  co  /eDant,  such  as  the  seller  and  buyer  are  pleased  to 
regulate  among  themselves.  .  If  the  purchaser,  who  is  molested,  suffers 
himself  to  be  condemned  by  default,  or  if  he  does  not  give  notice  to  the 
«eUer  of  the  action  brought  against  him,  or  consents  to  a  reiereifce,  or  in 
any  other  maimer  prejudices  the  condition.of  his  vouchee,  he  cannot  de-  ^ 
muid  warranty  -against  an.  eviction,  for  which  he  has  nobody  to  blalne 
but  himself.  But  the  purc^baser  is  only  bound  to  give  notjice  to  the  seller^ 
«f  the  disturbance  that  is  given  him,  and  is  not  bound  either  ^o  defend 
the  action,  or  to  app€%l,  if  he  is  condemned.  And  whether  he  defends  it 
Of  not,  the  seller  will  remain  bound  to  warrant  him  agaiqst  the  event. 
Xnd  if  the  purchaser  discovers  that  the  seller  lias'  sold  him.  thi^t  which 
belongs  to  another  person,  and  which  the  seller  ki)ew  to  be  such,  hejoiay 
bring  his  action  against  the  seller,  although  he  l>e  not  as  yet  disturbed  iff 
his  possession,  to  oblige  him  to  remove  the  danger  of  thd  eviction,  and  to 
recover  the  damages  nf  hich-  he  may  saffer  by  sach  a  sale.  1  Domat,  b.  1  .• 
t*  2,  s.  10.  p.  78.  82.— [Drf.] 

(C)  An  interest  is  said  to  b^  created  de  notfo  when  it.  is  granted,  imd 
the  tune  qf  continuance  marked  by  the  same  instrument.  On  the  Colt* 
brary,  an  interest  in  said  tb  be  already  ezistingy  in  es#r»  ^b^n  it  is  cims^f 
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As  a  mau  (some  say)  mayjgrant  a  rent,  &c.  oat  of  land 

for  life,  in  tail,  or  in  fee,  with  warranty :  for,  although 

there  can  be  no  title  precedent  to  the  rent,  yet  there  may 

be  a  title  precedent  to  the  land,  out  of  which  it  issneth 

before  the  grant  of  the  rent,  which  rent  may  be  avoided 

by  the  recovery  of  the  land  ;  in  which  case  the  grantee 

may  help  himself  by  a  warrantia  carisSf  upon  the  espe- 

*     ?v'^  f:  ^ii    ^  H:  ®*  cial  matter.     And  so  a  warranty  in  law  mav  extend  to  a 

Adineasuremenfie.     rent,  &c.  newly  created  ;  and  therefore  if  a  rent  newly 

30  R  L  fotch'**'^  ^*  created  be  granted  in  exchange  for  an  acre  of  land,  this  cx- 

16.  9  £.  4. 15  E.  4, 9.  change  is  good,  and  every  exchange  implieth  a  warranty 

i3/%Mt,^^b^'^    '"  ^*^'     ^^^^  '°  *  ^"^  newly  created  may  be  gFanied' 
101.  b.  308  iiota.        for  Owelty  of  partition. 
Pert,  389  a.) 

•366  b.  •A  man  seised  of  a  rent-seek  issuing  out  of  the  ma- 

4&£.3.  Voucher  72.  ^^^  ^^  Dale,  taketh  a  wife«  the  husband  releaseth  to  the 
9  E.  3t  78.  18  E.  3.  terre-tenant,  and  warranteth  tenementa  pradicta.  and 
51 H.  7:9!  ij  H.  7.4.^*®*'^!  *^®  w*^'8  bringeth  a  writ  of  dower  of  the  rent,  the 

7  H.  4. 17.  10  E.4.  terre-tenant  shall  vouch,  for  that  albeit  the  release  enured 
9  b.    21E.4. 26.        ,      ,  -        .        .  .  ,  .    ,  ^ 

14  U.  8. 6.  30  Hw  8.  by  way  of  extinguishment,  yet  the  warranty  extended  to 

Afe*  7^4^^^^'         ^'  '  ^^^  ^y  warranting  of  the  land,  all  rents,  &c.  issuing 
(249)*  ^^^  ^^  ^^^  land,  that  are  'suspended  or  discharged  at  the 

(ime  of  the  warranty  created,  are  warranted  also. 

389  a.  (^^^  ^  warranty  doth  not  extend  to  any  lease,  though 

{d)  21 E.  4. 18. 82.  it  be  tor  many  thousand  years,  or  to  estates  of  tenant  by 
11  H  7  15  16.  atatiile  staple,  or  n^erchant,  or  elegit^  or  any  other  chat- 
»  H.  7.  2  b.  14H.7.  tel,  but  only  to  freehold  or  inheritances,  as  it  appeareth  in 
F&icli.  in  Qaar.  Imp.  *^'  Littleton's  cases  which  he  putleth  in  this  chapter. 
li  li  r  9.  Lib.  10.    And  this  is  the  reason,  that  in  all  actions  which  lessee  for 

fol.  97.  (Ante,  101.  ,^  \  ^  l       1      j   j  •     u        -.- 

366.   Hob.  14. 28.    .J^*"  may  hive,  a  warranty  cannot  be  pteytdeo  in  bar,  as 
2  Saand.  180.)  ^        \^  afa  action  of  trespass,  or  upon  the  statute  of  5  R.  2-, 

and  the  like.     But  in  those  actions  when  tl)e  freehola  or 

^  inheritances  do  come  in  question,  there  the  warranty  may 

be  pleaded  :  but  in  such  actions  which  none  but  a  tenl^t 

of  the  freehold  can  have,  as  upon  the  statute  of  S  H.  6., 


and, the  time  of  continuance  g^ranted  at  one  time ;  and  the  same  interest 
18  granted,  or  transferred,  lor  l^\\\\^  time,  or  some  partictdar  portion  of  it« 
.  at  iome  fnture  period.    Frest.  Est.  10.-*{J?rf,J     ' 


asdisey  or  the  like^  there  a  warranty  may  be  pleadod  in 
bar  (b). 

fej  It  15  to  be  known,  that  upon  every  conveyance  of ^     .^     ^ 
lands,  tenetncnts,  or  licreditaments,  as  up'-n  fines,  feoff  it  may  be  made. 
menls.  f^ifts,  &c.  releasfs  and  cojifinnations  made  to  the  265  ^%^\  ^^^ 
'tenant  of  the  land,  a  warranty  may  be  made,  albeit  he  (e)  14  E.  3.  Voucher 
that  makes  the  release  or  confirmation,  haih  no  right  to  37  \q  g  '3  'ibid.'e 
the  land,  &d.  :  but  some  do  hold,  that  by  release  or  con- 10  ^^  3.  52.  21  £.  3. 

5W    11  H  4>  22 

firmation,  where  there  is  no  estate  created  ur  transmuta  44'^  3.  Cont.  de 

tion  of  possession,  a  warranty  cannot  be  made  to  the  as-  Vouch.  22  12  H.7.1. 
/  ,      -  ''  Vid.  siK5t.  733. 738. 

signec  (e;.  745.    (Po«t,  385  a.) 

*37l  b. 
nSLSOyWhere  it  is  contained  [\)in  divers  deeds  these     LITTLETON. 

words  inLatin,  Egoet  hjeredes  mei  (2)  warrantizabimus^^^^^^^^^^J 
et  in   perpetuum  defendemus ;  it  is  to  be  seen  what 
effect  this  word  (defendemus)  hath  in  such  deeds  ;  and 
it  seemeth  that  it  hath  not  the  effect  0/  wan^anty,  nor 
cwnprehendeth  in  it  (3)*  the  cause  of  warranty ;  for  if         (350)* 
it  should  be  so,  that  it  took  the  effect  or  cause  qf  war- 
ranty* then  it  should  (4)  be  put  into  some  fines  levied* 
in  the  king*s  court ;  and  a  man  never  saw  (5)  that  this 
word  (defendemus)  was  in  any  fine^  but  only  this  word 
(warrantizabimus);  by  which  it  seemeth^  that  this  word 
(6)  andverb  (warrantizo  (7))  maketh  the  warranty^and 


•  (1)  fBotT«^-mo/e,  L.  and  M.  and  (5)  ceo,  not  in  L.  and  M.  nar 

Roh.  Roh. 

(2)  kt,  added  L*  and  M.  and  (6^  ti  rerbe,  not  Jn  L.  and  M 

R(^  nor  Roh.                                         ^ 

r3)  to  not  inL^  and  M.  nor  Roh.  (7)  as^  Sec  added  L.  a^d  M.; 

^4)  mUie — fMte,  L.  and  M..  and  tec,  only  added  in  Roh. 

Roh.  . 


(D)  A  warranty  eannot  be  annexed  to  chattels  real  or  penonal,  for  if  a' 
^Ban  waronts  tfaem,  the  party  shaB  have  jcovenant,  or  an  action  upon  the 
casai  Poft,  101  b.  AIS9  a  warranty  caqnot  be  annl^e^  to  a  copyhold  es- 
tate ;  for  it  is  only  an  estate  at  will,  to  which 'no  warranty  can  be  annex- 
ed of  .obmmon  right,  nor  ,is  any  estait^  1^  than  t  freehold  capable  of  it. 
And  i  sorrenderee  of  ^a  c!opyhold  comes  m  en  Upott  bv  the  Ibrd,  and  not 
enUptr  bfihm. ptLtty,  Treat,  of  Tea  16J.  See  Vin,  Abr.  Copyhold 
(B.  a.)  pi.  2.  A  feoffee  with  warranty  cannot  take  advantage  of  the 
saaie  anlevbe  is  tenantof  the  land.    26  U:  8. 3.  b.— [JEtf.] 

(£)  fiat  the  law  is  otherwise ;  for  if  A.  be  seised  of  lands  in  foe^  and  B. 
rtlease  to  him,  or  eonfino  his  estate  in  fee  Trith  warnmty  to  him,  hb 
hen  ami  asfignc^  this  warranty  is  good,  and  both  the  party  and  his  m^ 
tigoee  ihatt  Tovoh.    Poet,  385  a.^£<f.] 


1 


is  the  cause  of  warranty ^  and  no  other  word  in  ottp 
law. 


•354  a.  Here  Littleton  draweth  an  argument  from  the  form  and 

words  of  a  fine  ;  and  his  reason  is  this  :  that  seeing  that 
a  fine  is  the  highest  and  surest  kind  of  aanranoe  in  law, 
if  d^endemus  had  the  force  of  a  warranty,  it  would 
have  been  contiined  in  fines ;  and,  on  the  othpr  side,  see- 
ing this  word  warrantiio  is  contained  in  fines  to  create 
a  warrant  J,  that  thertrfore  that  word  doth  innply  a  waiv 
rantj,  and  not  the  other  (f). 

38d  b.  <<  Egoet  hseredes  met  warrantizabimuSj  ei  inperpe^- 

iuum  defendemus, "     Wherein  three  things  are  to  be 
observed.     First,  that  haeredes  met  are  words  of  necea^* 

(/)6E.2-Voqdi.  ...  ..         j/    v        ,^,  c^ 

2J8.  12  E.  2.  Ibid,      tj,  for  otnerwise  the  heirs  arc  not  bound  (o).      (/J  2>e^ 

'282.  14 H. 4. 15.        condly,  though  in  the  clause  of  the  warranty  it  be  not 

(251)*  mentioned  to  whom,  &c  yet  shall  it*  be  intended  to  the 

Or)  38  £.  3. 14.         feoffee,     fgj  Thirdly,  that  the  feoffor  may  by  expres 


(F)  The  word  wurant,  when  properly  Applied,  he«  a  particular  sense ; 
\ni  it  has  in  general  a  further  tense ;  and  tiierefore  it  is  not  oeoeswry  to 
understand  warranty  in  a  deed  M'  covenant  harelj  as  a  warranty  of  the 
title  lo  the  realty ;  bat  it  shall  be  taken  ueundum  gubfeetam  maieriamr 
Thus,  in  the  case  of  WiUiamMon  ▼/  Codringimk,  1  Ves.  511^  where  a  vo- 
iQDtary  setflemeat  was  made  in  America^  with  a  claase,  whereby  the  «at* 
tlor  obliged  himself <t  his  heirs^  executors^  and  administrators^  to  warrant 
and  for  ever  defend  the  plantation,  negroes^  cattU,  stocky  icc^  the  court  ob- 
served,  *'  Here  are  chattels  to  be  warranted  in  this  deed ;  some  of  which 
are  certainly  personal  things,  no  cattle,  horses,  kc  though  negroes  in 
some  instances  aae  considered  as  annexed  to  the  plantation.  Then 
t^efe  are  words  binding  his  executors  and  administrators;  whidimost 
bis  rejedcj^  if  to  be  construed  as  a  mere  real  warranty  of  the  land. 
This  clause  therefore  is  inconsistent  ^with  that  narrow  coortrucUoo :  nor 
is  it  penned-as  a  real  warranty,  which  is,  M  do  for  myself  and  my  hein 
warrant  su6h  land  ;*  here  the  words  are,  *  I  do  oblig*,'  Lc  which  amoants 

.to  the  same  aa  *  I  covenant,'  Ire.  for  many  ether  words  in  a  deed  wfll 
amount  to  «  covenant,  besides  Ihe  word  eorenfnl ;  as '  I  oblige,*  agree. 
This  then  is  barely  a  covenant  tor.himsell^  hia  heirs,  executors,  and  ad- 
ministrators, to  warrant ;  which  wwd  must  be  construed  in  a  larger  sense 
than  warranty  in  a  strict  legal  senae,  as  lai^  as  defend-  That  cdtatin^ 
tiott  a  court  of  law  or  equ^  will  put  oo  if  Per  i4-  Hardw.  1  Vcb» 
516.— fJEA] 

(G)  if  a  man  covenant  for  himself  and  .hb  heirs  with  another  and  his 
heirs  to  wamuat  the  land,  this  is  a  warranty  to  the  beivt,  and  they  shall 
Toudi,  notwithstanding  that  the  word  ^heira^  doea  net  immediateky  falf- 
low  the  word  *^  warrant^  See  />oe,  d.  Mvichinson  ▼.  Pnthndtftt  4  AiMtf. 
&  S^  178.  lS2,^Ed.'] 
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words  warrant  the  land  for  the  life  of  the  feoffee,  or  of 

the  feoffor,  &c.  but  the  recovery  in  value  shall  be  in  fee. 

^AJ  Of  this  iBracton  writeth  in  this  manner  :  Et  ego  et  ^^^^^*;  ^^'^' 

haertdes  rnei  warrantizabinius  tali  et  hseredibus  ^ui^ssi.  Britt.foi.  I06b. 

fantiimj  vel  tali  et  hseredibus  et  assignatis  et  hseredi-^^^^'^^'  ^-  ?LP-^- 

hits  assignaiorum^  vel  assignatis  assignatorum  et  eo-  55  H.  8.  8.  GRr.  90. 

rum  haeredibus,  et  acquietabimus  et  d^endemus  eis  to-  ^'  ^'  ^'  ^^^  ^' 

tarn  terram  illam  cum  pert  inentiisy  contra  omnes  gen- 

teSf  SfC,     Per  hoc  autem  quod  dicit  (ego  et  hseredes  gritt.  ubi  supra. 

mei)  obligat  seel  hseredes  ad warrantiam. propinquos ^^^^ «W supra. 

et  remotosy  praesentes  et  /uturosy  ei  succedentes  in  i^-Gar.262. 

finitutn.     Per  hoc  autem  quod  dicit  (warrantizabi-- 

tnusj  suscipit  in  se  obliscationem  ad  de/endendum 

9uum  tenentem  in possessione  ret  datae  et  assignato 

suos  et  eorum  haeredesy  et  omnes  alios^  S^c,     Per  hoc 

out9m  quod  dicit  (acquietabimus J  obligat  se  et  hasre- 

des  stto^gftd  CLcquietandum  si  quis  *plus petierit  servitn         ^384  a. 

-ve/  aliudservitium  quilm  in  cartd  donationis  contine- 

tur.     Per  hoc  autem  quod  dicit  (defsndemus)  obligat 

se  et  haeredes  suos  {id  d^endendum,  si  quis  velti  servi" 

tutem  ponere  rei  datae  contra  fofmam  suae  donationis. 

{%)  Hereby  it  appeareth;  that  neither '  rfl^c/wfere  nor  ac-(»)46E.3.  88. 

quietare  doth  create  a  warranty,  but  ^joarraritizare  only.  vcSsh.  362  2^^  4 

And  as  Ego  et  haeredes  mei  warrantizabimusj  ^c.  in  16  a."  (Moor  1^5.) 

Latin   do    create  a  warranty :  so,  I  and  *niy  heirs  shall 

warrant,  &c.  in  English  doth  create  a  warranty  also  (h). 

(kj  If  a. man  be  bound  to  A.  in  aw  obligation  to  defend  (fc)  2  Ei  4.  is.  tit. 
such  lands  to  A.  whereof  the  obligor  had  infeoffefl  himPf^Ii*    i?*^-    » 

,         ,  ^  Abr.  396.  Cro.  Car.  5. 

for  twelve  years,  &c»  in  this  case  if  he  be  ousted  by  a  Dyer  ^5  a.  Antei,. 
stranger  without  being  impleaded,  the  obli^tion  is  for-?^  ei?*^'  ^" 
feit :  but  if  he  be  boHnd  to  warrant  the  land,  &c.  the  bond 
is  hot  forfeited,  unless  the  obligee  be  impleaded,  and  then 
the  obligor  must  be  ready  to  warrant,  &£• 

**  ^nd  no  other  word  in  our  law, "    Here  it  appear-  46  E.  3*  2d.  Vid. 
etfa,  that  no  other  verb  in  our  law  doth  make  a  warranty, 


. 


(H)  See  Mad.  Fern.  Ang^l.  77.  p.  43.  and  for  the  forms  of  warranties, 
fee  the  reisrenoei  under  thte  word  '^  warratt^,'*  in  the  Index  of  that  book. 
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but  iparrantizo  only^  which  is  only  approt)riated  to  cre^ 
ate  a  warranty. 

Sect  e97.  *Biit,  Qui  beni  distingiiit  benl  docet;  and  here  of  ne- 

(*)31  E.3.  Vouch.24.  cpssity  you  must  disting^uish,  (*)  first,  between  a  warran- 
de  Voudi.  35. 29  E.  3.  ^Y  annexed  to  a  freehold  or  inheritai)ce  (whereof  Littleton 
48. 30  E«  3.  6  b,  Sym-  here  speaketh)^  and  a  warranty  annexed  to  a  ward,  which  . 
8E.3  61.  12  E  3.  •  »«  a  chattel  real ;  for  there,  grant,  demise,  and  the  like, 
Vouch.  afF.Tftmps  j^  n)ake  a  warranty.  And  of  warranties  annexed  to 
3H.6. 17.  freeholds  and  inheritanc  s,  some  jje  warrantie-  in  deed, 

2.  Werranty  in  littt.    and  some  be  warranties  in  law.     A  warr^tftjiy  in  deed,  or 

an  express  warranty  (whereof  Liitl^foti  Herd  speakeih), 

is  created  only  by  this  <vQrd   fwarr0ntizo*J:'huX:^fv9ir' 

•    ■  '    ranliet  in  law  are  created  by  many  other  words ;   they 

'    be  therefore  chilled  wan'antie.s  in  law,  because  in  kjldg- 

"inent*  of  law  ihev  amount  tp  a  warranty  without  this  verb 

Created bv tkt  vjord     ■,  ^.  J,  .   *        ,    V:  •  •     ...  .i 

"^t)f."  warrantizo,     fO'^^  ^^^  js  a  warranty  inQlWtothe 

secui a,  to  the  uford     feoflee  and  liis  heirs  durina  the  life  of  the  feoffor,  but 
(0  L'statde  Bigamis,  coucesfit  in  a  "fjofffnent  or  fine'implielh  no  warranty  (5i)(i). 
6H  7'2''i8E  3  2  ^"^  l^^fpre  the  statute  of  quia  emptores  terrarum^  if  a  - 
31  £.  1. lit.  Vouch,     man  had  given  land«  by  the  wpi'd  dedi^  to  have  and  to 

(Vaiig;h.  118.)         '  by  certain  stf ryibes,- .(jien  not  only  the  donor  but  his  heirs 

also  had  been^bd.uud  to  w^in'a^jty  ;  i>ut  if  before  that  sta- 
tute a  man  had  gi ton  lands  by  this  word  dedi^  to  a  man 
and  to  his  heirs  for  ^ver,  to  hold  of  the  chief  lord,  there 
the  feoffor  had  ao#bceii  bound  to  ^^arranty  but  during  his 
life,  as, at  tliis  day  he  is. 

(F.N.  B.  1S4  b;)  ^n(j  albeit  the  words  of  the  statute  of  higamis{K.)  be, 


I 


J2)  See  Mr  Buthr^s  note  at  the  end  of  the  volume.     Note  VI. 

J)  It  haB  been  generally  supposed,,  that  the  wort)  ^rant^  in  any  con- 
vey ance,  wiU  create  a  wafrnnty,  and  Uierefore  trustee?  are  advised  not  td 
convey  by  that  word.  But  it  is  now  agreed,  that  the  word  " grant,'' 
when  used  in  the  conveyance  of  an  estate  of  inheritance,  dctes  not  imply  a 
warranty,  and  that,  if  it  cjid,  the  insertion  of  any  express  covenant,  on 
the  part  of  the  grantor,  teould  qualify  and  restrain  its  foree  and  op^ra- 
th>p  within  the  import  and  elliect  of  thnt  covenant ;  as  the  law  will  not, 
when  it  appears  by  express  words,  how  far  the  parties  designed  the  war- 
ranty should  extend,  eexxy  it  further  by  construction.    4  Cru.  Dig,  53. — 

(K-)'  The  statute  Dt  bxframU,  4iEd.  t.  st.  3.  e.  6.  r^Jate?  (o  the  force 


r 
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in  carfis  autem  ubi  continentur  [dedi  et  concessit  fyc,)^ 
yet  if  dedi*  be  contained  albne,  it  doth  import  a  warranty:  (253)* 

for  the  stattite  doth  conclude,  ipse  tamen  feoffator  in 
vitd  8ud  ratione  proprii  doni  sui  fenetur  warrantizare; 
80  as  dedi  is  the  word  that  implicth  warranty,  and  not 
concessit  Also  where  the  words  of  the  statute  be  fur- 
ther, sine  clausuld  quae  con  tine  i  warrantiam^^  the 
meaning  of  the  statute  is,  thit  dedi  doth  imp-rt  a  war- 
ranty in  law,  albeit  there  be  an  express  warranty  in  the 
deed.  • 


and  effect  of  certain  words  in  a  deed.  It  says,  that  deeds  which  con^ 
twined  the  words  dedi  et  eoncessi  talt  tenemcntumy  without  reserving^  ho" 
mage,  or  without  a  clause  containing  warranty,  and  to  be  holden  of  the 
donors  and  their  hein  by  a  certain  service,  should  be  so  construed  as  that 
the  donors  and  their  heirs  should  be  bound  to  warranty :  and  in  this  re- 
spect, the  statute  seems  to  be  only  declaratory  of  the  common  law.  1 
Reev.  Uist.  445.  2  Inst>  275.  But  where  a  deed  contained  the  words  dedi 
et  eoncesn^  &c.  to  be  holden  of  the  chief  lords  of  the  fee,  or  of  any  other, 
and  not  of  the  feoffee,  or  his  heirs,  reserving  no  service,  without  homage, 
or  without  the  above-mentioned  dause,  it  was  thereby  declared,  that  Uie 
heirs  should  not  be  bound  to  warranty,  notwithstanding  the  feoffor,  du- 
ring his  hfe,  should  be  bound  by  force  of  his  own  gift.  2  Reev.  Hist.  144. 

As  the  above  statute  confined  the  warranty  created  by  the  word  dedi 
to  the  life  of  the  feoffor,  unless  the  lands  were  given  to  be  held  of  him 
and  his  heirs;  it  follows,  that,  since  the  stat.  of  Qt«ta  Emptores  (•^IB  Ed. 
1.)  fi>rbid9  such  reservation  of  tenure,  by  ordaining  that  the  feofiee  shall 
h«^d  of  the  chief  lord,  the  heirs  of  the  feoffor  tennot  now,  in  any  cas» 
where  the  fee  is  conveyed,  be  bound  to  warrantee  by  force  of  the  woni 
gicej  but  the  warranty  implied  by  that  word  is  merely  personal.  Watk. 
Gilb.  Ten.  461.     2  Bl.  Com.  300. 

It  was  otherwise  however  in  the  case  of  a  gift  in  tail,  or  lease  for  life. 
For  we  have  seen,  that  where  a  person  seised  in  fee  granted  for  life,  or  in 
tail,  reserving^  the  reversion  to  himself^  the  grantees  of  the  particular  es- 
tates held  of  the  reversioner,  and  he  of  the  chief  lord :  where  a  person 
granted  for  life  or  in  tail,  with  a  remainder  over  in  fee-simple,  both  the 
tenants  of  the  partioular  estates,  and  the  remainder-men  held  of  the  chief 
lord.  Ant.  vol.  1.  p.  tldd.  n.  (G).  In  the  former  case,  therefore,  as  the  te- 
nure between  the  donor  and  the  donees  still  subsisted,  both  the  donor  and 
hia  heirs,  if  the  particular  estates  were  created  by  ,the  word  dedu  were 
bound  to  warranty.  .      •     .. 

With  respect  to  leases  for  years,  a  warranty  we  have  teen  canndt  be 
annexed  to  them,  because  they  are  chattels  real,  supra,  p.  ^49.  n.  (D).*; 
but  the  words,  **  grant,  demise,^  &c.  are  construed  a  covenant  in  fevotir 
of  the  tenant,  enabling  him  to  recover  damages  for  the  po^esiion  lost ; 
apd  the  word?,  '*  yielding  and  paying,"  are  held  to  an^ount  to  a  covenant 
in  favour  of  the  landlord,  enabling  him  to  rteover  his  rent  by  an  action  of 
covenant  or  debt,  Ig;;ald€n  v.  Mat/,  9  Ves.  330 ;  and  in  this  sense  they  are 
said  to  imply  a  warranty.  But  this*  warranty  differs  fr6rii  the  warranty 
annexed  to  freehold  estates,  both  in  its  nature  and  in  its  operation  ;  in  its 
nature,  as  it  arises  from  contract,  and  not  frpm  tenure ;  and  in  its  opera- 
tion, because,  though  the  warranty  which  is  a  eoiiseqtience  of  tenure  can- 
not be  modified  by  express  warranties,  yet  this  wari^nty  may  be  regiija- 
led  by  any  express  covenants  in  the  lease.    Tlkerefore  if  a  ma^  makei  a 

Vol-   Tt.  2t 
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For  if  a  man  make  a  feofihicot  by  dedif  and  in  the  deed 
doti)  warrant  ihe  land  against  J.  S.  and  his  beirsi  yet 
de{/i  is  a  <;c;iicr^l  warranty  during  the  life  of  the  feoffor : 

Jf")  ^^'  ^^^^^*  '**     and  so  was  tlie  statute  expounded  in  both  points.    (77i)Hil. 

14.  El.  in  the  court  of  common  picas,  which  I  myself 

(n)  Lib.  4.  fol.  80.  in  heard  and  observed.     CnJ  And  if  a  man  make  a  lease  f -»r 

Noke'a  case,  8  E.  3.      , .  _  .  i      i  i  .       • 

69.    9  E.  3. 15.  hfe,  rejierving  a  rent,  and  add  an  exjiress  warranty,  neie 

10  E.  3.  n.  20E.  3.  i\^Q  express  warranty  doth  not  *take  away  the  vvarranly  iii 

Cont.  de  Gar.  r.  ,      ,      ,       i       •  ,     ,      "i  r     -        '     n 

31  E.3.  Vouch,  eso.  law,  for  he  hafh  election  to  vouch  by  force  of  either  of 
??£*«*  J*'^^*'^'  ♦    them.     And   in  Noke's  case  note  a  diversity  between  a 

43  E.  3. 3.  2  K.  3.  tit.  •  "^ 

Cuiin  vita  17. 3  E.  3.  warranty  that  is  a  covenant  real,  arid  a  warranty  con- 

Formcdon  44.  ceming  a  chattel,     (o)  Also  this  word  excambium  doth 

f254^* 
nr      \       1     .«.    imply  a  warranty. 
Warrtmty  m  law  tni'         i  J  J 

plied  by  tnt  icord^ "  cz- 

ohange. ;" 

(o)  4  E.  2. Vouch.  545.  22  E.  3.  3.    14  H.  6.  2.  20  H.  6.  14.  Lib.  4.  fol.  12^:.  in  Bustard's  case. 

15   V.  3.    Bar.  -255.    43  E.  33.     Lib.   1.  fol.  96.     Lib.  5.  fol.  17.  .*^i)e»cer's  case.     Lib.  8. 

fol,  75.  Sr.  Stafford    case. 

hy  a  partition :  Also  a  partition  implieth  a  warranty  in  law,  as  in  the 
and  by  homage  ffn-  Chapter  of  Parceners  appeal  tth. .  And  homage  ancestrel 
f^^^rcl,  (JQ^ii  draw  to  itbclf  warranty,  as  hath   been  said  in   the 

Chapter  of  Homage  Anceiitrel. 

Diveniiyheitrcfn  ^j^g  j(  jg  ^q  \^^  observed,  that  the  warranty  wroucht 

these  words,  at  to  Ihe     ,       ^,  .  ,    ,    ,.    •  .,  .  ^ 

extent  of  the  tearraniy  oy  tius  woni  (featf  IS  a  special  waimnty,  and  cx^eifoeth 

creaitdbythenu^  to  the  heir:*  of  the  fc.'otfee  during  ihe  life  of  the  donor 

only.     But  upon   the  exchaii^x  and  honiaoje  anccstit*!, 

the  warranty  cxJendcth   iecij>rocally  to   the  hcirj»,   and 

;        ajpinsl  the  iieirs  o(  both  parlies  :  and  in  noiie  of  ihe  cases 

'    *384  b.  tiwi  a^8i,^nee  j>hidl  vouch  by  *forcv  of  any  of  these  war- 


ieaM  for  yfar?  liy  (he  "Wt>ril%  "  grant,  demise,"  &c.  and  covenanls  that 
the  le*ser  >hnll  'Jiioj  tbf*  \m\<\  "Wiflicwt  any  eviction  from  the  le.^for.  or 
arfy  claiming  under  hxtu  \  in  thJ?  r»«f>  the  le^For  fhall  not  be  IfHiml  to 
wiirrant  the  bnd,  \  y  \ho  in.pliu!  vM-rjutty,  ajcui^^fl  an  eviction  b>  a  -trnn- 
p^r,  for  thn?r  Yi'onJs  r-jui  Le  of  no  Um-i\  unif«.«.  tl>ey  i.re  taken  lo  explain 
}iow  fnr  the  le-«or  shall  be^iAble.  .V«A-e>  r6.v.  4  (  o  80.  JSttrrill  v.  Framr^ 
■i  T:Min(.  .>?9.  flnt  i  f!i<f  inctum  i*  nt«8crvuhle  1  etween  the  o)>en^tion  of 
;'ii  r  \^«r''»-«  f<i\''.  iMit  iji  If  'ijiM'.^iT  ^ho  rflrct  (-I  on  'n»j  lied  gfenei'al  oove- 
!.'\n<,  ;.>!'i  ih'  «'i-or  i^f.M  ,,♦;..  i.;,r'I'-Ml.-t  i(.\''m;;!  if .  t ♦  stniininjf  ihc  c^ect 
..!?">  »'\y  n-'-  ■r.i'jwi  .  ..wf.ri  •  lor  jl,f  jatti  i  i- 1  ♦•!  H-stnnred  ^y  a  uab- 

-f'tjUi  n*  <■<•>  <^-."M'I  ■;ii|«''—  if  i;i  .  If  ri'»' J.fV-v-f .'  -.j  I  .i,r;  i.l  ttif  J'<1  ♦Tal  rOV6- 
^;s'^      I'  !  ^   ''  .  •  i  •  1  >;.  -I.  :.  •;'■ — I  /.V  ' 
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ranties^  but  in  the  ciase  of  the.exchaii<;e  and  dedi,  the  as- 
sfgnee  shall  rebut,  but  not  in  the  case  of  homage  ances- 
trel  (l).  ' 

(/?)  And  so  no  naan  shaH.  have  a  writ  of  contra /ormam  u  h.  4. 5.  I8E.  3. 18. 
coUatianis^  but  only  the  feoffee  and  his  heirs,  which  he  j^*  ^  i^S*^' ?®^' ^ 
privy  to  the  deed  ;  but  an  assignee  may  rebut  by  farce  ofsoi,  202.  11  E.3. 

lOH.  7.  Ub.F.N.  B. 

(y)If  a  man  make  a  gift  in  tail,  or  a  lease  for  life  0^ f^a^mnty  inlawim^ 

land,  by  deed  or  without  deed  (m),  reserving  a  rent,  ot phed  on  a  gift  m  tail, 

r  .  •       L      1       I    .!_•    •  .      •      1  .Sec.  reserving  rent; 

of  a  rent  service  by  deed,  this  is  a  warranty  in  law,  and  ^g\  g  £  g^  cont.  de 

the  donee  or  lessee,  being  impleaded,  shall  vouch  and  Vouch  105^^  5E. 3. 
I  A     1   *i  •  .     •     1  .      ,  ,.  67. 4  E.  «.  Ibid  lp«, 

recover  in  value.     And   this  w  arranty  m  law  extendeth  e  E.3. 11.50.  7  E.  1 

Qot  only  against  the  donor  or  lessor,  and  his  heirs,  but^-  If^',?*!^^^**^* 

also  again!*t  his  assignees  of  the  reversion  ;  and  so  like-sH.  7.2.  14  E.  3. 

wise  the  assignee  of  lessee  for  life,  shall  take  benefit  of  vf  "'■'?•_?'•   o^^* 

this  warranty  in  law.  20  E.  3.  tit.  Counter- 

plea  de  Gar.  7, 

*('rj  When  dower  is  assigned  there  is  a  warranty  in  or  onancwfi^inen/ 
law  included,  that  the  tenant  in  dower,  being  impleaded,  %)4^\  35.  5JE.3. 
shall  vouch  and  recover  in  value  a  tliird  part  of  the  two  tit.  Cont.  de  Vouch. 

parts  ivhereof  she  is  dowable  (1).  50  E.3.  7.  F.  N.  B. 

149  m. 

And  it  is  to  be  understood,  that  a  warranty  in  law  and  atteta,  ag99dbiu->    . 
assets  is  in  some  cases  a  good  bar.     ('sj  In  a  formedon  in  ^'}ii*i^*|^'  ^^      * 
the  descender  the  tenant  may  plead,  that  the  ancestor  of 
the  demandant  exchanged  the  land  with  the  tenant  for. 
other  lands  taken  in  exchange,  whirh  descended  to  the 
demandant,  whereunto  he  hath  entered  and  agreed  ;  or  . 

if  he  hath  not  entered  and  agreed  unto  the  lands  taken  in 
exchange,  then  the  tenant  may  plead. the  warranty  in  Uw, 
and  other  assets  descended. 


(L)  The  awi^nee, of  tenant  by  homage  ancestrel  shall  neither  vouch 
nor  febat  the  lord,  for  the  advantag^e  given  to  the  tenant  in  respect  of  the 
lon^  continuance  of  the  tenure,  cannot  be  tranaferred  to  a  sthmrer. 

Hawk.  Abr.  490.H;£rf-] 
(M)'That  IS,  at  common  law,  before  the  stat  29.  Cha.  2.  c.  3.— [£(/.] 
(l)  Tenant  by  the  curtesy  cannot  vouch,  becauwhe  shall  nbt  reeover 
ia  value,  10  U.  7.  c  10*  b.  but  he  knay  pray  in  fdd  of  him  in  the  rever- 
sion.   Hob.  21.— rj?Mr/^r.  Note,333.1 
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(0  |^E*3^22,2S,24.     (t)  If  tenant  in  Uil  of  lands  make  a  ^  in  tail,  or  a 

lease  for  life,  rendering  a  rent,  aud  dieth,  and  tbe  issue 
bringetli  a  f  irmedon  in  the  descender,  the  reversion  and 
rent  shall  not  bar  the  demandant ;  because  by  his  forme- 
don  he  is  to  defeat  the  reversion  an<l  rent.  Et  non  pth- 
test  oddtLci  exctptio  gusdem  reiy  cujus  pttUur  dhao- 

in)  16  E.3.  Age 45.        C^J  ^*^  ^^  Other  assets  in  fee-sinnple  do  descend,  then 
18  E. 3. 8.  31 E.  3.     this  warranty  in  law  and  assets  is  a  good  bar  in  the  for- 

GlHr.  29.  , 

medon. 

Stcui  09  to  collateral        Here  four  things  are  to  be  observed:   First,  that  no 
'*'*••  warranty  in  law  doth  bar  any  collateral  title,  but  is  in  na* 

ture  of  a  lineal  warranty  :  wherein  the  equity  of  the  la^v 

is  to  be  observed. 

(1  Rep.  10.)     '      Secondly,  that  an  express  warranty  shall  nf  ver  bind 

the  heirs  of  him  that    maketh  tiie  warranty,  unless  (as 
ITarranJytnlatfMtuit  hath  been  said)  they  be  named  :  as  for  example,  Littleton 
Vu  hnn  though,  Hot    y^^^  g^jth  ( Ego  et  haeredes  met  J ;  but  in  case  of  warran- 
ties in  law,  in  many  cahes  the  heirs  shall  be  boun'd  to  war- 

■ 

ranty,  albeit  they  be  not  named. 

.*  •        ,  < 

•and otimdt  in  fMu        Thjfdly,  that  in  some  cases  warranties  at  law  ^o  ex- 

Vid.'Lib!4.  fol.\$l.    ^^^  ^^  execution  in  value,  of  special  lands,  and  not  gene- 
BiiBtard'i  ewe.  rally  ol  *lands  {lescended .  in  fee-simple  (o),  as  you  may 

\7  "/  see  at  large  in  my  Reports. 

midma^be  ereatvi         /%]d)  Fourthivt  that  warranties  in  law  may  be  in  some 
(w) 45  £.3. 26b        cases  created  without  deed,  as  upon  gtfts  m  tail,  leases 

for  life,  exchanges,  and  the  like. 

367  b  If  a^  man  of  4ull  age  and  an  infant  make  a  feoffment  in 

MiiMu^aw^'^   fee  with  warranty,  this  warranty  is  not  void  in  part,  and 

ranty/miud,^  good  in  part ;    but  it  is  good  for  the  Whole  agaiirst  the 

Jtftof  6e  ouufe  ^  a  |»er^ 

vmoffiAii^u 


(O)  As  in  eai»  of  aViMU^wxA  puikk»«— [Eif.] 


F 
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man  of  fall  fl(ge,  and  void  agaiast  the  infant:   for  albeitTcmpBE.  l.  Vondi. 
the  feafiinent  of  an  infant  passing  by  livery  of  seisin  boj^^g^y 


voidable,  yet  his  warranty«  which  taketh  effect  only  by  w  H.«.  (8R«p.  4% 

.      ,    .  t  .»  ^     -^  Plowd.  W  b.  6  Rap. 

deed,  is  merely  void.  119,  j 

Also  an  express  warranty  cannot  be  created  without       jindbwdeed 
deed,  and  a  will  in  writing  is  no  deed,  and  therefore  an 
expiess  warranty  cannot  be  created  by  will  (p). 

•  A  man  lotteth  lands  for  life  upon  condition  to  have  fee,  378  a. 
and  warraoteth  tht»  lands  in  formd  praedictd,  afterwarH  ^'^  •Jl  ■*  ***^*  ^ 
the  leasee  performeth  the  condition  whereby  the  lessee      (8  Rep.  73.) 
hath  fee,  the  warranty  shall  extend  and  increase  according 

f^3the  state.  And  so  it  is  in  that  cas^  if  the  les^^or  had. 
died  before  the  performance  of  the  condition,  the  war- 
ranty shall  ri^  and  increase  according;  to  the  estate,  and  ^^  ^^  131.)  . 
yet  the  lessor  himself  was  never  bound  to  the  warranty, 
but  it  hath  relation  from  the  first  livery.  And  by  this  it 
appeareth  that  a  wairanty,  bfin^r  a  coveMant  real  execu- 
tory, may  extend  to  an  estate  infuturo^  having  an  estate, 
whereupon  it  may  work  in  the  beginning.  But  if  a  man 
ffvA  a  scignory  fur  years,  upon  condition  to  have  fee 

*  with  a  warranty  in  formd  prsedictdj  and  after  fhe  coir         ^iTg  ],, 
dition  is  performed,  this  shall  not  extend  to  the  fee,  be* 

cause  the  first  estate  was  but  for  years,  which  was  not 
capable  of  a  warranty.  And  so  it  is,  if  a  man  make  a  lease 
Sor  years  the  remainder  in  fee,  and  warrant  the  land  in 
JbrwUl  fnrsedicidf  he  in  th«»  remainder  cannot  take  benefit 
of  the  vvarranty,  because  he  is  not  pirty  to  the  deed  ;  and 
tmaaediately  he  cttmot  takt^,  if  tie  were  party  to  the  deed, 
because  he  i^  named  after  the  kabendutn,  and  the  estate 


(P)  Ane/dttarnqmatB to tti^ood  wainnt7it,UMt1lMr«be«MWeflCBte 
to  whidi  Um  wamnty  it  amiexed  that  may  tiippOTt  it;  far  if  ooe  cot*- 
■wnt  to  warrant  tend  to  anotber,  and  sake  him  no  ertate,  or  make  hia 
ao  ekate  tliat  i*  not  godiL  and  aawnaat  to  warrant  the  thin^  gimted; 
IB  theae  tmsB  the  warranty  it  raid.  IQC.  9S  So,  if  the  «atate  to  wliicli 
the  warranty  wai  annexed  it  deiemined.  the  warranty  dependent  oo  it  it 
lihewiie  drtenained.  That  if  a  man  makca  a  gift  in  tail,  and  warranli 
the  Imid  to  the  donna  and  liit  hein.  and  afterwardi  tenant  in  tail  makct  a 
diet  wiUmut  itfe.  the  fantfae  Aall  nnt  robot  thedooorin 
boeawethe 
Ibid.— {JU.] 
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for  years  is  not  capable  of  a  warranty  (q).     And  ao  it  is, 
if  iand  be  given  to  A.  and  B.  ao  long  as  fhey  jointly  to- 
gether live,  the  remainder  to  the  right  heirs  of  him  that 
(1  Rep.  17.)       iiiexh  first,  and  warrant  the  land  in  /ormdprvediefd;  A. 

dleth,  his  heir  shall  have  the  warranty  ;  and  yet  ihe  re- 
mainder vested  not  during  the  life  of  A.,  for  the  death  of 
A.  must  precede  the  remainder,  and  yet  shall  the  heir  of 
A.  have  the  land  by  descent 

376  a.  It  is  a  maxim  of  the  common  law,  that  every  ivarmn'y 

Dwtnd*i9ihehiirai^^^!^  descend  upon  him  that  is  heir  to  him  that  made  the 

common  tew.  *^  ,    .   ' 

Vid.  Sect  3. 603. 735,  warranty,  by  the  common  law,  as  by  the  example  in  sect. 

j-c^'^^qFl^Qfl'  -I     ^^LSO,  a  toarranty  cannot  go  (8)  according  to  the 
^  '  nature  qf  the  tenements  by  the  custom^  4^  but  only 

according  to  the  form  of  the  common  law.  For  if 
the  tenant  in  tail  be  seised  qf  tenements  in  borough 
English,  where  the  custom^  isy  that  all  the  tenements 
within  the  same  borough  otight  to  descend  to  the  yottng- 
est  soMf  and  he  disconfinueth  the  tail  with  warranty^ 
4*^.  and  hath  issue  two  sonSy  and  dieth  seised  of  other 
lands  or  tenements  in  the  same  borough  in  fee-simple 
to  the  value  or  more  of  the  lands  intailedy  fye,  yet  the 
youngest  son  shall  have  a  formedon  of  the  lands  (9) 
tailed^  and  shall  not  be  barred  by  the  warranty  of  his 
father^  albeit  assets  descended  to  him  in  fee'Simplt 
**fl86  b.  from  his  said  father  ^according  to  the  custom^  fyc  be- 
cause the  warranty  descendeth  upon  his  elder  brother 
who  is  in  fyUli/e  (10),  and  not  upon  hi^  yowtgest. 
{i\)*And  in  the  same  manner  it  is  of  collateral  war- 

(0)  tohitqw.§tmtn  L.  and  M.  md  (10)  ttc.  added  in  L.  and  AT.  and 

Bob  Roh 

(9)  Iffrwfencmen/j,  L.  and  M.  (11)  Ei  not  in  L.  and  M.  nqr 

andjioh*  Roh. 


(Q)  And  tfaJBrefoie  the  kaie  Ibr  years  not  bein^r  capable  of  a  warranty, 
he  oimot  Ube  beaafit  of  it  by  way  ef  remainder.  See  Sheneer'f  taut, 
5CQ.17M-fi*] 
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raniy  (a)  rtiode  of  such  tenemenU,  where  the  warranty  (258)* 

descendetk  upon  ike  eldest  son,  ^c,  this  shall  not  bar 
the  youngest  souj  SfC.  .• 

LITTLETON 

IN  the  same  manner  it  is  of  lands- in  the  county  ^j/'rSect.  736. 386  b.] 
Kent^  that  are  called  gavelkind,  w'lich  lands  are  divi-  (8  Rap.  86.) 
dable  between  the,  broth'TSy  4'c.  according  to  the  cus^ 
torn  ( 12) ;  if  any  such  warranty  be  made  by  his  ances- 
tor^ such  warranty  shall  descend  only  to  the  heir  which 
is  heir  at  the  common  law{\3)y  that  is  to  say,  to  the 
elder  brother,  according  to  the  conusance  of  the  com- 
mon law.  and  not  to  all  the  heirs  that  are  heirs  of  ^ch 
tenements  according  to  the  custom {Vi), 

Hereupon  a  diversity  is  to  be  observed  between-  the  '386  b. 

lien  real,  and  the  lien  prrsonal ;  for  the  lien  real,  as  the  ^^J^;"'^'^^^^ 
warramy,  dath  ever  descend  to  the  heir  at  the  common  a  persanal  lien. 

1        •      y      .  u    ^  *u      1-  I     1   .1     I.-     1    *u  ,  Vid.  Sect.  60ff.  718. 

law;    fxj  but  the  iien  personal  doth  bind  the  flpeciai  ^.  73^,  ^^  A^p,  25.) 
heirs,  as  all  the  heirs  in  ^velkiud,  aad  the  heir  oo  the  W  n  E.  3.    Dct.  7. 
part  of  tlie  mother,  as  hath  been  said. . 

^^LSO.  if  tenant  in  tail  hath  issue  two  daughters     LITfl^ETOrr. 
by  divers  venters,  and  dieth,  and  the  d^rughters  enters  [Scct.7S.7. 366  b.] 
and  a  stramrer  disseise th  them  cf  the  same  tenement s,  " 
and  one  of  them  { 1 5)  releaseth  by  her  deed  to  the  dis- 
seisor nil  her  right,  and  bind-  her  and  her  heirs  to  war- 
ranty, and  die  uxithout  issue  ;  in  this  case  the  "^sister  *387  a. 
which  xnrriveth  may  well  enter,  and  oust  the  disseisor 
of  all  tie  tenements,  because  such  warranty  is  tio  difi- 

(1.*)  A:r.  aJJed  in  L.  and  M.  and        (14)  ke,  added  L.  and  M.  and 

Roh.  Roll. 

{V3)  e'etltugaroir  al  eigne  frere,  •    \1S)  fux—iti  JUUs^  L.  and  M. 

*ol»ttqtK  la  conusant  Hd  conmum  Ity^  and  Koh. 
not  in  L.  aad  M.  uor  Rob. 


(R)  Collateral  warranty  u  where  the  person  on  whom  the  warranty 
deKendf,  does  not  derive  bis  title  from  the  warnuitnif  aooestor :  lineal 
wmrruniy  m  where  the  heir  to  the  warranty  would  haveoonyeyed hia  de- 
tC4tf  it  u>  the  iatida  (if  there  had  been  no  warranty)  from  the  »anic  anc^tor; 
^l\ij  *jixlt  Uto  warru :iiy.  See  further,  as  to  the dwh'nrtkiii  botweep  Imeai 
kod  eoliaieral  warraalj-,  post,  "2^70  a.— -[£rf.] 


•3 
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'  '  contintianc^  har  collateral  ttyarranty  to  the  sister  thai 
surviveth,/ar  that  they  are  of  half  bloody  and  the  one 
cannbt  be  heir  to  the  other^  according  to  the  course  of 
the  common  law.  But  otherwise  it  is,  where  there  be 
daughters  of  tenant  in  tail  by  one  venter,. 

*S87  a.  T^ie  reason  of  this  is  in  rpspect  of  tho  half  brood,  where- 

^     ^  of  sufficient  hath  been  said  in  the  first  book,  in  the  Ghap-> 

ter  of  Fee-simple. 

(259)*  *Two  brothers  be  by  demy  venters  ;  the  eldest  releas- 

{AjaL     a.  4a.)    ^^j^.^j^ij  warranty  to  the  disseisor  of  the  uncle,  and 

dieth  without  issue,  the  uncle  dieth,  the  warranty  Is 
removed,  and  the  younger  brother  may  enter  into  the 
lands  (s). 

3^8  a.  Where  the  right  is  in  esse  in  any  of  the  ancestor]  of 

*3S8  b.  '      the  heir,  at  the  time  of  the  descetit  *of  the  collateral  war- 
ranty, there,  albeit  the  warranty  descend  first,  and  after 
the  right  doth  descend,  the  collateral  warranty  shall  bind, 
as  in  the  case  of  our  author  (sect  74  i)  expressly  appeal*- 
Tke^utmUfnu$ibt       eth.     JBut  where  the  right  is  not  in  esse  in  the  heir>  or 
heir,  orkUmeest^.at^^y  ^^  ^*'  ancestors^  at  the  tittle  of  the  fall  of  th^  wafran- 
thefM  ^the  warrant  ty,  fhete  it  shall  not  bind      (y)  As  if  lord  and  tenant  be, 
npffUp.as.)      and  the  tenant  make  a  ieoffment  in  fee  with   warranty, 
Wbh  4«^  ^"^  ^^^  *^®  ffoffor,  purchase  the  seignory,  and  after  the 

tenant  cease,  the  lord  shall  have  a  ce^^avf/ ;  for  a  warran- 
ty doth  extend  to  rights  precedent,  and  never  to  ally, 
right  that  commenceth  after  the  warranty :  whereof  more 
'^       shall  be  s^id  in  this  section.     Also,  a  warranty  shall  ne- 


•  \ 


(S)  Another  requisite  to  a  good  warrant^'if,  thathe-that  is  heir  do  con- 
tinue to  be  so,  and  that  neither  the  descent  of  the  title,  nor  the  warrftnty 
be  interrupted :  for  if  one  binds  him  and  his  heirs  to  warrainty^  and  aile^ 
is  attainted  of  treason  or  felony,  (not  within  the  statute  54  Geo.  %  c.  145.) 
and  die*,  thi*  warranty  does  not  bind  his  heir.  Post,  sect.  745.  So  if 
tenant  in  tail  be  disseised,  and  after  release  to  the  disseisor  with  warran- 
tT,.and  «fter  the  tenant  in  tail  be  attainted  of  felony,  and  have  issue,  and 
me,  this  warranty  will  not  bind  the  issue.  Post,  J>ect.  746*  And  the 
reason  iCf-beoaase  there  is  nothing-  in  this  ca*e  to  make  a  disooh^uanoe, 
biit  the  warranty,  whieh  cannot  descend  to  the  issue  in  tail,  because  the 
blood  between  tha  issue  in  tail  and  him  that  made  the  wamiiity'isTor- 
riijrt.    Ibid.— [f;rf.] 


] 
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ver  bar  any  estate  that  is  in  possession,  reversion,  or  re-  ** 

raainder,  that  is  not  devested,  displaced,  or  turned  to  > 
right  before,  or  at  the  time  of  the  fall  of  the  warranty. 

(z)  If  a  lease  for  life  be  made  to  the  father,  the  remain.  (•)  Ub.  t  f<L  It.  Ar- 
der  to  his  next  heir,  the  father  is  disseise  1,  and  releaseth  * 

with  warranty,  and  dieth  ;  this  shall  bar  the  heir  (t),  al- 
though the  warranty  doth  fall,  and  the  remainder  cometh 
in  esse  at  one  time. 

(a)  If  there  be  father  and  son,  and  the  son  hath  a  rent-  /^\  T^nip,  g.  i. 
service,  suit  to  a  man,  rent-charee.  rent-seek,  common  of  ^ouch.  S96.  31  A«. 
pasture,  or  other  profit  apprender  out  of  the  land  of  the  AikUs.  23  E.  3.  tit 
father,*  and  the  father  maketh  a  feoffment  in  fee  with  war-^*""-  '^*-    LiKlO.fol. 
ranty,  and  dieth,  this  ^hall  not  bar  the  son  of  the  rent,  (9  aep.  106.) 
common,  or  other  profit  apprender  (u),  quamvis  clausula  {^?0)* 

specialis  warrantise  vel  acquietantix  in  cartis  ienen- 
iiwn  inseratUTy  quia  in  tali  casu  transit  terra  cum 
onere :  and  he  that  is  in  seisin  or  possession  need  not  to 
make  any  entry  or  claim  :  and  albeit  the  son,  after  the 
feoffment  with  warranty,  and  before  the  death  of  the  fa- 
ther, had  been  disseised,  and  so  being  out  of  possession, 
the  warranty  descended  upon  him,   yet  the   warranty 
should  not  bind  him,  because  at  the  time  of  the  warranty    . 
made,  the  son  was  in  possession  (w).     (*)  So  if  my  col- 
lateral ancestor  release  to  my  tenant  for  life,  this  shallji  h.  7/11. 
not  bind  my  reversion  or  remainder,  because  that  the  re- 
version  or  remainder  continued  in  me.     But  if  he*  that- 
hath  a  rent,  common,  or  any  profit  out  of  the  land  in  tail, 
disseise  the  tenant  of  the  land,  and  maketh  a  feojBlment  of 
the  land,  and  warrant  the  land  to  the  feoffee  and  his  heirs ; 
(6)  regularly  the  warranty  doth  extend  to  all  things  iw^-z^N  21  e  4  26 
ing  out  of  the  land,  that  is  to  say,  to  warrant  the  land  in  21  H.  7.  9.  3  H.  i.  4. 

»  17.30  H.8.Dier42. 

— — -  30.  E  3. 30.9  E.  3.78. 

45  E  3.  Vouch  72. 

1*    1^  R   X9!% 

(T)  That  18,  at  oommon  law,  before  the  itatute  4  and  o  Aim.  c.  16.  ^^  ^  g.  (6.  A.nt.3S6b. 
See  the  note  to  ($.  373  b.  infra. — [Ed,]  Moor. 66.) 

(U)  And  the  reason  is^  became  the  son  was  actuaUy  seised  of  the  rent 
or  common  at  the  time  of  the  warranty,  and  he  Who  is  in  possession  needs 
not  put  in.  his  claim,  eiUier  to  avoid  the  fine  or  collateral  warranty.  Sey^ 
Jit4»ur's  ewe,  10  Co.  96.  Et  vid.  ace.  Oiiodrighi  d  Hare  v.  Boards  1  Cra. 
«49.    3  T.  R.  162.    1  Pr«t.  Con  v.  23Q,  23l.--[i2d.] 

(W)  And  the  warranty,  at  th<?  time  of  the  creation  of  it,  did  not  extend 
ta  any  estate  of  freehold  or  inheritance  in  tsie.    10  Co.  96.— {£tf .] 

Vol.  II.  2  q 
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such  plight  and  manner,  as  it  was  in  the  hand  of  the  feoff- 
or, at  the  time  of  the  feoffment  with  warranty  ;  and  the 
feoffee  shall  vouch,  as  of  lands  discharged  of  the  rent,  &c. 
at  (he  time  of  the  feoffment  made. 

A  woman  that  hath  a  reot-charge  in  fee  intermarrieih 
with  the  tenant  of  the  land,  an  estra«iger  releaseth  to  the 
tenant  of  the  land  with  warranty  ;  he  shall  n(»t  take  ad- 
vantage of  this  warranty  either  by  voucher  or  wqrrmntia 
carise  ;  for  the  wife,  if  her  husband  die,  or  the  heir  of  the 
wife,  living  the  husband,  cannot  have  an  action  for  the 
*389  a.  rent  upon  a  title  before  *the  warranty  made ;  for  if  the 
heir  of  the  wife  brin^  an  assise  of  mort  cTanceater^  this 
«  action  is  grounded  after  the  warranty,  whereunto,  as  hath 

*  been  said,  the  warranty  shall  not  extend  (x). 


(Ant.  3«6  b.l  *^  ^^  ">  ^^  ^^  grantee  of  (he  rent  grant  it  to  the  tenant 

of  the  land  upon  condition,  which  maketh  a  feoffment  of 
the  land  with  warranty,  this  warranty  cannot  extend  to 
the  rent,  albeit  the  feoffment  was  made  of  the  land  dis- 
charged of  the  rent ;  for,  if  the  condition  be  broken,  and 
*  the  grantor  be  entitled  to  an  action,  this  must  of  necessity 

be  grounded  after  the  warranty  made. 

But  in  the  case  aforesaid,  when  the  woman  grantee  of 
the  rent  marrieth  with  the  tenant,  and  the  tenant  maketh 
a  feoffment  in  fee  with  warranty,  and  dieth,  in  a  cut  in 
(e)7H.  417.  vita  brought  by  the  wife  (as  by  law  sh*'  may),  (c)  the 

feoffee  shall  vouch  as  of  lands  discharged  at  the  time  of 
the  warranty  madn,  for  that  her  title  is  paramount :  so, 
if  tenant  in  tail  of  a  rent-charge  purchase  the  land,  and 
make  a  feoffment  with  warranty,  if  the  Issue  bring  a 
formedon  of  the  rent,  the  tenant  shall  vouch  c<xusA  qud 
suprd  ( y). 


(X)  The  grantee  in  thU  cue  rould  not  have  advanta^  of  the  warranty, 
aB  to  the  rent,  because  the  wifeV  estate  therein  was  not  displaced  when 
the  warranty  was  made ;  and  if  the  wife  or  her  heir  afterwards  bring  an 
acCton  for  the  rent,  it  must  be  grounded  on  some  act  done  after  the  war- 
ranty was  made.   Hawk.  Abr.  496. — {Ed.'] 

(T)  Jn  both  these  caMs  the  fooffee  shaU  vouch  ai  ofhixk  diachaiged  of 
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(*)  Bpt  some  do  hold,  that  a  man  shall  not  vouch,  *^®-^^p^  J^'^l*  ^V  • 
as  oflaod  discharged  of  a  rent-service.  19. 

•  J.     At  ..      J   *t.        *       1        *  •       ..     •  (d)  Lib.  10.  fol.  97. 

(a)  Also,  no  warranty  doth  extend  nnto  nierp  and  Jj, 'g^     ^^j^.,,  ^^^^ 

Dake<i  titles,  as  hv  force  of  a  condition  with  clause  of  re-  2J  Aas.  pi.  38.  31  A«. 

•  ,  .  .  ,  p.  13.  41  Asi.  pi.  0. 

entry,  exchangjc,  mortmain,  consent  to  the  ravisher,  and^  £3  Gar.  74. 

the  like,  because  that  for  these  no  action  dolh  lie  ;  and  if  (2Cro.  593.    Dj«r 

*  ...  224  a.  3  Intt.Sie. 

no  action  can  be  brought,   there  can  be  neither  voucl)er,  10  Rep.  98  b.    Pott, 
writ  of  warrantia  cartse^   nor  rebutter,  and  they  con- V^  *•  ^^°^^*  363  b.) 
tinue  in  su»'h  plight  and  essence  as  they  were  by  their  ori- 
ginal creation,  and  by  no  act  can  be  displ^ed  or  devested 
oot  of  their  original  essence,  and  therefore  cannot  be 
bound  by  any  warranty  (z). 

« 

fe)  And  albeit  a  woman,  may  have  a  writ  of  dower  to  («)  3**^.  3.  tit.  Droit 

7^    ■  IF  4  Rg_ 

recover  her  dower,  yet  because  her  title  of  dower  cannot       ~    /  ' 
be  *devested  out  of  the  original  essence,  a  cojlateral  war-  (86^)* 

ranty  of  the  ancestor  of  the  woman  shall  not  bar  h^r.     So  O'iUp.Vtnion'foasel) 
it  is  of  9  feoffment  causd  matrimonii  praslocuti. 

ALSO,  if  tenant  in  tail  he  seised  0/ (16)  lands  de-  rJ:^^l]:Yl2^'i.  ,   ' 
msable  by  tesfament  after  the  customy  ^-c.  and  the  fe-j^^  take  effect  in  tht 
nant  in  tail  alieneth  the  same  (IT)  tenements  to  his^'^J^ ^^^"'^^ 
brother  in  fee,  and  hath  issue,  and  die^h,  and  after kim. 
his  brother  deviseth  by  his  testament  the  same  ^ne- 
tnents  to  another  in  fee^  and  bindeth  him,  and  his  heirs 
to  warranty y  Sfc,  and  dieth  without  issue  ;  H  seemeth  ' 

(16)  tetru — tenenunis^  L.  and  M.         ( 17)  mesinej,  not  in  L  and  M.  nor 
and  Roh.  Rob. 


the  rent,  for  th«  waii-anty  extends  to  all  thing;8  inuing  out  of  the  lands, 
and  secures  it  in  such  plight,  as  it  was  in  the  feoffor  at  the  time  of  thft 
feoffment  made  ;  but,  inasmuch  as  the  rent  is  a  thing  thai  Hes  not  in  dis-'* 
continuance,  the  issue  or  wife  may  t]i<<train  for  it,  and  avoid  the  warran* 
ty ;  for  it  is  in  their  election  whether  they  will  look  on  themselves  as  in 
poswssion  ornot.     5cymour'«  ca*e,  10  Co.  96.— [£rf.] 

(Z)  And  for  the  same  reason,  a  rent-charge,  or  other  coH^tpral  interest, 
or  easement,  cannot  be  barred  by  non-claim  on  a  fine.  Chrhampioh  v. 
Carhampfim^  1  Irish  T.  Rep.  567.  6  Co.  124  a.  Sheph.  Ttiuch.  22-  Nor 
can  an  iritereue  (ermini  while  it  remains  such ;  th&t  is,  till  it  gives  a  right 
of  entry ;  nor  a  condition,  till  it  operates  bypving  a  right  of  entry :  por* 
power,  or  rathef  an  authority  given  to  ezecuton  to  sell,  be  barred  by 
non«claim  on  a  fine,  since  in  all  these  instancerthere  is  no  adverse  posses- 
sisn.    JPrert,Conv.  2fll.— r^rf.] 
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that  this  warrant}/  shall  not  bar  the  issue  in  the  taily 
if  he  will  sue  his-writ  of  formedony  because  that  this 
warranty  shall  not  descend  to  the  issue  in  (aiU  inso 
much  as  the  uncle  of  the  issue  was  not  bound  to  the 
same  warranty  in  his  life-time  :  neither  {\^)  could  he 
warrant  the  tenements  in  his  life^  insomuch  as  the  de- 
vise could  not  take  any  execution  or  effect  until  after 
his  decease.{l)    •^nd  insomuch  as  the  uncle  in  his  life 
*  SS6  a.         was  fiot  *held  to  warranty ^  such  warranty  may  not  de- 
*  scend  froth  him  to'the  issue  in  the  fhil,  i*c.  for  nothing 
can  descend  from  the  ancestor  to  his  heir^  unless  the 
same  were  in  the  ancestor  (2). 

386  a-  Here  our  author  deolareth  one  of  the  maxims  of  the 

(6  Rep.  33^  t  Cro,     cotQmoD  law,  that  the  heir  shall  never  be  bound  to  any 
Hep.     .;       express  warranty,  but  where  the  ancestor  was  bound  by 
the  aame  warranty  ;  for,  if  the  ancestor  were  not  bound, 
'  it  cannot  descend  upon  the  heir,  which  is  the  reason  here 
^J),^^-^J^^^*  yielded  by  Littletoii       f/J  If  *  man   make  a  fecflfment 
3136.)  in  feot  and  bind   his  heirs  to  warranty,  this  is  ^oid,  by 

*  the  warrant  of  this  maxim,  as  to  the  heir,  because  the  an- 

cestor himself  was  not  bound.     Also,  if  a  man  bind  his 
heirs  to.  pay  a  sum  of  money,  this  is  void.     And  of  the 
BraeL  lib.  2. foL 37.     ^^^^i*  side,  if  a  man  bind  himself  to  warranty*,  and  bind 
238.  Brittfol.  i06b.  not  his  heirs^th'-y  be  not  bound  ;  f  r  he  must  say,  as  it 

appcareth  before,  Ego  et  hseredes  mei  warrantizabimuSy 

fe)net^li.2.  ca.55.^^,  (»).  (g)  Ahd  Fleta  saith,  Nota  quod  haeres  non  te- 

llH.6.4e.  (4Rep.    netur  in  Anglid  ad  debita   antecessoris  reddeuday 

^  ^"/Qfi?N*  ^        *^t«  per  antecessorem  ad  hoc  fuerit  obligatus,  prxter- 

^      '  qu&m  debita  regis  tantitm  :  ^  fortiori  in  case  of  war- 

•  *    ranty^-  which  is  in  the  realty. 

(18)  que  il  ne^  not  in  L.  and  M.  nor  Roh. 


(1)  Upon  a  limilar  princi|:Ae  it  was  held  that  a  person  could  not  devise 
land  in  firank-marriage^  because  the  donee  could  not  hold  of  the  donor. 
Ant.«l  b.  ToL  1.  p  524.     [BuiUr,  i\ote  336.] 

(2)  It  is  a  general  rule  that  the  heir  cannot  take  any  things  hj  descent, 
Hdiere  the  ancestor  is  secluded  from  taking^.  Ante,  99  b.  If  a  &ther  and 
his  4ieir  apparent  join  in  a  warranty,  the  heir  is  doubly  bound,  bv  his 
i»wnwarranty,  and  as  hpir  to  his  father.  Moore,  20.  [BtUler^  Note  SST.] 

(N)  ride  lleba,  lib.  2  cqp.  62.  }  lO. 


. 


r 
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But  a  warranty  in  law  may  bind  the  heir,  although  it  Seeus  at  to  a  warranty 
tiaver  bound  the  ancestor,  and  may  be  created  by  a  last*" 
wiJi  and  testament,     (hj  As  if  a  man  devise  lands  to  a(^)  18  E.3.8. 
man  for  life  or  in  tail  resprving  a  rent,  the  devisee  fur  life 
or  in  tail  shall  take  advantaaje  of  this  warranty  in  law, 
albeit  the  ancestor  was  not  bounden,  and  shall  bind  his 
heirs  also  to  warranty,   althouprh  they  be  not  named. 
Also,  an  express  warranty  cannot  be  created   without 
de^-d,  and  a  will  in  writins;  is  no  deed,  and  therefore  an 
express  warranty  cannot  be  created  by  wilK 

And  it  is  also  to  be  observed,  that  in  all  the  cases  that  370  a. 

Littleton  hath  put,  or  shall  put,  the  lineal  or  collateral  ^'•^«»'"w*»<<rtoimtn 
warranty  doth  bind  the  heir  ;  and  therefore  the  successor  '*'  '^''^'^'• 
claiming  in  another  right  shall  not  be  hound  by  the  war- 
ranty  of  any  natural  ancestor.     For  which  cause,  fij  in  {{)  27  H  6.  Gwt.  48. 
tjuri^  uirum  brought  by  a  parson  of  a  church,  the  col- 
lateral  warran  y  of  his  ancestor  is  no  bar,  for  that  he  de- 
mandeth  the  land  in  the  right  of  his  church  in  his  politic 
capacity,  and  the  warranty  descendeth  on  him  in  his  na- 
tural capacity,     fkj  But  some  , have  holden,  that  ira(fc)34E.3.Garr.71. 
parson  bring  an  assise,   that  a  collateral  warranty  of  his  '     » 
ancestor  shall  bind  him  ;  and  th-  ir  reason   is,  for  •that         *370  b. 
the  assise  is  brought  of  his  possf-nsion  and  seisin,  and  he 
shall  recoTer  the  mean  profits  to  his  own  use  :  but  seeing 
he  is  seised  of  the  freehold,  whereof  the  assise  is  bronght, 
injure  ecclesim,  which  is  in  another  right  than  the  war- 
ranty, it  seemeth  that  it  should  not  be  any  bar  in  the  as- 
sise.   The  like  law  is  of  a  bishop,  archdeacon,  dean,  mas- 
ter of  an  hospital,  and  the  like,  of  their  sole  possessions, 
and  of  the  prebend,  vicar,  and  the  like. 

(♦)  King  H.  3.  gave  a  manor  to  Edmund  earl  of  Corn-  ^^^^^'y^n  the  ease  of 
vnU.  and  to  ti,e  heirs  of  his  body,  saving  the  ^^hUhyiZ^Tr^ 
of  reyerter,  and  died  :  the  earl,  before  the  statute  of  W.^1,  .    «  «  ., 
«.  cap.  1.  flfe  donis  conditionalibus,  by  deed  gave  the  said  mV  b  ptcl  m 
manor  to  another  in  fee  with  warranty  in  exchinM  for  J„^V^  <8*^-  '• 
.another  manor,  and  after  the  said  statute  in  ^he  twenty- 
eighth  year  of  E.  l.  dreth  without  i8su.e,kaving  asseU  In 
fee-iimple;  which  wammty  and  assets  descended  upon 
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(*64)*  king  E.  1.  as  counn  germfln  •and  heir  of  the  said  carl, 

vi«.  son  and  heir  of  kin^  Henry  3.,  brother  of  Richlrd 

carl  of  Cornwall,  father  of  ihe  said  earl  Edm  nd.     And 

Vid.  2r  H.6.GaiT.  48.1*  ^aa  adjudged,    that  ihc  kin^,  as  heir  to  the  said  earl 

34  £.  3.  Garr.  71.       Edmund,  was  by  the  said  warrnnly  and  assets  barred  of 

the  possibility  of  reverter,  which  he  had  expectant  upon 
the  said  151  ft,  albeit  the  warranty  and  assets  descended 
upon  the  natural  body  of  kins  K.  1.,  as  heir  to  a  subject ; 
and  kin^  E.  1.  claimed  the  said  manor,  as  in  his  reverter 
in  jure  coronas  in  the  capacity  of  his  body  politic,  in 

Vid  Sect 711  712  ^^'^^  "8^'  ^*  ^^  Seised  before  the  gift.  In  this  case, 
(Hob. 339.  9Kep.  how  by  Ihe  death  of  the  said  earl  Edmund  without  is- 
132  b.  Viiujh.  379.)    sue,  the  kinir's  titl«-  by  reverter,  and  the  warranty  and 

assets  caoie  together,  and  that  the  warranty  was  collate- . 
ral,  yet  the  king  shall  not  be  barred  without  assft^,  as  a 
subject  shall  be  ;  and  many  other  thingv  are  to  be  observ- 
ed in   this   case,    which   the   learned  reader    will    ob- 
serve (I). 

380  a.  jjgpg  n^jjg  jj^j^  diversity  ;  if  the  heir  be  within  age  at 

fuUtLgt ta Ou/aU of  the  time  of. the  descent  of  the  warranty,  he  may  enter 

18E*!ri3^36H  6    *°^  *^^***  ^^^  estate,  either  within  age,  or  at  any  time 
63.  i»  Am.  38.        '  after  his  full  :ige  (0  1) ;  and  Littleton  (xct  72b.)  saith 

OR«M20^4b.)      ^'^'^»  ****^  ^^^  infant  in  this  case  may  enter  upon  the 

(«  Kol.  Abr.  7TS,) 

36  H.  6.  63. : 

(1)  The  king  wu  barred  of  the  powibility  oi  reverter  descending;  to 
him  in  jure  rorojut.  by  warranty  and  assets  from  a  subject  descending  oa 
his  body  natural,  because  in  all  likelihood  those  lands  will  descend  to  the 
Uxnfi  person  to  whom  the  orown  will  descend,  and  consequently  will  be  a 
good  recompense  for  the,  loss  of  the  crown  lands ;  but  in  the  case  of  the 
}  :irson  hit  successor  can  ha^e  no  benefit  of  What  the  pretlecessor  has  in 
his  natural  capacity.     Hawk.  Abr.  474. — [BtUleft  Note  321.] 

(D  1)  The  last  requisite  to  a  good  warranty,  is,  that  the  heir,  who  is  to 
be  barred  by  the  warranty,  be  of  full  age  at  tlie  time  of  the  fall  of  the 
warranty  i  for  if  the  ancestor  make  a  feofoent,  or  a  releaie  with  war- 
ranty, hiB  heir  being  within  age,  and  afVer  the  ancestor  die,  and  the  war- 
^nty  descend  upon  the  heir  within  nge,  this  is  no  bar.    Chttdlei^^t  f<ttty 
1  Co.  14n  b.     So  if  an  infant  was  di&seised,  and  the  ancestor  of  the  infant 
rcl«*ased  to  such  disseisor  with  warranty,  and  died  during  the  non*age  of 
the  heir,  this  was  no  bar ;  for  the  heir  having  in  himself  the  right  of  pos- 
OMs«ion,  might  enter  ;  and  consequently  by  his  entry  the  estate  to  which 
the  warranty  wpa  annexed  was  defeated,  the  warranty  not  interfering 
with  his  right  of  entry.     But  if  he  had  only  had  a  right  of  actioriy  he 
would  have  hem  bound ;  as  the  warranty  would  have  been  an  utter  bar 
to  any  action  brought,  though  it  would  not  preclude  him  from  entertAg- 
infra, 380  a.  WaU.  Gdb.  Ten.  14b.  404.-^[Ed.] 
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alifnee ;  for  if  he  brin^  his  action  a^inst  him,  he  shall  be  ' 
bamed  by  this  warranty,  so  long,  as  the  slate  whereunto 
the  warranty  is  ann*  xed  coutinue,  and  be  not  defeated  by' 
eatry  of  the  heir;  but  if  he  be  within  Age  at  the  time  of 
the  alienation  with  wRrrantv,  and  become  of  full  age  be- 
fore the  descent  of  the  warranty,  the  warranty  shall  bar 
him  •tor  ever.  Our  author  pittteth  his^ases  where  the  entry  (865^* 

of  the  issue  is  lawful ;  flj  for  where  the  entry  of  thp  in-  fe^^^'^i.^ww-^' 
fant  is  not  lawful  when  the  warranty  *descencieth,  the  33  H.  8,  tit.  War.  Br.  * 
warranty  doth  bind  the  infant,  ^  well  as  a  man  of  Ml^^^'^^l;^^^^^ 
age  ;  and  the  reason  thereof  is,  becaust>  the  state*  whrre-140.  Cbudlej*8  case. 

unto  the  warranty  was  annexed,   continneth  and  cannot     .   •. .     , 

.  .jj,        ,  ...  wUeu  ku  entry  UHU 

be  avoided  but  by  action,  m  which  action  the  warranty /often  mm^. 

is  a  bar  ;  and  fdr  rhe  same  reason  likewise  it  is  of  a  feme        ^^  ^•^'  ^'^ 
covert,  if  her  entry  be  not  lawful,  a  warranty,  descend-  t    • 

ing  on  her  during  the  coverture,  doth  bind  ^^rf'^j[f^^^Q'i^ 
And,  albeit  the  husband  be  within  age  at  the  descent  of  2  Imt.  48S.) 
the  warranty,  yet,  if  the  entry  »)f  the  wife  be  taken  away, 
the  warranty  shall  bind  the  wife. 

If  lands  had  been  given  to  the  hnshand  anS  wife  and 
their  heirs,  and  the  husband  had  made  a  feoffment  to  an- 
other, to  whom  a  collateral  ancestor  of  the  wife  had  re- 
leased, and  died,  and  the  husband  died,  (and  this  had 
been  before  the  statute  of  38  H.  8  )  this  warranty  had  so 
bound  her  waivable  right,  as  she  could  not  waive  her  es- 
tate, and  claim  dower.  Otherwiae  it  is  of  an  estate  de- 
termined  ;  for  if  a  disseisor  make  a  lease  to  the  husband 
and  wife  during  the  life  f  the  husband,  and  the  huaband 
dieth,  she  may  disagree  to  this  estate  determined,  to 
save  herself  from  damages.  And  so  note  a  diversity  be- 
tween an  estate  determined,  and  an  estate  bound  by  war- 
ranty. 

« 

IT  is  commonly  saidj  that  there  be  three  warranties^     LITTLETOW . 
■ciL  warranty  lineal,  warranty  collateraL  and  war-^^^l  6'i7.364b] 

....  z        ,.       .  .  ^     .  A-  Effect  rftpwrranty. 

ranty  that  commences  by  disseisin,     ^nd  it  is  to  be  At  cmmin  law  eve^ 
understood^  that  before  the  statute  of  Gloucester  allT'^^K^'*^^^^ . 
warranties  which  descended  to  them  which  are  heirs  to^  hmr. 
those  who  made  the  warranties,  were  bars  to  the  same 
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hBir9  to  demand  any  lands  or  tenements  against  the 
warranties^  except  the  warranties  which  commence  hy 
disseisin  ;  /or  such  warranty  was  no  bar  to  the  heir^ 
for  that  the  warrranty  commenced  by  wrongs  viz.  by 
disseisin* 

365  a.  Here  our  tuHior  beginjietlt  with  an  exact  diyision  of 

warranties. 

And  this  division  of  warranties  that  Littleton  here 


speaketh  of,  he  intendeth  of  warranties  in  deed. 


(«66)* 


AUermHontniheeom.  •a  Before  the  statute  of  Gloucester.''  This  statute 
Oloue,eap»^,reMtrair^^BS  made  at  a  parliament  hoiden  at  Gloucestor  m  the 
ingiUUmUionufith     jj^^i^  y^^^  ^f  ^j^^  ^^.j      ^f  j^j      g  j         ^j  therefore  it  is 

CTiriefy,  kc.  of  their     calleu  the  ?itatute  of  Gloucester. 
Olouc  cap.  3.     V>d.  sect  724»  725.  &  727,  Ac.    (2  Inrt.  SW.) 

Cmutrwtion.  of  ihit  By  the  Statute  of  Gloucester  four  things  are  enacted. 
(8R^.6«,53.)  pjj^^  jjj^i-  jf  j^  ^gjjj^j^^  |jy  ^jjg  curtesy  alien  wjth  war- 
ranty and  diethi  that  this  shall  be  no  bar  to  the  heir  in  a 
writ  of  mort  d^ancestcTp  without  assets  in  fee-simple ; 
and  if  lands  or  tenements  descend  to  the  heir  from  the 
father,  he  shall  be  barred,  having  regard  to  the  value 
thereof. 

*  365  b.  *Secondly,  that  if  the  heir,  for  want  of  assets  at  that 

time  descended,  doth  recover  the  lands  of  his  mother  by 
force  of  this  act,  and  after waids  assets  descend  to  the  heir 
from  the  father,  then  the  tenant  sliali  recover  against  the 
heir  the.  inheritance  of  the  mother  by  a  writ  of  false  judg- 
ment, which  shall  issue  out  of  the  record,  to  resummon 
him  that  ought  to  warrant,  as  it  hath  been  dooe  in  other 
cases,  where  the  heir  being  vouched  cometh  into  the  courts 
and  pleadeth  that  he  hath  nothing  by  descent 

Thirdly,  that  the  issue  of  the  son  shall  recover  by  a 
writ  of  cosinagCy  aiely  and  besaieL 

And  lastly,  that  the  heir  of  the  wife^  after  the  death  of 
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the  father  and  mother,  shall  not  be  barred  of  his  action  to 
demand  the  heritage  of  the  mother  by  writ  of  entry ,  which 
his  father  aliened  in  the  time  of  his  mother^  whereof  no 
fine  was  levied  in  the  king's  oourt 

Concerning  the  first,  there  be  two  points  in  law  to  be       0^«t.  54  b.) 
obaerred. 

First,  albeit  the  statute  in  this  article  name  a  writ  of(»»)  ^^  E-2.  titGarr 

-    ,,  -  J     A  '•         /»         •  .  •  >         8S.  4  £.  3.  Gar.  63* 

mort  d^ancester,  and  after  writs  of  costnage^  ately  and  i8E.3.6i.    Pi. 
besatel  fn);  yet  a  writ  of  right,  a  formedon,  a  writ  ofS^™*  ^IPJf-^i?' 

.J  /  *•,....  .  TempB  E.  1 .  Garr.  8  < , 

entry  ad  communem  legem^  and  all  other  like  actions, 
are  within  the  purview  of  this  statute ;  for  those  actions 
are  put  but  for  examples. 

'Secondly,  where  it  is  said  in  the  ^id  act  (if  the  tenant^  „  ^^^^) 
by  the  curtesy  alien),  yet  his  release  with  warranty  to  a Garr. 5. Dier quarto 
disspisor,  &c.  is  within  the  purview  of  the  statuie,  for  that^**"*  ^^*- 
it  is  in  equarmisc^> ief;  and  if  that  evasion   might  take 
place,  the  statute  shouid  have  been  made  in  vain. 

If  tenant  by  the  curtesy  be  of  a  seignory,  and  the  te- 22  Aw.  9.  &  37. 
nancy  escheat  unto  him,  and  after  he  alio  net  h  with  war-'r®"*P'E-^-Gari*.  86, 
ranty,  this  shall  not  bind  the  issue,  unless  assets  descend  ; 
for  it  is  in  equal  mischief. 

As  to  the  second  clatise  of  the  statute  of  Gloucester,  *         36j5  a. 
there  are  two  puints  of  law  to  be  observed. 

First,  that,  by  the  express  purview  of  the  statute,  if  Pl.  Com.  Falmcr- 
assets  do  after  descend  Irom  the  father,  then  the  tenant  *^°"®'**^**'^'^^ 

•li.ll  k...,»  ..  .•       •  /.,,.«  Lib.  8.  fol.  53.  Sym'8 

shail  have  recovery  or  restitution  of  the  lands  of  the  mo-  c^se. 
ther.  But  in  a  formedon,  if  at  the  time  of  the  warranty 
pleaded  no  assets  be  descended,  whereby  the  demandant 
recovereth,  if  after  assets  de*fcen  ,  there  the  tenant  shall 
have  a  scire  facias  for  the  assets,  and  not  for  the  land 
intailed.  And  the  reason  hereof  is,  that  if  in  this  case 
the  tenant  should  be  restored  to  the  land  intailed,  then  if 
the  issue  in  toil  aliened  the  assets,  his  issue  should  reco- 
ver in  a  formedon  ;  and  therefore  the  sages  of  the  Jjiw,  to 
Vox.  tr.  S  B 
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prevent  future  occasions  of  suits,  resolved  the  i^id  diver- 
sity in  the  cases  ab 'vesaid,  upon  consideratton  and  con- 
struction of  ti  c  statute  of  Glouce&tiT,  and  of  the  statute 
de  donis  condiiionalibus. 

Secondly,  it  is  to  b  observfd,  th  tt,  after  assets  de- 
scended, the  recovery  shall  be  by  ^^rit  of  judi^n.ent, 
which  shall  issue  out  of  tht  roll  nf  thr  jusiic*  s,  &.c.  And 
here  two  things  art  to  b»  decland  and  explained.  Fiist, 
by  what  writ,  &.'.  and  th»»i  is  cie;ir,  viz.  by  scire  facias. 
Lib.  8.  fol.  58, 54.       But  the  seconr  is  more  difficult;  and  that  is,  upon  what 

M*"''?hi*le  ''scate'  "^^inner  of  ju^lgment  ihe  scire  facias  is  t«   be  gjounded  : 
(Doct.  Pla- 180.         for  explanation  whereof  it  is  to  he  understood,  that,  if  the 

pMt  326^.)^  "^*' ^  *^  ^®°^*^^  ^'^^  ^^^^  berjefit  of  tht  stitute,  he  nust  plead  the 

warranty,  «nd  acknowledge  the  title  of  the  demanda><t, 
and  pray  that  the  advantac^e  of  the  statute  may  be  saved 
(868)*  unto  him,  and  then  if  after  assets  *descend,  the  tenant 

upon  this  record  shall  have  a  scire  facias :  and  if  assets 
descend  hut  for  part,  he  shall  have  a  scire  facias  for  so 
much.  But  if  the  tenant  plead  the  Wtirranty,  and  plead 
further  that  assets  descended,  &c.  and  the  demandant 
taketh  isssue  that  ass(  b^  descended  not,  &c..  which  issue  is 
found  for  the  demandant,  whereupon  he  recoveieth,  the 
tenant,  albeit  assets  do  after  (Ie*»cend,  shall  nevei  have  a 
"  scire  facias  upon  the  said  judjjment  ;  for  that  by  his  false 
plea^he  hath  L  st  the  benefit  of  the  haid  statute. 

Touching  the  third,  stifBcient  hath  been  spoken  before* 
For  the  last,  it  is  to  be  observed,  that  if  the  husband  be 
seised  of  lands  in  the  right  oi  his  wife,  and  maketh  a  feoff- 
8E.  S.tit.Garr*  81,  ^gnt  in  fee  with  warranty,  the  wife  dieth,  and  the  hus- 
band dieth,  this  warranty  shall  not  bind  the  heir  of  the 
wife  v^ithout  assets,  albeit  the  husband  be  not  tenant  by 
the  curtesy.     But  of  this  you  shall  read  more  hereafter. 

Vid,  sect.  725.  ^^  ^^  mean  time  know  this,  that  the  learning  of  w*ar- 

ranties  is  one  of  the  most  curious  and  cunning  learnings 
of  the  law,  and  of  great  use  and  consequence. 


CS.  xxrv. 
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JlLSO,  it  is  spoken  in  the  end  of  the  said  statute  o/    LITTLETON. 
Olotienter,  which  speaketh  qf  the  alienation  with  war^  Exce^tUm  thertin^i 
ranty  made  by  the  tenant  by  the  curtesy  in  this  form,  to  alienaiion  byjine^  -' 

^'..,'  XL     L  J        r  M.I  ^  intended  of  a  dne  by 

Mso,  in  the  same  manner,  the  fieir  of  the  woman  ^fftoih  husband  and 
ter  the  death'  of  the  father  and  inother  shall  not  be  wife,  -     ^^^^ 
barred  of  action,  if  he  demandefh  the  heritage  or  ^^rSect.729.3Sl  k] 
marriage  of  his  mfithe^  Ay  torit  of  entry  ^  that  his  fa- 
ther aliened  in  his  mother's  time,  whereof  no  fine  is 
levied  in  the  king's  court:    and  so  by  force  of  the 
same  statute^  if  the  husband  of  the  wife  alien  the 
heritage  or  marriage  of  his  wife  in  fee  with  warran- 
ty y  Sfc.  by  his  deed  in  the  country ,  it  is  clear  law,  that 
this  warranty  shall  not  bar  the  heir,  unless  he  hath 
aSsets  by  descent  i\^). 

B  UT  the  doubt  is,  if  the  husband  alien  the  heritage     LITTLETON . 
of  his  wife  by  fine  levied  in  the  king^s  cotirt  with  war- [^^^^  729.381b,] 
ranty,  fyc.  if  this  shall  bar  the  heir  .without  any  de-  r2fi0^• 

scent  in  value  (20).  *.'f nrf  as  to  this,  I  will  here  tell  ^^  \^^  ^H.) 
certain  reasons,  which  I  have  heard  said  in  this  meat- 
ier. I  have  heard  my  nmster  Sir  Richard  Newton, 
late  chief  just  iee  of  the  common  plea^.  once  say  in  the 
same  court,  that  such  warranty  as  the  husband  ma- 
keth  by  fine  levied  in  the  king^s  couH  shall  bar  the 
heir,  albeit  he{Zi)  hath  nothinsf^by  descent^  becavre 
the  statute  saith  {whereof  no  fine  is  levied  in  the  k/tg  s 
court  {22))  ;  and  so  by  his  ^opinion  this  warra^ity  by  *532a* 

fine  {23)  remaineth  yet  a  collateral  warravtyy  as  it 
was  at  the  common  lata,  not  remedied  by  ff^^  said  sta- 
tute^ because  the  safd  statute  excepteth  alienations  by 
fine  with  warranty. 

AND  some  others  have  said.  <^^^  V^t  do  say  the  ^<^  tc^^Tqa^o 
trary,  and  this  is  their  p<f^^  that  as  by  the  san^^  ®^  730.3(32  a.] 
chapter  of  the  said  sta^^^  »'  «*  ordained,  that  /he 
warranty  of  the  ten^^^  *^  ^^  curtesy  shall  be  n^  bar 

(19)  Thia  wcti"*  "*^*  ^*?  L*  ^^'^  (^^)  ^'  adde<J  in  I*  '"^  M.  and 
M.  nor  Rob.           '  Ro»^- 

(20)  ke.  i»^^  L-  °^  ^'  ^^^  (^)  tee.  added  ><  L.  and  M.  and 
Roh.  Rofi- 

(2 1 )  n^  "n^ad,  L.  and  M .and  Roh . 
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io  the  heiTj  unless  that  he  hath  assets  by  descent ^  fyc, 
although  that  the  tenanf  by  the  curtesy  levy  a  fine  of 
the  same  tenements  with  warranty^  fyc  as  strongly  as 
he  cany  yet  this  warranty  shall  not  bur  the  heir^  unless 
that  he  hath  assets  by  descent,  ^c.  And  I  believe  that 
this  is  law  ;  and  therefore  they  say^  that  it  should  be 
inconvenient  to  intend  the  statute  in  sxich  manner,  as 
a  man  that  hath  nothing  hut  in  right  ff  his  wife^ 
might  by  fine  levied  by  him  (2  «)  qf  the  same  ^25)  te^ 
nements  which  lie  hath  but  itt  right  of  his  wife  with 
warranty^  fyc  bar  the  heir  of  the  same  tenements 
unfhout  any  descent  of  fee-simple ,  4'C.  where  the  tenant 
by  the  curtesy  canfiot  do  this. 

383a.  **  7%a/  it  should  be  inconvenient,^^    Argumentum. 

Vid.Bect.  87,  Ac        ^^  inconvenienti^  is  very  forcible  in  law,  as  often  htth 

been  observed. 

LITTLETON.         BUT  they  have  saidy  that  the  statute  shall  be  in- 
5?,®^^^£\:^^?'*•^  tended  after  this  manrte?^  scilicet,  where  the  statuteUii) 

(Plowd.57b.    Ante,  "^  .    »     .    . 

115  a.  Posi,360a.      saithy  whereof  no  fifie  is  levied  in  the  kim^'s  courts  that 

UQkT  43*^ 'a  L    ^^  ^^  *"^*  *  whereof  no  lawful  fine  is  rightfully  levied 

^Mb.)  in  the  king^s  court      And  that  is  whereof  hO  fine  of 

388  b.         f.f^^  husband  and  his  wife  is  levied  ^in  the  kins^^s  court* 

^       '  fOv  at  the  time  of  ike  making  of  the  said  statute, 

every  estate  of  lands  or  tenements  that  any  man  or 

womait^uid  which  should  descend  to  his  heir,  was  fee- 

simple  wHhout  condition^  t/r  upon  certain  conditions 

in  deed  or  ik  law.    And  because  that  then  such  fin^ 

"might  rightfuMy  ft^  levied  hy  the  husband  and  his 

wife,  and  the  heiri^the  husband  should  warranty  4*^. 

such  warranty  shalt\ar  the  heir  (27),  and  so  they  say, 

that  this  is  the  meuning^f  the  statute,  for  if  the  hus- 

"aand  and  his  wife  should  >^ke  a  feoffment  in  fee  hy 

deui  in  the  country,  his  heir  ^f^r  the  decease  of  the 

hushf%nd  and  wife  shall  have  a  w>n  ^r  entry  sur  cui  in 

(24)  ffiAine,  mdded  in  L  and  M.  W)  dit^ar*.    l,  ^nd  M.  and 

and  Roh.  Ron. 

Y25)  me9me».Dot m  U* aodM.  nor  (27)  ke,  added  in^,  ^j^  |^.  ^^4^ 

Han.  Reh. 


yita,  ^c.  notwUhsiandtng  the  warranty  of  the  hus^ 
bandj  then  if  no  such  exception  were  made  in  the  sta- 
tute of  the  fine  levied^  S^c.   then  the  heir  should  have 
the  writ  of  entry  J  fyc.  notwithstanding  the  fine  levi- 
ed by  the  husband  and  his  wife   because  the  words  of 
the  siatvte  before  the  exception  of  the  fine  levied,  fyc. 
are  general^  viz    that  the  heir  of  the  wife  after  the 
death  of  the  father  and  mother  is  not  barred  of 
action^  if  he  demand  the^  heritage  or  the  marriage 
of  his  mother  try   writ   of  entry^   that  his  father 
aliened  in  the  time  of  his  m.other^  and  so  albeit  the 
husband  and  wife  alietied  by  fine^  yet  this  is  true, 
that  the  husband  aliened  in  the  time  of  the  mother, 
and  so  it  should  be  in  that  case  of  the  statute^  unless 
that  such  *  words  were^ .  viz,  whereof  no  fine  is  levied  in  •3^9a« 

the  king' s  court ;  and  so  they  say^  that  this  is  to  be  (2In«t94,) 
understood,  whereof  no  fine  hy  the  husband  and  his 
wife  is  levied  in  the  king's  court,  the  which  is  lawfully 
levied  in  sach  cctse  ;  for  if  t  tie  justices  have  knowledge, 
that  a  man  that  hath  nothing  but  in  the  right  of  his 
wife,  will  levy  a  fine  in  his  name  only,  they  tvill  not 
neither{^f^)  ought  thet/  to  ttke  such  fine  to  be  levied  by 
the  husband  alone  without  {29)  his  wife,  S^c.  Ideo 
quare  of  this  matter,  ^-c.  ^30). 

<*  For  if  the  justices  have  knowledge,  4*^."     Hereby  383  au 

it  appeareth  (o)  that  the  jud^e,  if  he  knoweth  it,  ^^^^  (o\^^^'^^ 
not  fo  take  kaowledge  of  a  fine  that  worketb  a  wrong  to  5 E.  3. 56.  S  Elix. 
« third  per«,„.  ^J^'lM^t 

7  t:ii2.  Dier  346. 

^^'^  I  have  heard  my  master  Sir  R  Newton,  4*^."  (^'0 

Sir  R  Newton  was  a  gentleman  of  ancient  family  ;  in 
Latin,  de  novd  viJld;  in  French,  de  neufe  ville  ;  and  a 
reverend  learned  jud^,  and  worthily  advanced  to  be 
chief  justice  of  the  court  of  common  pleas,  whom  our  au- 
thor remembers  with  great  reverence,  as  by  his  words  * 
yon  may  perc«Mve,  callinu:  him  his  master,  and  citeth  his 
opinion  delivered  once  in  the  court  of  commoD  pleas^ 

r^S)  uiekqyA^  not  in  L.  andM.  nor        (90)  &c.  not  in  I«.  and  M^  nor 
Rob-  Roh. 

(29)  wmut,  addMl in  X..  MdlVf. 
^  R«h. 


*< 
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which  onr  author  heard  and  observed  (whose  oxainple 
th'-rein  it  is  oecessary  f<»rotir  student  to  folio  ^ ) ;  but  the 
lattfr  opinion  (as  hath  been  before  ohoiTved)  being  Lit- 
tleton's own,  is  gainst  the  npiiuf>n  ef  the*  Lord  Newton, 
(p)  Bnictoi,321.  fpj  and  the  l»w  is  holdt»n  cl<  ariy  with  oi»r  auUior  at  this 
8E  2.  Gff!8l'  ^**y  •  *"*'  ^"'^  author  (as  in  all  other  easen)  hath  good  au- 

la E.  3  5.  7R. 3,     thorty  in  law  to  w;irra'it  his  ooinin»  :  Nullhis  hominis 

ftd     PI   f^m    SI 

(3    ei..  7;)  authrtritas  tanlum  apud  nos  vatere  debetj  vt  meliora 

Sect  731.  fiQfi  sequeremur  si  quis  aliukrit: 

Of  the  rest  of  these  three  sections  sufficient  hath  been 
said  before. 

•LTTTt.FTON.         *^LSO:,  it  IS  to  be  understood y  that  in  these  wordsy 
[Sect  7^2.3*^3  a  ]  j^^^;.^  tfie  heir  demands  the  hiritage^  or  /Ac  marriage 

The  ipora  ""*  Heritage    ^,.  ,  ..  ,  .         ,,   .  . 

ornwrrif^eqfihe  0/ his  mother,  this  wordforj  IS  a  disjunctive,  and  is  as 
mother^  rtfnd  io  .  fntich  fo  sny^  if  the  heir  demand  the  heritage  of  his 
desccfU  otpurchoie,     mother,  VIZ  the  tenements  t/iat  his  mother  had  in /ee- 

simple  by  descent  or  f)y  purcha^e^  or  if  the  heir  rfe- 
'  mand  I  he  marriage  of  his  mother^  that  is  ^io  saj/y 

the  tenements  that  were  given  to  his  mother  in  frank- 
marriage, 

3^3  b.  Some  do  expound  heritag*  of  the  mother,  to  he  the 

(Ante,  16a.)  Vid.  Ijmds  which  the  mother  h^th  by  descent  ;  and  that  con- 
sect.  9. 

struction  is  true,  bn!  the  stavutei,  by  the  auihorjty  of  Lit- 
tleton, extended  also  where  the  motfier  hath  it  by  pur- 
chase infee«imple;  for  so  saith  Littleton  himself,  that 
this  word  (inheritarjce)  is  not  only  intended  tvhere  a  man 
hath  lands  by  descent,  but  where  a  man  bath  a  fee-sim. 
pie  by  pur'*h:4S'»,  because  his  heirs  may  inherit  him.   And 

■ 

albeit  it  he  true,  that  the  statute  extend^'th  to  an  estate  in 

frank-marriage  acquired  by  purchase,  yet  doth  it  extend 

also  to  all  estates  in  tail,   as  well  by  descent  as  by  pur- 

(278)*  chase,  for  that  frank  marriage  is  put  but  for  an  example. 

365  b. 
Alteration  in  the  emr     •B|,t  notwithstanding  this  statute,  if  feme  tenant  in 

«w/r  llH.  7.rflp.  ^.  dower  had  aliened  in  fee  with  warranty,   and  dicn,   the 

rcj/ramtn^  «^*f^/*^  warranty  had  hound  the  heir  until  the  statute  (q)  of  II 
withvpcammJtybu  tt'  .  T     v  • 

narUi  indower.ice,  o/H    7.  since  our  author  wrote  :  by  which  statute  the  heir 

iA«r^*ai«f #  inAe-   ^ay  ee.ter,  notwithstanding  such  warranty. 

(7)  11  H.  r.  cap.  20.      ( Post,  380  a.  38 1  a.) 


«. 
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But  note,  there  is  a  diversity  between  a  warranty  on 
the  part  of  the  mother,  and  an  estoppel ;  for  an  estoppel 
of  the  part  '»f  the  mother  shall  not  bin  I  the  h<  ir,  when 
he  claimeth  from  the  father  :  as  if  lands  be  pven  to  the      18 :.  3.9. 
hui^band  and  wife,  and   to  the  heirs  of  fht-  husband,  the 
husband  make  a  gifi  in  tail,  and  dieth,.^he  wife  recover- 
eth  in  a  cm  in  tr/7c  figaiiisi  the  donee,  supposing  that  shf  (Hob.  8Va  RetK 
had  fee-MimpIe,   and  make  a  feoffment,  aiid   rticih,   the  54  a.) 
donee  dieth  without  isHUe,  the  i5>ue  nl  the  husbanfl  .»nd 
wife  bring  a  for  ned  >a  in  the  revertr  aijainst  th^  f  offee  ; 
and  notwithsiandlnff  that  he  *v.as  heir  to  ihe^-flioppel,  and 
the  mother  was  e!*topped,  yet,  frwr  that  he  claimed  <he 
land  as  heir  to  his  farher,  he  was  not  est'»pp»d.     Nr»te; 
that  warranties  arefatDured  in  law,  being  pan  of  a  man's 
assurance  ;  but  estpppels  are  odious. 

If  a  Wopian  had  been  tenmt  for  life,  the  remainder  f^Te(mttruei%mo}at,i8] 
reTerskxi  to  her  next  heir,  and  the  woman  had  aliened  in 
fee,  and  died,  this  warranty  had  barred  her  heir  in  re- 
ouiind'-riir  reversion  ;  but  this  is  partly  holpen  by  the  n  H.7.  cap.  SO. 
said  act  of  1     H.  7.  viz.  whefe  th    wnman  ha'h  any  ts^ ^st^lte ofil  r.V 
tate  for  life  of  the  inheritance  or  purch.ise  of  her  bus-  ca.  v»0.  w«u  expond- 
band,  or  j2;iven  to  her  by  any  of  the  ancestors  of  ihe  hus-jj/gj^'^'^^JjJJjV^j.^_ 

band,  or  bv  any  other  person  seised  to  the  use  of  her  may >  case.  3  &4'h. 
,      ,,/.  r..  .  L         i_  •  *  ^Iw-  I^'er  146. 

husband,  or  of  any  of  his  ancestors,  there  her  aaenauon,  ^jj^  3.  foi.  59, 60, 
release  or  confirmation  with  warranty,  shall  not  bind  the6l>62.  Lincoln  Col, 

case.     PI.  Com.  iol 
heir.  56.  20  Eliz.  Diw: 

365.  Doct.&Stud.55   8  Eli2.  Dier  2lM.  19  Eliz.    Dier  351,21  Eliz.      Dier   3fit 
Lib.  3.  fol.  50,  51.    Sir  George  Browne's  case.  Lib.  3.  fol.  79.  FiUb.caac.  27  H.  8.S. 

To  the  authorities  quoted  in  the  mar«:ent,  which  may 
serve  as  commentaries  upon  the  said  statute,  I  will  only 
add  two  ca'jes.     The  one  wms,  (r)  A  man  s«  ised  of  lands  (r)  Mich.13  Jac  in-. 

.      o       1       •    y      n  .1  /•!•  in-      IT  J     r*      ter  Harley  and  West 

in  fee  levied  a  fine  to  the  use  of  himseit  lor  lite,  and  alter  jj^  ejectione  firmae  in 

to  the  use  of  t.is  wile,  and  of  the  heirs  male  of  her  body  Communi  Banco- 

_       ,         .   .  111.  »      Lincoln. 

by  him  be«;otten,  for  her  jointuie,  and  had  is.«ue  male, 

and  after  he  and  hi^  wife  levied  a  fine,  and  suff  red  a 

common  recovery,  the  husband  *and  wife  «iied,  and  the  (273) 

issue  male  entered  by  force  of  the  said  statute  of  1 1  H.  7. 

And  it  was  holden  by   the  justices  of  assise,  (the  case 

coming  down  to  be  tried  by  nisi  prius),  that  the  entry 


of  the  issue  male  was  lawful :  and  yet  this  ease  is  out  of 
the  letter  of  the  statute  ;  for  she  neithier  levied  the  fine, 
&c.  being  sole,  or  v\iih  any  other  after  taken  husband, 
but  is  by  herself  with  her  husband  that  made  the  jointure 
(b  1).  Sedqui  hseret  in  literdhseret  in  corf  ice  ;  and  this 
ease  beiog  in  the  .same  mischiet,  is  therefoie  within  the 
remed\  of  the  statute,  t^y  the  intendmetU  of  the  makers 
of  the  same,  to  ayoid  the  (iisherisoii  of  hf-irs,  who  were 
provided  for  by  the  said  jointure,  and  especially  by  the 
husband  hims  If  that  made  tie  jointure,  which  (as  it  was 
said)  is  a  strong:er  case  than  ihe  exaniple  set  down  in  the 
(j)  PaadilT  Elix.  statute.  The  other  was,  (9)  A  man  is  seised  of  *lands 
Ante, ^11  11.  Pott,       io  ^^^  right  of  bin  wife,  an<<  they  two  levy  a  fine,  and  the 

^9a.3fl  •   Sid.  «4  conusee  grant  and  rendereth  the  land  to  the  husband  and 

Plo.  10»fa-  Dyer  64  b.  ^ 

Jo. 31. Hob. 332.       wiffe  in  special  tail,   the  remainder  to  the  right  heirs  of 

?•?•  5!*  ^V^^Pi"^*^    the  wife,  they  have  issue,  the  husban^l  dieth,  the  wife 
476.  Bn.  40.  2  Init.  7^7  7 

681.  W.  JoQes,  t3& taketh  another  husband,  and  they  t^o  levy  a  fine  in  fee, 
215  CroTci.^.*^*  ^^^  ^**"®  efiterelh,  this  is  directly  within  the  letter  of 
pi.  441.)  Com.  Banco,  the  statute,  and  yet  it  is  out  of  the  meaning  ;  because  the 

1*^11  ^ard  ^wal  •^^^  ^^  •^^  ^*"^  movtd  from  the  wife,  so  as  it  was^the 
obsrved.  (2  KU>1.  purehase  of  the  bus^»and  in  letter,  ami  not  i*  meaning. 
•36©  aT"^  ^^^  where  the  woman  is  tenant  for  lifo,  by  the  gift  or 
conveyance  of  any  other,  her  alienation  with  warranty 
shall  bind  ihe  heir  at  this  day.  So,  if  a  man  be  tenant 
for  life  (otherwise  than  as  tenant  by  the  curtesy ),  an  alien 
in  fee  with  warranty,  and  dieth,  this  shall  at  this  day  bind 
the  heir  that  hath  the  reversion  or  remainder  by  the 
common  law  not  holpen  by  any  statute  (r  1).  But  all 
this  is  to  be  unclerstOi>d,  unless  the  heir  that  hath  the  re* 
version  or  remainder  doth  avoid  the  estate  so  aliened  in 
the  life  of  the  ancestor  ;  for  then  the  estate  being  avoid- 
ed, the  warranty,  being  annexed  unto  the  estate,  is  avoid- 


(B  1)  But  it  is  now  settled,  tbat  an  alienation  by  the  husband  and  wife 
joinUy,  is  not  restrained  by  the  statute  11  H.  7.  0.  ^^  thouf^h  it  )»  not 
within  the  express  wordn  of  the  saving  clause.  See  Kirkman  r.  Tlnmip^ 
«(m,  Cro.  Jac  474.  fVliateUu  v.  Kemp,  dted  2  Ves.  358.  1  Prest  Conr. 
«).— [£d.] 

(F  1)  Bat  by  a  statute  made  since  Lord  Coke's  tine,  all  warranties 
made  by  tenant  for  life,  descending  on  him  in  reversion  or  remainderi  are 
void.    Stat,  4  and  5  Ann.  c.  16.  See  inira,  n.  (L  l)^Mi.'i 
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ed  also  ;  whereof  more  shall  be  said  in  this  chapter  in  his         S«ct.  7*25. 
proper  place.     And  therefore  it  is  necessary  for  the  heir  (j  R^p.  66.  Post, 
in  such  *cases  to  make  an  etitrv  as  soon  as  he  hath  notice  ?5^^- 388: b.  lO.Rep. 
or  probable  suspicion  of  such  an  alienation.  f274)*  * 

*^  Before  the  statute  of  Gloucester  all  warranties  ^^^  ^^ 

were  oars  to  the  same  heirs  to  demand  any  IctndSf  ^^^^^  i^w  iif  the  stai 
4-c."     For  the  statute,  as  hath  beeii  said,   being  made  in''^  ^<>»»'»  restrainwg 

_,  ,     -  ,  />  n       *        '    J-.-         fi        eliefUUiofi  with  war- 

6  E.  1,  was  before  the  statuie  of  IJonis  condilionalttms^  rmtybyimantstniml. 
which  wasenacted  13  E.  i.  when  ali  states  of  inheritance  J5f^**"'^*^  f*  ^^^* 

321  b.   Fleta,  lib.  5. 

were  fee-simply     But  after  the  Ntatute  of  13  L.  I.  the  cap.  34. 7.  E.  3.  Garr. 
hf'ir  in  tail  is  not  barred  by  the  warranty  of  his  ancestor,  ^^' 
unless  there  be  assets,  as  shall  be  said  hereafter  more 
largely  in  this  chapter.  t 

WARRANTY  lineal  is,   where  a  man  seised  ©/    LITTLETON. 
lands  in  fee  (31)  maketh  a  feoffment  by  his  deed  to)^^^^^^^^;^^^ 
another^  and  hinds  hitnself  andhis  heirs  to  warranty ^al  and coUaterql  wtLr- 
and  hath  issue,  and  die,  and  the  warranty  descend  to  ]^^'  ^  to  i    r  na- 
his  issue,  that  is  a  lineal  warranty,     And  the  cause  fVh^reihehHmn 

,  ,  , «  whom  B  wwfatUy  dt' 

why  (32  •  this  is  called  lineal  warranty,  is  not  oecattse  gcenda,  might  posnUt/ 
the  warranty  descendeth  from  the  fath(^r  to  his  heir  ;f^laim(heiandasheir 

,         ./r  I     »     J       'Mr  '®  the  warranttr^ an- 

but  the  cause  is,  for,  that  %f  no  such  deed  with  war-eestor,  whether  at  hnr 
ranty  had  been  made  by  the  father,  thentherigfitof^^J^^^^^^^^ 
the  tenements  should  descend  to  ih   heir,  and  the  heir 

m 

should  convey  the  descent  from  {3i)  his  father,  4'C.  .  ^ 

FOR,  if  there  be  father  and  son,  and  tht  son  pur-     LITTLEf  qS. 
chase  {.A)  lands  in  fee,  and  the  father  of  this  dissei-^^lf^l^^^ 
seth  his  son,  and  (85;  alleneth  to  another  in  fee  by  his  any  posnbiJUy  inkerH 
deed,  and  by  the  same  deed  bmd  him  and  his  heirs  ^oltS^^t,*^"; 
warrant  the  same  tenements,  <$*(?.  dndthe  father  dieth;  collateral  i 
now  is  the  son  barred  to  have  the  said  tenements  ;  for 
tie  cannot  by  any  suit,  nor  by  other  mean  of  law ^  have 
the  samfi  lands  by  cause  of  the  said  warranty.    *rlnd 
this  is  a  collateral  warranty  ;  and  yet  the  warranty 
descendeth  lineally  from  the  father  to  the  son.  * 

(31)  Et  added  in  L.  and  M.  and  (34)  terres-^tenementi,  L.  audM. 
Xloh.  and  Roh.                    .     .          •. 

(32)  ceo,  added  in  L.  and  M.  and  (35)  c/?o,  added  in  L.^nd  M.  and 
Roh,                                 ■■  ^  Roh. 

(33)«m — /e,  L.  and  J^.  and  Roh. 

Vol.  11.  S  s   . 
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•371 1. 

(275)* 


UTTLtTO?!.         BUT  beeausff  if  no  suck  deed  with  wmrraniy  had 
[Sect705.370b.]  j^^^  m«//^,  the  son  in  no  manner  eould  convey  the 

title  which  he  hath  to  the  tenements  from  his  father 
unto  hinij  inasmuch  as  hin  *  father  iutd  no  estate  in 
right  in  the  lands :  wherefore  *sifch  warranty  is 
culled  collateral  warranty^  inasmuch  as  he  that  ma- 
keth  the  warranty  is  collateral  to  the  title  of  the  tene- 
ments :  and  this  is  as  much  to  say^  as  he  to  whom  the 
warranty  descendeth,  cmild  not  conrey  to  him  the  ti- 
tle which  he  hath  in  the  tenements  by  him  thai  made 
the  warranty 9  in  case  that  no  such  warranty  fvere 
made. 


^371  8u  Here  Littleton  puftcth  an  exdmplc,  proving;  (hat  it  is 

5E.3.  ^\j^'^'^'^'  not  called  lineal,  because  it  dcsrendeth  lineally  from  the 
]9fl.  8.  12.   SJ^'^.^   -       ^      .  r     •     -.u  *L  J  1 

Gftrr.lOO.    Vid.tect.  rather  to  the  son  ;  for  in  this  case  the  warranty  descend- 

'^^^*  eth  lineally,  and  yet  is  a  collateral  warranty.    In  this  ex- 

ample you  must  intend  that  the  disseisin  was  not  of  in- 
tent to  alien  with  warranty  to  bar  the  son  ;  but  here  the 
'disseisin  beinii;  done  to  the  son,  without  any  such  intent^ 
the  alienation  afterwards  with  warranty  doth  bar  the  son ; 
because  that  albeit  the  warranty  doth  lineally  descend, 
yet  seeing  the  title  is  collateral,  that  is,  that  the  son  claim- 
eth  not  the  land  as  heir  to  his  father,  therefore,  in  respect 
of  the  title,  it  is  a  collateral  warranty.     And  thus  doth 

u!^^hI'\^'^' ^^^^^^^^^  agree  ^/;   with    the  authority  of  our  books. 

So  as  the  diversities  do  stand  thus.  First,  where  the  dis- 
seisin  and  feoffment  are  uno  tempore,  and  where  at  se- 
veral times.  Secondly,  where  the  disseisin  is  with  in- 
tent to  alien  with  warranty,  and  where  the  disseisin  is 
made  without  such  intent,  aqd  the  alienation  with  war- 
ranty afterwards  made(*). 


370  a. 
(1  acp.  1.) 


A  warranty  lineal  is  a  covenant  real  annexed  to  the 
laod  by  him  which  either  was  owner,  or  might  have  in- 
herited the  land,  and  from  whom  his  heir  lineal  or  colla- 
teral might  by  possibility  have  claimed  the  land  as  heir 
from  him  that  made  the  warranty  ;    whereof  Littleton 


(*)  See  infra,  367  k. 
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f 
biraseir  patteth  divers  cases,  which  shall  be  explained  in  (Poit^371a  375  a.} 

their  proper  places.  And  in  this  case  put  in  section  703.9 
Littleton  (once  for  all)  showeth,  that  the  reason  pf  the 
example  here  put,  is  because  if  no  such  alienation  with 
warranty  (for  so  is  Littleton  to  be  intended)  bad  been 
maJe,  the  rery  lands  had  descended  to  the  heir,  so  as 
the  case  being  put  of  lands  in  fee  simple,  the  alienation 
'  without  the  warranty  had  barred  the  heir.  And  note,  ^  s^K^GurrVs 
that  it  is  called  a  lineal  warranty^  not  because  it  must 
descend  upon  the  lineal  heir ;  for,  be  the  heir  lineal  or 
collateral,*  if  by  possibility  he  might  claim  the  land  from  (* '6)l 

him  that  made  the  warranty,  it  is  lineal ;  having  regard 
to  the  warranty,  and  title  of  the  land.     And  also  it  is 
called  lineal,  in  respect  that  the  warranty  n&ade  by  him    ,  .^  .         „  .. 
that  had  no  right  or  possibility  of  right  to  the  Is^nd,  is  cause  4iis  collateral  to 
called  collateral,  in  regard  that  it  is  collateral  to  the  title '''''*''^/-^f'^'^''^- 
of  the  land  (g1}. 

^LSO,  if  there  be  grandfather^  father^  and  aon^  LITTLETON. 
and  the  grandfather  is  disseised^  in  whose  possessim^  ^^^^  ^'^^^^^ 
the  father  relfoseth  by  his  deed  with  warranty ^  ^c, 
and  dieth^  and  after  the  grandfather  dieih;  now  the 
son  is  barred  to  have  the  tenements  by  the  warranty 
43f  the  father,  And  this  is  calle(ta  tineal  warranty ^ 
because  if  no  such  warranty  were,  the  son  could  not 
4xmvey  the  right  of  the  tenements  to  him,  nor*  shcAv 


(G  1)  The  chief  distinction  between  lineal  and  coUateral  warranties 
consists  in  this :  when,  the  person  on  whom  the  warranty  descends  (whb 
must  always  be  the  heir  at  common  law)  might  possibly  claim  the  l^ds 
as  heir  to  the  warrantor  (whether  as  ^eir  lineal  or  collateral)  then  the 
warranty  is  lineal. .  But  when  the  person,  on  whom  it  descends,  does  not 
claim  (Ke  lands  as  heir  to  the  person  warranting,  Uien  the  warranty  is 
eoilateraL  Watk.  Gilb.  Ten.  402.  But  lineal  warranty  may  be,  though 
the  heir  does  not  make  his  title  immediately  as  heir  to  the  warrantor^ 
infra*  sect  706 ;  or  though  he  does  not  derive  from  him  alone.  Infra, 
aeet  714.  But  he  must  claim  as  heir ;  for  if  a  man,  baring  issue  three 
sons,  givAs  land  to  the  eldest,  and  the  heirs  of  his  body,  and,  for  want  of 
such  issue,  to  the  middle  son,  and  the  heirs  of  his  body,  the  remainder  to 
the, third  in  tail,  and  the  eldest  aliens  with  warranty,  and  dies  withoQt  is* 
sne,  the  warranty  is  coUatieral  to  the  middle  son  ;  for,  flioQgh  net  is  heir 
at  law  to  the  eldest  son,  yet  he  does  not  daim  a3  heir,  but  as  purdiasor^ 
Infra,  sect.  716.  As  to  the  different  operation  of  Hiteal  and  coUateral  war- 
ranty, see  infra,  375b — [Ed.] 
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iioti?  Ac  w  heir  to  the  grandfather  but  by  means  of  the 
father. 

371  a.  Here  Littleton  putteth  an  example  where  the  son  mast 

GMr/7?'  35 E. 3.  ^^^^^  ^j^^  jj^^jj  33  j^^jj.  ^,,  ^jg  grandfather;  and  yet,  be- 
cause he  cannot  make  himself  heir  to  his  grandfather  but 
b)'  his  father^  it  is  lineal. 

••  ^nd  it  is  to  be  observed,  that  the  warranty  in  1  his  case 

descended  upon  the  son,  before  the  descent  of  the  ri^ht, 
which  happened  by  the  death  of  th(^  grandfather,  in  whoot 
.     -^  .     the  righi  was.     Vide  Littleton,  cap.  de  Releases,  and  af- 
ter in  this  chapterjt  sect.  707.  and  741. 
« 

LITTLt^TON.         JlLSO^  if  a  man  hath  issue  two  sons^  and  is  dis- 

{Sect  707. 371  t>0^eiW,  and  the  eldest  son  release  to  the  disseisor  by  his 

(877)*  ^^^^  with  warranty,  fyc.  and  dies  without  issue,  and 

:  afterwards  the  father  dieth^  this  is  a  lineal  warranty 

tb  the  youngest  son,  because,  albeit  the  eldest  son  died 

in'  the  lifj^  oj  the  father^  yet  by  possibility  it  might 

have  been,  that  he  might  convey  to  him  the  title  oJ  the 

ki7id  by  his  elder  brother,  ij  no  such  •warranty  had 

been.     For  it  might  be,  that,  after' the  death  of  the 

father,  the  elder  bjrother  entered  into  the  tenements^ 

and  died  without  issue,  and  then  the  younger  son  shall 

convey  ta  him  the  title  by  the  elder  (3b)  son, 

371  b.  Here  Littleton  putteth  an  example,  where  the  heir, 

36  E.  8  Garr.73.       th^  is  to  be  barred  by  the  wairanty,  is  not  to  m^ke  his 
^j  •  •     •  V.     «P»  4egcpnt  hy  him  that  made  the  warratity^  as  in  the  case 

before ;  and  yet,  because  by  possibility  he  might  have 
claimed  by  the  eldest  son,  if  he  had  survived  the  father, 
and  died  without  issue,  and  00  the  younger  brother 
apight  by*  possibility  have  been  heir  to  him,  the  warranty 
is  lineal. 

■ 

And  here  it  is  to  be  noted,  that  the  warranty  of  the 
fildest  son  descended  before  the  right  descended  ;  where- 
of more  shall  be  said  hereafter,  sect  741.;  and  theopi- 

(36)  JiU,  not  in  L.  and  M.  nor  Roh. 
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nion  of  Littleton  in  this  case  is^  holden  for  law^  against  the 
opinions  in  35  E.  3.  Gar.  73. 

BUT  in  this  case,  if  the  younger  son  releaseth  with  rgect^707.^7^b-1 
warranty  to  the  disseisor,  and  dieih  without  issue,  this 
is  a  collateral  warranty  to  the  elder  {S*^)  son,  because 
that  of  such  land  as  was  the  father^ s,  the  elder  by  no 
possibility  can  convey  to  him  the  title  by  means  of  the  .    ► 
younger  (3^)  son, 

I 

"  But  in  this  case  if  thtyownger  son  releaseth  with      ^    371  b. 
warranty,  fycr     This  v^arraniy  in  this  case  in  <J:oHa'eral  2,^46 £^'3,^^^*  ^' 
to  the  eldest  son,  and  to  the  issue  of  his  body;  but  if  the  «  R.  2.  Garr.  lOl. 
eldest  son  dieth  with- »ut  issue  of  his  body,  lhei\,tb*  war-  ^  *^°^;  ^*^-  ^'^^^ 
ranty  id  lineal  to  the  issue  of  the  bodv  of  the  youngest : 
and  so  the  warranty,  that  was  collateral  to  some  persons^ 
may  become  lineal  to  others. 

^  AND  note,  that,  as  to  him  that  demandethfee-sim'  (278)* 

pU  by  any  of  his  ancestors,  he  shall  be  bhrred  by  war-  [§^^1711  373  b  1 
rafty  lineal  which  descendeth  upon  him,  Unless  hebeDiverniybetvemhr 
restrained  by  some  statute.  '**^''^/!fl^?'- 

•^  _  warraniy,  di  to  their 

*     .  &  effect. 

BUT  he  that  demandefh  fee-tail  by  wHt  of  forme*  r8^'t7l'^^7?'b  1 
don  in  descender,  shall  not  be  bar r^  by  lineal  war-\^g^^^ ^^^^^^y  y^^l 
ranty,  unless  he  hath  assets  by  descent  in  fee-simple  ^  »^*'  rfafte-Hm- 
by  the  same  ancestor  that  made  the  wahantu-  .  Sw/'^telil^^r 
coUateral  warranty  is  a  bar  to  him  that  -demandeth  '«^  •  *"'  eoUaterai 

yt  wurranty  u  a  ^ttr  to 

jee,  and  also  to  him  that  demandeth  Jee-daih  without  both^y^itkmt  a9$eis. 
any  other  descent  of  fee-simple,  except  in' cases'" which 
are  restrained  by  the  statutes,  and 'in  othhr  cases  for 
certain  causes^  as  shall  be  said  hereafter  {!). 

r 

(37)  JUt,  not  in  L.  and  M.  nor.       (38)  fits,  nbt  in  L.  and,  M.  nor 
Roh,  Roh. 


(1)  The  ohsmatioM  pf  Lord  VaugJian  on  this  se(;tion,  and  the  com- 
noent  upon  it^-d«ierVj^  attentive  perusal.    Sefe  Vaugh.  2f75. — [Butkr.] 
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374' b.  In  these  "two  sections  there  are  expressed  four  leiml 

3  E.  3. 22.  4  E.  3.     ^^^  ,     .  ^ 

18.50.    6E.3.56.     conclusions: 

14.  15  E.  3.  Gmrr.^r.     F»»^t,  that  a  linqal  warranty  doth  bind  the  right  of  a 
aOE. 3.  ibii 39.        fee  aimple. 

«5E.S.50.  27  E.  3  ^ 

S3.  41  E.  3.  Garr,  16,  • 

^J^AbbotdeCd!"     Secondly,  that  a  lineal  warranty  doth  not  bind  the 
.'«hMtar's  case.  45'Aa8.  ria^hi  of  in  estate  tail,  for  that  it  U  restrained  by  the  sta- 

%  E.  4?^.  ^Vid      ^^^  ^^  donis  cojidiiionalibusl 
sect  703. 747- 

Thirdly,  that  a  lineal  warranty  and  assets  is  a  bar  of 
the  right  in  tail,  and  is  nut  restrained  (as  hath  been  said) 
by  the  said  act. 

FourlHly,  that  a  collateral  warranty  mar^e  by  a  colla- 
teral ancestor  of  the  donee,  doth  bind  the  right  of  an 
estate  tail^  albeit  Uiere  be  no  assets ;  and  the  reason 
thereof  is  upon  the  statute  of  donis  condifionalibusy  for 
.  that  it  is  not  made  by  the  tenant  in  tail,  &c,  as  the  lineal 
warranty  is. 

yaiI^.*382^^SL        *^^  this^'uoay  be  added,  Ih^t  the  warranty  of  the  A>nee 
Sm  Vaugh.  365.         in  tail;  ^hich  is  coUat^-ral  to  the  donor,  or  to  him  in  re- 

maintler,  being  heir  to  him,  doth  bind  them  without  any 
assets.  For  thou/^h  the  alienation  of  the  donee  after  is- 
sue doth  not  bar  the  donor,  which  was  the  mischief  pro* 
vided  for  by  the  art,  yet  the  warranty  being  collateral 
(279)*  doth  bar  botR  of  *thcm(1 1);  for  the  act  re»traineth  not 

the  warranty,  but  it  remaineth  at  the  common  law,  as 
LittietQiY  tifter  saith  :  and  in  like  manner  the  warranty 
of  the  donee  doth  bar  him  in  the  remainder. 

u 

^^^^'^^^     '^^ifsetsy  (ide«)  quod  tantundem  valet,"  sufficient 

wwrrcarUyiibar,  by  descent.        "  * 

Flata,  lib.  9.  cap.  66. 

Brkton,  185.  4E.3.  — ' —^ 

Oarr.  63.  16  E.  3.  ^     ^ 

An.  4.  43  E.  3.  9.  (1  0  ^^^  ac^^rding  to  Lord  CkJ.  V^aug^han,  the  statute  dt  donu  re- 

7  i  1 . 6.  3.  1 1  H.  4.  ^.  'trains  th^  collateral  warranty  of  ilftnee  in  tail  from  barring  the  donor  oc 

ft  &ol.Abr.  77 \  775.)  ^'^  heirs,  because  his  warranty  falling  upon  the  donor,  or  his  heir«  can  be 

no  oth^r  than  a  collateral  warranty.  See  Bole  \\*Uortony  Vaagh.  3$0. 
No  judgment  howeTer  was  given  in  this  case*,.the  court  being  diyide<l  : 
f^aughan  and  Jttther  for  the  demahdant ;  and  Wylde  a^d  Atkyns  for  the 
tenant :  but  Vaughan^  opinioa  ia  generally  held  tS^be  la^. — [Ed*] 
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Note,  ssst'ts  requisite  to  make  a  lineal  warranty  a  bitr. 
must  have  six  qualities.     First,  it  must  be  assets  (that  is) 
of  equal  value  or  more  at  the  time  of  the  desceat.     Se- 
condly, it  must  be  of  descent,  and  not  by  purchase  or 
gid.     Thirdly,  as  Littleton  hnre  sailh,  it  must  be  assets 
in  fee-simple,  and  not   in  tail,  or  for  another  man*8  life.' 
Fourthly,  it   must  descend  to  him  as  heir  to  the  same 
ancestor  that,  made  the  warranty,  as  Littleton  also  here 
saith.     Fifthly,  it  must  be  of  lands  or  tenem^ts,  or  rents,        24 E.  8;  47, 
or  services  valuable,  or  other  profits  issuing  o«it  of  lands 
or  tenements,  and  not  personal  inheritances,  as  annuities,  • 
and  the  like.     Sixthly,  it  must  be  in  state  mr  interest,        (6  Rep.  56.) 
and  not  in  use  or  right  of  actions  or  rights  of  entry,  for 
they  are  no  assets  until  they  be  brought  into  possession. 

/^u)  But  if  a  rent  in  fee-siitsple  issuing  out  of  the  land  of  (")  3^  E.  3.  Ajs,5. 
'     -^  ;  ,.  .        1      .    .  1.    13  E.  3.  Recovert©^ 

the  heir  descend  unto  him  whcn?by  it  is  extiact/'yet  this  value  17.  Lib.  3.  fol. 
is  assets,  and  to  this  puri)ose  iiaih  in  judgment  of  law  a^^-  Butter  &  Baker's 

continuance. 

<  » 

fwj  A  seignory  in  frankalmoign  i§  no  assets  because W^ME^ ^Me«e 7, 
it  is  not  valuable,  and  therefore  not  to  be  extended ;  and 
so  it  seemeth  of  a  seignory  of  homage  and  fealty      But 

an  advQivson  is  a>s«;ts,  vvher  of  fjcj  Fleta  saith  ;  Item  de  W  Fler».lib.  2  cap, 
,     .,  7  ^         /.  J       •   '-  i-        .  65.  (N)  Briil.  fol.  185. 

ecclesits  guse  ad  donalionein  aotninh  pertinent"  quot  ^.TiXBuC  v^gnerii. 
sunt^  et  qum^  et  ubiy  et  quantum  vahat  quss  liber  ec-  ^^'X'^'^^,^'^' 
clesia  per  annum  secundum  veramipsius  iestimatio- 162. 
nem,  et  pro  mured  solidos  extendalur^  ut  si  ecclesia 
centu^  mar  cos  valeat  per  annum^  ad  centum  aotidos 
extendatur  advocatio  per  annum  (tl  I).      And  here- 
with *agreeth  Britton,  and  othets.have  reckoned  a  shil-  (»80} 
ling  in  thc'pound  ;  and  Britton  adK^  further,  m^si  la 
advowson  duist  estre  ve7idne,  adonques  serr*  le  reason' 
able  price  solanque  k  value  en  un  an  a  eel  extents  . 


(K  1)  An  advowson  shall.be  assets  in  a.fiinDedon,  because  it  is  an  ad- 
vanta^  to'him  to  advance!  liis  blood  or  friend.  9  H.  6.  52  b.57.  But,  per 
Kebl<>^  an  advowson  is  no  asseCs,  for1t  is  not  valuable ;  but  Oarers'- and 
Vavasor,  oootra^)  for  it  shall  be  valued  for  eveby  20t  per  ann.  of  the  ad- 
TcMirsori  at  S0».  Br.  Assets  per  Descent,  pi.  21,  cites  5  H.  7. 37.  See 
farther  as  to  what  shall  be  deemed  sufficient  assets  to  make  a  Uoeal  war* 
r^nfja  bar,^  Vin.  Abr.^58~160.  (X-  b.)  (Y.b.)  (Z.b.)  (A.  c.)— [f^rf. 

(*i)  StttFUta,Hb.2,cAp;U\\Q. 
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Wherein  it  ia  to  be  obgenred,  that  antiquity  did  ever 
reckon  by  marks. 

LITTLETON.         JiLSO,  if  Hnantin  tail  disco  finue  the  tail,  and 
^eci  709.  ;*73  a.]  ^^^^  ^^^^^  anddieth.  and  the  uncle  of  the  issue  release 

framniy  of  tne  untie. 

ofuane  in  tail,  to  tke^  to  the  discontinuee^with  warranty,  fyc.  and  dieth  with-- 
^l^'^^y^^out  issue,  this  is  a  collateral  warranty  to  the  issue  in 
(aieomiMnlaw).        taiL  because  the  warranty  descendeth  upon  the  issue, 

that  cannot  convey  himself  to  the  intail  by  means  of 

his  uncle^ .  * 

373  a.  Tjie    reason    wherefore  the  warranty  of  the    uncle^ 

PL  Com.  fol.  307  a.     havinr  no  right  to  the  land  iatailed,  shall  bar  the  issue  in 

in  Shanngton^s  case.         .i    .    '  y.        ,         .      ,  »      t  % 

(2  Rol.  Abr.  745.)      *i*"«  «*>  lor  that  the  law  prcsumeth  that  the  uncle  would 

*  not  unnaturally  disherit  his  lawful  heir,  being  of  his  own 

•         '  *  blood,  of  that  ris^ht  which  the  uncle  never  had>  but  came 

to  the  heir  by  another  mean,  unless  he  would  leave  him 
(3  Rep.  59.)       greater  advancement.    Nemo  prsesumitur  alienam pos^ 

ieritatem  sum  praetulisse.    And  in  this  case  the  law  will 

admit  no  proof  against  that  which  the  law  presumetb. 

(Ante, 6b.)        And  so  it  is,  of  aH  other  collateral  warranties;  for  no 

man  is  pres  imed  to  do  any  tKing  against  nature. 

/  N  -a  ?  o  I^  (y)  ^*  hath  been*  attempted  in  parliament,  that  a  sta- 

Sjf)  Rot-  raruament.  ••   ii  %        %  ii.it 

50E.  aNum,  77.       tute  might  be  «n^d<',  that  no  man  should  be  barred  by  a 

warranty  collateral,  bui  where  assets  descend  from  the 
same  ancestor  (l  I^,  but  it  never  took  effect  (39),  for  that 
it  should  weaken  common  assurances  (1)  (m  1). 

(39)  However,  it  hath  been  ef-  mainder,  are  void  and  of  no  effect ; 

fectad  in  our  days,  for  by  4  Ami.,  kwd  all  ooUateral  warranties  made 

cap.   16.  sfKst.  ^1,  all    warrantiOs  tince  then  of  any  landsi  teDemenU> 

since  the  first  day  of  tortity  4er(n,  or  hereditaments^  by  any  ancestor 

anno  dom,  1705,  by  any  tenant  for  who  had  no  estata  of  inheritance  in 

life,  of  any  lands,  tenements,  q|-  be-  possession,  the  same  is  vi:)id  a^inst 

reditamcnts,  coming  or  descending^  the  hek.— {A(>f«  /a  the  1  \th  edi- 

to  any  person  in  reversion  or  re-  tion.] 


(L  1 )  In  the  case  of  the  The  Earl  of  Bath  v.  SfurrHn^  Lord  ChanceHor 
Cowper  said,  that  a  collateral  wanlinty  was  certainly  one  of  the  harshest 
and  most  cruel  points  of  i3h  common  law ;  because  there  jRras  not  so  much 
a8.an  intended  recompense  ;  yet  he  conld  not  find  thai  chancery  had  ever 
giTen  relief  in  it.     10  Mod.  3,  4.    See  the  nextnote.»[£<f.]'  « 

(1)  See  Mr.  Butler's  note  at  the  end  of  the  vdltnne,  Not4  Vlt. 

(^M  I)  All  warranties,  except  those  commencing  by  (SKsseisin,  were  bind- 
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*^LSOy  if  tenant  in  tail  hath  issue  three  sonsy  and         (2^1)* 

discontintce  the  tail  in  fee^  and  the  middle  son  release     LITTLETON. 

[Se»t.708.37^a.] 

.— ^ . — ■  — — .  Wcuraniy  of  tenant 

in  iaiVi  middle  «on,  a 
ing  ftt  common  law ;  for  a  recompense  was  presumed  to  be  given,  which  eoUaterai  warranij/ 
was  then  either  in  land,  by  waj  of  exchange,  or  in  money,  which  was  and  bar  to  the  eUUtt 
turned  into  land,  and  descended  to  the  heir;  and  therefore  the  time  oimm  (at eomnum hw}: 
limitation,  for  the  heir  td  claim  was  during  the  life  of  the  ancestor ;  other- 
ifisttthe  estftte  of  the  purchaser,  which  subsisted  on  the  warranty  of  the 
ancestor,  should  never  be  defeated  by  such  heir  who  ought  to  defend  it ; 
and  if  such  warranties  were  not  binding,  there  might  haVe  been  many 
secret  conveyances,  for  the  benefit  of  the  heir,  to  defraud  the  purchaser. 
And  in  that  age,  when  the  building  up  of  fomilies,  and  establishing  them 
in  seats  and  tenures  was  the  whole  business  of  the  times,  they  presumed 
that  no  man  would  destroy  his  heir*«  right  for  his  own  present  advantage. 
Gflb.  Ten.  141. 

The  first  staitute  restraining  ^  operation  of  warranties,  was  the  sta- 
tute of  Gloucester,  6  Ed.  3.  c  3.  which  enacted,  that  if  a  tenant  by  the 
curtesy  aliened  the  esbite  which  he  held  by  the  curtesy,  with  warranty, 
his  son  should  not  be  borr^  by  such  warranty,  unless  he  inherited  landsi 
of  equal  value  from  his  father. 

The  next  statute  by  which  the  operation  of  warranties  was  qualified, 
was  the  statute  De  donis^  which  first  made  the  distinction  between  lineal 
warranty  and  collateral  warranty ;  for  before  this  statute  all  warranties 
were  biilding  en  the  heirs  at  law,  as  well  where  a  man  had  title  to  the 
lands,  as  where  he  had  not ;  becau!>e,  after  such  warranty  and  acquies* 
cence,  a  recompense  was  presumed  to  descend,  instead  of  the  land  itself. 
But  the  statute  Oe  donis  only  barred  the  alienatiop  of  tenant  in  tail ; 
therefore  the  lineal  warranty  was  within  the  statute,  but  the  collateral 
warranty  was  left  as  it  was  by  the  common  law :  and  faenoe  arose  the 
distinction  between  lineal  nnd  collateral  warranty,  which  is  thus  account- 
ed for  by  Lord  C  B.  Gilbert.  The  statute  De  donis  was  only  a  general 
appointment  that  the  will  of  the  donor  should  be  observed;  so  that 
the  tenant  in  tail  should  not  alien  to  th«  disinheritance  of  the  issue,  and  * 

of  him  in  reversion.  But  it  was  left  to  the  king^s  courts  to  mould  such 
eatatei,  and  to  maka  rales  to  prevent  such  alienations ;  and  none  were  . 
more  neoeswry  than  to  restrain  these  warranties.  The  judges  there- 
lore  held,  first,  that  tiie  warranty  of  tenant  in  tail,  or  of  any  person  enti- 
tled under  the  intail,  should  be  no  bar,  unless  assets  descended :  which 
nde  was  adopted  by  analogy  to  what  the  l^slature  had  done  by  the  stat. 
of  Glonc.  in  the  case  of  tenant  by  the  curtesy.  And  the  same  principle 
seems  to  extend  to  the  reversion  of  the  person  creating  the  intail,  for  the 
statute  De  donis  is  as  precise  in  its  protection  of  the  dcHior's  reversion, 
as  of  the  estate  tail  itself;  and  therefore  it  may  be  concluded  that  no  war- 
ranty of  the  tenant  in  tail  will  rebut  the  donor  from  claiming  the  reversion 
upon  the  determination  of  the  estate  tail.  Bole  v.  Horton^  Vaugh.  360. 
Secondly,  the  courts  held,  that  a  collateral  warranty  was  not  within  the 
statute;  for  as  the  statute  only  appointed  that  the  will  of  the  donor 
should  be  obeerved,  thai  the  tenant  in  tail  should  not  alien  to  disinherit 
liis  issue,  the  judges  would  not  extend  it  to  collaterals,  who  did  not  lake 
by  the  gift,  and  who  therefore  oould  not  be  forbidden  from  barring  by 
their  warranty.  And  they  did  not  m  this  case  oblige  the  tenant  to  shew 
assets ;  for  assets  were  presumed,  as  it  was  before,  if  the  whole  matter 
were  transacted  during  the  life  of  tenant  in  tail,  and  he  did  not  enter  to  • ' 

disannul  it.  Gilb.  T^>  144 — 146.  With  respect  to  remainders  expectant 
on  estates  tail,  there  is  nothing  in  the  statute  De  donis^  which,  either  di- 
rectly or  indirectly*  restrains  the  tenant  in  tail  from  barring  them  by  his 
warrantj;  and,  therefore,  the  operation  of  a  warranty  in  rebutting  re- 
nainden,  expectant  upon  estates  tail,  remains  a«  it  was  before  the  sta- 

VtTL.  f r.  2  T 
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(88d)*  hy  his  ^deed  to  the  discontinue^  and  bind  him  and  his 

heirs  to  warranty ^  fyc*  and  after  the  tenant  in  tail 
diethy  and  the  middle  son  dieth  without  issue^  now  the 
eldest  son  is  barred  (n  1)  to  have  any  recovery  by  writ 
^t/Tormedoiiy  because  the  warranty  of  the  middle  bro- 
ther is  collateral  to  him*  inasmuch  as  he  can  by  no 
means  convey  to  him  by  force  of  the  tail  any  descent 
by  the  middle,  and  therefore  this  is  a  collateral  war- 
Meutatto  the  ymmg^ronty.    But  in  this  case  if  the  eldest  son  die  without 

issue,  now  the  youngest  brother  may  well  have  a  writ 
of  formedon  in  the  descender,  and  shall  recover  the 
same  land,  because  the  warranty  of  the  middle  is  li- 
neal to  the  youngest  son^  for  that  it  might  be,  that  by 
possibility  the  middU  might  be  seised  by  force  of  the 
tail  after  the  death  of  his  eldest  brother,  and  then  the 
youngest  brother  might  convey  his  title  of  descent  by 
the  middle  brother. 


378  a.  Hereby  it  also  appeareth,  thaf  a  warranty  that  is  colla* 

^'^^m'  }m^'    ^^^^  ^^  respect  of  some  persons,  may  afterwards  become 

lineal  in  respect  of  others.     Whereupon  it  fulloweth. 


tttie ;  so  that  such  wuranty  win  now  b«r  them  witboat  attets.  Syrns^ 
eate^  8  Co.  51.  b.    BoU  ▼.  Horton^  supra. 

The  next  statute  whi6h  restrained  the  operation  of  warranty*  was  the 
11  H.  7.  C.  20,  which  enacts,  that  in  case  a  wife,  after  the  death  of  bar 
husband,  shall  alone,  or  with  any  subsequent  husband,  aben  with  war- 
ranty any  lands  which  she  holds  in  dower,  or  of  which  she  is  seised  in 
tail,  of  the  gifl  of  her  former  husband,  or  of  any  of  his  anoastors,  suoh. 
warranty  sluU  be  void. 

And  lastly,  the  4  &  6  Ann.  c.  16.  s.  21,  enacts,  that  all  warranties  madtf, 
after  the  first  day  of  Trinity  term,  by  any  tenant  for  life,  of  any  hrnds., 
tenements,  or  hereditaments,  the  same  descending^  or  coming  to  any  per- 
son in  reversion  or  remainder,  shall  be  void  and  of  none  effect;  and,  like- 
wise, all  collateral  warranties,  which  shall  be  made,  after  the  fame  day, 
•f  any  lands,  toiements,  or  hereditaments,  by  any  andeetor  who  has  po 
eitate  of  inheritance  in  possession  in  the  same,  shall  be  void  against  faia 
heir.  It  is  a  common  mistake,  that  all  collateral  warranties  are  taken 
away  by  the  4  and  5  Anui  c.  16,  whereas  that  statute  only  makes  void  all 
warranties  by  tenant  for  Hfe,  and  all  collateral  warranties  made  by  any 
ancestor,  not  having  an  ettale  of  inheritance  in  pottesnon :  So  that  if  A. 
be  tenant  in  tail,  remainder  to  B.  his  next  brother  in  tail,  (which  is  a  very 
common  case,  arising  upon  almost  every  marriage  settlement),  and  A. 
being  in  possession,  makes  a  feoffment  with  warranty,  or  levies  a  fine  (in 
which  there  is  always  a  warranty)  of  the  estate  tail,  and  dies  without  i^ 
sue,  this  warranty,  being  collateral  to  B.  who  daims  by  way  of  remain- 
der, wiU  therefore  bar  him  without  assets.    Rob  Gav.  126. — \Ed*] 

(N  1)  That  is,  at  eommon  law,  before  the  4  and  5  Aon.  c  16. — [JEd,] 
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(*)  that  ft  coUatend  warrranty  dolh  not  eive  a  riirht.  butO  43  As.  44. 
biodeth  only  a  n^ht  so  long  as  the  same  continueth  :  but  7  h.  6. 6.  tit  Am. 
if  the  collateral  warranty  be  defermined,  removed,  or  de-^^-    ^  ^^  ^^"^ 
feated,  the  right  is  revived,   (z)  A  id  yet  in  an  assise  the  2i'h.  7.40.   6  H.  7. 
plaintiff  hath  made  his  title  by  a  collateral  warranty.         ^'  ^^  ''•  •  ^• 

^  ^  *^  («)  16  Am.  p.  16. 

S7Aai.74.    39  A«. 

Here  Littleton  palteth  an  example  of  a  bar  of  an  estate  sa  48  As.  a. 
tail  by  a  collateral  warranty.     It  is  to  be  observed,  that  JJ^"  ^  ^^  *•"•*' 
in  some  cases  an  estate  tail  may  be  barred  by  some  aela 
of  parliament  made  since  Littleton  wrote  ;  and  in  some 


cases  an  estate  tail  cannot  be  barred,  which  might  when 

Littleton  wrote  have  been  barred.    For  example*  if  tenant    _ 

4  H  7.  c  94.  Ic 
in  tail  levy  a  fine  *with  proclamations  according  to  theasii,8.€.3e. 

statate,  this  is  a  bar  to  the  estate  tail,  but  not  to  him  in  (283)* 

reversion  or  remainder,  if  he  maketh  his  claim  or  pursue       x|ft»--  j*^ 

his  action  within  five  years  after  the  state  tail  spent  (o  1). 

(a)  If  tenant  in  tail  in  possession,  or  that  hath  a  right  372  b. 

of  entry,  be  attainted  of  high  treason,  the  estate  tail  is  ^^?'  ^^^ 
barred,  and  the  land  is  forfeited  to  the  king ;  and  none  of  s  £.  5.  o^  11.  gi^. 
these  were  barl^d  when  Littleton  wrote.     A  lineal  war-^*^^"™^  ^^ 
ranty  and  assets  was  a  bar  to  the  estate  tail  when  Little- 
ion  wrote ;  whereof  more  ahall  be  said  hereafter. 

CbJ  A  common  recovery  with  a  voucher  over,  and  a  (*)  12 1 4. 19.  Tat. 
judgment  to  recover  in  value,  was  a  bar  of  the  estate  tail 
when  Littleton  wrote. 

fej  If  the  king  had  made  a  «;ift  in  tail,  and  the  donee  (0  33  H.  a  Taik. 

Br  41.  FL  Con.  M. 

had  suffeied  a  common  recovery,  this  should  have  barred  55^,  29  U.  •.  Disr 

the  estate  tail  in  Littleton's  time,  but  not  the  reversion  ^2- 

or  remainder  in  the  king.     And  so,  if  such  a  donee  had 

levied  a  fine  with  proclamations  after  the  statute  of  4  H.  7., 

this  had  barred  the  estate  tail,  although  the  reversion  waa 

in  the  king  (I),     fdj  But  since  Littleton  wrote,  a  com-  (^  S4  H.  8.  ctp.  W. 


(O  1)  See  poiL,  Chap.  44.  Of  Alienetion  by  Matter  of  ReconL— [£<.J 
(l)^9»H.H.  Dy.tH.mamd.iaii  barred^  ^utn»idi$e9nimiud^b€€mute 

ike  re&enmnuinihe kmg:  m  nude  ike utue u  bmntd  ly 4 fll 7.  JBM. 

38ff,reraSH.  8.Mf.  9S,««tfMf  IImm^    J^0Uaii^tkmiJiB.9. 


c«p.  ae,  eatepit  immU  m  iml  bf  g0  of  ^  kmg.'*    Lord  Nott  MSS. 
[BuOer,  IfotaSSS.] 
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nion  recovery  had  af^ainst  tenant  in  tail  of  the  king's  giA, 
or  such  a  fine  levied  by  him,  the  reversion  continuing  in 
the  crowo,  is  no  bar  to  the  estale  tail  by  the  statute  of 
34H.  8.{pl). 


i 


373  a. 
S3  K.  3.  JuJgnent 
259.  U  H.  6. 55. 
IOH.6.5.  14  E.  4. 
6  b.  (4|:.4.8. 
P.  N.  B.  134  b.  PI. 
Cou.  337.  28  E.  3. 
95.    F.N.  B.  281. 


A  recovery  in  a  writ  of  right  against  tenant  in  tail, 
without  a  voucher^  is  no  bar  of  any  gift  in  tail. 

If  tenant  in  tail,  the  remainder  over  in  fee,  cesse,  afid 
the  lord  recover  ir?  a  cessav-i/,  this  shall  not  bar  the  estate 
tail,  for  the  issue  shall  recover  in  a  /ormedon;  neither 
were  either  of  these  bars  when  Littleton  wrote;  But  let 
us  now  hear  Litttleion. 


own  moitiy: 


^(M4)*  *JiLSO,  if  the  tenant  in  tail  hath  issue  two  daugh" 

LITTLETON 

Sect  710  373  b  1  '^*'  ^^^  dieth^  and  the  elder  enterelh  into  the  whole, 
diteoniimidnee      and  thereof  make th  a  feoffment  in  fee  unth  warran- 

mthvarrmiybsfeUUti^y    p.^   ^^^  ^/y^^  ^^^  ^l^^^  daughter  dieth  without  is- 

coparcener tntaU^thn    ^'  ^  "^  o. 

warranty  ucoUateralf  sut ;  in  this  cose  the  j^ounger  daughter  is  barred  as  to 

^)toi^°^^^^  Me  owe  moiety,  a^  d  as  to  the  other  moiety  she  is  not 
coparcener  as  to  her     barred.     For  OS  to  the  m.oieiy  which  belongelh  to  the 

younger  daughter,  she  is  barred,  because  as  to  this{4l) 
part  she  cannot  convey  the  dscent  by  means  of  her 
elder  sister,  and  therefore,  as  to  this  moiety y  this  is  a 
collateral  warranty  But  as  to  the  other  moiety, 
which  beiongeth  to  her  elder  sister^  the  warranty  is  no 
bar  to  the  younger  sister,  because  she  may  convey  her 
descent  as  to  that  moiety  which  beiongeth  to  her  elder 
sister  by  the  same  elder  sister,  so  as  to  this  moiety 
which  beiongeth  to  the  elder  sister,  the  warranty  is  li- 
neal to  the  younger  sister,  ' 


teeui  at  to  the  otiur 
fomety. 


373  b. 

(Ante,  189  a  Post, 
243  b.)  806  in  the 
Chapter  of  Descent, 
iect898. 


^^•^nd  the  elder  entereth  into  the  whole,  and  thereof 
maketh  a  feoffment,  fyc,^^  Here  it  is  to  be  understood, 
that  when  one  coparcener  doth  gene:  ally  enter  into  the 

(41j  part — mojfte  que  qfieri  luy^  L.end  M.  and  Roh. 


(P  1)  As  l9  the  eonstraotion  ef  this  statute,  see  post.  Chap.  44» — [Ed,'] 
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whole,  this  doth  not  ^yc«t  ihe  estate'  which  descendeth 
by  the  law  to  the  other,  unless  she  that  doth  enter  claim* 
eth  the  whole,  and  taketh  the  profits  of  the  whole  ;  f^r 
that  shall  devest  the  freehold  in  law  of  the  other  parcener. 

Otherwise  it  is  after  the  parceners  be  actually  seised^ 
the  taking  of  the  whole  profits,  or  any  claim  made  by  the 
one,  cannot  put  the  other  out  of  possession  without  an 
^actual  putting  out  or  disseisin  (q  1).  And  in  this  case  *d74  a* 
of  Littleton,  whnn  one  coparcener  entcreth  into  the  whole, 
and  maketh  a  fe  ffnent  of  the  whole,  this  devesteth  the 
freehold  in  law  out  of  the  other  coparcener. 

Now  seeinrg  the  entry  in  this  case  of  Littleton  devest- 
ed not  the  estate  of  tne  other  parcener,  if  no  further  pro^ 
eeedine:  had  been,  then  it  is  to  be  demande  %  that  seeing 
the  feoffment  duth  work  the  wrong,  and  be  the  wrong 
either  a  disseisin,  or  in  nature  of  an  abatement,  how  can 
the  warranty  annexed  to  *that  feoffment  that  wn>ught  the  (885)* 

wrong  be  collateral,  or  bind  the  youngest  sister  for  her 
part  ?  To  this  it  is  answered,  that  when  the  one  vister  PI-  Com.  543. 
entereth  into  the  whole,  the  possession  i)eing  void,  and 377!^'  *  * 
maketh  a  fef<ffment  in  fee,  this  act  subsequent  doth  so  ex- 
plain the  entry  prect  dent  into  the  whole,  that  now  by 
construction  of  law  she  was  only  seised  of  the  whole,  aud 
this  feoffment  can  be  no  di-^seisin,  becau.se  tlie  other  sister  «»nii     p     »• 

was  never  seised  ;  nor  any  abatement,  because  they  both  393  b.) 
made  but  one  heir  to  the  ancestor,  and  one  freehold  and 
inheritance  descended  to  them.  So  as  in  judgment  of 
law  the  warranty  doth  not  commence  by  disseisin,  or  by 
abatement,  and  without  question  her  entry  was  no  intru^ 
sion. 

• 

Tenant  in  tail  hath  issue  two  daughters,  and    discoU' 
tinueth  in  fee,  the  youngest  disseiseth  the  disc(»ntinuee  to    - 
the  use  of  herself  and  her  sister,  the  discontinuee  ousteth 
her,  against  whom  sht*  reeovt^reth  in  an  assise,  the  eldest 


(Q  1)  See  ante,  yi^  1.  p.  681.  n.  (C).— {JCdL] 
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aiP'eeth  to  the  diMeisio,  as  she  may,  against  her  titter, 

and  become  joint-teDant  with  her.  And  thus  it  the  book 
(e)9l  Asp.  p.  19.  io  fhe  21  Assise  (t)  to  be  intended^  the  case  being  no 
(Ante,  180.)  other  in  effect ;  but  A.  disseisetb  one  to  the  uj^e  of  him* 

self  and    B.  ;    B.   agreeth  ;    by  this  he  is  joint-tenant 

with  A.' 

373  b.  <<  Hath  isatu  two  daughters.^^  If  husband  and  wife. 
Lb  8  fol*^/sVm^  tenants  in  special  tail,  have  issue  a  daughter^  and  the  wife 
cue.                       die^  the  husband  by  a  second  wife  hath  issue  another 

(10  Rep.  95.)       daughter,  and  discontinueth  in  (iee  and  dieth  ;  a  collateral 

ancestor  of  the  daughters  releaseth  to  the  discontinuee 

with  warranty,  and  dieth,  the  warranty  descendeth  upon 

both  daughters,  yet  the  issue  in  tail  shall  be  barred  of  the 

(Post,  367  b.)      whole  ;  for  in  judgment  of  law  the  entire  warranty  de- 

(t  Cro.  217, 218.)   acendeth  upon  both  of  them  (a  1). 

rSect713. 374  b.1  »^L*SOj  {ftand  be  given  to  a  many  and  to  tlie  heirs 
WamaUy  •(  tenant  in  of  his  body  begotten^  who  taketh  wife,  and  have  issue 
taa'imfet9kudktant'  ^        between  them,  and  the  husband  discontinues  the 

Httuee^  a  eoUateral 

warranty  and  bar  {ai  tail  in  fee.  and  dietk^  and  after  the  w{fe  releaseth  to 
t^mmm  im€)  to  the     ^^^  discontinue  in  fee  with  warranty,  fyc.  and  dieth^ 

and  the  warranty  descends  to  the  sony  this  is  a  coUa-^ 

teral  warranty. 

{2B6)*  •This  caxe  standeth  upon  the  same  ^jieason  that  divers 

374  b.  other  formerly  put  by  our  author  do,  viz.  that  because 

the  heir  claimeih  only  from  the  taLiherperformam  doni, 
and  nothing  frum  the  wife,  that  therefore  the  v\arranty  of 
the  wife  is  c  llateral,  and  the  warranty  n  ade  by  any  an- 
cestor  male  or  female  of  the  wife  bindeth  (si);  and  here 
the  warranty  descendeth  after  the  descent  of  the  right. 

rsi'^^T^^'^  75 '  ^  ^^  if  lands  be  given  to  the  husband  and  wife,  and 
seciu  where  the  ht^  '^  ^^  ^^^  of  their  two  bodies  begot teny  who  have  issue 
band  andieife  toerete-  a  son,  and  the  husband  dicontinue  the  tail  and  dieth, 

nantt  in  ipeeiat  tail. 

(ft)  Rep.  143  a,  Ante, 

187  ».)  — ' 


I 


R  1)  Supra,  p.  382.  n.  N  l.y^Ed.] 
S 1)  Supra,  p.  283.  n.  (N  l.)-*-[£if.] 
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> 

imd  qfter  the  wife  rekcue  with  toarraniy,  anddieihf 
this  warranty  is  but  a  lineal  warranty  to  the  son  ;for 
the  son  shall 'not  be  barred  in  this  case  to  sue  his  writ 
qftoTtaedon^  unless  that  he  hath  assets  by  descent  in 
feersimple  by  his  mother y  because  their  issue  in  the 
writ  of  fortnedon  ous^ht  to  convey  to  him  the  right  ofi 
.  heir  to  his  father  and  mother  qf  their  (  2)  /too  bodies 
begotten  per  formam  duni «  and  so  in  this  case  the  war- 
ranty  of  the  father  and  the  warranty  of  the  mother 
are  but  lineal  warranty  to  the  heir^  ^c. 

Here  is  a  point  worthy  of  observation,  that  albeit  in  ^75  a. 

this  ^ase  the  issue  in  tail  mu/it  claim  as  heir  of  both  their  ^^  ^*  ^'  ^^  ^"'-  '^• 
bodies,  yet  the  warranty  of  either  of  them  is  lineal  to 
the  issue :  and  yet  the  issue  cannot  claite  as  heir  to  either 
df  them  alone,  but  of  both. 

If  lands  be  given  to  a  man  and  to  a  woman  unmarried ,  >uS?l87^  Swi 
and  the  heirs  of  their  two  bodies,  and  they  intermarry,  and  25.) 
are  disseised,  and  the  husband  release  with  warranty,  * 

the  wife  dieth,  the  husband  dieth,  albeit  the  donees  did 
take  by  mofeties,  yet  the  warranty  is  lineal  for  the  whole, 
because,  as  our  au'hor  heresaith,  the  issue  must  in  afor- 
medon  convey  to  him  the  rif^ht  as  heir  to  his  father  and 
his  mother  of  their  two  bodies  engendered  :  and  therefore  . 
it  is  collateral  for  no  part 

JIND  notCf  that  in  every  case  where  a  man  demand^  LITTLETON. 
eth*landsinfeetailbyu}ritof![orme(\(mjifanyofthe^  ^  /2^\*  * 
isst^  in  tail  that  hath  possession^  or  that  haih  not  pos- 
session^  make  a  warranty^  ^c,  if  he  which  sueth  the 
writ  of  formedon  might  by  any  possibility^  by  matter 
which  m,ight  be  en  fait,  convey  to  him  by  him  that 
made  the  warranty  per  formam  d<>ni,  this  (43)  is  a  li- 
neal *  warranty  f  and  not  collateral.  *375  h* 

Of  diis  sufficient  hath  been  said  before,  sednunguUm  375  b. 

35  E.  3.  Garr.rS. 

(42)  deus,  not  in  L.  and  M.  nor        (43)  tec  added  in  h.  and  M.  und 
Roh.  Roh 
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nimia  dicitur  quod  nunqudm  satis  dicitur  ;  fbr  it  is  a 
point  of  gr<  at  U8«  and  cuosequence. 

UTTLETON.         •^LSOf  if  a  man  hath  issue  three  sonSf  and  giveih 
[Sect  716. 375  a.  ]  land  to  the  eldest  son^  to  have  and  to  hold  to  hifn  and 

^^!!^X   'o  '*<^  *«>*  «/**'  ^y  begotten,  and.  /or  default  qf 
toiheoiker9om,ih€    such  issue,  the  remainder  to  the  middle  son^   to  him 

««t^[m!&ifueofi/mtc-  ^^  ^^  '^*  heirs  of  his  body  begotten,  and^  for  defdult 

ing  theaiaie  taH,  u    ofsuch  issue  (44)  cf  the  middle  son,  the  remainder  to 

tht  other  Munt:  the  youngest  son^  and  to  the  heirs  of  his  body  begot' 

^*t^T\^        ^^  ^  ^^  '^**  ^^^^'  if  the  eldest  (45)  discontinue  the  tail 

infeCf  and  bind  him  and  his  heirs  to  warranty,  and 
dieth  without  issue,  this  is  a  collateral  warranty  to  the 
middle  son^  and  shall  be  a  bar  to  demand  the  same 
land  by  force  of  the  remainder  ;  for  that  the  remain^ 
der  is  his  title^  and  his  eldest  brother  is  collateral  to 
this  title,  which  commenceth  by  force  of  the  remainder. 
In  the  same  manner  it  is,  if  the  middle  son  hath  the 
same  land  by  force  <\fthe  remainder,  because  his  eldest 
brother  made  no  diseontinuanccy  but  died  withmit  is- 
sue qfhis  body,  and  after  the  middle  make  a  discoriti- 
nuance  with  warranty^  i^c.  and  dieth  urithout  isstte, 
this  is  a  collateral  warranty  to  the  youngest  son.  And 
also  in  this  case,  if  any  of  the  said  sons  be  disseised^ 
and  the  father  that  mttde  the  gift^  fyc,  releaseth  to  the 
(Vaugb.  367. 377.)  disseisor  all  his  right  (46)  unth  warranty  (4T),  this  is 

a  collateral  warranty  to  that  son  upon  whom  the  war^ 
ranty  descendeth  causfi  qui  %\xpvL 

< 
UTTLETON.         AND  SO  note,  that  where  a  man  that  is  collateral  to 
[Sect. 7i7. 376  a.]  the  title,  (48)  and  releaseth  this  with  warranty,  §-c. 

this  is  a  collateral  warranty. 

(a88)*  *Here  ii  appeareth,  that  ii  is  not  adjudged  in  law  a 

376  dtf  collateral  warranty  in  ixspect  of  the  blood,  for  the  war* 

8  R.  2.  Oarr.  101.  ^  ^ 

Vid.  feet.  704. 

(44)  dd  muints^  not  in  L.  fttid  M.  (47)  kt.  added  in  L.  and  M.  an.l 

nor  Roh.  Roh. 

(45)yi(f,  added  in  L.  and  M.  and  (48)  kt.  added  in  L.  and  M.  aiv\ 

Roh.  Roh. 

(46)  kr,  added  in  L.  and  M'  and 
Rj3h. 


caf.  xisv;  •»  wabhanit.  ^^'^: 

pantj  may  be  ooUateral,  albeit  the  blood  be'  lineal ;  and 
the  warranty  may  be  lineal,  albeit  the  blood  be  collateral, 
aa  hath  been  said.  .But  it  is  in  law  deemed  a  collateral 
warranty,  in  respect  that  he  that  maketh  the  warranty  is 
collateral  to  the  title  of  him  upon  whom  the  warranty  doth 
&I1  :  as  by  the  example  which  Littleton  here  putteth, 
and  by  that  which  hath  been  formerly  said,  is  manifest 

JILSO,  if  a  father  giveih  land  to  Ms  eldest  son,  to  rgec^T^asma.] 
have  and  to  hold  to  him  and  to  the  heirs  male  of  his  f^eut  in  coat  of  a  gift 
hodv  begotten^  the  remainder  to  the  second  son,  ^-c.  i/^  tail  made  to  tiu  d^ 
the  eldest  son  alteneth  tn  fee  with  warranty ^  cfC.  anduanng  a  daughter, 
hath  issue  female,  and  dieth  without  issue  male,  this 
is  no  collateral  warranty  to  the  second  son,  (49)  for  he 
shall  not  be  barred  of  his  action  of  formedon  in  the  re- 
mainder^    because  the  warranty    descended  to    the 
daughter  of  the  elder  son,  and  not  to  the  second  son  ; 
for  every  warranty,^  which  descends,  descendeth  to  him 
that  is  heir  to  him  WiiO  made  the  warranty,  by  the 
common  law. 

(SO)  NOTE,  if  land  be  given  to  a  man  and  to  the  rg^lV{fl^^\  i 
heirs  male  qf  his  body  begotten,  and,  for  default  q/'on^in7<^<o  a 
such  issue^   the  remainder  thereof  to  his  heirs  female  ^'^'^  remainder  to  ku 
of  his  body  begotten,    and  after  the  donee  in  tail  tohuiuue female,  the 
maketh  a  feoffment  in  fee  tmth  warranty  aecording-^!'^'*  v^V^^*^  ^ 
ly,  and  hath  issue  a  son  and  a  daughter  and  dieth,  taH^itHneai^and  no 
this  warranty  is  but  a  lineal  warranty  to  the  son  to^^^^^''^' 
demand  by  a  writ  c^ formedon  in  the  descender  ;  and 
also  it  is  but  lineal  to  the  daughter,  to  demand  the       or  daughter: 
same  land  by  vjrit  (^formedun  in  the  remainder,  un^ 
less  (t  1)  (51)  the  brother  dieth  urithout  issue  male, 

(40)  carilne  terra  harre-^^ne  tuy        (51)  nnoiip-*ft  sum,  L.  and  M. 
ledera^  L.  and  M.  and  Roh.  Roh.    Pinson,  Ji^dman,  and  MSS. 

(50)  Jitota^Item^  L.  and  M.  and 
Roh. 


-i^B*. 


(T 1)  The  original  is  tinonfrere  deviatt  tant  istue  male,  which  seems 
to  be  a  misprint  for  n  ton  frere  deviatt  tant  ittue  male  (if  her  brother 
dieihwithout  ittue  male),  as  it  stands  in  the  more  correoi^  editions.  $ee  d. 
<5l)  infra,  and  Vaq«;h.  368,  ^9.— {i^</.] 
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becauH  she  vlaimeth  <is  heir  female  of  the  body  of  her 

^th^^mt^iiT'^^^^^  en^^enrfercrf.     But  in  this  case^  if  her  brother 
eoilaieraL,andabar    in  his  life  release  to  the  discontinttee.  ^*c.  with  woT' 

ttS^-'^'*  ^^  '*"  '^  ^^^^^'  '^'^'  ^^^  ^^^^'^  ^*^'*  withoMt  issue,  this  i^  a  col- 
(289)*         laterlil*  warranty  to  the  daughter j  because  she  cannot 

convey  to  her  the  right  which  she  hath  by  force  of  the 

remainder  by  any  means  of  descent  by  her  brother, 

{52)  for  that  (53)  the  brother  is  collateral  to  the  title  of 

his  sister,  and  therefore  his  warranty  is  collateral,  ^*c. 

« 

rn«4E^3  36  ^'^'^  itappeareth,  ihaVffJ  whensoever  the  ancestor 

27  E.  3.  A^  108.       iakeih  any  estate  of  frceholxi,  a  linrtitation  after  in  the 
37Hlte  Br  N^jrae^  ^™^  conveyance  to  any  of  his  heirs  are  words  of  llmi- 

1  Jk40.&  tit.  Done     tation,  and  not  of  purchase^  albeit  in  words  it  be  linoited 

(ArtTirb  «.b.      ^y  ^"y  ®^  remainder  (1)  (u  I.)  ;  and  therefore  here  the 

2  «oi.  Abr.  417.        remainder  to  the  heirs  female,  vesteth  in  the  tenant  in  tail 

lRoLAbr.627,628.).  .        ,- 

'  himself. 

LITTLETON  •^LSO,  I  have  heard  say,  that  in  the  time  of  king 

[Sect  120,snh^']Jii€hard  the  second,  there  was  a  justice  of  the  common 
Gift  in  tail  to  eldest  place,  dwelling  in  Kent,  called  Hichel,  who  had  issue 

ton,  remainder  to  the'\,  ,,..,.  ^l    ^    i.-       u    ^ 

teeondton^^e^on  eon- divers  sons,  a  fid  his  intent  was,  that  his  eldest  son 
diiumthuyOittUUitgf^fy^^lfl  ^^ve  certni?i  lands  and  tenements  to  him.  and 

alien  with   warraniify  ' 

ice,  then  to  rematn  to  to  the  heirs  of  his  body  begotten  ;  and  for  default  of 

the  *^^^'^^Jf^^*^'  issue,  the  remainder  to  the  second  son,  ^'C,  and  so  to  the 

(Plowd.  403.  a.)     third  son,  ^"C,  and  because  he  loould  that  none  of  his 

sons  should  alien,  or  make  warranty  to  bar  or  hurt 
the  others  that  should  be  in  the  remainder,  4'C.  he 
causeth  an  indenture  to  be  made  to  this  effect,  viz. 
that  the  lands  and  tenements  were  given  to  his  eldest 
son  upon  such  condition,  that  if  the  eldest  son 
alien  infee^  or  in  fee  taih  SfC  or  if  any  of  his  sons 
alien,  ^*c,  that  then  their  estate  should  cease  and  be 
void,  and  that  theri  the  same  lands  and  tenements  im^ 
mediately  should  remain  to  the  second  son,  and  to  the 

(52)  (ty  added  in  L.  and  M.  and        (53)  que^  not  in  L.  and  M.  nor 
lloh.  Koh, 


( I)  See  Mr.  putfer's  note  at  the  end  of  the  volume.    (Note  VII!.) 
(U  1)  See  ante,  p.  143.  n.  (P).— {£^.1 
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I 
« 

heirs  qf  his  body  begotten^  (54)  et  sic  ultra,  the  remain^ 
der  to  his  other  souy  and  liv^y  of  seisin  was  made  ac- 
c&rdingly. 

B  UT  it  aeemeth  by  reason,  that  all  such  remainders  rs^^t72  f  378    1 
in  the  form  aforesaid  are  void,  and  of  no  value^  and  * 

that  for  three  causes.  One  cause  is,  for  that  every  re- 
mainder  which  beginning  by  a  deed,  it  behovtth  that 
the  remainder  be  *in  him  to  whom  the  remainder  is  in-  (290)* 

tailed  by  force  of  the  same  deed,  before  the  livery  of 
3eisin  is  made  to  him  which  shall  have  the  freehold; 
for  in  such  case  the  growing  and  the  being  of  the  re- 
mainder is  by  the  livery  of  seisin  to  him,  that  shall 
have  the  freehold,  and  such  remainder  was  not  to  the 
second  son  at  the  time  of  the  livery  of  seisin  in  the  case 
aforesaid^^*c. 

Here  our  author  is  of  opinion,  that  these  remainders  in  »S73  a. 

the  form  aforesaid,  are  void  and  of  no  value^  for  three 
causes. 

THE  second  cause  is,  if  the  first  son  alien  the  tene-  LITTLETOJf . 
ments  in  fee,  then  is  the  freehold  and  the  fee-simple  j/iL^®^^ '^^'^'^  "J 
the  alienee,  and  in  none  other  ;  and  if  the  donor  had 
any  reversion,  by  such  alienation  the  reversion  is  dis- 
continued :  then  how  by  any  reason  may  (55)  it  be, 
that  such  remainder  shall  commence  his  being  and 
his  growing  immiediately  after  such  alienation  made 
to  a  stranger,  that  hath  by  the  same  alienation  a  free-  '   ' 

hold  and  fee-simple,  fyc  ?  ^nd  also  if  such  remainder       * 
should  be  good,  then  might  he  enter  upon  the  alienee^ 
where  he  had  no  manner  of  right  before  the  aliena- 
tiony  which  should  be  inconvenient, 

**^lsOy  if  such  remainder  should  be  good,  4'C."  The  379  a. 

force  of  this  argument  is,  that  seeing  the  estate  of  the tAnte»  214  b.  218  ••) 

(54)  e€o tur  metme eondition^ tei-  et  ales heires de toncorpt engendret^ 

KceLt  qut  si  U  second  JUs  alitnast,  added  in  L>  and  VT .  and  Roh. 
lee.  queadmnques  son  estate  pessera,        (55)  eeo^  not  in  L.  and  M.  nor 

ei  qut  adonques  tnesmes  les  terres  et  Roh. 
tenemenU  remaindront  al  tierce  fits^ 
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alienee  (albeit  the  words  of  the  condition  *be»  that  the 
3tate  should  cease  and  be  void,)  being  an  estate  of  inheri- 
tance in  lands  or  tenements,  cannot  ceaae  or  be  void  be* 
fore  the  state  be  defeated  by  entry  ;  then  if  this  remain* 
der  should  be  good,  then  must  it  give  an  entry  upon  the 
alienee  to  him  that  had  no  right  before,  which  should  be 
against  the  express  rule  of  law,  viz.  that  an  entry  cannot 
be  given  to  a  stranger  to  avoid  a  voidable  act,  as  before 
hath  been  said  in  the  Chapter  of  Conditions. 

378  b*  "  V  tlit  first  son  alien^  ^c, "  By  the  alienation  of  the 

donee,  two  things  are  wrought : 

First,  the  frank  tenement  and  fee  is  in  the  alienee. 
(g)2\  H.  7.il»  Secondly,  the  reversion  is  devested  out  of  the  donor. 

27  H  8*  24  ' 

CgJ  And  therefore  by  the  alienation  that  transferreth 

(291)*  the  freehold*  and  foe-simple  to  the  alienee,  there  can  no 

(A)dR.s.qaidjaria  remainder  be  raised  and  vested  in  the  second  son    fhj 

m!X729.  foi.  275,      ^^  ^^^  "^*"  make  a  lease  for  life,  upon  condition  that  if 

276  Dyer  209  a.        (he  lessor  grant  over  the  reversion,  that  then  the  lessee 

^^  '  •  shall  have  fee  ;  if  the  lessor  grant  the  rev  rsion  by  fine^ 

the  lessee  shall  not  have  fee  ;  for  when  the  fine  transfer* 

reth  the  fee  to  the  conusee,  it  should  be  abanrd,  and  re-. 

pugnant  to  reasion,  that  the  same  fine  should  work  an  es- 
Ar^mtfitwn  «"b-    ig^e  in  the  lessee ;  for  one  ahenation  cannot  vest  an  estate 

of  one  and  the  same  land  to  two  several  persons  at  one 

time. 

In  a  man's  own  grant,  which  is  ever  taken  most  forci- 
bly against  himself,  the  reason  of  Littleton  doth  hold  ; 

^*^  ^i?i^u'"'B**^  ^^^  ^*  ^*^^  ^^^  resolved  by  the  justices,  fij  that  if  a  man 
53. 33  H.  8.  lb.  55.  sei«sed  of  an  advowson  in  fee  bv  his  deed  granteth  the 
II  EUz  SdsT^^'  ^^^^  presentation  to  A.,  and,  before  the  church  becometh 
(5&ep4  56.)  ,    void,  by  another  deed  gram  the  next  presentation  of  the 

same  church  to  B.,  the  second  grant  is  void,  for  A.  had 
the  same  s^ranted  to  him  before  ;  and  the  ^ntee  shall 
not  have  the  second  avoidance  by  construction,  to  have 
the  next  avoidance  which  the  grat>tor  mit^ht  lawfully 
grant,  for  the  grant  of  the  next  avoidanee  doth  not  import 
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the  second  presentation,     (k)  But  if  a  man  seised  of  an  (J)  15  H.  7. 7^9  E.a 
advowson  *in  fee  take  wife  ;    now  by  act  m  law  is  the  (3  Cro.  790, 791.) 
wife  entitled  to  the  third  presentation,  if  the  husband  die     .     *379  a. 
before-  'The  husband  grant  the  third  presentation  to  an  ^jn^'ir.  ^BTb 
other,  the  husband  die,  the  heir  shall  present  twice,  the  120.  Ante,  189 1.) 
wife  shall  have  the  third  presentation,  and  the  grantee 
the  fourth  ;  for  in  this  case  it  shall  be  taken  4he  third  pre- 
sentation, which  he  might  lawfully  grant ;  and  so  note  a 
diversity  between  a  title  by  act  in  law  and  by  act  of  the 
party  ;  for  the  act  in  law  shall  work  no  prejudice  to  the 
grantee.  « 

THE  third  cause  i?,  when  the  condition  is  such^  that  ^q^^'^I^o  ^?^'  n 
if  the  elder  son  alien,  ipc,  that  his  estate  shall  cease  or*-  *         \J 

be  voidj  ^c  then  after  such  alienation^  ^c.  may  the 
donor  enter  by  force  qfsitch  condition  (56),  cu  it  seem- 
eth  ;  and  so  the  donor  or  his  heirs  in  such  case  ought 
sooner  to  hav^  the  land  than  the  second  son,  that  had 
not  any  right  b^ore  such  alienation  ;  and  so  it  seem-- 
eth  that  such  remainders  in  the  case  aforesaid  are 
void  [51). 

*Here  it  is  to  be  observed,  that  part  of  the  coifdition  {^dtY 

that  prohibiteth  the  alienation  made  by  tenant  in  tail  is  379  a. 

good  in  law,  with  such  distinction  as  hath  been  before  Jq^^'J^'^^^; 
said  in  the  Chapter  of  Condi  ions.     And  the  consequent  137.  6  Rep.  40. 
of  the  condition,  viz  that  the  lands  should  remain  to  an-^*P;^'  '^**' 
other,  &c.  is  void  in  law,  and,  by  the  opinion  of  Little- 
ton, the  donor  may  re-enter  for  the  condition  brokf^n  ; 
for  utile  per  inutile  non  vitiatur :  which,  being  in  case   (l  Rol.  Abr.  408.) 
of  a  condition  for  the  defeating  of  an  estate,  is  worthy  ef 
observation. 

And  it  is  to  be  noted,  that,  after  the  death  of  the  donor, 
the  condition  descendeth  to  the  eldest  son,  and  conse* 
qoentiy  his  alienation  doth  extinguish  the  same  for  ever ;     (10  Rep.  40  b,) 
wherein  the  weakness  of  this  invention  appeareth  :  and 


fJS^ 


Ire.  idded  in  L.  and  M.  and       (57)  ke,  added  in  L.  and  M.  mtid 

Rnb. 
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therefore  Littleton  here  saith,  that  it  seemeth  that  the 
donor  may  re-enter,  and  speaketh  nothing  of  hia  heirs. 
A  man  hath  issue  two  sons,  and  maketh  a  gift  in  tail  to 
the  elde^it,  the  remainder  in  fee  to  the  puisne,  upon  con- 
dition, that  the  eldest  shall  not  make  any  discontinuanee 
with  warranty  to  bar  him  in  the  remainder;  and  if  he 
doth,  that  then  the  puisne  son  and  his  heirs  shall  re-^nier ; 
the  eldest  make  a  feoffment  in  fee  with  warranty,  the  fa- 
ther dieth,  the  eldest  son  dieth  without  issue,  the  puisne 
may  enter  ;  but  if  the  discontinuance  had  been  after  the 
death  of  the  father,  the  puisne  could  not  Jiave  entered. 
In  this  case  four  points  are  to  be  observed.  First,  as 
Littleton  here  saith,  the  entry  for  the  br<  ach  of  the  con- 
dition is  given  to  the  f»ther,  and  not  to  the  puisne  son. 

(10  Rep.  109.)      2dly»  *That  by  the  death  ol  the  father  the  condition  de- 
*379  bb 
41 E  3  foL  seends  to  the  elder  son,  and  is  but  suspended,  and  is  re* 

vivcd  by  the  death  of  the  eldest  son  without  issue,  and 
Vid.j«t44€.       descendeth  to  the  youngest  son.     3dly,  That 'the  feoff- 
ment made  in  the  life  of  the  father  cannot  give  away  a 
condition   that    is    collateral,    as    it    may   do  a   right. 
(10  Rep.  95.)       4thly,  That  a  warranty  cannot  bind  a  title  of  entry  for  a 

condition  brok«  n  (as  hath  been  said);  but,  if  the  discon- 
tinuance had  been  made. after  the  death  of  the  fatht;r,  it 
had  extinct  the  condition  :  which  case  is  put  to  open  the 
reason  of  our  author's  opinion  (I). 


(1)  in  some  of  the  former  notes  there  haa  been  found  occasion  to  antici- 
pate  many  of  the  ob«ervation8  which  otherwise  would  have  occurred  upon 
this  and  the  three  preceding  sections.  See  ante,  203.  b.  n.  1.  916.  ••.  n.  2. 
J28,  b,  n.  1.  and  particularly  3^7.  a.  n.  2— It  may  howererbe  Airther 
obseryedtthat  this  is  one  of  the  many  attempts  which  have  been  made  at 
differeet  time*,  to  prevent  the  exercise  of  that  right  of  alienation  which 
is  inseparable  from  the  estate  of  a  tenant  in  tail.     The  chief  of  them  are 
stated  in  a  very  pointed  manner  by  Mr.  Bowler   I  Burr.  84.     He  ob- 
serves, that  the  power  to  suffer  a  common  recovery  is  a  privilege  insepa- 
rably incident  to  an  estate  tail :  it  is  a  potestas  alienandi,  which  is  not  re- 
strained by  the  sUtuteDc  Donit,  and  has  been  so  considered  ever  since 
Taltanun's  case.    [1«  E.  4.  14.  6.  p.  16.].    And  this  power  to  suffer  a 
common  recovery  cannot  be  restrained  by  condition,  alienation,  custom, 
reoogniaanoe,  statute,  or  covenant.    That  it  cannot  be  restrained  by  con- 
dition, appears  by  Co.  Litt.  223.  b.  -^24.  a.  and  SonJay's  case,  9  Fl«p. 
128. — ^That  it  cannot  be  restrained  by  limitation,  appears  by  Cro.  Jac 
696.  Fey  v.  Htiiiff,and  by  Sonday's  case,  and  other  books.— Th%t  it  can* 
not  be  restrained  by  custom,  appears  by  the  caw  of  Taylor  and  Shaw, 
in  Carter,  6,  and  22.— That  it  cannot  be  restrained  by  recognizance,  or 
by  statute,  appears  by  Poors  case,  cited  in  Moore,  820, — That  it  cannot 
be  restrained  by  covenant,  appears  by  the  case  of  CeWns  v.  Phtwaner 
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IP.  Was.   104i-^That  an  attempt  to  suffer  m  common  recovery  can- 
not be  restrained,  appears  by  Corbet^s  case,  in  the  2  Rep.  83.  b.  Sir  An- 
thony Mildmay's  case,  in  the  6  Rep.  40,  and  the  case  of  Pierce  v.  Win, 
in  1  Ventr.  321.     And  that  a  conclusion  or  agreement  to  suffer  a  ceoove- 
ry,  cannot  be  restrained,  appears  by   Mary  Porting^on^s  case,  in  the  10 
Rep.  36.— ^ne  of  the  last  attempts  to  establish  a  perpetuity  was  made  in 
the  will  of  John  duke  of  \1arl borough,  where  a  power  was  given  to  trns- 
taet,  on  the  birth  of  the  sons  of  the  several  persons  therein  mentioned,  to 
revoke  the  uses  limited  to  those  eons  in  tail  male ;  and  in  lien  thereof,  to 
limit  the  estates  to  the  use  of  such  sons  for  their  lives,  with  immediate 
remainders  to  the  respective  sons  of  such  sons  severally,  and  successively 
in  tail  male.    Lord  Norlhington,  in  1759,  declared  this  dause,  as  it  tend- 
ed to  a  perpetuity  and  was  repagnant  to  the  estate  limited,  was  void  aod 
of  no  effect     There  was  an  appeal  from  this  decree  to  the  lords.     And 
bfter  hearing  counsel  upon  it,  the  judges  were  ordered  to  attend,  and 
their  opinion  was  asked,  ^  Whether  by  the  rules  of  law  an  estate  tail 
limited  to  the  use  of  persons  nnbom  by  any  deed  or  will,  can,  by  virtue 
of  any  power  given  by  such  deed  or  will  to  trustees,  be  revoked  upon 
the  births  of  such  persons,  and  a  new  estate  limited  to  shch  persons  for 
their  lives  respectively,  with  remainder  to  their  issue  successively  in  tail 
male.*'  The  lord  chief  justice  of  the  Common  Pleas  delivered  the  unani- 
mous opinion  of  the  judges  in  the  negative.     The  utmost  stretch  towards 
a  perpetuity  which  the  courts  have  hitherto  allowed,  is  through  the  me« 
dium  of  an  exercise  of  a  power  of  appointment  Umited  in  a  deed  or  will. 
If  the  objects  of  the  power  be  not  restrained  to  any  particular  description 
of  persons,  but  designed  generally  to  be  such  persons  as  the  party  to 
whom  the  power  is  given  shall  appoint,  there  is  no  question  but  he  may 
appoint  life  estates,  with  remainders  over,  in  the  same  manner  as  he 
might  do  by  a  substantive  original  conveyance,  notwithstanding  the  per- 
sons to  whom  the  life  estates  are  appointed  were  not  in  existence  at  the  ' 
time  of  the  execution  of  the  conveyance  in  which  the  power  is  contained. 
But  it  s«>ems  to  be  otherwise,  if  the  objects  of  the  power  are  restrained 
to  any  particular  description  of  persons,  as  to  the  children  of  the  ap- 
pointor.    See  Alexander  v.  Alexander^  2  Ves.  sen.  640.  and  Robinton  v. 
HardcaHUy  in  Mr.  Brown^s  reports  of  cases  determined  in  Chancery,  du- 
ring the  ^th  year  of  his  late  majesty^s  reign,  p.  22. — The  modes  for- 
merly used  to  prevent  the  wife^s  dower  seem  open  to  objection.     Some- 
times the  estate  is  limited  to  a  purchaser  and  a  truMee  and  their  heirs, 
bat  as  to  the  estate  of  the  trustee  and  his  heirs  in  trust  for  the  purchaser 
and  his  heirs.     This  exposes  the  purchaser  to  the  chance  of  the  trustee's 
dying  in  his  life ;   in  which  case  the  right  of  dower  will  attach  upon  the 
estate.     Sometimes  the  estate  is  limited  to  the  purchaser  and  a  trustee, 
and  the  heirs  of  the  trustf^e,  but  in  trust  for  the  purchaser.     Sometimes  it 
is  Umited  immediately  to  the  trustee  and  his  heirs,  in  trust  for  the  pur- 
chaser and  his  heirs ;    but  each  of  these  modes  is  objectionable,  as  they 
keep  the  legal  fee  from  the  purchaser,  and  expose  him  to  all  the  incon- 
Tenience  of  its  escheating  to  the  crown  for  want  of  heirs  of  the  trustees, 
or  of  its  becoming  vesteil  in  infants,  married  women;  or  persons  residing 
at  a  distance,  not  easily  discoverable,  or  not  willing  to  join  in  the  convey-  * 
ances  required  to  be  made  of  it.     Sometimes  even  it  may  be  considered 
to  pass  in  the  general  devifte  of  the  tnistee^s  will,  and  by  that  means  be- 
come settled  at  law  to  uses  in  strict  settlement,  and  therefore  not  to  be 
regained  but  by  a  fine  or  common  recovery,  and  till  the  existence  of  a 
tenant  in  tail  not  to  be  regained  without  the  aid  of  parliament.     It  cannot 
therefore  be  desirable  that  the  legal  estate  should  be  outstanding  in  a 
trustee.     To  prevent  this,  the  estates  may  be  first  limited  to  such  uses  as 
the  purchasers  shall  appoint,  and  for  want  of  appointment,  to  the  use  of  a 
trustee  his  heirs  and  assigns,  during  the  life  of  the  purchaser,  in  trust  for 
him,  and  subject  thereto  to  the  use  of  the  purchaser,  his  heirs  and  assigns. 
If  this  method  be  adopted,  no  doubt  will  remain  of  the  wife's  right  of 
dower  being  effectually  preventetl ;   the  purchaser  during  his  life  will 
have  theabrolute  command  of,  the  legal  fee,  ahdat  his  death  it  will  de-* 


344 


09   WABRAVVr. 


steic  n. 


377  b. 
»  H.  6.  Ibl.  33. 
Lib.  6.  fol.  43  b. 
Sir  Aothonj  MUd- 


(I  Rep.  84.) 


^^*  I  have  heard  say,  ^c.^^  Those  things  that  one 
hath  by  credible  hearsay,  by  the  example  of  our  author^ 
are  worthy  of  observation.  This  iiiyention,  deviled  by 
justice  Richely  in  the  reign  of  king  Rich  rd  the  aecond, 
who  was  an  Irishman  born,  and  the  like  by  Thirning, 
chief  justice,  in  the  reign  of  Henry  the  fourth,  were  both 
full  of  imperfections  ;  for  Nihi/  sitnul  inventum  est  tt 
per/ectuniy  and  S«pe  viafarem  nova  non  vetvs  orbita 
fallit :  and  therefore  new  inventions  in  assurances  are 
dangerous.  And  hereby  it  may  appear,  that  it  is  not 
safe  for  any  man  (be  he  never  so  learned)  to  be  of  coun- 
sel with  himself  in  his  own  case,  but  to  take  advice  of 
other  great  and  learned  men. 


(0tM.4.fol.  11.  iQ 
Action  surle  case. 


Nonprosuni  dominis^  gitss  prosunt  omnibus,  artes. 

And  the  reason  hereof  is,  in  sua  quisque  negotio  hebe^ 
iior  est^  quUm  in  alieno. 

(I)  And  the  same  judge,  in  his  own  name,  &c.  brought 
an  action  upon  his  ca4^  against  others,  and  obtained  a 
verdict  so  as  the  right  of  the  cause  was  tried  on  his  side  ; 
yet  for  that  upon  his  own  showing  in  his  count  the  action 
did  not  lie,  ex  assensu  omnium  justiciariorum  prmter 
querentem  Eichely  judgment  was  given  against  him  : 
but  let  us  now  leave  this  judge  for  example  to  others,  and 
let  us  return  to  our  author. 


LITTLETON.         JiLSO^  at  the  common  late,  before  the  statute  qf 
[Sect.  724. 379  b]  Gioucesier,  if  tenant  by  the  curtesy  had  aliened  in  fee 

(S  Inst  293.  cap.  3.)  .      -  t 

unth  warranty  (5s),  a/ter  his  decease  this  was  a  oar 

(58)  Record,  added  in  L.  and  M.  and  Rok. 


scend  upon  heir. — Another  mode  is  suggested  by  Mr.  Feame,  in  his  E/bsbj 
on  Contingent  Remainders,  6  Edition,  p.  347,  note. — ^*  The  lands,^  says 
he,  *^  may  be  limited  te  the  use  of  the  appointeei  of  the  purchaser  (in  the 
fullest  manner)  :  and  in  default  of  appointment,  to  the  use  of  him  and  hia 
assigns  during  l^s  life ;  and  from  and  after  the  determination  of  that  es* 
tate,  by  any  means,  in  his  liie  time,  to  the  use  of  some  person  and  his  heir?, 
during  the  natural  life  of  the  purchaser,  in  trust  for  him  and  bis  assigns  : 
and  from  and  after  the  determination  of  the  estate  so  limited  in  use  to  the 
isaid  trustee  and  his  heirs,  to  the  use  of  the  purchaser  his  heirs  and  assigns 
ir)r  ever."    [Butler,  Note  330. ] 
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to  ike  luiP  (59)9  as  it  apptartth  by  t)ie  wm^d^  qf  tht 

same  statutes  by,t  it  is  remedied  by  the  same  statute^ 

that  the  tuarrcmty  q/*  tenant  by  the  curtesy  shall  be 

no  bar  to  the  heir,  untess  that  lie  Imth  assets  by  descent 

by  the  tenant  by  the  curtesy  ;  for  be/ore  the  said  sta^ 

tute,  this  was  a  collateral  warranty  to  the  heir^  for 

that  he,  could, not  convey  any  title  of  descent  to  the  (294)* 

teneme(its  by  *the  tenant  by  the  curtesy ,  but  only  by 

his  mother^  or  other  of  his  ancestors  (60) ;  and  this  is 

the  cause  why  it  was  a  collateral  warranty. 

or  this  and  the  tubseqtient  section  sufficient  hath  been      -.  3^  a. 
said  before  in  this.  Chapter,  sect  697.  •    ^"JJs^jt}'  ^■' 

LITTLETON. 

S  TJTifd  man  inheritor  taketh  wife,  who  haue  (61)  [Sect.725.379.b.l 
issue  a  son  between  them,  and'the  father  dieth,  *and  ^^  ^ 

the  son  entereth  into  the  land^  and*endow  his  mother, 
and  after  the  mother  alieneth  that  which  she  hath  in 
dower,  to  another  in  fee,  with  warranty  accordant, 
and  after  dieth,  and  the  warranty  descendtth  to  the 
son,  nf*w  the  son  shall  be  barred,  to  demand  the  same 
land  by  cause  of  the  said  warranty ;  because  that  ^     . 

such  collateral  warranty  of  tenant  in  dower  is  not 
remedied  by  any  statute, 

380  a. 
"  Is  not  remedied  by  any  statute,^'    But  by  a  sta- 
tute mad^  since^  this  case  is  remedied^  a^you  see  before^ 
sect  607. 

TffE  same  law  is  it  where  tenant  for  life  viaketh     MTTJ^ETOX. 
an  alienation  with  warranty,  SfC,  and  dieth.  and  the  w;^  '    ,.*?  v/J 
warranty  descefUteth  to  him  which  hath  thi  reversion  fir  ijfe^  dt»centhng  «» 
or  the  remainder  (69),  they  shall  be  barred  by  »«<*  ^SS^*^  ";S''. ' 
warranty  (63).  *«r  («/  tfimman  hw,) 

(59)  tee.  added  in  L.  and  M.  and  (62)  Sft.  added  in  L.  and  M.  and              i 

Roll.  Roh. 

^60)  &e.  added  in  L.  and  M.  and  (6?)  &e,  added  u\  L.  and  M»  and 

Rob.  Roh 

(St)  issue,  addad  in  L.  and  M'  «   ■                  ^ 
and  Roh. 

Vot.  IL  y  X 
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LITTLBTON.         ^LSO,  in  the  case  aforeMidf  if  it  were  so  that  when 

KJy^%!!L';^^^   '^'»«^^   '"^  dower  aliened; (Q^)fyc.  hie  heir  ttas^ 
dtnoerno  bar  to  the     loithin  age^  and  also  at  that  time  that  the  warranty 

^the/I^ QflkTitlf'  ^^*^««^«^  ^'P^^  ^^^  ^^  ^os  within  age :  in  this  case 
rantif.  ^     the  heir  may  after  enter  upon  the  alienee]  notwith- 

standing the  warranty  descended,  fyc,  becatise  no 
laches  shall  he  adjudged  in  the  heir  within  age,  that 
he  did  not  enter  upon  the  alienee  in  the  life  of  tenant 
Seeus  (ateoianumlate)  ^^  dower.  But  if  th^  heir  Were  within  age  at  the  time 
iftheheircameofage,Qj'^/^g  alienation^  ^c.  and  after  he  came th  Jo  full  age 
the  life  if  tenant  in  in  the  Hfe  of  tenant  in  dower  y  and  so  being  of  full 
dowir.        ;  ^^^  ^  ^fo/^  jiQf  enter  upon  the  alienee  in  the  lifeo/  te- 

(895)*  nant  in  dower y  and  after  *the  tenant  in  dower  dielhj 

ire,  there  peradventure  the  heir  shall  be  barred  by  such 
warranty  ;  because  it  shall  be  accounted  his  folly, 
that  he  being  of  full  age  did  not  enter  in  the  life  of 
tenant  in  dower j  ^c. 

LITTLETON.         (65)  BUT  now  by  the  statute  made  11  H.  7.  cap. 
[Sect.  7«7^  381  a.  J  gQ^  jY  i>  orrfainerf,  ty  any  woman  discontinue^  alien. 

Ante,  63  b.     Po«t,  ^  .  .^/  ^  i      J  4 

35.)  releasCj  or  confirm  with  warranty ^  any  lands  or  tene-- 

ments  which  she  holdeth  in  dower  for  term  of  life^  or 
in  tail  of  the  gift  of  her  first  husband^  or  of  his  an- 
cestors, or  of  the. gift  of  any  other  seised  to  the  use  of 
the  first  husband,  or  of  his  ancestors,  that  all  such 
warranties^  fyc.  shall  be  void ;  and  that  it  shall  be 
^  lawful  for  him  which  hath  these  lands  or  tenements, 

after  the  death  of  the  same  woman  to  enter.^ 

"881  &  This  is  an  addition  to  Littleton,  and  therefore  to  be 

•  passed  over. 

And  hereof  sufficient  has  been  said  before,  sect  697« 

LITTLETON.  ^LSO,  if  tenant  in  tail  letteth  the  lands  to  a  (66) 

[Sect  738.  387  a.]  f^^n  for  term,  of  life,  the  remainder  to  another  in  fee, 
itfe^^te^wat^r    o,nd  a  Collateral  a^icestor  confirmeth  the  state  of  the 

(64)  Le  added  m  L.  and  M.  and        (66)  homCf  not  in  L.  and  M.  nor 
Roh.  Roh. 

(65)  This  section  not  in  L.  afd 
M.  nor  RoIk 
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ttnarUfiyr  liftf  and  hindeth  him  and  his  heirs  to  waf^ 
ranty  for  term  of  the  life  of  the  tenant  for  life^  and 
dieth^  and^he  tenant  ^n  tail  hath  issue  and  dies  \  noup 
(he  issue  is  barred  to  demand  the  tenements  by  writ  of 
formedon  during  the.  life  of  tenant  for  iife^  because* 
the  cotlatercU warranty  (x  1. )  descendeth  upon  the  issue 
in  tail.  But  after  the  decease  of  the  tenant  for  life^ 
the  issue  shall  have  a  (67)  writ  of  formedon,  fyc, 

"•4  twi/.q/*forOfiedon,  ^cP     Here  is  implied,  that      -     " 
a  collateral  warranty  giveth  no  right,  *bot  shall  bar  onlr        *387b. 
fbr  life,  and  after  the  party  is  restored  to  his  action  ^         (^-  N.  B.  5ii  b.  ai*?  h 

*  ^      ^  219  e.) 

It  is  also  to  be  observisd,  that  a  warranty  a>«y  descend 
to  tlie  heirs  of  him  that  made  it  during  the  wTe  of  another. 

*By  this  section  it  appearcth,  th^a  warranty  may  be    .      (896)^ 
raised  by  a  confirmaiion  which -Vansferreth  neither  es-  ^^J  *\  , 

.   .  .  ^      >^   .        I.  .1.  L         -  -J  u  r  Vitl.s€ct.733.  &70& 

tate  nor  right,  whereof  sufficie*^  hath  been  said  before.      ^^^  3^5)        ~ 

/  '••'"'■ 

«  To  warranty  for  te^^  of  the  life^  ire  **  (ni)  This  (m)  38  E.  3. 14. 
proveth  that  a  warrapO^.  may  be  limited,  and  that  a  man  ^^  ^-  ^*  ^^^^^'  87. 
may  warrant  laads/  ais  well  for  term  of  life  or  in  tail,  as 
in  fee  (1).  /  '  ,    ^  * 

If  tenant /ii  fee-simple  that  hath  a  warranty  for  life,  74  i^^p, 80  ^nte, 
either  by  ?n  express  warranty  or  by  dedi^  be  impleaded  383.  HoW.  156.)  ^ 
and  vou^,  he  shall  recover  a  fee-simple,  albeit  his  war- 
ranty were,  but  for  term  of  life,  because  the  warranty  ex- 
tended in  that  case  to  the  whole  estate  of  the  feoffee  in 
fee-simple.  (2)  ;  but  in  the  case  that  Littleton  here  put* 
teth,  the  tenatit  for  life  shall  recover  in  value  but  ah  es- 

(67)*n^<fc,  not  in  L.  and  M.  nor  Roh« 


!?, 


1)  See  supra,  p.  282*  n.  (N  1).— [£rf.] 
1)  From  this  it  appears,  that  the  warranty  ceases  on' the  expiration 
of  the  estate  to  which  it  is  annexed.  In  Smuth  y.  T)/ndaU  ^alk.  6&5,  686 » 
it  was  resoWed  that  no  warrauty  extinguishes  a  right,  but  only  binds  or     . 
bars  it  so  loog  as  the  warranty  continues^  in  force ;  for  if  the  warranty  be  m 

released,  the  ancient  right  revivef.    [BviUr^  Note  339.] 

(2)  Though  the  warranty  be  temporary,  yet  the  thing  warranted,  and 
to  be  recovered  is  perpetual ;  for  it  is  a  warranty  of  a  fee»  thoae^h  Q»t  a 
warranty  in  £i».     Hob.  125.    [PotveU,  Note  340.] 


1 


346  OP  WASBANTir.  BOOK  JJ. 

tate  for  life,  because  the  warranty  doth  extend  to  that  jes- 
tate  only. 

LITTLETON.         JiND  upon  this  I  have  heard  a  reason  (here  our  stu- 
[Sect.73ii.387b.}dent  is  tauf^ht,  after  the  example  of  our  author,  toob- 
[CoK£,  3SS  a.  I   serve  every  thing  that  ia  worth  the  ooting),  that  thi9 
*^'      '^       case  will  prove  another  case,  viz,  if  a  man  left  eth  his 
lands  to  another^  to  have  and  to  hold  to  Am  and  to 
his  heirs  for  term  (f  another*  s  life,  and  the  lessee  dieih 
living  celuy  a  que  vie,  fye,  and  a  stranger  enteretk 
mto  the  la?idj  that  the  heir  of  the  lessee  may  put  hint 
ouiy  (63)  ^''c,  because  in  the  ease  tux t  aforesaid^  inas^ 
fnuch  0.9  a  man  may  bind  hitn  and  his  heirs  to  war^ 
ranty  to  ^nantfor  life  only^  during  the  Ufe  qfthe  te- 
nant for  (6!>\  life^  and  this  warranty  descendeth  to  the 
heir  of  him  whi^/i  made  the  toarranty^  the  which  war- 
.    ranty  is  no  warranty  of  inheritance,  but  only  for  term 
of  another^  s  life :  oy  the  same  reason  where  lands  are 
let  to  a  man,  to  have  <,nd  to  hold  to  him  and  **h£s 
(8075*  heirs  for  term  of  another  ^  Uft^  if  the  ('0)  lessee  die 

living  celuy  a  que  vie,  his  heirs  shall  have  the  lands 
living  celuy  a  que  vie,  ^-c.    For  ihey  have  saidy  that  if 
a  man  grant  an  annuity  to  anoti^^r^  to  have  and  to 
^  /oAc  to  him  and  his  heirs  for  term  oj  another* s  life*  if 

the  grantee  die,  ^c,  that  after  (74)  his  death  his  heir 
shall  have  the  annuity  during  the  life  of  celuy  a  que 
•  vie,  ^c.     Quaere  de  isii  materilL 

388  a.  This  case  is  without  question,  ("nj  that  the  heir  of  the 

(fi)  17  Bk^3  48  1  '   I     ^ 

18 £.3. 11  liH. 4.  1^^^  shall  have  the  land  to  prevent  an  occupant.     And 
A  7  If.  4. 46.  so  it  is  (as  Littleton  here  sailh)  in  case  of  an  annuity,  or 

EL  253.  18  H  8.3,  of  any  other  thing  that  lieth  in  grant,  whereof  there  can 

^  5l^.  ^  'tv?'       be  no  occupant.     And  of  this  somewhat  hath  been  said  in 

tit.  Estal.  Br.  50.  i.  »> 

19^.  3.  tit,  AcQottht  the  Chapter  of  Descents  (a  2). 

56.  33  Am.  p.  17. 

«  H.  6.  33.  '  39  E,S.37.    Vid.  sect  387.  (Ante,  41  b.) 

1 

'      "  (68)  ice.  not  in  L.  and  M.  nor        (70)  tutee^^ficu  L.  bimI  M,  and 

Boh.  Roh. 

(69)  tervMy  not  in  L.  an4  M.  nor        (7 1)  <oa  morty  not  in  L.  and  M. 

Roll.  nor  Rob. 


(A  9)  See  ^nte,  41  b.  to\.  1.  p.  625— 6t7.  and  the  notes  there.— [£tf.l 
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WARRANTY  that  commences  by  disseisin  (2.),  **  rgJJ^ JJg 'J?? b.  i 
in  this  manner:  as  where  there  is  father  andson^  (md\  ffranantytnfdmti' 
thesonpurchaseth  lundy  ^c.  andlefteth  the  same  landnn. 
to  his  father/or  term  qf  years,  and  the  fattier  by  his 
deed  thereof  infeoffeth  another  in  fee^  and  binds  him 
and  his  heirs  to  warranty^   and  the  father  dieth, 
whereby  the  warranty  descendeth  to  the  son^  this  war- 
ranty shall  not  bar  the  son  ;  for  notwithstanding  this 
warranty  the  son  may  well  enter  into  the  land^  or  have' 
em  assise  against  the  alienee  jf  he  wilU  because  the 
warranty  commenced  by  disseisin  ;  for  when  the  fa-  . 
therj  which  had  but  an  estate  for  term  of  years,  viade 
a  feoffment  in  fee^  this  was  a  disseisin  to  the  son  of 
the  freehold  which  then  was  in  the  son.     In  the  same 
manner  it  is,  if  the  son  letteth  to  the  father  the  landfo 
hold  at  willy  and  after  the  father  make  a  feoffment 
with  warranty^  ^c.     w^nd  as  it  is  said  of  the  father ^ 
so  it  may  be  said  of  every  other  ancestor^  fyc.     In  the 

'  same  mawier  is  it,  if  tenant  by  elegit,  tenant  by  sta- 
tute merchant^  or  tenant  by  statute  staple^  make  a 

feoffment  in  fee  *with  warranty  {12)j  this  shall  not  (29S)' 

bar  the  heir  which  ought  to  have  the  land,  because  such 
ioarranties  commence  by  disseisin. 

JlLSOj  if  a  guardian  in  chivalry,  or  guardian  in     LITTLETON 
sbeage^foake  ^a  feoffment  in  fee,  or  in  fee  tail,  or  ybr  [Sect.  699  367  a.]. 
i{fe,  with  warranty,  fyc.  such  warranties  are  not  bars  ^" '  ^* 

to  the  heirs  to  whom  the  lands  shall  be  descended,  be- 
cause they  commence  by  disseisin. 

(72)  &c,  added  in  L.  and  M.  and  Roll. 


(8)  As  to  tearraniies  commencing  by  disseisin :— Lord  Chief  Baron 
Gilbert  dividei  wanmDlies  into  two  sorts ;  dntt,  those  commencing  by 
disseisin  or  wrongs;  secondly,  bindings  warranties.  The  first  are  where 
th».ano8stor  that  makes  the  warranty  is  {mrtner  to  the  wrongs ;  and  such 
warranties  are  not  oblig^ng^,  because  it  cannot  be  presumed  that  one  who 
is  so  unjust  as  to  do  wron^,  will  be  «o  just  as  to  leave  a  recompense  to 
hit  heir;  wherefore  such  oootracts  are  wh<dly  rei«»cted  as  collusive,  and 
founded  OD  no  oonsideration.  In  the  aneien  Couiumier  de  /formandie, 
ch.  96»  it  is  said,  that  in  a  writ  of  nouvtUe  disseisine,  there  is  no  vouch« 
iog  to  warranty ;  because  it  is  not  to  be  suffered  that  any  one  should  re-  . 
tain  the  possession  of  another  either' by  himself  or  by  the.  means  of  an^ 
other,  or  that  he  should  disturb  it  by  his  foolish  hardihood ;  and  whoever 
does  so  0|ight  to  restore  it. — [BtUler,  Note  316.^ 


^ 
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867  b.  Here  Littleton  addeth  the  case  of  guardian  in  chivalry, 

and  the  books  above-  also  in  the  same  case. 

said.    Via.  seet  698. 
(3  Rep.  37.) 

LITTLETON.         JiLSOy  if  father  and9on  purchase  certain  lands  or 
^  J  tenements,  to  have  and  to  hold  to  them  jointly  j  ^c.  and 

after  the  father  alien  (73)  the  whole  to  another^  and 
bind  him  and  his  heirs  to  warranty,  4rc.  and  after  the 
father  diethj  this  warranty  shall  not  bar  the  son  of 
the  moiety  that  belongs  to  him  of  the  said  lands  or 
tenements^  because  as  to  that  m'^iety  which  belongs  to 
the  son,  the  warranty  commences  by  disseisin^  ^c. 

367  b.  «  To  have  and  to  hold  to  them  jointly,  4^?."    Thto 

^rr'a?  25^  S"^  '^  ^^  ^  intendeil  o*  a  joint  puri^hase  in  fee ;  for  if  the  pur- 
23  H.  6.  51.  u  H.  7. 6.  chase  were  to  the  father  and  the  son,  and  ih^  heirs  of  the 
(5  Rep.  79  )  g^jj^  ^^j  ^Y^  father  maketh  a  feoffment  in  fee  with  war- 

ranty, if  the  son  entereth  in  the  Hf<-  of  ihe  father  (c  2.), 
and  the  feuflfee  re-enter,  the  father  dieth,  the  son  shall 
have  an  assise  of  the  whole  :  and  so  is  the  book  of  2  H. 
6.  to  be  understood.  But  if  the  son  had  not  entered  in 
the  life  of  the  father,  then  for  the  father's  moiety  it  had 
(Post,  393  a.)  been  a  b  t  to  the  son  (d  2),  for  that  therein  he  had  an  es- 
tate for  life  ;  and  therefore  the  warranty  as  to  that  moie- 
ty had  k>een  collateral  to  the  son,  and  by  disseisin  for  the 
son's  moiety ;  and  so  a  warranty  defeated  in  part,  and 
(1  Rep.  66.)       stand  good  in  part     And  this  appeareth  by  the  example 

that  Littleton  hath  put     But  if  the  purchase  had  been  to 

the  father  and  son,  and  to  the  heirs  of  the  father,  then 

the  entry  of  the  son  in  the  life  of  the  father,  as  to  *the 

(299)*  avoidance  of  the  warranty,  had  not  availed  him,  because 

(P.  N.  B.  192  a.)    1j|3  father  lawfully  conveyed  away  his  moiety  (1). 

(73)  r«nlier— Tenh^Wte,  L.  and  HSI.  and  Roh. 


■ 
■ 


(C  2)  i,  e,  for  the  forfeiture.— [£(i] 

(D  2)  That  ifl,  at  common  law,  before  the  4  and  5  4nn.  c.  16.— [£(f.] 
( 1)  It  ifl  g^reatly  to  be  regretted,  that  Sir  Edward  Coke  hat  not  express* 
ed  bims^f  more  fully  on  the  subject  hinted  at  by  him  in  this  note,  the 
defeating^  of  the  warranty  by  the  heir*8  entry  or  claim*  in  the  ancestor^« 
life-tiroe.  His  thus  mentioned  by  Chief  Baron  Gilbert,  Ten.  135.  The 
heir  was  presumed  to  receive  a  rjvompense,  and  tlierefore  was  barred  if 
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^ILSO,  if  A,  of  B.  he  seised  €f  a  meat,  and  F.  of     UTTLETON. 
G.  that  no  right  hath  to  enter  into  the  same  mese^^^^^'^^^'^^^^^ 
elaiming  the  said  mese^  to  hold  to  him  and  to  his  heirsy 
enttreth  into  the  said  mese,  hut  the  same  ^  of  B,  is 
then  continually  abiding  in  the  same  mese:  in  thU  case 
the  possession  of  the  freeh'»ld  shall  be  always  adjudged 
in^  ofB,  and  not  in  F  of  G  ^  because  in  such  ease 
where  two  be  in  one  house^  or  other  tenements^  and  the 
one  claimeth  by  one  titfe^  and  the  other  by  another 
tUky  the  law  shall  adjudge  him.  in  possession  that 
hath  right  to  have  the  possession  of  the  same  tenements. 
But  if    in  the   case   aforesaid^    the  said  F   of  G. 
make  a  feoffment  to  certain  barretors  and  extortioners 
in  the  country  j  to  have  maintenance  from  them  of  the 
said  housen  by  a  deed  of  feoffment  with  warranty^  by 
farce  whereof  the  said  A,  of  B  dare  not  abide  in  the 
houscj  but  (74)  goeth  out  of  the  same^  this  uHirranty 
commenceth  by  disseisin^  because  such  feoffment  was 
the  cause  that  the  said  A  of  B,  relinquished  the  pos- 
session of  the  same  house  (76). 

"  Where  tuH>  be  in  one  housCy  f^c.  and  the  one  claim- . .  ,    .?^    ^  ^  - 
eih  by  one  title^  and  the  other  by  another  titlcy  ^c.  244  a.  RoLAbr.  661, 
For  the  rule  is.  Duo  nonpossunt  in  solido  unam  ^em^^j^^^^^'^ 

pOSSidere.  per  Newton.    (Sideri: 

385  a.  Ante,  laOb. 

These  words  of  our  author  be  signifi'*ant  and  material : 
foj  for  if  a  man  hath  is  ue  two  daughters,  bastard  eigne  (o)  17  E.  .1. 59. 
and  mulier  puisne,  and  die  seised,  and  they  buth  enter g4  3  g]^*   |q\ |^  ' 
generally,  the  sole  posst-ssion  shall  not  be  adjudged  only  ^**^*  ^*^  ^"**»  1^ 
in  the  mulier,  becaune  they  both  claim  by  one  and  theLampet'sGueOi 

(74)  »e  en,  added  in  L.  and  M.        (75)  tec,  added  in  L.  and  M.  and 
and  Rob.  Roh.  * 


be  did  not  daim  daring  the  life-time  of  his  ancestor ;  and  this  was  the 
more  reasonable,  because  such  recompenses  were  anciently  in  lands,  which 
did  of  right  deieeod  to  the  heir ;  and  if  tbe  ancestor  did  alien  them,  the 
heir  most  claim  his  own  during^  the  life  of  his  ancestor,  otherwise  he 
eoold  nerer  claim  it,  inasmach  as  this  was  the  whole  time  of  limitation 
tor  the  bcir  tocballenge  his  own  in  this  case ;  and  if  he  slipped  the  time, 
he  was  barred  far  ever,  inasmuch  as  there  might  be  secret  conveyances  to 
alien  the  recompense  for  the  benefit  of  the  heir,  which  might  ton  to  the 
*  "'     of  tbe  poicfaaser.    [ButUr^  Note  318. 
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same  title  ;  and  not  one  by  one  title,  and  the. other  by  an- 
other tiile^  as  our  author  here  saith. 

(p)  PI.  Com.  91.  the      fpj  If  the    tenant  in  an  assise  of  a  house  desire  die 
lan?^'cBU.    (Poit,      p^ai'^tiff  to  dine  with  hinr  in  the  houKe,  which  the  plain- 
245  b.  Plow  9  a.  b.)  tiff  doth  accordingly,  and  so  th<y  be  both  in  the  house  ; 
(  ^  }  and  in  truth  one  pretendeth  ont  title,  and  the  other  ano- 

ther title  ;  yet  the  lau  in  this  case  shall  not  adjudge  the 
possession  in  him  that  ri^ht  hath  ;  because  '^ur  author 
here  sarth,  he  claimed  not  his  right,  and  it  should  be  to 
his  prejudice  if  the  law  should  adjudge  him  possession: 
and  a  trespasser  he  cannot  be,  because  he  was  invited  by 
the  tenant  in  the  assise. 

3^9  b.  tt  Relinquished  the  possession.  4^.''     This  must  be 

48  b?*  *  *'  understood,  that,  before  livery  of  seisin  upon  the  feoff- 
ment, A.  of  B.  departed  out  of  the  house ;  for  otherwise 
the  livery  and  seisin  should  be  void,  because  A.  of  B. 
was  in  possession.  And  Littleton  l)ere  saith,  by  a  deed 
of  /eoffment^  so  as  albeit  the  deed  were  made  before  the 
departure  it  is  not  material ;  but  the  dep»arture  must  be 
before  the  livery  of  seisin,  for  that  doth  work  the  dissei- 
sin. And  yet  that  which  Littleton  saith  is  true,  that  the 
feoffment  was  the  cause  that  he  relinquished  his  posses- 
sion ;  for  otherwise  he  would  not  have  done  it 

But  admit  that  A.  of  B.  had  departed  for  any  other 
cause,  yet  if  F.  of  O.  enter  and  infeoff  certain  barrators  or 
extortioners,  or  any  other,  with  warranty,  this  is  a  war- 
ranty that  commenceth  by  disseisin,  for  that  the  feoffment 
worketh  a  disseisin. 

369  a.  Here  in  this  case  that  Littleton  pulteth,  the  feoffment 

\?W.  27  h!  IfoLiS.  >8  v**i<^  ^y  ^^e  »^atute  (q)  of  1  R.  2. ;  for  thereby  it  is  en- 

acted,  that  feoffments  made  for  maintenance  shall  be  hold- 
en  for  none,  and  of  no  value,  so  as  I^ittleton  putteth  his 
case  at  the  common  law ;  for  he  seemeth  to  allow  the 
feoflfment,  where  he  saith,  such  feoffment  was  th^  cause, 
4»c. :  but  some  have  said  that  the  feoffment  is  not  void  be- 
tween the  feoffor  and  feoffee,  but  to  him  that  right  hath. 

368  b.  And  here  barretors  and  extortioners  arc  put  but  fpr  ex- 


t:tf.  lexxv. 
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amples  ;  for  if  the  feoffment  be  made  to  any  other  persoa 
or  persons,  the  law  i$  all  one. 

> 

^LSOs  if  a  man  which  haihno  right  to  enter  into     LITTLETON, 
other  tenements,  enter  into  the  same  tenements^  and*-  ^*  ^ 

incohtinently*  make  a  feoffment  thereof  to  others  by  v^^) 

his  deed  with  warranty,  and  deliver  to  them  seisin^  this 
tffarranty  commenceth  by  disseisin,  because  the  dis^ 
seisin  and  feoffment  were  made  as  it  were  at  one  time, 
^^nd  that  this  is  law,  you  may  see  in  a  plea  (76)  M: 
1 1  •  J2.  3.  in  a  writ  of  formedon  in  the  reverter. 

<' Mich.  II.  E.  3  "  This  is  misfaken.  and  should  be,,  •*^'^j^  *•  ^ 
(r)  31  E.  3.  and  so  is  the  original^  which  case  yon  shall  28.' 
s-^e  in  Master  Fitzherbert's  Abridgment,  for  there  is  no 
book  at  large  of  that  year.  Hereby  you  may  perceive 
that  learned  men  look  not  only  to  the  cases  reported,  but 
unto  records,  as  you  may  see  Littleton  did  $  for  Fitzher- 
bert  put  this  .case  in  print  long  after,  as  elsewhere  hath  , 

been  showed. '   ,    . 

.This section  doth  explain  that  which  hath  been  said  be-  ^    i«fojl  •  lu^ 
fore.     And  albeit  Littleton  used  the  words  (anJ /nron- Chapter pf  RelesMs. 
tinently  thereof  make  a  feoffment) ;  and  that  in  this^f  "'P'^)^^/^^ 
casts  of  Littleton  the  disseisin  and  fcofiment  were  made 
(quasi  uno  tempore) ;  yet  if  the  disseisin  were  made  to 
the  intent  to  make  a  feoffinent  t\ith  warranty,  albeit  the 
feofiment  be  lono;  after,  this  is  a  warranty  *  that  com-  *370« 

meueeth  by  disseisin. 

• 

*'  Warranty  that  commences  by  disseisin,  4'C.^*    It  3tf6  h, 

is  called  a  warranty  that  commenceth  by  disseisin,  ^  m^. &^d  l«^M).) 
cause  regularly  the  conveyance,  whereunto  the  warranty 
is  annexed,  doth  work  a  disseisin. 

In  stction  ^9S,  Littleton  putteth  five  examples  of  a ^E.  3. 4L  43  E.  3. 

•  17   30*  £  3  IS.  VM 

'warranty  commencing  by.  disseisin,  viz.  of  a  feoffment  ^^  g^l' (^  j,^    ' 
made  with  warranty  by  tenant  for  years,  by  tenant  at  l^  1  Rol.Abr.  60. 

will,  by  tenant  by  elegit,  by  tenant  by  statute  mercha0t>    ^^ 

> 

(76)  Jf.  1  l^i*winft*  zxzi.  L.  ^dM-  aiid  Sok- 
Vofc.  jTr.  iTf^ 
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and  by  tenant  by  statute  staple :  all  these^  and  the  o^her 
JuqualUits:       examples  that  Littleton  putteth  of  this  kind  of  warran- 
ties in  the  succeeding  sections,  have  four  qualities. 

Thai  the  diueuinbt  Fifst^  that  the  disseisin  is  done  immediately  to  the 

hcir*"^     w   y  j^g.^,  ^^^^  j^  j^  ^^  boi^nd  ;  and  yet  if  the  father  be  teos^nt 

Lib.  5.  fi>l.  79  b.  fQj.  life^  j;j^e  remainder  to  the  son  in  fee,  the  father  by 

(Cro.  Car.  483.  covin  and  consent  *maketh  a  lease  for  ye^rs,  to  the  eo^ 

(2  Ro!.  Abr.r4i.)  j|^g^  ^\^q  loss-  c  shall  n^ake  a  feoffment  in  fee,  to  whom  the 

Exeephons'toihisrule;^^^^^^  ®^^^'  release  with  warranty,  and  all  is  executed ac- 
in  respect  1^ fraud,     coroingly,  the  father  dieth,  this  warranty  shall  not  bind, 

albeit  the  disseisin  was  not  done  immediately  to  the  son  ; 

for  the  feoffment  of  the  lessee  i$  a  disseisin  to  the  iatherj 
31 E.  3.  tit.  Garr.  28.  who  is  particeps  criminis.  So  it  is,  if  one  brother  make 

(2  &oi.  Abr. Vts,  T73.  ^  S^^^  ^"  ^^^  ^^  another,  and  the  uncle  disseise  the  donee^ 
Aute,  32  a.  56 a.         and  infeoffeth  another  with  warranty,  the  uncle  dieih* 

1*1  a.  179  a.  F.  N  B 

149  c.)  '     and  the  warranty  descendeth  upon  the  donor,  and  theti 

•367  a.  the  donee  dieth  without  *issue,  albeit  the  disseisin  was 
done  to  the  donee  and  uot  to  the  donor,  yet  the  wan*anty 
shall  not  bind  him.  The  father,  the  son,  and  a  third 
person  are  joint-tenants  in  fee,  the  father  maketh  a  feoff- 
ment in  fee  of  the  whole  with  warraiity,  and  dieth,  the 
son  dieth,  the. third  person  shall  not  only  avoid  the  feoff* 
ment  for  his  own  part,  but  also  for  the  part  of  the  son  ; 
and  he  shall  take  advantage  that  the  warranty  commen- 
ced by  disseisin,  though  the  disseisin  was  done  lo 
another. 

TiM  ike  viorraniy         The  second  quality  appearinjc  in  Littleton's  examples 
ianemu.  *•'  ™*^  ^"®  warranty  and  disseisin  are  stmul  et  semei,  • 

(«:f f J H  ^"i'^Ub  5  ^^^  *^  ^^^  ^"^  ^^^  ^^^^  ^'"^^     ^^^  ^^^  >'**^»  *^  *  ^^^ 
.  foi.  79  b.  FitA  oa*e.  commit  a  disseisin  of  intent  to  make  a  feoffment  in  fee 

f^^l^h^elL  ^^^^  warranty,  albeit  he  make  the  feoftment  many  years 
disieitinitdme  with  after  the  disseisin,  notwithstanding,  because  the  warranty 

t^/^ffia^'^ir  ^"^  ^^^^  ^°  ^^^^  ^"^^"'  ^""^  P"rpo«»«^  '^^  »^w  shall  adjudge 
vwrrun^,  kc.  upon  the  whole  matter,  and  by  the  iotenl  couple  the  di«- 

Kt^'iS.'-srit  »«*^'"  ^"'i  the  warranty  logelher. 

S  Rep.  8 L ■.  Poat,  314 b.  6  Rep.  78) 

Sw^iSrl^^    '^^  ^^"^  'l"*''^^  "'  ^^^^  ^^^  warranty  that  commen- 

ceth  by  disseisin  by  ell  these  examples  (if  it  should  bind) 
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should  biad  ais  a  collateral  warranty,  and  therefore  com- 
mencing by  disseisin  shall  not  bind  at  all. 

The  fourth  quality  is  a  disseisin  ;  but  that  is  put  for  an  "^/^  therebeadissei" 
example  ;  and  the  rather,  for  that  it  is  most  usual   and  (Waep.  95?^Rol. 
frequent :  but  a  warranty  thatcommenceth  by  abatement  ^^^'  ''^^) 
or  intrusion  (that  is,  when  the  abatement  or  intrusion  is 
made  of  intent  to  make  a  feoffment  in  ft  e  with  warranty), 
shall  not  bind  the  right  heir,  no  more  than  a  warranty 
that  commenceth  by  disseisin,  because  all  do  commence 
by  trrong.     And  so  it  is,  if  *the  tenant  dieth  without  (303)* 

heir,  and  an  ancestor  of  the  lord  enter  before  entry  of  the 
lord,  and  make  a  feoffment  in  fee  with  warranty,  and 
dieth,  this  warranty  shall  not  bind  the  lord,  because  it 
commenceth  by  wrong,  being  in  nature  of  an  abatement.  • 
Bi  sic  de  nmilibus  (f  %). 

**  Shall  not  bar  the  heir^  ^-c     For,  by  the  authority  Warrantyhy  dUseuin 
of  our  author  himself,  a  lessee  for  years  may  make  a  feoff  partiei,  though  not  m 
ment,  and  by  his  feoffment  a  fee-simple  shall  pass  ;  so  as  '*  'jj"«  *^  ^^^^ 
albeit  a^ to  the  lessorit  worketh  by  disseisin,  yet  between  n  Laon. 304, 305. 
the  parties  the  vxarranty  annexed  to  such  estate  standeth^rj-^^-|J^*^^g 
good  ;*  upon  which  the  feoffee  may  vouch  the  feoffor  or  Bract,  fol.  2i6. 2^, 
his  heirs,  as  by  force  of  a  lineal  warranty.      And  there- ^j^*  j7.  i^Brit^„ 
fore  if  a  lessee  for  years,  or  tenant  by  eleant*  &c.  or  a  dis-  cap.  Disseisin. 

'  50E3l2b8H7 

seisor  incontinent  make  a  feoffment  in  fee  with  warranty,  5  7  ^  ^  11. 14  e.  3. 

if  the  feoffee  be  impleaded,  he  shall  vouch  the  fe*  ffor,  jjind  FeofFments  etFaits 
after  him  his  heir  also  ;  because  this  is  a*covenant  real9  4£,  3.  Briefe790. 
which  bind  him  and  his  heirs  to  recompense  in  value,  if  !?5'?*  J^"it?^- 

.       .  ^  r      *u         1     43E.3.  7. 17B.3.41. 

they  have  assets  by  descent  l.)  recompense  ;  lor  there  16  a43  £,  3.  Dug,  5. 
feoffment  de  facto,. aiwd  a  feoffment  dejure  :  (*)  and  ^  ^^e^Wf^^r^ 
feoffment  de  facto  made  by  them  that  have  such  inti-restsoi.  Lib.  3.  fol.  78. 

or  possession  as  is  aforesaid,   is  good  between  ihe  P*"'^*^*' /l^^x'^^^'"El!cottn- 
and  against  all  men  but  only  against  him  that  hath  right,  terplea  ds  Voucher, 
And  therefore  if  the  lord  be  guardian  of  the  land,  or  if  the  {'^  vi<L  w/^^. 
tenant  maketh  a  lease  to  the  lord  for  years,  or  if  the  lord  be  48.  in  the  second  pwt 
tenant  by  statute  merchant,  or  staple,  or  by  elegit  of  the®^*^*^"^*****' 


(P  f)  At  to  th^disttnetion  between  actoal  diiselsin  and  dineiim  by 
((lecttcm,  see  th6  notci  to  Chap.  47.    Of  Iii)«na  te  real  Property .—{  Kd^i 
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tenabcyy  and  make'a  feoffment  in  fee,  he  hereby  dotb  ex- 
tinguish hia  seignory,  although,  having  regard  to  the  les- 
sor, it  is  adi^iseisifl.. 

365  a.  RebouteTf  is  a  French  word,  and  is  in  Latin  repelkrey 

6.  What  utfmaybe  ^q  pepel  or  bar  ;  that  is,  in  the  understanding  of  the  com- 

FUhmer'^^^  mon  law,  the  action  of  the  heir  by  the  warranty  of  his 

^X***:»5^i;f  ^'  ancestor  ;  and  this  is  called  to  rebut  or  repel  (o  2). 

Abr.  7  i  5, 776.    Crou 
Jac  4.) 


^G  2)  l^^re  a  lineal  or  collateral  warranty  ia  a  bar,  there  if  the  par- 
ty be  impleaded  by  him  who  made  the  warranty,  or  hia  heirs,  the  party 
impleadeil,  who  ii  tenant  of  the  land,  may  plead  and  show  forth  hia  war^ 
ranty  a^insthim,  anddemand  judo^ment,  whether,  contrary  to  his  own 
warranty,  he  shall  be  received  to  demand  the  thing:  warranted;  and  this 
in  pleadings  i«  called  a  rebutter.     Terms  de  la  ley,  tit.  Garraoty. 

Bat,  if  the  party  be  impleaded  or  sued  by  another  lor  the  land  in  an 

*  acUon  wherein  he  may  vouch,  then  he  to  whom  the  warranty  is  made  or 
his  heirs  may  t<nteh^  that  ia,  call  in  the  warrantor  or  his  heirs  to  warrant 
the  land.  And  this  is  an  interpleader  in  the  nature  of  an  action  broog^ht 
by  the  warrantor  against  the  warrantee,  wherein  he  that  vouches,  who  is 
tailed  the  voucher,  is  demandant ;  and  he  that  is  vouched,  who  is  called 
the  vouchee,  is  made  tenant  or  defendant  to  the  action,  and  the  voucher 
is  as  it  were  out  of  the  suit ;  and  this  second  tenant,  the  vouchee,  is  called 
the  tenant  by  the  warranty ;  and  hereupon  a  writ  issues  to  the  sheriff,  to 
summon  the  vouchee  to  appear,  which  writ  is  called  a  iummon^Of  advur- 
rantiMandum.  Infra,  101  b.  393  a.  If  the  vouchee  appears,  he  must  pUad 
to  the  voucher :  and  if  he  shows  cause  why  he  should  not  warrant,  that 
must  be  tried ;  and  this  showing  of  cause  is  called  a  rounterplea  to  the 
Toucher.  But  if  he  pleads  in  avoidance  of  the  warranty,  it  is  caUed  a 
counterplea  to  the  warnmty  :  and  if  he  cannot  defend  himself  against 
the  warranty,  the  stranger  shall  recover  the  land  demanded  against  the 
voucher,  and  he  shall  recover  as  much  other  land  apiinst  the  vouchee  of 
the  lands  he  has  or  had  at  the  time  of  the  voucher:  and  this  recovery  of 
other  lands  is  called  a  recovery  in  value.  If  the  vouchee  at  the  time  of 
the  voucher  and  recovery  has  no  laj)ds  descended  to  him  to  answer  the' 
warranty,  bat  has  afterwards  lands  falling  to  him  by  descent  from  that 
ancestor,  then  the  Voucher  may  have  a  re-snmmons,  and  recover  the  land 
which  afterwards  falls.  But  if  the  sheriif  returns  upon  the  summons  that 
the  vouchee  is  summoned,  and  he  nevertholejs  makes  default,  then  he 
•shall  have  a  magnxun  cap^.  ad  valrntiam ;  when  if  he  makes  default  again, 
the  judgment  shall  be  given  against  the  voucher,  and  he  shall  recover 
over  the  value  against  the  vouchee  :  and  if  the  vouchee  appears  and  then 
makes  default,  the  voucher  shall  have  a  parvttm  cape  ad  ralentiam ;  and 
then  if  he  makes  defiiult,  judgment  shall  be  given  as  before.  But  if  the 
shenff  upon  the  summons  returns  that  he  has  nothing  whereby  he  may 
be  summoned,  then,  after  writs  of  alias  and  pluries,  a  writ  called  tequatur. 
sub  tU9  perieulo  (because  the  tenant  shall  lose  his  land  without  any  re- 
<;ompen.«e  in  value,  unless  ho  upon  that  writ  can  bring  in  the  vouchee  to 
warrant  the  land  unto  him)  shall  be  awarded  ;  and  if  the  like  return  be 
made,  the  demandant  shall  have  judgment  against  the  first  tenant,  but  he 
cannot  recover  in  value  againsf  the  vouchee,  because  he  was  .never  warn- 
ed, and  it  appears  that  he  has  nothing.  If  the  vouchee  had  a  warranty 
from  some  other  for  the  land,  he  may  deraign^  that  is,  maintain  the  war- 
ranty over,  and  shall  recover  in  value  also  against  his  vouchee  in  the 

i0ame  manner  as  before.  If  the  warrantee  to  whom  the  warranty  is  made, 
or  his  heirs,  be  impleaded  in  any  action  in  which  he  may  voaoh,  tken  Im 


^tSvoucAer^  (in  Latin  vocation  or  advocatio)  is  a  word  (304)* 

of  art,  made  of  the  rerb  voco^  and  is  in  (t)  the  under-  1^*  l^* 

standing  of  t^he  comn^ori  la«v,  when  the  tenant  calleth  ^/j  Mirr.  cap.  3,  sect. 
another  into  the  court  that  is  bound  to  |iim  to  warranty,  i  J^\f"  ®™^^*  1**^:^' 
that  la,  either  to  defend  the  rij^ht  ag.  inst  Ihe  demanna«it,  cap.  75  deGarr. 
or  to  yieid  him  other  land,  &«•.  in  value,  and  extt  ndeth  Vouch.  Jf }«\*:  ^J^^- ^• 

.  cap.  23»  *4,  *5,  2o, 

to  lands  or  tenements  of  an  est^t*  of  freehold  or  inherit- &c.  optime  Lamb. 
ance,  and  not  to  iny  chattel  *real,  personal,  or  mixed,  sa-  I^xpi»-  ^^^^'  Adv<^ 
ving  only  incase  of  a  wardship  gi  anted  with   warranty  (305)* 

(a  2)  ;  for,  in  the  oiher  cases   concerning  chattels,  t-'ie  C^"**''^^^  *•  ^^^* 
paityj  if  he  liath  a  warr^ty,  .shall  not  vouch,  but  liave  o  j^^  ^br.  73Ju) 
his  action  of  covenant,  if  he  hath  a  deed,  or  if  it  be  by 
paro^  then  an  action  upoii  t)is_case,  or  an  action  of  deceit, 
as  the  case  shall  require.     Now  seeifig  that  one  Latin,  proceeding* //i«r«ow- 
French,  or  English  word,  rati  have  this  particular  signi- 
fication, ihfTcfore  the  common  lawyer  (that  I  may  speak 
onc«  for  all)  is  driven,  as  the  profc'^sors  of  other  lilieral 
sciences  use  to  do,  10  use  <iignificant  words  framed  by  art, 
ivhich.are  called  vocabula  artis^  though  they  be  not  pro-      (Cro.  Jam.  307.. 
per  to  any'  language.    lie  tiiat  voucheth  is  called  the  vou- 
cher, wocan^,  and  he  that  is  vouched  is  called  vouchee, 
warrantattis.     (u)  The  process  whereby  the  vouchee  (u)  V.  Reg.  Jad.  for 
is  called,  \t  ^  sumrmntas  ad  xfiarrantizandum,  where- ^^^^-J""-"^ 


^a         *i»M 


«agfat  to  vouch  to  warranty;  and  if  he  will  not,  then  he  shall  notafler- 
wafds  have  a  writ 4)f  uarraniia  cftarim.         ^ 

Bat  if  the  warrantee  or  his  heirs  be  impleaded  in  an  assise,  or  in  a 
writ  of  entry  in  the  nature  of  an  assise,  in  which  actions  they  cannot 
TOBoh,  then  they  shall  have  a  writ  de  warrantia  chouia  agCinst  the  war- 
rantor, who  made  the  warranty,  or  his  heirs.  F.  N.  B.  34.  Likewise, 
the  warrantee  or  bis  heirs  may,  at  any  time  before  they  be  impleaded  for 
the  land,  bring  a  uarrimtia  chqtrta  upon  the  warranty  in  the  deed  against 
the  warrantor  or  his  heirs,  and  thereby  all  the  land  the  heir  of  the  war- 
rantor has  by  descent  from  t  le  ancestor,  who  made  the  warranty,  at  the 
timfi  of  the  writ  brought,  shall  be  bound  and  charged  with  the  warranty 
into  whose  hands  soever  it  aflerwards  goes.  So,  if  the  land  warrarited.be 
allerwards  recovered  from  the  warrantee,  he  shall  have  so  much  land 
oTer  again  of  the  other  land  of  the  heir  of  the  warrantor,  or  of  the  warran- 
tbr  himself,  if  he  be  living:  ^nd  although  the  warrantee  or  his  heirs  reco- 
Ter  in  this  writ,  yet  upon  occasion  he  may  notwithstanding  afterwards 
Touch  the  warrantor  or  his  heirs.  And  Lord  Coke  hereafter  obeerres, 
that  it  is  advisable  to  bring  this  writ  of  warmniia  charta  betimes^  he- 
eaose  it  binds  all  the  lands  of  the  warrantor  from  the  time  of  the  writ 
broaght,  but  it  does  not  bind  any  l.and  which  he  bad  previously  aliened. 
Post,  101  b.  393  a.    Et  vid.  ante.  p.  246.  n.  (A).-^Ed.] 

''H  2)  For  in  a  writ  of  ward,  though  a  chattel  were  only  demanded, 
yet  the  tenure  of  the  inheritance,  which  is  in  the  realty,  waft  the  ground 
oftkeaetioQ.    Hawk.'Abr.  155.^— [£rfj 


upon,  if  the  sheriff  retumeth  that  the  vouchee  is  sum- 
iw.  VeI/sI'  ^^'  '"o"c<^>  an^  he  make  default,  then  a  C^)  magnum  capt 
14  H.  6.  7.  17  E.  3.    oc?  vaktitiam  is  awarded  ;  when  if   he  make  default 

11  H.  4.' 72. 46  E.  3.  •^**"»  ^*^®"  judRftient  is  Riven  against  (he  tenant,  and  he 
19.  F.  N.  B.  134.       over  to  have  in  value  against  the  vouchee.     If  the  vouohefe 

^'  do  af)pear,  and  after  make  default,  then  parvum  cape  ad 
valentiam  is  awarded  ;  and  if  he  make  default  agUm, 
theti  judgment  as  before  But  if  the  sheriff  return,  that 
the  vouchee  hath  nothing,  ihen  after  writs  of  alias  and 
pluries,  a  writ  of  sequaittr  svb  stto  peticido  shall  be 
awarded  ;  and  if  the  like  return  be  made,  then  shall  the 
.demandant  have  judgment  against  the  tenant;  but  he 
shall  not  have  judgment  to  recover  in  value,  because  the 
vouchee  was  never  warned,  and  it  appeareth  that  he  hath 
nothing.  But  in  the  grand  cape  ad  valentiam  it  appear- 
eth that  he  hath  assets,  and  his  making  default  after  sum- 
mons is  an  implied  confession  of  the  warranty.  And  aft 
it  is  called  a  sequaiur  sub  suo  periculOf  because  the 
^102  a.  tenant  shall   lose   his   *land    without  any  recompense 

in  value,  unless  he   upon  that  writ   can  bring  in  tfie 
vouchee   to   warrant  the  land   unto   him  ;    and   if,    at 
(PpBi^393.)        tj^g  sequaiur  sub  suo   periculOy  the  tenant  and  the 

vouchee  make  default,  and  the   demandant  hath  judg- 
ment against  the  tenant,  and  after  brings  a  scire  facias 
to  have   execution,   the  tenant  may  have  a  warrantiu 
Warrwitiacarttt.       cartas,   ii)d  if  he  \N\re    impleaded  by  a  stranger,  he 

may  vouch  again  ;  but  if  he  had  judgment  to  recover  In 
value,  he  ifiali  never  have  a  warrantia  eartx^  or  vouch 
again  (I  2),  for  by  this  judgment  to  recover  in  value  he 
hath  benefit  of  the  warranty.  And  you  shall  find  in 
books  a  recovery  with  a  single  voucher,  and  that  is  wbea 
there  is  but  one  voucher  ;  and  with  a  double  voucher, 
and  that  is  when  the  vouchee  voucheth  over ;  and  to  a 
treble  voucher,  &c.  Again,  you  shall  find  there  also  a 
foreign  voucher ;  and  that  U  when  the  tenant  being  im- 
pleaded within  a  particular  jurisdiction  (as  in  London,  or 
the  like)  voucheth  one  to  warranty,  and  prays  that  he 


(I  2)  That  is,  if  bj  such  judgment  he  hmd  fall  benefit  of  the  wtrrtnty- 
Infi%.  393  «.— [£rf.1 


may  besnmmoaed  in  some  other  bounty  out  of  the  juria- 
<1  jclion  of  that  court    This  is  ealled  a  foreign  voucher,  Glono,  en,.  18. 
but  might  more  aptly  be  calkd  a  vucher  of  a  foreigner, 
de/orinseci$  vocalis  ad  warrantizandttm. 

This   is  erident  and  worthy  if  dilizent  ohseTv^t^ny^^^^ndtinihe poster- 

,  sum  ofvotuMfAf  oJt  the 

yiZk  that  the  lands  of  the  vouchee  shall  be  lia^ble  to   he  tinuofvoucfier^Uabk; 
lyarranty.  that  the  vouchee  hath  at  the  time  of  the  vouch-  ^J^'p\^'  H  5*  ?*  ^' 

*'  'i  Ja.  4.  lU.  «a  lu.  3. 

er  ;  Smt  that  the  voucher  is  in  lieu  of  an  aption  ;  and  in  a  Recoy.  in  values. 
warrantia  cartse,  the  land  which  the* defendant  hath  ;^i^^^n^rTaviukt^9, 
the  time  of  the  writ  brought,  shall  be  liable  to  the  war-  brought, 

^.„  ,  16  E.  3   Vouch.  85. 

^**  V  •  19  IViw.  3.  Vouch.  44. 

22  £.  3.  Fitz.  Nat. 
Bre.  134 1 
Upon  a  jud|!;ment  in  debt,  the  plaintiff  (xj  shall  not  (x)  2  H.  4. 14. 

have  execution  but  only  of  that  land  which  the  defend-  ^J^«^.V&^"l^'^* 

ant  had  at  the  time  of  the  judgment ;  for  that  the  action  249.  (i  RoL  Abr. 

was  brought  in  respect  of  the  person,  and  not  in  respect  ^^-  ^^*'  ^^^ 

of  the  land.     But  if  an  action  of  djebt  be  brought  ^against  «io0  b, 

the  heir,  and  he  alieneth  hanging  the  writ,  yet  shall  the 

land,  which  he  had  at  the  time  of  the  original  purchase, 

be  charged  ;  for  that  the  action  was  brought  against  the 

heir  in  respect  of  the  land,     fyj  If  a  man  be  nonsuit,  ^^^'^\^^ 

the  land  only  which  he  had  at  the  time  of  the  amerciament 

assessed  shall  be  charged,  and  not  that  which  he  had  at  ^ 

the  finding  of  the  pledges.   For  the  amerciament  is  not  in 

respect  of  the  land,  but  of  hia  want  of  prosecution,  which 

wasa  default  in  his  person.  But  the  issues  of  a  juror  shall' 

be  levied  upon  the  feoffee,  albeit  they  *were  not  lost  be-  (307)"^ 

fore  the  feoffment ;  because  he  was  returned  arid  sworn 

inrespect  ofthe  land  (k  *^).   Note  the  diversity. 

If  a  man  give  lands  in  feef  with  warranty,  and  bind  cer-  r^^,;,^  tneeiaa  bmtnd 
tain  lands  specially  to  warranty,  the  person  of  the  feoffor  noHuE^fetrnJ^M in  (A« 
is  hereby  bound,  and  not  the  land,  unless  he  hath  it  ^'Z'l^'of^^:'^ 
the  time  of  the  voucher.  teetuastokispert&n. 

32  E.  1.  Voucher  293. 
(2  Rd-  Abr.  771.) 

(K  2)  And  in  the  caae  of  the  juror  the  land  if  charged  with  the  issues 
by  thp  sheriff  ^8  return,  and  cannot  be  diseharged  but  by  the  appearance 
«f  (hr  tenant.    Hawk.  Abr.  157, 15&-^[i:d.] 


36Q  UP.  WAKKANTV.  BOOK   Ir 

384  b.  And  seeing  somewhat  hath  been  said   out  of  Brac- 

IJu^e'^l^r^y^^^  ^"'^  ^^^^^  ancient  authors,  concerning' assignees,  it  is 
and againtt  whom.      neces^ry  to  show  Who  shall  take  advantage  of  a  war- 
ranty, as  assignee  by  way  of  voucher,  to  have  recom* 
Dense  in  vahie  (l  2). 

•  ; 

to>7Kr'S:'5^     r-J'  If  a  man  infeoff  A.  and  B.  to  have  and  to  hold  to 
auigntt  of  ike  4rtro/them  and  to  their    eirs,  with  a  cliuse  of  warranty,  jw«- 

W  i^E.a  Garr.  33. ^'^^*^  •^  ^'  -®-  ^^^^orum  hseredibus  et  assignati^ :  ia 
13  E.  l.Garr.83.       this  case  if  A.  dieth,  add  B.  surviveth,   and  dieth,  and 

the  heir  of  B  infeoffeth  C,   he  shall  vouch  as  assignee, 
and  yet  he  is  but  the  assignee  of  the  heir  of  one  of  them  ; 
Lib.  5.  fol.  17  b.  in    for  in  judgment  of  law  the  assignee  of  the  heir  is  the  as- 
aslTsiVr.'^  signee  of  the  ancestor,  and  so  the  a-signee  of  the  as- 

signee shall  vouch  in  infimtum^  withm  these  words  (bis 
assigns). 

Warrant}/ to  a  man^         (a)  Ifa  man  infeoffeth  A.  to  have  and  to  hold  to  him, 

^iS^'wi^'^**^'  ^^^^  ^"^  *^*S"s  y  A  infeoffeih  B.  and  his  heirs,  B. 
voiuik,  '  dieth,  the  heir  of  B^  shall  vouch  as  assignee  to  A.  :  so  as 

(a)  IS K.  2.  Vouch.     .     ••      r       •  j        •  r       •  j        • 

263.  19  £.  2.  Garr.  hejfs  of  assignees,  ^nd  assignees  of  assigns,  and  assignees 
€5.  13  E.  1.  lb.  93.  of  heirs,  are  within  this  word  (assigns) ;  which  seemed 
oer'j caae.  7  £.  3!34*  to  be  a  question  in  Bracton's  lime      And  the  assignee 

19  E.  3.  9.  14  E.  3.     shgU  not  only  vouch,  but  also  have  a  waprantia  cartas* 

Garr.  3a  Bracton,  -^ 

ubi  supra.  9  £.  2.    Gait,  de  Chart.  30.    36  £.3.  Garr.  1.    4H.  8.  Dyer  1.  F.  N.B.135. 

.ft^c\*  *'f  a  T^^^  ^ot^  warrant  land  to  another  without  this 

Beirt  not  being  named  ^"^'ord  (heirs),  his  heirs  shall  not  vouch  (m)  :  and  regular- 

infoarranfy  cannot     jy  jf  he  warrant  land  to  a  man  and  his  heirs,  without 

vouch  i  .        ♦  .  . 

nor  oMiigni  riot  being  naming  assigns,  his  assignee  shall  not  voueh.     (o)  But 

named. 

!E3!ception  to  thie  rule^ '• • — — — — ... 

by  act  of  law. 

(6)  43  E.  3.  23.  (L  2)  With  respect  to  the  parties  wjio  may  take  advantage  of  a  war- 

26  £»  3.  68.  (Ante,  ranty,  it  is  observable,  that  all  such  as  are  parties  to  the  warranty^  that 
174 ^m.  b.  PoBt,  390  a.)  ^^*  ^^^  ^  ^^  named  in  tho  deed,  shall  take  advantage  of  the  warranty; 
40  E.  3.  14.  24  C  3.  ^  ^  ^^^  warrants  lands  to  anoUier,  his  heirs,  and  assigns;  in  this  case 
36  11  H.  4.  94*  '  ^^  the  heirs  and  assigns  may  take  advantage  of  it,  and  they  may  both 
39  E.  3.  lV.5  £.  3.  "^ouoh  and  rebut,  or  have  a  warrantia  eartd^  so  as  they  come  in  in  privity 
Aee  19.'  Pi'.  Com.  '  ^^  estatq ;  for  otherwise  the  heirs  or  assigns  cannot  vouch,  or  have  a 
4lg]  '  warrantia  carta! ^  though  they  may,  in  many  cases,  rebut  by  force  of  the 

warranty,  as  a  thing  annexed  to  the  land.    SpenccrU  case^  5  Co.  Tl.    tit-  * 

fr«,  385  a.    But  where  he  that  wouki  rebut  claims  above  the  warranty; 

there  he  shall  not  be  allowed  to  rebut.    Lineoln  College  case,  3  Co.  62, 

63,— [£rf.] 

(M)  Tile  doctrine  in  the  text  ipas  ditcuued-in  the  recent  case  of  Doe  r. 

Prntwidge^  4  Maitlt  and  SelvriJh  17B.    (Note  from  the  18th  hdo^  ^t. 

IS23.*?    " 


4)K.  XXXy«  OF  WAHRAKTf.  ^61 

if  the  father  lie  inf  offi^d  with  warranty  to  him  and  his 
heirs,  the  fatiier  infeoffrsth  his  eldest  80ii  wiih  warranty, 
and  dieth,  the  law  ^riveth  to  the  son  advanmgp  of  the 
warranty  made  to  his  father,  because  by  act  in  law  the 
Warranty  between  the  father  and  the  son  is  extinct 

But  note,  there  is  a  diversity  between  a  warranty  th^t/J'^-Tfi/yA^mnftf- 
is  a  covenant  real,  which  bindeth  the  parly  toyi.  Ul  lan.is^*''^^^,'|^^7r^-^"^^ 
or  tenements  in  recompenses  and  a  covenant  annexed  \oedioinnd  trhichyield$ 
the  land,  which  is  to  yield  but  damages,  for  that  a  c  >ve-  ^^ 

nant  is  in  manv  cases  extended .  further  than  the  warrau- 
tj.     As  for -example  : 

fcj  It  hath  been  adjudged,  that  where  two  coparce-(f)  4eE.  3.b.  per 
ners  made  partition  of  land,  and  the  one  made  a  covenant    *°^^*"' 
with  the  other,  to  acquit  her  and  her  heirs  of  a  suit  that  is- 
sued *out  of  the  land,   the  covenar«tee  aliened,  in  that  *3*-5  a« 
oase  the  assignee  shall  have  an  action  of  cov-  nant,  and 
yet  he  was  a  stran^r  to  the  covenant,  because  the  ac«^r^g^^>  *"*"  ^'^" 
^uittal  did  run  with  the  land  (m  2). 


(M  2)  See  ace.  Spencer't  ease,  5  Co.  16  Bally  v.  WellSf  3  Wilt.  26. 
Taiem  v.  Chaplin^  2  H.  Bl.  133.  So,^here  in  a  lease  for  yean,  the  lessee 
oo/enanted  wiLh  the  lessor,  his  executors  and  administrators,  to  re|)air; 
•and  the  lessor  died ;  it  was  held,  that  his  heir  might  bring  an  action  on 
the  cov^iant :  for  it  was  annexed  to  the  land,  and  went  to  the  heir, 
though  he  was  not  named.  Lougher  v.  WiUiamt,  2  Lev.  9.'.  But,  where 
the  lessor  was  only  tenant  for  life,  it  was  held,  that  his  heir  was  not  enti- 
tled to  the  benefit  of  covenants  made  with  him  :  because  the  lease  de- 
termined by  his  death.     Bradnell  v.  Roberts,  2  Wils.  143. 

On  a  covenant  for  further  assurance,  where  the  breach  happened  in 
the  life  of  the  covenantee,  but  the  damage  accrued  to  the  heir ;  the  heir 
has  a  preferable  title  to  the  executor,  to  bring  the  action  of  covenant. 
King  y.  Janes,  I  larsh.  107.  5  Taunt.  4I».  4  Maul.  &  S.  188.  Arul 
where  the  plaintiff  as  executrix  declared  that  the  del'cndaiit  by  deed, 
^XHiveying  to  plaintiff's  testator  certain  land  in  fee,  subject  to  redemp- 
tion on  payment  of  a  sum  certain,  covenanted  with  the  testator,  his  hcira 
and  assigns,  that  he  was  at  the  time  of  the  execution  of  the  deed  .-eieed 
in  fee,  and  had  a  right  to  convey,  Ac  and  assignetl  for  breach  that  the 
defendant  was  not  seised,  &c.  and  had  not  a  right  to  convey,  &c  it  wa^ 
beld,  that  the  executrix  could  not  maintain  this  action  without  showings 
•ome  special  damage  to  the  testator  in  his  life-time,  or  that  the  plain^iff^ 
claimed  some  interest  in  the  premises.  Kingdon  v.  Nottle,  \  MauL  &.  S. 
S55.  But  the  plaintiff  being  devisee  in  fee,  sued  afterwards  in  that  cha* 
racter,  stating  as  damage,  that  the  premises  were  thereby  of  much  less 
Taluethan  they  would  have  been,  and  that  she  \iad  been  pievented  from 
•elling  them  at  so  large  a  price  as  she  otherwise  would,  and  it  was  held 
that  the  actio,i  was  maintainable.  Kmgrfon  v.  J^oiih^  4  vlauU  &  >.  53. 
"6*6  farther  as  to  covenant,  hi  the  note  at  the  end  of  tbifl  •hapter.-««li2(i] 
Vo*.  11.  2  z 
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(309)*  *fdj  A.  seised  of  the  munor  of  D.  whereof  a  ohapel 

(j04«E-i-3a.Laur.  ^^  parcel,  a  prior  with  the  asseDt  of  hi«  convent  cove- 

Fakenham  *  case.  t 

2(1.4.6.  6H.4.  1.  nantoth  by  deed  indented  with  A.  and  his  heirs  to  cele- 
oM  '^^b  ^5^fo?"ir  ^^^^^  divii»e  fleirice  in  his  said  chapel  weekly,  for  the 
18*  Speooer's  caw.      lo^d  of  the  Said  manor,  and  his  servants,  &c.     In  this 

cast:  ihe  assignees  shall  have  an  action  of  covenant,  atbeit 

they  were  not  named,  for  that  the  remedy  by  covenant 

doth  run  with  the  land,  to  give  damages  to  the  party 

grieved,  and  was  in  a  manner  appurttnant  to  the  manor. 

(«)  t  H.  4. 6.  Hen.      ^ej  But  if  the  Covenant  had  been  with  a  stranger  to  cele- 

6 H^J.* i^^Hb.  5.        brate  divine  service  in  the  chapel  of  A.  and  his  heirs, 

fol.  17, 18.    Spencer's  there  the  assignee  shall  not  have  an  action  of  covenant ; 

for  the  covenant  cannot  be  annexed  to  the  manor,  because 
the  covenantee  was  not  seised  of  the  manor.  Set-  in 
Spencer's  case  before  remembered,  divtrs  other  diversi- 
ties between  warranties  and  covenants  which  yield  but 
damages. 

Auignu  of  pari  itftKe  And  here  it  is  to  be  observed,  that  an  assignee  of  part 
^'S^y^^^'  of  the  land  shall  vouch  as  a^^signee.  (*)  As  if  a  man 
10  E.  X  58.  5  E.  3.  make  a  feoffment  in  fee  of  two  acres  to  one,  with  warran- 
40.  ^>2E.  3.Coan-     ^    ^^  ^-       j^j^  heirs,  and  assigns,  if  he  make  a  ftoffmeot 

terplea  de  Vouch.  42.   "^  '  '  o     ' 

14  E.  3.  Vouch.  108.  of  one  acre,  that  feoffee  shall  voueh  as  ai»8gnee  ;  for  there 
S£. 3.  Ibid.  1/8.        ^^  ^  diversity  between  the  whole  e:»lale  in  part,  and  part 

of  the  estate  in  tlie  whole,  or  oi  any  part  As  if  a  man 
teeui  us  to  assignee  of  ^^l[^  a  warranty  to  him,  his  heirs,  and  assigns,  and  he 
land :  make  a  lease  for  life,  or  a  gift  in  tail,  the  lessee  or  donee 

■^^  S'*l'  ^"^\.i^'  »    shall  not  vouch  as  assignee,  because  he  huth  not  the  estate 

40  E.  3.  22   41  E,  3.    .  . 

Vouch.  69  &  100.  in  fee-Simple  whereunto  the  warranty  was  annexed  ;  but 
?H^b^2s'^''^  ^        ^^®  lessee  for  life  may  pray  in  aid,  or  the  lessee  or  donee 

may  vouch  the  lessor  or  donor,  an^i  by  this  means  he 
unless  the  whole  estate  ^\^q\\  take  advantag*^  of  the  warranty.     But  if  a  lease  for 

be  out  of  the  lessor.       ...  t   •     .     i   l  i        >  •     i  •     i* 

And  this  diversity  was  1 1  <<^i  or  a  gift  in  tal  be  made,  the  remainder  over  in  fee^ 

a«;reed,HiiK  ggdj  ^  leasee  or  donee  shall  vouch  hs  assignee,  because  the 

14  Ehz   m  Communi  .  ^   i      •  .  . 

Banco,  which  1  heard  whole  estate  is  out  of  the  lessor,  and  the  particular  estate 

and  observed.  ^nd  the  remainder  do  in  judgment  of  law  to  this  purpose 

make  but  one  estate. 

(yO  40  E.  3.  u.  c/j  If  a  man  in  feoff  three  with  warranty  to  them  and 

STH. 8.  Alienation     th^ir  hi  irs,  and  one  of  them  release  to  the  oiher  two^ 

aaiis license  31.  ihey  shall  vouch  :   but  if  he  had  released  to  one  of  the 

8U.4.8.  "^ 
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ather,  the  warranty  had  been  extinct  for  that  part,  for  he 
18  an  assignee* 

*/'frj  If  a  man  doth  warrant  land  to  two  men  and  their^        (^^^)    . 
heirs*  and  the  one  make  a  feoffment  m  fee,  yel  the  other  7  e.  3^  35.  46  E.  3.4* 
shall  vonch  for  his  moiety.     If  a  man  at  this  day  be  in- 
feoffed  with  warranty  to  him,  his  heirs  and  asaignsy  9j\^  Pfrsom  not  primfin 
he  make  a  fi^ift  in  tail,  the  remainder  in  fee,  the  donee  no/i^oueA; 
make  a  feoffment  in  fee,  that  feoffee  shall  not  vouch  as  as- 
signee, because  no  man  shall  vouch  as  as^i^nee  but  he    (See  Vaugh.  388.) 
that  Cometh  in,  in  privity  of  estate  ;  but  he  must  vouch 
liis  feoffor,  and  he  to  vouch  as  assignee,  but  such  an  as-**''"'?**^'*'***' 

.  ,  _^   ^  ,  ,  ,  named  th  the  tramifi* 

'  signe^^  may  rebut.    If  the  warranty  be  made  to  a  man  and  (y ; 
his  heirs  without  the.  word  (iissificns),  yel  the  avKsignee,  or 
any  tenant  of  the  land,  may  rebut     And  albeit  no  man  ^'* #'.«■*<»" *'**3'^*'* 
shall  vouch  or  have  a  warrantia  cariae,  either  as  party,  "***^ 
heir,  or  assignee,  but  in  privity  of  estate,  yet  any  that  is 
in  of  another  estate,  be  it  by  disseisin,  abatement,  intru- 
sion, uaurpntion,  or  otherwise,  shall  rebut  by  force  of  the 
w^rrranty,  as  a  thing  annexed  to  the  land,  which  some 
time  was  doubted  fhj  in  our  books  (n  2).     But  herein  is  fei^l^'se.^Lih.  10. 
a  diversity  to  be  observed,  when  in  the  cases  aforesaid  he  foi.  96  b.  Seymour's 
that  rebutt'th  claimeth  und^r  the  warranty;    and  when  g  ^  3  10.  46  e!  3, 4. 
he  that  would  rebut  claimeth  above  the  warranty;  for  l«  E- 3.  42.  45  E.-3. 
thpre  he  shall  not  rebut.    And  therefore  if  lands  be  givcii  35  ass.9.  ^  Aw.  39. 

8K.  31  Aw.  13. 

■ = J — • ■ — '  But  persons  claiming 

above  the  warranty^ 

(N  2)  The  warranty  wrought  by  the  word  c{«fi,aod  the  warranty  an-  '^^r  .       ^^  '**' 

nezed  to  an  excbano^e,  partition,  &c.  do*9  not  extend  to  assig^nces  :  but  ^ 
yet  in  cates  of  exchange,  and  of  warranties  by  the  word  dedU  the  as- 
aigoee  shall  rebut,  Ant.rl84  a.  and  b.  p.  254  So  any  man  that  has  the 
poi?scsSion  of  land;  althoug^h  he  have  no  deed  to  show  how  he  came  by 
the  poBicasion,  or  how  he  is  assignee,  may  rebut  the  demandant,  and  so 
bar  him,  and  defend  his'  own  possession  :  and  therefore  the  tenant  by  the 
curtesy,  donee  in  tail  that  is  in  of  another  estate,  i.  e.  by  disseisin,  or 
leoffiqeot  of  a  disseisor,  an  assignee  by  force  of  a  warranty  made  to  a 
man  and  his  heirs,  or  feoffee  of  a  donee  in  tail,  may  rebut  and  bar  the  ' 

demandant'by  the  warranty.  And  though,  in  general,  he  that  comes  to 
the  -land  merely  by  act  of  law,  in  the  post^  a^  the  lord  of  a  villain,  or  the 
lord  by  escheat,  claiming  by  title  paramount,  cannot  take  benefit  of  a 
"warranty  ;  yel  it  seems,  if  tho  warranty  had  bound,  and  had  ^)een  a  bar 
in  right,  that  is,  in  the  case  of  the  vilain,  if  the  warranty  had  descended 
before  the  lord  had  entered ;  and  in  the  other  case  if  the  ancestor  had 
died  before  the  tenant  (so  that  the  warranty  bad  descended  before  (he 
«soheat),  the  lord  of  the  villain  in  the  one  case,  and  the  lord  by  escheat 
in  the  other,  should  take  advantage  of  the  warranty  by  way  of  rebutter. 
Lincoln  College  ease,  3  Co.  62, 64«— [  Ed.  [ 
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to  two  brethren  in  fee-si »pp!e,  with  a  warranty  fo  the  ^. 
eWest  and  his  h  irs.  the  elHeer  dieth  without  issue,  the 
survivor,  alheit  he  be  heir  fo  hinrt.  y»»t  shall  he  neither 
vouch  nor  rebut,  nor  have  a  warrantia  cartaSf  because 
his  title  to  the  land  is  by  relMtioD  above  the  fall  of  the 
warranty,  and  he  come'h  not  under  the  estnie  of  hnn  ta 
whom  the  warranty  is  made,  as  the  disseisor,  &c  doth. 

(311>* 
(t)  Lib.  3.  foi.  6^,63.      *^*V  ^^  ^  man  make  a  gift  in  tail  at  this  day,  and  war- 
Lincolne  CoUoge        ^ant  the  Ian    to  him,  his  heirs,  and  assigns,  and  after  the 

donee  make  a  fuffment  an()  dieth  without  issue,  the  war- 
ranty is  expired  as  to  any  voucher  or  rebutter,  for  that 
the  estate  in  tail  whereunio  it  was  knit  is  spmt :  other- 
wise it  is,  if  the  gift  and  feoffment  had  been  made  b«'fore 
the  si&\ute  of  donis  condithtia/ibus  ;  for  thi-n  both  the 
donee  and  feoffee  had  a  fee  simple  ;  and  so  are  our  books 
to  be  intended  in  this  and  the  like  cases. 

(k)  14  id. 3.  Girr.  {kj  If  A.  he  seised  of  lands  in  fee,  and  B.  r^leaseth 

•  **«•  f'  »•  unto  him  or  confirmeth  his  estate  in  fee  with  warranty  tp 

him,  his  heirs,  and  assigns;  all  men  agree  this  w»riantjr 
to  be  gjood ;  but  some  have  hnlden,  th:it  no  ^arrany  caa 
be  raised  upon  a   bare  release  or  confirmation  without 

(I)  11  H.  4. 22.  pasHins;  some  estate  or  transmutation  of  possession.  (/)  Rut 

27  Viii.  sect 706.  '    *^^  t*^^»  *^  it  appeareth  by  Littleton  himself,  is  to  the 
738.  k  745.  contrary,  and  that  both  the  party,  and  (as  some  do  hold) 

his  assignee  shall  Vouch  ;  but  he  that  is  vouched  in  that 
cBiie  must  be  present  in  court,  and  ready  io  enter  into  the 

« 

warranty  and  to  answer  .  a^'d  the  tenant  must  show  forth 
the  deed  of  release  or  confirmation  with  warranty,  *o  the 
intent  the  demandant  may  have  an  answer  thereunto,  and 
either  deny  the  deed,  or  avoid  it ;  for  that  at  the  time  of 
the  confirmation  made,  he  by  whom  it  was  made  had  no- 
thing in  the  land,  &c,  for  otherwise  the  demandant  may 
W.  1  cap.  46.         counterplead   the   voucher  by  the  statute  of  W.  1    viz, 

that  neither  vouchee  nor  any  of  his  ancestors  had  any 
*385  b.  ^aeisi  n  v\  hereof  he  miarht  make  a  feoffment      And  tliis  is 

Vid. 20  R.  I.  statute  ,    ,  ?        *   *       r  »ii7    .     .u  j        u 

deVoteat.  ad  Warrant,  grounded  upon  the  said  statute  01  W.  I.  the  words  wnere* 
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.of  be,  SHI  neit  son  garrantor  en  present  (o  9),  tfue  Iny 
tfoiie  Ji^arranter  de  son  gree,  et  maintenafft  enter  en 
tesponSy  otherwise  the  tenant  must  be  driven  to  Yiv&wair 
rantia  earUs. 


(812)* 


*  (mj  Btit  a  warranty  of  itself  cannot  enlam^  an  estate;  (m)  2  *  H.  6. 15. 
us  if  the  lessor  by  deed  release  Ut  his  lessee  for  life,  and  m,^  3  H.  4.  13. 
warrant  the  land  to  the  lessee  and  his  heirs,  yet  doth  not  41  E»3.  Gair  16. 

^..         ,  .  .         ,  43  E.  3.  17.  43  Aas, 

this  enlarge  his  estate.  4^,  i^  am.  17. 

12  E.  3.  Taileb. 
32  £.  4. 16  b.  44  E.  3.10.    4f  Assv  Bassin^born't.   Ass.  Lib.  10.  fd.  97.    Seymour's  caae. 

fnj  If  a  m^n  make  a  feoff  nent  in  fee  with  warranty  to  W  ^l^-  ^  ^^}'  ^• 
liim,  his  heirs,  ami  assi^rn^,  by  deed  (as  it  must  be),  and 
the  feoffee  i  11  feoff  th  another  by  parol  (p '^).  thes'co^'d 
feoflR^e  shall  vouch,  or  have  a  warranfia  cartas  ^as  hath 
been  said)  as  a^^si^Mt^e,  albeit  he  ha'h  mo  de^^d  of  the  as- 
cic^nment,  beraHSi-  the  deed  compreheiidini^  the  warranty, 
doth  extend  to  the  assignee's  of  the  land  ;  and  he  is  a  suf- 
ficieat  assigtiee,  aloeit  he  hath  no  deed. 

foj  If  a.  man  infeoff  two,  their  heir^i  and  asftigns,  and  (0)  29  E.  3  70. 
me  of  them  make  a  feoffment  in  fee,  that  feoffee  *hail  uot^^j^^'i^ijE]*4"g^ 
Touch  as  assignee  (1). 


If /I  man  make  a  feoffment  in  fee  to  A.,  his  heirs  and  aiir 
figns,  A.  infeoffeth  B.  ip  fee,  who  re^infeoffeth  A,  he  or 


(0  3)  i,  e  if  he  have  not  his  wamintov  present.  The  stat.  W.  1.  c. 
40.  enacts,  that  in  writs  of  right,  and  also  in  possessory  writs,  there  shall 
be  a  counterplea,  that  the  vouchee  or  his  ancestors  never  had  seisin  of  the 
lands  in  demand,  or  the  services  of  them,  sinoe  the  seisin  of  him  by 
whom  the  demandant  claims,  and  before  the  writ  purehased,  whereof  he 
mi«:ht  enfeoff  the  tenant  or  his  ancestors.  Bat  if  the  vouchee  was  pre- 
sent in  ooort,  and  entered  immediately  into  warranty,  tKe  demandant 
«oiild  not  counterplead.  2  Inst.  "^43.  6  Com.  Dig.  438, 439.  Voucher, 
fB  L)  But  the  Statute  of  Vouchers  20  Kd.  1.  stat.  1.  which  enacts 
tint  such  counterplead  or  averment  should  be  admitted,  whether  the 
party  vooehed  be  absent  or  present,  withotit  any  respect  had  unto  his  ab» 
senoe  or  presence.  By  the  14  Ed.  3.  stat.  1.  c  18.  it  is  enacted,  that  if 
the  tenant  voqch  to  warranty  a  dead  man-,  an  averment  that  he  is  dead, 
ahoald  be  reoei ved — [  Ed. ] 

(?  2)  That  is,  before  the  29  Cha.  2  c  3.r^[^rf.] 

(1)  The  Other  oijav  vouch  for  his  moiety,  as  is  observed  in  the  preced- 
m  pa^e ;  but  if  they  make  partition,  both  have  lost  it.  Hob.  25.--[^trf- 
Jkr,;i«te334  r     .       >  — v^ 


u$ 
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hia  assigns  shal?  never  vouch,  for  A.  cannot  be  his  owa 
assignee.  But  if  B.  bad  infeofied  the  heir  of  A.,  he  majr 
vouch  as  assignee ;  for  the  heirs  of  A.  may  be  assignee  to 
A.  inasmuch  as  he  claimeth  not  as  heir. 

fpj  If  a  roan  make  a  feoffment  by  deed  of  lands  to  A. 
to  have  and  to  hol«i  to  him  and  his  heirs,  and  bind  bin 
and  his  heirs  to  warrant  the  land  in  /ormd  prasdictd  ^ 
this  warranty  shall  extend  to  the  feoffee  and  his  heirs: 
but  ir  he  had  warranted  the  land  to  the  feoffee,  the  war- 
ranty  had  not  extended  to  his  heirs,  except  the  wordv 
h^d  been,  to  him  and  his  heirs. 


(Ante,  20  b.) 


If  a  man  letteth  lands  for  life,  the  remainder  in  tail,  the 
remainder  eddem  formd.  this  i^  a  good  estate  tail,  quia 
idem  semper  re/ertur  proximo praecedenti  (2). 


390  a. 

A  w>man  in  certain 
etuet  may  voadi  her 
husband' 

(313)» 
andeeonverso. 
(q)  4  E.  2.  Voucher 
243. 946. 


A  man  infeoffeth  a  woman  with  warranty,  they  inter- 
marry *and  are  impleaded,  upon  the  default  of  the  bus* 
band  the  wife  is  received,  she  shall  vouch  her  husband, 
&c.  notwithstanding  the  warranty  was  put  in  sujtpense. 
("qj  And  so,  on  the  other  side,  if  a  woman  infeoff  a  man 
with  warranty,  and  they  intermarry  and  ai«  impleaded, 
the  husband  shall  vouch  himself  and  his  wife  by  force  of 
the  said  warranty. 


jfn  in/ant  m  venire  sa     (t)  An  infant  en  venire  sa  mere  may  be  vouched  if 

mere  may  be  vouched    Q^^     |^g  j^j^  ^  {,{^^1     ^„j    jf  „qj    g^^jj,  ^  ^^^  j,eir  tO  the 
■wtw  (he  heir  at  law,  "  '  . 

(ARte,348a.)        warranty;  but  he  cannot  be  vouched  alone  without  the 

isa^irE  f  Briefed" '^^'^'^  *^  *^®  common  law,  for  process  shall  be  presently 

873.  8  £.  2.  Vouch,     awarded  against  him. 

237.  11  E.  3.  lb.  13. 

11£   3.  Quar.  Imp.  158.  38  E.  3.  7  4^29.  41  E.  3.  in  Dower.  9  H.  6. 24.  PL  Com. 

tStowel's     cue,    per   SaODden  &  Browne. 


(S)  If  a  man  ttakes  a  feoffment  in  fee  by  deed  to  three,  and  wariaiita 
the  land  to  them  el  euUibet  eorum^  this  warranty  is  joint  because  the  es- 
tate or  interest  was  joint ;  but,  if  their  estates  were  several,  their  war- 
ranty would  be  seTeral.    5  Rep,  }S.«— [jBt</ler,  Note  335.  ] 
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«'  Evert/  warranty  which  deseendeih  to  him  that  is         ^3*i^  a. 
*  heir  to  him  who  made  the  warranty  by  the  common  ^^^^  comnumiaw 

•^     ^  maybe  vow hea  with 

laWf  8fC,^*     Hereupon  many  things  Worthy  lo  be  known  tlu  heir  of  if u  land; 
are  to  be  understood. 

{sj  First,  that  if  a  man  infeofieth  afiother  of  an  acre  of  (i)  40  E.  3. 14. 
ground  with  warranty,  and  hath  issue  two  sons,  and  dieth  ^^^  ^is,) 
seised  o{  another  acre  of  land,  of  the  nature  of  borough 
JSn^Iish,  the  feofifee  is  impleaded,  albeit  the  warranty  de- 
scendeth  only  upon  the  eldest  son,  yet  may  he  vouch  them 
both ;  the  one  as  heir  to  the  warranty,  and  the  other  as 
heir  to  the  land:  for  if  he  should  vouch  the  eldest  son 
only,  then  should  he  not  have  the  fruit  of  his  warranty, 
▼iz.  a  recovery  in  value  ;  the  youngest  son  only  he  cannot 
▼ouch,  because  he  is  not  heir  at  the  common  law,  upon 
whom  the  warranty  descendeth  (1). 

f'tj  So  it  is  of  heirs  in  gavelkind,  the  eldest  may  be  (i)  22  E.4.  (0. 4E.3. 
vouched  as  heir  to  the  *  warranty,  and  the  other  sons  in  j^jj?^^*^- ^'^* 
respect  of  the  inheritance  descended  unto  them,   (u)  And  (8  Rep.  8  b.) 
in  like  sort,  the  heir  at  the  common  law,  and  the  heir  of  376  b. 

the  part  of  the  mother,  shall  be  Touched :  but  the  heir  at  anrt  eUcHon. 

the  common  law  may  be  vouched  alone  in  both  these  W  49_A88.4.,^E.3, 

,       ,      .        r  ,22.    (Hob.  25.) 

cases,  at  the  election  of  the  tenant :  et  sic  de  similibus. 

(w)  In  the  same  manner  if  a  man  dieih  seised  of  certain  (w)  32 E.  3.  Vouch. 

lands  in  fee,  having  issue  a  son  and  a  ^daughter  by  one  ^314)* 

venter,  and  a  son  by  another,  the  eldest  son  entereth  and 

dieth,  the  land  descends  to  the  sister ;   in  this  case  the 

warranty  descendeth  on  the  son,  and  he  may  be  vouched 

as  heir,  and  the  sister,  as  heir  of  the  land  :  in  which  and 

the  other  case  of  borousch  English,  the  son  and  heir  h\  J-^i* of  tht  rwnery  in 

.,  1         L      '  1  •         t       1  .  .     .    rahit  and  the  recofin^ 

the  common  law  having  nothing  by  descent,  the  whoX^pemc.insueheaseybe^ 
h>s8  of  the  recovery  in  value  iieth  upon  the  heirs  of  ii^Q^i^^^^^f^roftlu: 
land,  albeH  they  be  no  heirs  to  the  warranty.     Then  put     (Pl.Com. 515) 
the  case  that  there  is  a  warranty  paramount.  Who  shall 
deraign  that  warranty  ?   and  to  whom  shall  the  recom- 


(1)"38JS:.3.22.     43  i:.  3.  19.  40.    Ast.  A\.    43  £.3. 55.     21.  J5. 
3L  46.    21  E.  3, 36.  21  E,  -T.  12.  6  H.  7.  2."  Hal,  MSS.-^BuUer.] 


penfte  in  va^ue  go  ?  Sone  have  suidy  that  as  they  are 
voiicht'd  tog  er,  so  shall  thev  avouch  ovtr,  and  thai  the 
recompense  in  vtlue  shall  enure  accmdiiig  to  the  loss  f 
aiul  that  the  effort  must  pursue  the  cansey  as  a  recoverj' 
ID  va'ue  by  a  warranty  «>f  the  part  o^  the  mother  shall  gB 
to  the  heir  of  the  part  of  the  mother,  &c. 

(2Cro«2|8.)  Some  others  hold,  that  it  is  against  the  maxim  of  Islw, 

that  hey  that  are  not  heirs  to  the  warranty  should  join  m 
voucher,  or  to  take  bent  fit  of  »he  v\arranly  whii'h  ne- 
sceitded  not  to  them  ;  but  tftat  the  1  eir  at  the  crmman 
law,  to  whom  the  warranty  descended,  s^aU  deraii^n  the 
warranty,  and  recover  in  value  ;  and  that  thisuoth  iitand 
with  the  rule  of  the  common  law. 

Others  hold  the  contrary,  and  that  this  should  be  both 
aeainst  the  ruh  of  law,  and  airainst  reason  also  :  for  by 

y_"\  t^Y   9   ♦if  'RacO- 

veriein  valueSS.  *^^'  **"'®  ®'  **^^'  (^J  ^^®  VOUChee  shall   ntVi-r  sue   to  have 

1  E.  3.  iz.  33  E.  3.    execution  in  value,  until  execution  be  >iied  agiiisl  I'ira. 

lb.  160.  10  E.  3. 52.  "*^^  '"  ^"^^  ^"^^  execution  can  ne^  er  be  sued  ogams'  the 
18E.  3.  )i.  l^ib.  1.  heir  at  the  common  law,  therefore  he  canncit  sue  to  i;av^ 
0^.  execution  over  in  value.     Secondly,  it  should  be  against 

reason,  that  the  heir  at'  the  common  l»w  should  have 
totum  lucrumj  and  the  special  heir*  totum  damnum, 
tv")  32  E.  3.  Vouch.    |  ^^^  j„  ^^j^  books  (uj  thit  this  reason  is  yieldeii.  that 
(Plow  I.  ila.MtD-     the  spe/iRl  h' ir  should    not    be  vouchtd  onl>  j   for  (saj- 
ielacaie.)  they)  if  the  special  heirs  should  be  vouched  only,  »hrm 

could  not  they  deraiecn  the  warranty  over  :  which  should 
be  n>i5chif'V0u«i,  that  they  should  lose  the  bi*nefit  of  the 
warranty,  if  they  ^^hould  he  vouche<l  only  Hut  if  the 
heir  at  the  common  law  were  vnuch^'d  with  them,  (as  by 
the  law  he  ougtit)  -dl  might  he  saved  ,  and  therefore  study 
well  this  point  how  it  may  be  done. 

(315)*  * (^)  If  tenant  in  general  tail  be,  and  a  common  recs* 

(a)  Vid.  Fi.  I'om.  fol.ypry  is  had  agninsl  him  and  his  wife,  where  his  wife  hath 

514.  (3  Kep.  5.  f .  ^  '^,  ^  .   ^  -    ^ 

10  Rep.  35.  Dr.  &      noflung,  and  th  y  vouoh,  ^nd  have  judgement  to  recover 

^iV^.*'*^*^*  5,^^*^:,     in  value,  tenant  in  tail  dieth,  and  the  wile  surviveth  ;  for 

101  b.    See Cro.  Uiz.  \  .,  ,     ,    .         .     .      .  » 

670.)  that  the  iss  e  i»>  tail  h'*fl  the  whoh*  lttss<  the  recompense 

shall  enure  wholly  to  him  }  and  this  wife^  albeit  she  wa^ 
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party  to  the  judgment,  shall  have  nothing  in  the  recom- 
pense,  for  that  she  loseth  nothing. 

(a)  If  the  bastard  eigne  enter  and  take  the  profits,  h«  ^J^ierf  ir^  *"*^  ^* 
shall  be  Touched  only,  and  not  the  bastard  and  the  mu-  (a)  17  E.  3.  ^9. 
lier ;  because  the  bastard  is  in  appearance  heir,  and  shall  |^  f"  2[  y^^  o?' 
not  disable  himself.  6  H.  7.  2. 

fb)  If  a  man  be- seised  of  lands  in  gavelkind,  and  hath  Diwmfy*between  a 
issue  three  sons,  and  by  obligation  bindeth  himself  ^''^d  J^^J^j^^^^^^ 
his  heirs  and  dieth,  an  action  of  debt  shall  be  maintaina-  hHn, 
blc  against  all  the  three  sons,  for  the  heir  is  not  chargea-^j  g  3.  titDetT. 
ble  unless  he  hath  lands  by  descent  Dy.SEiiz  23lJ.   . 

^  (Moor  74.) 

/"ej  So,  if  a  man  be  seised  of  land  on  the  part  of  his  (O  11  H.  7. 12. 

^2  fro  25  h  218 

mother,  and  bind  himself  and  his  heirs  by  obligation,  and  )  siderf.  238.  Tj£ 
dieth,  an  action  of  debt  shall  lie  against  the  heir  on  the  *20.  Hob,  35.) 
part  of  the  mother,  without  naming  of  the  heir  at  the 
common  law.     And  so  note  a  diversity  between  a  per- 
sonal lien  of  a  bond,  and  a  real  lien  of  a  warranty. 

« 

^d)  If  two  men  make  a  feoffment  in  fee  with  a  warran-  SS6  b. 

r<A  17  F  3    Joint.  A\ 

ty,  and  the  one  die,  the  feoffee  cannot  vouch  the  survivor  i^^^  7  |^  ^  j,  3] 
only,  but  the  heir  of  him  that  is  dead  also  (s  2);  but  other-  46. 12  H.  7. 3, 
wise,  if  two  jointly  bind  themselves  in  an  obligation,  and  39  £*  %  40. 19  H.  6. ' 
the  one  die,  the  survivor  only  ^hall  be  charged.  SS.  Lib.  3.  iol.  14. 

■^  "  ,    .         Matthew  Herbert's 

case.  (1  LeoD.  322.  March.  125.  AUea  41.  Savil  693.  Clay.  3.) 

If  a  feme  heir  of  a  disseisor  infeoffeth  me  with  warran*  365  b« 

ty,  and  marrieth  with  the  disseisee,  if  after  the  disseisee •^'"^'"J^J*^*?'* 
bnng  ^  praecipe  against  me,  I  shall  rebut  him,  in  respect ano/A€r*ir^^. 
of  the  warranty*  of  his  wife,  and  yet  he  demandeth  the^^  R^LA^^e^^^* 

8  Rep.  53  b      Poet, 

-, 1^ _ . ,._  326  a.  Dr.  tt  Stud. 

41  b.  1 1..eoD.  ^1.) 

(8  S)  But  in  Moor..  20.  it  is  said,  that  if  two  make  a  feoffment,  and  one  -^•'10^ 

of  them  die,  the  heir  and  the  survivor  may  be  vouched,  or  the  survivor 
onlj,  at  the  election  of  him  who  has  the  warranty. 

According  to  Sir  fVilluun  Herberts  case^  3  Co.  14.  if  two  are  bound  to  ^ 

warrant  land,  and  both  of  them  die,  the  heirs  of  both  of  them  ought  to  be 
Touched,  and  shall  be  equally  charg;ed.    And  if  the  heir  be  vouched  in 
the  ward  of  three  several  persons,  the  one  of  them  ooly  shall  not  be 
but  they  flhall  «U  1m  charged  equally.    Tbid.-— Etf.] 

Vto,  mu  S  a 
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land  in  another's  ri^ht  (t  2).  And  s6»  if  the  husband  and 
wife  demand  the  right  of  the  wife,  a  warranty  of  the  col- 
lateral ancestor  of  the  husband  shall  bar  (u  8). 

LITTLETON.  JlLSOy  in  some  cases  it  may  fe,  that  albeit  a  collar 
^^^'1*^''^^^  ^^  teral  warranty  be  made  in  fee^  fyc.  yet  such  a  war- 
feaied,  tuspended,  dtr  ranty  may  be  defeated  and  taken  away,  •as  i/  te- 
*^h^  "''  **'***"  nant  in  tail  discontinue  the  tail  in  fee^  and  the  dis- 
B^.  matter  ifiiaw.  continuee  is  disseised^  and  the  brother  of  the  tenant  in 
I^'Zi^f'il  refeaseth  by  hv,  d^d  to  the  disseisor  all  his  right, 
being d^fiau^tlu  ^c.  with  warranty  in  feCj  and  dieth  without  issue^ 
dSb^!^^    *  ^^  ^^  l^^ont  in  tail  hath  issue  and  die  ;  now  the 

issue  is  barred  of  his  action  by  fm  ce  of  the  collateral 
warranty  descended  upon  him  (w  2.).  But  if  after" 
wards  the  discontinuee  entereth  upon  the  disseisor,  then 
may  the  heir  in  tail  have  well  his  action  ofiotmoAon^ 
SrCy  because  the  warranty  is  taken  away  and  d^fiat- 
erf,  for  when  a  wa)rranty  is  made  to  a  man  upon  an 
estate  which  he  then  had^  if  the  estate  be  defected,  the 
warranty  is  defeated  (x  2). 

* 

3S8  a.  '  ^^Jinddiefh  unthout  issue,  fyc^^    Here  (as  before  in 

Vid.  8«ct  707.       ^j^jg  Chapter  hath  been  noted)  ihe  collateral  warranty  doth 

descend  upon  the  issue  in  tail,  before  any  right  doth  de*- 
scend  unto  him. 

389  a.  ^<  When  a  warranty  is  made  to  a  man  upon  an  es^ 

tate  which  he  then  had,  if  the  estate  be  defeated,  the 
warranty  is  defeated. ''    Here  it  appeareth,  that  although 


(T  2)  For  it  shall  be  presumed,  Uiat  he  has  land  in  her  right  to  the 
Talue  of  that  which  he  demands,  which  mig;ht  be  recovered  from  him 
and  his  wife  by  force  of  the  warranty,  and  therefore  he  shaU  be  rebutted 
to  aroid  circnity  of  action.    Hawk.  Abr.  467.^  £d.] 

(U  2)  Supra,  p.  28'^  n.  (N 1).— [£rf.] 


rW  2)^upra,  p.  282.  n.  (N  1).— [£rf.] 


^X  9)  But  if  an  estate  be  bound  by  a  warranty,  and  afterwardfl  the  es- 
tate to  which  warranty  was  annex^l  be  defeated  as  to  a  particalar  es- 
tate only,  the  warranty  shall  not  be  defeated  :  as  if  tenant  for  life,  re- 
mainder to  A.,  be  disseised,  and  an  ancestor  of  A.  releases  to  the  ili«f<»>«or 
with  warranty  and  dies,  and  afterwards  tenant  for  life  enters  or  recorers  ; 
yet  the  remainder  will  be  bound  (at  common  law)  by  the  warranty. 
2  Rol.  Abr.  740.  4  Cam.  Dig.  303.— [£rf.] 
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a  ooUateral  warranty  be  descended,  (ej  yet,  if  the  state  («)3  H-  ?•  ^b- 

whereunto  the  warranty  was  annexed  be  defeated,  albeit  cuime  10.  9  H.  4,  t. 

it  be  by  a  mere  stranger  (as  in  this  case  that  Littleton  P^-  Com.  I6t. 

here  puts,  by  the  discontinuee)  the  warranty  is  defeated  ; 

and  although  the  discontinuance  remain,  and  no  remitter  * 

wrought  to  the  heir,  yet  the  warranty  is  defeated,  and 

bar  remoYed,  so  as  the  ^issue  in  tail  may  have  his^/^w-      ^.^  »?   * 

tnedofij  and  recover  the  land.     Sublato principali  toUi- 

tur  adjunctum  (1). 


(10  Rep.fS.) 


IN  the  same  manner  it  isj  if  the  discontinuee  make  LITTLETON 
d  feoffment  in  fee^  reserving  to  him  a  certain  rentf  [Sect  742. 389  a.^ 
andj  for  default  of  payment  a  re  entry ,  fyc.  and  acoU 
lateral  (78)  warranty  of  the  ancestor  is  made  to  the 
feoffee  that  hath  the  estate  upon  condition^  fyc. 
and  (a)  dieth  without  issuer  albeit  that  this  warranty 
shall  descend  upon  the  issue  in  tailj  yet  if  after  the 
rent  he  behind^  and  the  *  discontinuee  enter  into  the  ^^  ^' 

land  (79)  f' then  shall  the  issue  in  tail  have  his  recovery 
by  writ  ^j/*  formed  on,  becaunse  the  collateral  warranty 
is  defeated.  •Snd  so  if  any  such  collateral  warranty 
be  pleaded  agahist  the  issu€  in  tail,  in  his  action  of 
formedon,  he  may  show  the  matter  as  is  aforesaid, 
how  the  warranty  is  defeated,  fyc*  and  so  he  may  well 
Tnaintain  his  action,  (80)  (jre. 

(78)  garrantie  de  ancestor  est  fait        (79)  Le.  added  in  L.  tnd  M.  and 
•"-^meesier  relessa,  L.  and  M-  and    Roh. 

Roh*  (80)  &e,  not  in  L.  and  M.  nar. 

Roh. 


(1)  If  a  man  makes  a  feofiment  with  warranty,  non-feo(iment  i»  a  good 
plea;  for  if  the  feoffment  be  avoided,  the  warranty  also  is  avoided,  for 
that 'depends  apon  the  feoffihent  But  it  is  otherwise  in  the  oase  of  a 
lease  far  years ;  for  if  a  man  makes  a  lease  for  years  and  covenants  t* 
warrant  and  defend  the  land  to  the  lessee :  in.  tiiis  case  the  lessee,  if  he 
be  oostedy  whether  by  one  having  title  or  not,  may  maintain  covenant 
against  the  lessor.  Brownlow"^  Rep.  part  2.  fol.  165.— [Bu^/cr,  Note  343.} 

(A)  Hers  it  seems^  the  wards  **  the  ancestor^'  should  be  understood. 
For,  as  Mr,  Ritso  c^serves,  it  is  not  the  discontinuee  who  is  here  spokea 
o(  nor  the  feoKee  who  hath  the  estate  upon  condition,  but  the  collateral 
ancestor  of  the  tenant  in  tail,  wha  made  the  warranty.  See  Mr.  Ritso's 
lotr.  p.  114.  and  the  reading  above  under  note  (7S).— *N«te  from 
18th  hmd.  Edit.  1823.] 
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389  b.  Here  Littleton  putteth  another  case  upon  die  aame 
^'     '^       i^und  and  reason,  viz.  where  the  state  wbereunlo  the 

warranty  is  annexed  is  defeated,  there  the  warranty  it- 
self is  defeated  also,  which  is  one  of  the  maxims  of  the 
common  law. 

LITTLETON.         ^LSO,  if  tenant  in  tail  make  a  feoffment  to  Ai» 

SotfuJ^^r^or^^^^  anfl^  fl/f^  the  uncle  make  a  feoffment  in  fee 
iaket  back  at  large  an  with  Warranty ^  fyc,  to  another^  a/ul  after  the  feoffee 

Hh^wZ^^d^'  ^^^  ^^^^  ^^^  ^^  enfeoff  again  the  uncle  in  fee,  and 
feated :  '    after  tht  uncle  enfeoffeth  u  stranger  in  fee  ujithout 

warranty  J  and  dieth  without  issue,  and  the  tenant  in 
tail  dieth,  if  the  issue  in  tail  will  bring  his  writ  qf 
formedon  against  the  stranger  that  was  the  Uist fe- 
offee (81)  and  that  by  the  uncle,  the  issue  shall  not  be 
barred  by  the  warranty  that  was  made  by  the  uncle  to 
the  first  feoffee  of  his  untie,  for  that  the  said  war- 
ranty was  defeated*  and  taken  away,  because  the  un- 
(318)*  cle  took  back  to  him  (82)   as  great  an  estate  from 

his  (83)  Jirst  feoffee  to  whom  the  warranty  was  madej 
as  the  same  feoffee  had  from  him.  And  the  cause 
why-  the  warranty  is  defeated  is  this,  viz.  that  if  the 
warranty  should  stand  in  his  force^  then  the  uncle 
should  warrant  to  himself ^  which  cannot  be. 

390  a.  Here  Littleton  putteth  another  case  where  a  warranty 
\  •"?  •      •)       njg^y  |jg  defeated,  as  when  the  uncle  takeih  back  as  large 

an  estate  as  he  had  made,  the  warranty  is  defeated,  be- 

cause  he  cannot  warrant  land  to  himst^lf.    '(f)  And  so  it 

Vouch.  266.  40  E,  3.  is>  if  the  uncle  had  made  the  warranty  to  the  feoffee,  his 

lt'J^^^'^\.v  «  beirs  and  assigns,  and  taken  back  an  estate  m  fee,  and 

68.  14  E.  3.  Vouch,    after  enfeoffed  another,  yet  the  warranty  is  defeated,  tor 

sr^lSE^s^^^** h^**'  ^^*^  ^®  cannot  be  assignee  to  himself,  and  a  man  shall 
IM.  17.  E  3. 73, 74*  not  regularly  vouch  himself  as  assignee  of  a  fee-simple, 
^"739')^'  ^*  ^*-  and  the  law  will  not  suffer  things  inutile  and  unpn^fiiablt. 
,(g)  40  E.  3. 14  a.        Cg)  And  yet  if  the  father  be  enfeoffed  with  warranty  to 

41  E.  3.  25  a.  (Ante, 
384  IUl.Abr.98  8.) 

(81)  ite.  added  in  L.  and  M.  and        (83)  dil,  added  is  V  w^  M-  tn« 
Roh.  Kbh. 

^82)  R^rist^^rist,  L.  and  M. 
and  Roh. 
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him  and  hia  heirs,  the  father  eofeoflfeth  his  heir  appaiseat 
in  fee  (▲  3)  and  dieth,  he  (as  it.  hath  been  s«id)  shall 
vouch  himself,  and  the  heir  in  borough  English,  by  rear 
ton  the  act  in  la<v  determined  the  warranty  between  the 
father  and  the  son  (b). 

• 

(h)  But  if  a  man  maketh  a  feoffment  in  fee  with  war-««««  iftheetiateum 

././y>i-.>  •  1    %     j^    ^     reeorweved  to  him  and 

lanty  to  tlie  feofiee,  his  heirs  and  assigns,  and  the  feoffee  ^^  ,0^ . 
fe^^nfeoffetb  the  fooffiir  and  his  wife,  or  the  feoffor  and  ^7^*4^47'?'*^* 
any  other  atrangerr,  the  warranty  remaineth  still  (b  3.) ;  iSE.  3. 56.  99  E.  3. 
or  if  two  do  make  a  feoffment  with  warranty  to  one  and  ^'  ^^^Jgg^C 
his  heirs  and  assigns,  and  the  feoffee  re  enfeoff  one  o(or  to  kmand  a  stran- 
the  feoffors,  the  warranty  doth  also  remain  (c  3. ).  ^^'  ^^' 

BUTj  if  the  feoffee  had  made  an  estate  to  the  uncle  rc^\^Jh^I?n  *  i 
r     *  /•/•/•  •     *   -7         •       .j;  •       p     [Sect.744.390  a.] 

for  term  of  life^  or  in  taxly  saving  the  reversion^  ^c.  whert  the  warranior 

or  a  fnft  in  ^toAl  to  the  uncky  or  a  lease  for  term,  of^^*^  *^*  ^  lest  a- 

j.^    ^r  *    J  c       '     ^j.'         •  *Z  1    tatt^  the  warranty  is 

hfe,  the  remainder  over^  fyc,  m  this  case  the  warranty  but  n^^ended. 
is  710/(84)  altogether  taken  away^  but  is  put  in  sus-  (319)* 

pense  during  the  estate  that  the  uncle  hath,  •  For  af 
ter  thaty  that  the  uncle  is  dead  unthout  issuCj  (85)  S^c. 
then  he  in  the' reversion^  or  he  in  the  remainder,  shall 
bar  the  issue  in  tail  in  his  writ  of  formedon  4y  the  col- 
lateral  warranty  in  such  case,  (n  3.)  ^c.  But  other- 
wise it  is  where  the  uncle  hath  as  great  estate  in  the 
land  of  the  feoffee  to  whom  the  warranty  was  madCf 
as  the  feoffee  hath  himself    Causa  patet 

(84)  poMf  not  in  L.  and  M.  nor        (85)  See.  added  in  L.  and  M.  and 
Rob.  Eoh. 


(A  3)  It  appears  from  what  follows,  tiiM  tbe  worcby  **  with  warranty,^ 
ihoold  here  be  understood. — [E^.  J 

(B)  f^ide  mUellOb,  140  b.  376  b,  384  6.  385  6.--[Note  from  IBth 
Lond.  Edit.  1833.] 

(B3)  For  thou^  the  fee-simple  of  the  warranty^  and  of  the  estate 
warranted  meet  in  the  same  person,  yet  another  is  jointly  seised  with  him, 
wiio  would  be  ppejvdioed  if  the  warranty  should  be  eictinct.  Hawk. 
Abr.  497,  498.---[JM.] 

(C  3)  And  the  reason  is,  becauae  the  other  feoflor  may  stiU  waiTant 
Hie  lands  to  him  who  was  hifl  companion,  ai  well  a9  to  the  first  feoffee. 
Hawk.  Abr.  498— [^ff.] 

(D3)  Supra,  p.  38^  n.  (N  1).— {£<<.] 
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390  a.  "  jFbr  /erm  o/*  /i^c,  or  in  taiV*    Here  it  appearetb^ 

(»)ieE.3.Voach.87.(f)that  by  takinga  (A)  lease  for  life,   or  a  gift  in  tail, 

44  E.  3.  38.  26  B.  3.    ^«  .     .  .    . 

66. 17  E. 3. 47.  the  warranty  18  Suspended. 

lO  E.  3.  30.  13  E  3.    Counterplea  de  Vouch.  42.  14  E.  3.  IK  12.  (4  Rep.  SS:) 

(fc)  6  B.  2.  Vouch.  «57.    3E.  3.  lb.  201.    5  K.  3.  lb.  178.     18  E.  3.  52.  14  E.  3. 
Vouch.  109.   31E.3.Ib.25.  43  £.3.  7.  44E.3.38.  32  E.  3.   Voucherl02. 

(i)  21 E.  3. 36  a.  &  b.      '^  But  is  put  in  suspense. ''     (/)  Tenant  in  tail  maketfa 
16.45E^3  TiL^ffi.  *  ^^^^^^cnt  in  fee  with  warranty,  and  disaeiseth  the  dia- 
. 44  E.  3.  Ibid. 31.        continuee,  and  dieth  seised,  leaving  assets  to  his  issue. 
^Lron^  m  (>o.       Some  hold,  that,  in  respect  of  this  suspended  warranty- 
Car.  145.)  and  assets,  the  ^issue  in  tail  shall  not  be  remitted,  but 
390  b.         u^g^  |})^  discontinuee  shall  recover  against  the  issue  la 
tail,  and  he  take  advantage  of  his  warranty,  if  any  he 
hath,  and  afler  in  a  formedon  brougiit  by  the  issue,  the 
discontinuee  shall  bar  him  in  respect  of  the  warranty  and 
assets ;  and  so  every  man's  right  saved  (1). 

« 
LITTLETON.         ALSO,  if  the  unck  after  such  feoffment  made  with 

ea^hems  attminted^oe  attainted  of  felony,  or  outlawed  of  felony,  such 
Oitwurantsfudete^  collateral  warranty  shall  not  bar,  nor  grieve  the  issue 

in  the  tail,  for  this,  that  by  the  attainder  of  felony, 
the  blood  is  corrupted  between  them,  Sec. 

990  b.  Note  a  warranty  granted  upon  a  release.    Hereof  you 

Sect  73a  706.       ^j^ j|  ^^^^  before  in  this  Chapter. 

(3M)*  *And  where  Littleton  saith  {attaint  of  felony),  if  a 

man  be  convicted  of  felony  by  verdict,  and  delivered  to 

(m)  8E.  t.  Voacher  the  ordinary  to  make  purgation,  {m)  he  cannot  be  vouch* 

St;  y.*^.,^***'*      cd,  for  that  the  time  of  his  purgation  (if  any  should  be) 

is  uncertain,  and  the  demandant  cannot  be  delayed  tipon 
such  an  uncertainty  ;  but  the  tenant  is  not  without  reme- 
dy, for  he  may  have  his  warrantia  cartse. 


(1)  "  But  cUariy^  if  the  warranty  werenever  executed,  as  tn  (he  ease  qf 
fine^  ntrrender  unth  warranty^  and  assets,  there  shall  be  aremitterJ**  HTal. 
MSS.— [Bw««-,  Note  344.] 
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Id  the  same  manner  it  is,  if  a  man  be  attainted  of  high  391  b. 

freasoDi  the  warranty  is  also  defeated, 

ALSOy  \f  tenant  in  tail  be  disseised,  andqfter  make  LITTLETOir. 
a  release  to  the  disseisor  with  warranty  in  fee^  and^^^  .*»lD-j 
qfter  the  tenant  in  tail  is  attaint,  or  outlawed  offekh 
ny,  and  hath  issue  and  dieth;  in  this  ease  the  issue  in 
tail  may  enter  upon  the  disseisor,  Jind  the  eause  is 
for  this,  that  (87)  nothing  maketh  discontinuance  in 
this  case  but  the  warranty,  and  warranty  may  not 
descend  to  the  issue  in  tail,  for  this,  that  the  blood  is 
corrupt  between  him  that  made  the  warranty  and  the 
issue  in  tail. 

FOR  the  warranty  always  abideth  at  the  common     LITTLETON. 
law  (the  collateral  warranty  is  not  restrained  by  the  sta-  '■reoM  ^3^ 
tute  of  donis  conditionaHbus,  but  a  lineal  warranty,  is  re- vid.  sect Vll,  712. 
strained  by  the  statute,  unless  there  be  assets  ;  as  former- 
ly at  large  hath  been  said),  and  the  common  law  is 
such  (88),  that  when  a  man  is  attaint  or  outlawed  of 
felony^  which  outlawry  is  an  attainder  in  law,  that 
the  blood  between  him  and  his  son,  and  all  others 
which  shall  be  said  his  heirs,  is  corrupt  (e  3.),  so  that 
(89)  nothing  by  descent  may  descend  to  any  that  may 
be  said  his  heir  by  the  common  law.     And  the  wife  of 
such  a  man  that  is  so  attaints  shall  never  be  endowed 
of  the  tenements  of  her  husband  so  attainted  {r  3). 
And  the  cause  is,  for  that  men  should  more  eschew  to 
commit  felonies  (90).     But  the  issue  in  tail,  as  to  the 
tenements  tailed,  is  not  in  such  case  (91)  barred,  'ie-  (321)* 

cause  (92)  he  is  inheritable  by  force  of  the  statute,  and 

(ST)  mil,  added  in  L.  and  M.  and  (90)  ice,  added  in  L.  and  M.  and 

Roh.  Rob. 

(88)  Hel,  added  in  L.  and  M.  and  (91)  barren  not  in  L.  and  M.  nor 
Rob.  Roh. 

(89)  wd,  addedin  L-  andM.  and  (92)  t/,  added  in  L.  and  M.  and 
Roh.  Roh. 


(B  3)  Sat  ant  p.  189.  n.  (C.).-^Ed.] 

(F  3)  Bat  at  this  day  the  wife  of  a  man  attainted  of  felony  iidowahle. 
See  ant  41  a.  rot  1.  p.  618.  n.  (Q  l.)-^[£ir.} 
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not  by  the  course  of  the  common  latu :  cmd  there/ore 
such  attainder  of  hisfyther,  or  of  his  ancestor ^  in  the 
tei7,(M3),  shall  not  put  him  out  of  his  right  by  force 

of  the  tail,  fyc. 

» 

391  b.  <<  The  issue  in  tail  may  enter. "     And  the  reason  is, 

for  that  by  the  attainder  of  the  father,  it  is  now  in  judg^ 

ment  of  law  bui  a  reieafie  without  warranty  ;  for  albeit 

^^MLsin  **  the  warranty  at  the  time  of  the  release  was  cfiectual,  jret 

it  worketh  no  discontinuance  unless  it  descent  eUi  upon 
the  imite  in  tail ;  so  at  if  it  be  defeated,  extinct,  or  de^ 
ta'mined  in  the  life  of  the  tenant  in  tail,  then  no  discon- 
tinuance is  wrought ;  and  so  it  is  if  tenant  in  tail  hath  is- 
sue,  and  releaseth  to  the  disseisor  with  warranty,  and  af- 
th»u^ he  better'      ^r  >>  attainted  of  felony*  and  after  obtaineth  his  pardon 
wardt  pardoned:        j^^d  dielh,  the  issue  in  tail  may  enter ;  (*)  for  the  pardon 
ri^  4  6B^  55     ^^  ^^*  restore  the  blood  as  to  the  warranty,  nor  makcfth 
9  h!  5.9. 31 K  i.       the  issue  in  that  case  inheritable  to  the  warranty.     But  if 

p.^2b.^26  Aii^i!**  **  '^^  '"  *'^'  '"  ^^^^  ^^  *^*^  ^^^  attainted  of  felony 
49  Aw.  4.29.  Am.  11.  in  the  life  of  his  father,  and  obtained  his  charter  df  pai^ 

17  fU  Coiiiin  '        ^^^*  *"^  *^*^  ^'^^  father  had  died,  the  issue  cannot  enter 
Walungham^s  cmae.     into  the  *land  in  respect  of  the  corruption  of  blood  upon 

3E.2.  Diaoent  Br.      ^      .4  •    j         ri.*     «^ir 

64.  Stanf.  W.  Cor.      ^^  attaindiT  of  himself. 

195, 19^    See  in  the  Chapter  of  Temmt  by  the  Corteby,  tonehing^  th»  matter.     Plowd. 

557  b.  Ante,  8  a.) 

*392a 
(n)  Bract  lib.  3.  fol.        C^J  And  it  is  a  ji^eneral  rule,  that  haying  respect  to  M- 

132, 133. 276  k  lib.   those  whose  blood  was  corrupted  atthe  time  of  the  attain^ 
5. 374.  Brttton,  fol.      .        ^.  1       j  *t.       ^  ^r  •         /»  li     j 

215  b.  Fieta,  lib.  1.     der,  the  pardon  doth  not  remove  the  corruption  of  biooa 
cap.28.  neither  upward  nor  d(»wnward.     As  if  there  be  gmmlfa- 

ther,  father,  and  son,  and  the  grandfather  and  father  haire 
divers  other  sons^  if  the  father  be  attainted  of  felony  and 
pardoned,  yet  dolh  the' Mood  remain  corrupted  net  only 
above  him  and  about  him,  but  also  to  all  his  children  bom 
at  the  time  of  his  attainder. 

secut  0$  to  ir<ue  60m      Biit  in  the  case  of  Littleton,  if  tenant  in  tail  at  the  time 
nfltT  ih€  pwrdm.        ^f  ^j^  attainder  had  no  issue,  and  after  the  obtaining  of 

his  pardon  had  issue,  that  is»ue  should  have  been  bound 
by  the  warranty ;  for  by  the  pardon  he  was  as  a  nevr 

f93)  &c.  added  in  L.  and  M.  and  B«h. 
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creatare,  tanquam  */Uius  terrasy  whose  blood  upwards  (323)* 

remain  corrupted  ;  but  for  th6  issue  had  after  the  pardon, 

he  is  inheritable  to  his  father ;  and  if  his  father  had  issue 

before  the  pardon,  and  hath  issue  also  after,  and  dieth, 

nothing  can  descend  to  the  younjrest,  for  that  the  eldest 

is  living  and  disabled.     But  if  the  sldest  son  had  r^ied  in  ^^  ^'"^  ^'  ''^^  ^  *'^ 

the  life  of  the  father  without  issue,  then  the  youngest 

should  inherit 

('oj  If  a  seignory  be  granted  with  warranty,  and  the  398  b. 

tenancy  escheat,  the  seignory  whereunti  the  warranty  yl^^''j2.  Pi^c^f ' 
was  annexed  is  extinct,  and  consequcdtly  the  warranty  292. 16  B. 3.  Age  46. 
defeated,  and  it  shall  not  extend  to  tiie  land ;  eisic  m^-^EJ^Gar^*??? ^' 

Tnilibus.  See  in  the  Chapter  of 

4  ViUeDagey  sect  200. 

If  a  collateral  ancestor  release  with  warranty,  and  enter 
into  religion,  now  the  warranty  doth  bind ;  but  if  after 
he  be  deraigned,  now  it  is  defes^ted, 

J1L80,  if  tenant  in  tail  enfeoff  hi^  uncle^  which     LITTLETON. 
enfeoffs  another  in  fee  with  warranty,  if  after  *f^^%^^2u^^^^ 
feoffee  by  his  deed  release  to  his  uncle  all  manner  of  Onreieate  of  au  war" 
warranties y  or  all  mann^  of  covenants  reaL  or  all^^'^^.^^  ^?^: 

J  "  ^  -9  rumU  real^  or  all  de- 

manner  of  demandsy  by  such  release  the  warranty  ismandt,  bythewarran- 

extinet.     And  if  the  warranty  in  this  atse  he  pleaded  ^^^^^^^f' 
against  the  heir  in  tail  that  bringeth  his  writ  qftor-iinet. 
medon,  to  bar  the  heir  of  his  actiony  if  the  heir  have 
(94)  and  plead  the  said  release^  4l*c.  he  shall  defeat  the 
plea  in  bar,  fyc,     (Here  it  appeareth,  that  the  release    [Coke^  393  a«3 
being  made  to  the  uncle  being  his  ancf^stor,  the  deed  doth 
aAer  the  decease  of  the  uncle  belong  to  him,  and  there- 
fore he  cannot  plead  it,  unless  he  siioweth  it  forth.)   •^nd 
many  other  cases  and  matters  there  be,  whereby  a  man 
may  defeat  a  warranty,  4'C. 

Littleton,  having  spoken  in  what  cases  warranties  may  39t  b* 

be  defeated  and  extinguished  by  matter  in  law,  now  he^^      ^^  '^ 

showeth  how  a  warranty  may  be  discharged  or  defeated 

(94)  It  dif  rtleas  et  ceo  pUdast-^^  pledatl  U  dit  reteas^  &e.  in  L.  and  M.' 

Vol.  II.  3  B 
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(5  R«p.  71  a.) 


(323)* 
Vid.  Lob.  8.  fol.  153, 
154.  Altham'i  case. 
46E.  a3.45E.3.23. 
Vid.  before  in  the 
Chapter  of  Releases, 
lect  508. 

(Port,  t91  b.) 

(lO  14  AsB.pt.  2. 
SEliz.  Djrer188. 
9  E.  4.  5%  b.  (Plowd. 
S  b.  Maoxers  ease* 
(Ante,  319  b.  20  a. 
a  Rep.  7.) 

*^398«. 


f: 


(5  Rep.  70.) 


fi  45  E.  3.  23. 
3  Rep.  14.) 


by  matter  in  deed  :  and  hereupon  he  putteth  an  example 
of  a  release  in  three  several  manners. 

First,  by  a  release  of  all  warrantiet. 

^Secondly,  by  release  of  all  covenants  real^ 

And  thirdly,  by  a  release  of  all  demands. 

CpJ  If  a  man  make  a  gift  in  tail  with  warranty,  this 
warranty  is  also  intailed,  and  therefore  a  release  made  by 
tenant  in  tail  of  the  warranty,  shall  not  bar  the  issue,  no 
more  than  his  release  shall  bar  the  issue  to  bring  an  at- 
taint upon  a  false  verdict,  or  a  writ  of  error  upon  an  er- 
roneous *judgment  given  against  the  father,  nor  his  gift 
can  bar  the  issue  of  the  deed  that  create  the  estate  tail, 
nor  of  any  other  deed  necessary  for  defence  of  the  title. 

^^•d/ier  the  feoffee  release.'^  Littleton  here  putteth 
his  case  where  one  is  bound  to  warrant :  put  the  case 
(qj  then  that  two  make  a  feoffment  in  fee,  and  warrant 
the  land  to  the  feoffee  and  his  heirs,  and  the  feoffee  re- 
lease to  one  of  the  feoffors  the  warranty,  yet  he  shall 
vouch  the  other  for  the  moiety.  And  so  it  is  if  one  en- 
feoff two  with  warranty,  and  the  one  release  the  warraa- 
ty,  yet  the  other  shall  vouch  for  his  moiety. 


Soiimajfbeexiin^         *^  Jind  many  Other  cases  and  matters  there  6e, 
I^Metf  ty  a  tf^eos-    fji^j^^^iy  ^^  ^^^  ^^y  defeat  a  warranty^  4'^."    As, 

(Vau^387.)  namely,  by  a  defeasance,  as  other  things  executory  may. 
in  Browning's  case.  '^Iso  a  warranty  may  lose  his  force  by  taking  benefit  of 
or  fry  taking  bo^fit  offj^^  g^m^^     i^  Viprsscipe  the  tenant  voucheth,  and  at  the 

seguatur  sub  suo  pericuhf  the  tenant  and  the  vouchee 
make  default,  whereupon  the  demandant  hath  judgment 
against  the  tenant  And  afterwards  the  demandant  brings 
a  scire  facias  against  the  tenant  to  have  execution  ;  in 
this  case  the  tenant  may  have  a  warrantia  cartse^  And 
if  in  that  case  a  stranger  had  brought  a  praecipe  as^ainst 
the  tenant,  he  might  have  vouched  again,  for  by  the  judg- 
ment given  against  the  tenant  the  warranty  lost  not  his 
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force ;  but  if  the  tenant  had  judgment  to  recover  in  value  (Hob.  87.) 
against  the  vouchee,  he  should  never  vouch  again  by  rea* 
son  of  that  warranty*  because  he  had  taken  advantage  of 
the  warranty.  And  it  is  to  be  observed,  that  upon  the 
pr>  .'Ci'Ss  o{9ummaneas  ad  warrant izandum,\{  the  sheriff 
return  the  vouchee  summoned,  and  he  make  default,  the 
tenant  shall  have  a  capias  ad  valenfiam  ;  but  if  he  re- 
turn that  the  vouchee  had  nothing,  then,  after  the  sicut 
alias  ei  pluriesy  a  sequatur  *sub  suo  periculo  shall  is-  (344)* 

sue ;  and  there  if  the  vouchee  make  default,  the  tenant 
shall  not  have  judgment  to  recover  in  value,  for  be  was 
never  summoned  :  and  it  appeareth  of  record  that  he  hath 
nothing,  but  in'  the  capias  ad  vatentiam  it  appeareth 
that  he  had  assets,  and  he  had  been  summoned  before  : 
but  in  some  s^jecial  cases  there  shall  be  two  recoveries  in 
value  upon  one  warranty.  As  if  a  disseisor  give  lands 
to  the  husband  and  wife,  and  to  the  heirs  of  the  husband, 
the  husband  alieneth  in  fee  with  warranty,  and  dieth,  the 
wife  bringeth  a  cui  in  vita,  the  tenant  vouch  and  recover* 
eth  in  value,  if  after  the  death  of  the  wife  the  disseisee 
bring  a  praecipe  against  the  alienee,  he  shall  vouch  and 
recover  in  value  again. 

(rj  So  it  is  where  the  wife  bringeth  a  writ  of  dower  (r)  45  £,  3.  Vouch* 
against  the  alienee,  he  shall  recover  in  value,  and  after 
her  death  he  shall  recover  in  value  again,  upon  the  same 
warranty. 

In  the  same  manner  it  is,  if  a  man  be  seised  of  a  rent  (Hob.  38.) 
by  a  defeasible  title,  and  releaseth  to  the  tenant  of  the 
land  all  his  right  in  the  land,  and  warranteth  the  land  to 
him  and  his  heirs,  if  he  be  impleaded  for  the  rent,  he  shall 
vouch  and  rtcover  in  value  for  the  rent ;  and  if  after  he 
be  impleaded  for  the  land,  he  shall  vouch  and  recover  in 
value  again  for  the  land  :  but  in  these  and  the  like  eases, 
the  reason  is  in  respect  of  the  several  estates  recovered, 
but  for  one  and  the  same  estate  he  shall  never  recover  but 
once  in  value  ;  and  though  the  land  recovered  in  value 
be  evicted,  yet  shall  he  never  take  benefit  of  that  war- 
ranty after. 
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jriarantynutyhtde-      And  as  warranties  may  be  defeated  in  the  whole,  so 
(Ant^seV  b.)      ^h^y  ^^y  ^  defeated  as  to  part  of  the  benefit  that  may  be 
^'^  1  ^fl^  t^v  'L      ^^^^  ^^  ^^®  same,     fsj  As  he  that  hath  a  warranty  may 
Garr.34,S5.37.         make  a  defeasance  not  to  take  any  benefit  by  way  of 
22  H. 6. 61.  8H.  7.6.  yoy^i^^p.  j^  the  like  manner,  that  he  shall  take  no  ad- 
vantage by  way  of  tourrantia  cartm^  or  by  way  Of  re*  • 
butter. 

LITTLETON.         JiND  it  is  to  be  understood^  that  in  the  same  manr 
[8ect.749.393.  b.]  ^^  ^  ^^^  collateral  warranty  may  be  defeated  by 

XrftnMi  worranuy  may  %^  *j  w  ^ 

bedefeuted  in  the  same  matter  in  deed  or  in  law ;  in  the  same  manner  may  a 
n^^^ eoliateral    Uneal  warranty  be  *d  feated.  {95)^0.   For  i/the  heir 
(325)*  in  tail  bringeth  a  writ  of  formedon,  and  a  lineal  war- 

ranty of  his  ancestor  inheritable  by  force  of  the  tail, 
be  pleaded  against  him^  *  with  this^  that  assets  (/c- 
scended  to  him  of  fee-simpley  (96)  which  he  hath  by  the 
same  ancestor  that  made  the  warranty;  if  the  heir 
that  is  demandant  may  adntil  and  defeat  the  warran-- 
ty^  that  sufficeth  him  ;  for  the  descent  of  other  tene- 
ments of  fee-simple  maketh  nothing  to  bar  the  heir 
toithout  the  warranty y  fyc. 

393  b.  *^Jlnd  a  lineal  warranty ^  8^c,  with  this,  that  assets 

S^B.^Ibid.^*  ^'^descended  to  him,  fyc.''  Hire  it  appeareth  by  Littleton, 
11  £.  2.  Ibid.  83.  that  a  lineal  warranty  and  assets  i^  a  good  plea  in  a  for- 
40  e.  3. 9.'  14  H.  4.    ^^^don  in  the  desconder  i  wherein  it  is  to  be  known,  that 

39.  24H.  8.  Taile  if  tenant  in  tail  alienetii  with  warranty,  and  leave  assets 
Br.  33. 4  Mar.  Dier     ^      ,  ••/.*!_•  •         m  j    i      i-         l  .  « 

139.  Lib.  la.  fol.  37     ^^  descend  ;  if  the  issue  in  tail  doth  alien  the  assets,  and 

38,  in  Mary  Porting-  die,  the  issue  of  that  issue  shall  recover  the  land,  bt  cause 

tODacase. 

(6  Reg.  SI.)        the  lineal,  warranty  descendeth  only  to  him  with*  ut  as- 
sets ;  for  neither  the  pleading  of  the  warranty  without 
the  assets,  n(»r  the  assets  without  the  warranty,  is  any  bar 
(Ante,  3r4  a.  b.)     in  the  formedon  in  the  descender.     But  if  the  issue  to 

4*0 fcT  ^Qh^4J0^    whom  the  warranty  and  assets  descended  had  brought  a 

Moor  55.)  formedon,  and  by  ju<igment  had  been  barred  by  reason 

of  the  warranty  and  assets  ;  in  that  case,  albeit  he  alieQ<» 
eth  the  assets,  yet  the  estate  tail  is  barred  for  ever  :  for  a 
bar  in  a  formedon  in  the  descender,  which  is  a  writ  of 

^95)  See,  not  in  L.  and  M:  nor        (96)  que  Had,  not  in  L.  and  M, 
Roh.  nor  Roh. 
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the  highest  nature  that  an  issue  in  tail  can  have,  is  a  good 
bar  in  any  other  formedon  in  the  descendei|  brought  af- 
terwards)  upon  the  same  gift 

« 
In  this  section  Littleton  showeth,  that  in  the  same  man- 
ner that  a  collateral  warranty  may  be  defeated  by  matter 
in  deed,  or  by  matter  m  law,  so  may  to  all  intenis  and 
purposes  a  lineal  warranty,  whereof  he  putteth  an  exam- 
ple of  a  lineal  warrauty  and  assets  (o  3). 


(G  3)  Warranties  have,  in  modern  praqtice,  been  totally  superseded 
by  covenants ;  because,  if  the  covenantor  covenants  for  himself  and  his 
heirs,  it  is  then  a  covenant  real,  and  deticenda  upon  the  heirs,  who  are 
bound  to  perform  it,  provided  they  have  assets  by  descent,  but  not  other- 
wise :  if  hp  covenants  also  for  his  executors  and  administrators  (and  they 
are  bound  by  covenants  witiiout  being  named,  except  in  the  case  of  co- 
Yenants  to'  be  performed  personally  by  the  covenaittor,  in  which  there 
hoB  been  no  breach  before  his  death,  Cru.  Eliz.  553.),  bis  personal  assets, 
as  well  as  his  real,  are  likewise  pledged  for  the  perlormance  of  the  cove- 
nant, which  makes  such  a  covenant  a  better  security  than  a  warranty.—^ 
it  is  also  in  some  respects  a  less  security,  and  therefore  more  beneficial 
to  the  gprantor  ;  who  usually  covenants  only  for  the  acts  of  himself  and 
bis  ancestors,  whereas  a  general  warranty  extends  to  all  mankind.  2  Bl. 
Com.  304. 

The  covenants  usually  entered  into  by  a  vender  seised  in  fee  are,  Ist. 
that  he  is  seised  in  fee ;  2dly,  that  he  has  power  to  convey ;  3dly,  for  quiet 
enjoyment  by  the  purchaser,  his  heirs,  and  assigns ;  4thly,  that  the  lands 
are  free  from  incumbrances ;  and,  la3Uy  for  lurther  assurances.   ■ 

Upon  the  construction  of  these  covenants,  the  second  of  them  has  been 
held  to  be  synon3rmous  to  the  first :  for  if  the  vendor  be  seised  in  fee,  be 
has  power  it  convey.  3  Lev.  46.  But  the  converse  of  this  proposition 
is  not  universally  true.  See  4  Cra.  Dig.  78.  Where  a  vendor  has  only  a 
power  of  appointment,  the  first  covenant  ought  to  be,  that  the  power  was 
well  created,  and  is  subsisting  ;  and  the  other  covenants  should  be  similar 
to  those  entered  into  by  a  grantor  seised  in  fee.  Sugd.  Law  Vend  3d  edit, 
p.  327-  As  to  the  covenant  for  quiet  enjoyment  it  was  formerly  held,  that 
it  extended  to  all  eviction  whatever.  Mountford  v  Catesby,  Dyer,  328  a. 
But  it  seems  to  be  now  settled,  that  such  a  covenant  shall  not  extend  to  a 
tortious  eviction,  but  to  evictions  by  title  oiUy ;  because  the  law  itself  de- 
fends every  one  against  wrong.  And  therefore  though  a  person  should 
covenant  in  the  most  :^eneral  terms  for  the  title  to  lands,  yet  such  covenant 
will  not  be  held  to  extend  to  tortious  entries  :  for,  if  a  purchaser  is  tor- 
tiously  evicted  or  disturbed,  he  has  his  remedy  at  law ;  and,  if  be  ia  legally 
evicted,  he  has  his  action  on  the  covenant.  2  Saund.  17S  a.  n.  8.  181  a. 
n.  10.  Dvdley  v.  Folliott,  3  T.  R.  584.  Et  vid.  J^oble  v.  Smithy  1  H.  Bl. 
34.  Vaugh.  12^.  But  where  a  person  covenants  to  indemnify  a  purchaser 
against  a  particular  person  by  name,  there  the  vendor  is  bound  to  defend 
the  purchaser  against  the  entry  of  that  person,  whether  by  title  «or  not. 
Potttry.  Mapes,  Cro.  Eliz.  212.  Hob.  35.  1  Rol.  Abr.  430.  pi.  13.  Hai/nes 
T,  Biekersiaff^  Vaugh.  118.  A  covenant  for  right  to  convey  extends  not 
only  to  the  title  of  the  covenantor,  but  also  to  his  capacity  to  grant  the 
estate.  Therefore^  where,  upon  a  conveyance  by  a  man  and  his  wife, 
the  husband  covenanted  that  they  had  good  right  to  convey  the  lands, 
and  the  wife  was  under  age,  it  was  held,  that  the  covenant  was  broken, 
JWuA  V.  ^shton.  Sir  T.  Jones,  196.  Sugd.  Law  Vend.  415. 

These  covenants  are  real«nd  pass  to  all  the  assignees  of  the  land,  ,^o 
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majr  maintain  aotiom  upon  tfaem,  a|;ainit  the  rendor  and  his  hain.  Mid' 
Umare  y.  OoodalU  \  Hoi.  Abr.  5^1.  Spetuer  v.  Boytt^  4  Ves.  J70.  And 
ceMtuit  que  trust  ^re  entitled  to  the  benefit  of  all  covenants  entered  into  by 
persons  9eUin«^  lands,  for  securing  the  title  of  such  lands.  Su|;d.  Law 
Vend.  4i)9.  Density  v.  Custanee,  4  T.  K.  75.  Covenants  for  the  title  have 
been  restrained  for  u  inwards  of  a  century  to  the  acts  of  the  vendor  and 
hii  ancestors,  and  of  all  persons  el  aiming  under  them :  and  although, 
where  covenants  are  several  ami  of  distinct  natures,  it  has  been  held, 
that  restrictive  words  annex«>d  to  one  of  the  covenants  shall  not  control 
the  generality  of  the  others,  thoug^h  thoy  all  relnte  to  the  same  larid,  3 
Lev.  47.  Httghes  v.  Bennett,  Cro.  Car. 495.  9.  C.  T.  Jo.  403.  Crasfrrdr. 
Qrafiford^  Cro.  Car.  I(H> ;  yet,  where  all  the  covenants  have  the  same  ob« 
ject,  and  restrictive  words  are  inserted  in  the  first  of  them,  they  will  be 
construed  a'«  extending^  to  all  the  covenants,  althoug^h  they  are  distinct 
3  I^ev.  46.  Thus,  in  the  ca?e  of  Brouming  v.  fVrtght^  2  Bos.  Sc  P.  13. 
where  a  vendor,  who  claimed  an  estate  in  fee  by  purchase,  sold  the  estate, 
and  co^  enante<]  that,  notwithstanding;  any  act  done  by  him  to  the  con- 
trary, he  was  seisexl  in  fee,  **  and  that  he  had  good  right,  &c.'*  to  convey  to 
the  vendee,  and  hit  heirs  and  assigns,  in  manner  afore&aid ;  and  the  ven- 
due was  evicted  by  a  person  claiming  under  a  title  paramount  to  that  of 
the  vendor ;  though  it  was  contended  on  the  part  of  the  plaintiff,  in  an  ae* 
_tion  of  covenant  brought  by  the  vendee  ag  inst  the  representatives  of  the 
vendor,  that  the  words  ^  good  right,*'  &c.  extended  to  all  persons  whate- 
'  ver.  and,  consequently,  that  the  vendee  was  entitled  to  recover  his  par- 
chase  money ;  yet  the  court  held  that  these  words  were  either  a  part  of 
the  preceding  special  covenants,  or,  if  not,  that  they  were  qualified  by  all 
the  other  special  covenants,  which  restrained  the  covenants  to  the  acts  of 
the  vendor  and  bis  heirs,  and  those  claiming  under  him.  h'A  vid.  3  Bos.  & 
p.  574-  Peles  v.  Jervies,  Dyer,  ^40.  Cro  Jac  615.  pi-  5-  Broughtonr, 
Conway,  Dyer,  240.  vlo.  58.  cited  8  East,  89.  But  where  releasors  co- 
venanted that,  ^'  for  and  notwithstanding  any  act,  &c.  by  them,  or  any 
or  either  of  them  done  to  the  contrary,'^  they  had  good  title  to  convey  cer- 
tain lands  in  fee ;  and  also  that  they  or  some  or  one  of  them,  ^  for  and 
notwithstanding  any  snch  matter  or  thing  as  aforesaid,"  had  good  right, 
^c.  to  grant ;  and  likewise  that  the  releasee  should  **  peaceably  and  quiet- 
ly enter,  hold,  and  enjoy  the  premises  granted,  without  the  lawful  let  or 
disturbance  of  the  releasors  or  their  heirs  or  assigns,  or  for  or  by  any 
otiier  person  or  persons  whatsoever  ;**  and  that  the  releasee  should  be  kept 
harmless  and  indemnified  by  the  releasors  and  their  heirs  against  all  other 
titles,  charges,  kc.  ^*  save  and  except  the  chief  rent***  issuing  and  pay- 
able out  of  the  premises  to  the  lord  of  the  fee.  The  court  hekl,  that 
the  generality  of  the  covenant  for  quiet  enjoyment  against  the  releasors 
and  their  heirs,  and  any  other  person  or  (persons  whatsoever,  was  not  re- 
strained by  the  qualified  covenants  for  good  title  and  right  to  convey  for 
and  notwithstanding  any  act  done  by  the  releasors  to  the  contrary.  Howdl 
V.  Richards,  1 1  Rast,  6:^  And  where  the  first  covenant  is  general,  a 
eul>sequent  limited  covenant  will  not  restrain  the  generality  of  the  pre- 
ceding covenant,  unless  an  express  intention  to  do  so  appear,  or  the  co- 
venants be  inconsistent.  Thus,  if  I  covenant  that  I  have  a  lawful  right  to 
grant,  and  that  you  shall  enjoy,  notwithstanding  any  claiming  under  me; 
these  are  two  several  covenants,  and  the  first  is  general,  and  not  qualified 
by  the  second  ;  the  one  covenant  goes  to  the  title,  and  the  other  te  the 
possesion.  Jformanv.  Fester,  1.  Mod.  101.  F.t.  vid.  Gain^orrf  v.  Orifith, 
1  Saund.  58.  1  Sid.  32H.  2  Bos.  &  P.  23—25.  So,  where  the  assignor  of 
certain  shares  in  a  patent  right  covenanted  that  he  had  good  right,  tc. 
to  convey  the  shares,  and  that  he  had  not  by  any  means,  directly  or  indi- 
rectly, forfeited  any  right  or  authority  he  ever  had  over  the  same ;  it 
was  held,  that  the  gejierality  of  the  former  words  of  the  covenant  was 
not  restrained  by  the  latter.  Hesse  v.  Stevenson,  3  Boe.  k  P.  565.  And 
Lord  Alvanley  observed,  that  the  omiasion  of  the  usual  words  *^  for  and 
notwithstanding  any  act  by  him  done  to  the  contrary,"  was  almost  of  itself 
decisive.    And  that  the  oourt  ought  not  to  indulge  parties  in  leaving  out 
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words  which  are  ordinarily  introduced,  and  by  which  the  real  meaning  of 
the  parties  might  be  plainly  introdaoed.  Ibid.  Et  vid.  Barton  v.  Fitz- 
geraid^  5  Bast,  530.  And  as,  on  the  one  harid,  a  subsequent  limited  co- 
Tenant  does  not  restrain  a  preceding  general  covenant,  so,  on  the  other 
hand^  a  preceding  general  covenant  will  not  enlarge  a  subsequent  limited 
covenant,  Trenehard^,  Hoskins^  Winch.  91.  1  Sid.  328.  2  Bos  &  P.  19. 
It  should,  however,  be  observed,  that  although  general  covenants  will 
not  be  cut  down,  unless  the  intention  of  the  parties  clearly  appears,  Cooke 
r.  Fotpndes^  \Lev.4D.  IKeh.  95  Proctor  v.  ./oAruon,  Yelv.  175.  Cro. 
Eliz.  y09.  Cro.  Jac.  233.;  yet,  if  general  covenants  are  entered  into  con- 
trary to  the  intention  of  the  parties,  equity  will  afford  relie£  Coldeott  y. 
Hill,  1  Ch.  Ca.  15.  1  Sid.  3'28.  Fielder  v.  Sttuiiy,  Findi.  90.  2  Bos.  & 
P.  26.  3  Bos.  &  P.  575.  Sugd.  Law  Vend  420 — 427-  The  principle  of  the 
doctrine,  that,  where  the  vendor  has  himself  purchased  the  tidate,  the  co- 
venants shall  be  restrained  to  his  oWn  acts  (2  Bos.  &  P.  22.  3  Pow.  Cony. 
206. 210.),  is  thus  stated  by  Mr.  Fearne : — Regularly  a  vendor  who  pur- 
chases lands  himself  with  proper  covenants  from  those  who  convey  to  him, 
cannot  reasonably  be  required  to  covenant  further  than  against  himself, 
and  those  claiming  under  him.  This  is  a  practice  founded  in  reason,  where 
the  vendee  obtains  the  full  benefit  of  all  the  covenants  in  the  conveyance  to 
the  vendor,  to  the  same  extent  as  his  vendor  had  them,  by  obtaining  the 
possession  of  the  deeds  containing  those  covenants.  When  the  vendor  has 
parted  with  his  means  of  claim  or  remedy  against  his  grantor  for  breach 
d  his  covenants,  and  transferred  them  to  the  purchaser,  by  delivery  of 
the  deeds,  and  such  vendee  comes  into  the  vendor's  place,  in  that  respect, 
by  the  acquisition  of  such  deeds,  it  would  be  unreasonable  that  the  vendor 
should  make  himself  liable  for  any  such  breach.  He,  by  departing  with 
the  means  of  remedy  or  compensation,  must  be  understood  to  have  dis- 
chai^^  himself  from,  and  the  vendee  by  accepting  those  means,  to  have 
taken  upon  himself  the  peril  or  ri^  of  such  breach,  and  the  duty  of  en- 
Ibreing  its  remedy  or  compensation.  Fearne's  Posth.  Works,  1 10.  Mr. 
Fearne,  however,  thought,  that  where  the  vendor  retains  the  tiCle  deeds, 
he  is  bound  to  enter  into  covenants  extending  to  the  acts  of  the  persons 
against  whose  acts  he  is  indemnified  by  the  deeds  in  his  possession,  see 
7%e  Lord  BuekhurtV*  eate^  1  Co.  1. ;  but  he  also  thought  these  covenants 
should  |be  qualified  by  the  insertion  of  a  covenant  on  the  part  of  the  pur- 
diaaer,  that  in  case  any  claim  should  be  made  under  the  vendor's  cove- 
nants against  the  acts  of  the  former  owner,  and  he  (the  vendor)  should 
produce  the  deeds,  in  order  to  enable  the  purchaser  to  avail  himaelf  of 
the  covenants  contained  in  them,  then  no  advantage  should  be  taken  of 
the  vendor!s  covenants.  This  however  is  a  distinction  never  attended  to 
in  practice :  if  a  vendor  is  entitled  to  retain  the  title  deeds  on  account  of 
their  relating  to  a  larger  estate  than  the  one  sold  or  otherwise,  he  entera 
into  the  usual  covenant  for  the  production  of  them,  but  never  enters  into 
more  extensive  covenants  for  the  title  on  account  of  his  retaining  the 
deeds.  Sugd.  Law.  Vend.  329  Where  a  vendor  does  not  claim  by  pur- 
diaseinthe  vulgar  and  confined  acceptation  of  that  word  (2  Bl.  Com. 
241.)  ;  that  is,  by  way  of  bargain  and  sale  for  money,  or  some  other  va- 
luable consideration,  a  purchaser  is  entitled  to  require  covenants  from 
such  vendor,  extending  to  the  acts  of  the  last  purchaser.  For  instance, 
if  I  sell  an  estate  which  was  devised  to  me,  and  the  devisor's  fiither  pur- 
chased the  estate,  the  covenants  for  title  are  extended  to  the  acts  of  the 
frther.  SeeSfPow.  Conv  206.  210.  And  a  person  claiming  under  a  vo- 
luntary conveyance,  is  considered  in  the  same  light  as  a  devisee  So  a 
person,  whoee  estate  is  sold  under  an  order  of  a  court  of  equity,  or  by  a 
trustee  to  whom  he  has  conveyed  it  upon  trust  to  sell,  is  bound  to  cove- 
nant for  the  title  in  the  same  manner  as  he  must  have  done  if  he  himself 
had  lold  the  estate.  But,  although  the  universal  andsettleil  practice  of 
conveyancers  is,  to  extend  covenants  for  the  title  to  the  acts  of  the  last 
purchaser,  yet  tiie  court  of  chancery  appears  to  hold,  that  a  person  not 
claiming  by  purchase  is  only  bound  to  covenant  against  his  own  acts,  and 
those  of  the  person  immediately  preceding  him.  See  3  Atk.  267.  3  Ves. 
Jon.  236.  Though  the  rule  estabUahed  by  praotioe,  Mr.  Sngdeo  observes. 
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is  undoabtedly  the  most  ressonable^  every  porchaser  ii  certaiolf  entitled 
.  to  a  reg'Qlar  chain  of  ooTenants  for  the  title.  Law  Vend.  330.  With  respect 
to  the  persons  who  are  held  to  claim  through  the  vendor,  it  has  been  de- 
termined, that  a  person,  whose  title  was  derived  under  a  deed  of  revo- 
cation and  appointment  of  new  use?,  must  be  <;ensidered  as  a  person 
claiming  by  or  through  the  appointor.  Hurd  v.  Fleichtr^  Oougl.  43.  And 
where  a  vendor  covenanted  for  quiet  enjoyment,  quietly  and  clearly  ac- 
quitted of  and  from  all  i^ants,  rents,  rent-charge,  &c.  whatioever,  it 
was  held  to  extend  to  an  annual  quit-rent,  pajrable  to  the  lord  of  the 
manor,  and  incident  to  the  tenure  of  the  lands  sold,  althouj^h  there  was 
no  arrear  of  the  rent  due.  Hammond  v.  Hill^  Com.  180.  And  a  cove- 
nant for  quiet  enjoyment  against  any  interruption  oi^  from,  or  by,  the 
vendor  or  his  heirs,  or  any  person  whomsoever,  legailj  or  equitably  claim- 
ing, or  to  claim  any  estate,  Sec.  in  the  premises,  by,  from,  under,  or  in 
trust  for  him,  or  them,  or  by,  through,  or  with  his  or  their  acts,  means, 
default^  privity,  consent,  or  procurement,  was  adjudged  to  extend  to  an 
arrear  of  quit-rent  due  at  the  time  of  the  conveyance,  although  it  was 
not  shown  that  the  rent  accrued  during  the  time  the  vendor  held  the 
estate.  Howes  v.  Brushjieldy  3  East.  491.  Where  the  vendor  retains  the 
title  deeds,  the  purchaser  will  be  entitled  to  a  covenant  for  the  productioa 
of  them  :  which,  being  a  real  covenant,  will  run  with  the  laud,  and  de* 
scenJ  to  all  future  purchasers.  Fearn.  Id.  114.  But  if  the  deed,  con- 
taining such  covenant,  be  not  delivered  to  a  future  purchaser,  he  will  be 
entitlttl  to  a  new  covenant  fro'n  his  vendor  for  the  production  of  the  title 
deeds.  Nappn  v.  AUington^  1  Abr.  Eq.  166.  Where  there  is  a  difect 
in  the  title,  the  purchaser  has  a  right  to  covenants  against  all  persons^ 
claiming  a  lawful  title  to  the  estate.  And  where  a  purchaser  consents  to 
take  a  defective  title,  relying  for  bis  security  on  the  vendbr^s  covenant, 
this  should  be  particularly  mentioned  to  be  the  agreement  of  the  parties : 
for  otherwise,  as  the  defect  was  known,  it  may  be  contended,  that  the 
covenants  for  the  title  should  not  extend  to  warrant  it  against  such  par- 
ticular defect.  4  Cru  Dig.  87. 
^  With  respect  to  the  remedies  under  these  covenants,  if  the  purchaser  is 

evicted  by  any  person  claiming  under  the  vendor,  or  any  of  his  ancestors, 
he  may  mainUin  an  action  at  law  upon  the  covenant  for  damages.  And, 
where  a  defect  is  discovered  in  the  title,  which  can  be  supplied  by  the 
vendor,  the  purchaser  may  file  a  bill  in  equity  for  a  specific  performance 
of  the  covenant  for  further  assurance.  And  a  vendor  who  has  sold  a  bad 
title  will,  under  this  covenant,  be  compellable  to  convey  any  title  he  may 

'  have  subsequently  acquired,  though  he  purchased  such  title  for  a  valuable 
consideration.  Taylor  v. Debar,  1  Ch.  Ca.  274. 2  Ch.  Ca.  21 2.  Seaboume  v. 
Powell^  2  Vern.  211.  So,  if  the  vendor  become  bankrupt,  the  purchaser 
may  call  upon  his  assignees  to  execute  further  assurances,  although  the 

(  vendor  was  only  tenant  in  tail,  and  did  not  suiler  a  recovery.  Pi/e  ?.  Dau^ 
frus,  3  Bro.  C.  C<  595.  But  it  has  been  determmed,  that  an  action  of 
covenant  doBa  not  lie  against  a  devisee  upon  the  statute  of  fraudulent  de- 
vises, 3  W.  &  M.  c.  14,  the  remedy  given  by  that  statute  being  confined 
to  cases  where  an  action  of  debt  lies.  fVilson  v.  Knuhley,  7  East  127.  An 
action  for  breach  of  a  covenant  for  title,  will  not  be  barred  by  the  bank- 
ruptcy and  certificate  of  the  covenantor,  although  the  cause  of  action 
accrued  before  the  bankruptcy.  Hammond  v.  Toidmin,  7  T.  K.  612- 
Mills  V.  Auriol,  I  H.  Bl.  433.  4  T.  R.  94.  Where  there  is  any  firaud  or 
concealment  practised  by  the  vendor,  the  purchaser  may  bring  an  action 
on  the  case,  in  the  nature  of  an  action'of  deceit.  But,  as  a  jut^ment  ob- 
tained after  the  death  of  the  vendor,  in  an  action  of  this  kind,  can  only 
chaise  his  peiyonal  pmporty  as  a  simple  contract  debt,  and  will  not,  ex- 
cept under  very  particular  circumstances,  affect  his  real  anets ;  a  bill 
in  chancery  will,  in  most  cases,  be  found  a  better  remedy ;  it  will  lead  to 
a  better  discovery  of  the  concealment,  and  the  circumstances  attending 
it ;  and  may  in  some  cases,  enable  the  court  to  create  a  trust  in  lavour 
'  of  the  injured  purchaser.     It  has  been  observed,  that  the  circumstanee 

of  a  court  of  equity  requiring  the  vendor,  in  such  case,  to  be  aiTected 
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-with  saeh  imuduleDt  conoealmant,  raises  a  strong  presniApiioo,  that  wifb* 
out  proof  of  it,  the  purchaser  could  not  hare  been  relieved.  1  Fonbl. 
Tr.  Eq.  b.  1.  c.  5.  s.  8.  And  in  the  case  of  Harding  v.  J^tltkorpe^  (Nels. 
Ch.  B45p.  118.  2  Ab.  Eq.  678,  pi.  1.)  snch  proof  was  required,  and  an 
issue  was  directed,  to  ascertain  whetlier  the  vendor  did  or  did  not  know 
df  the  ineambrance,  whieh  affected  the  land*  but  to  which  his  covenant 
did  not  extend.  The  court  of  chancery,  however,  will  not  compel  the 
peHbrmance  of  a  covenant  for  farther  assurance,  unless  the  transactioo 
be  free  from  all  objection  Johnton  v.  NuU^  1  Vem.  271.  If  the  express 
CDrenantsibr  the  title  be  not  broken,  the  purchaser's  money  cannot  be  re»> 
cavered  back  at  law.  Bree  v.  Holbtefi,  Dou§^.  654-  And  a  court  of  equity 
proceeds,  in  cases  of  this  kind,  upon  the  same  principle  as  a  eourt  of  law : 
for,  unless  tliere  is  fraud  in  concealing  the  defect  in  the  tillo,  the  court 
will  not  interfere.  See  1  Fonbl.  Tr.  Eq.  .379.  n.  (h).  Urmston  v.  Pate, 
inCh.l8t  Nov.  1794. 

With  respect  to  the  ])er8ons  who  ore  bound  to  enter  into  these  covenant!, 
it  may  be  observed  in  g^enernl  that  all  persons,  who  convey  landf  whereof 
they  are  seised  to  their  own  use,  are  bound  to  enter  into  the  usual  cove- 
nants for  the  title  of  the  lands  conveyed.  But  where  an  estate  is  sold  by 
trustees  under  a  will,  and  the  money  is  to  be  applied  in  payment  of  debts, 
ire.  and  the  residue  is  g^iven  over,  a  purchaser  is  not  entitled  to  any  co^ 
venants  for  the  title,  because  no  line  can  well  be  drawn  as  to  the  quantum 
livhich  would  make  a  person  liable  to  covenant ;  and,  therefore,  if  this  rule 
were  not  settled,  a  person  who  only  took  5/.  mig^ht  as  well  be  required  to 
covenant,  as  one  who  took  a  lar^e  sum.  Wakeman  v.  Dvrfiess  of  Rutland^ 
3  Ves.  Jan.  233.  504.  affirmed  m  Dom-  Froc.  8  Bro.  P.  C.  145.  Et.  vid. 
Lloyd  V.  Grifithy  3  Atk.  264.  The  same  rule  applies,  where  an  estate 
is  sold  for  nmilar  purposes  under  an  order  of  a  court  of  equity.  3  Ves.  jun. 
505,  506.  In  both  these  cases,  therefore,  the  purchaser  is  only  entitled  to 
a  covenant  from  th^  vendors,  that  they  have  done  no  act  to  incumber  the 
<!state.  But  it  has  always  been,  and  still  is,  the  practice  of  the  profession, 
to  make  all  the  eettuis  que  trutt',  whose  shares  are  in  anywise  considerable, 
join  in  covenants  for  the  title,  according^  lo  their  respective  interests. 
Su^d.  Lew  Vend.  331.  In  conveyances  by  the  crown,  a  purchaser  is  not 
entitled  to  any  covenants  for  the  title  ;  and  whfre  an  estate  is  sold  by  as- 
signees of  a  bankrupt,  the  purchaser  is  only  entitled  to  a  covenant  from 
the  assi^ees,  that  they  have  done  no  act  to  incumber.  But  the  bankrupt 
usually  enters  into  covenants  for  the  title :  and  he  is  always  made  a  parly 
tA  the  conveyance  of  his  estate,  to  prevent  the  dii!i<si|lty  which  the  pur- 
chaser might  otherwise  experience  in  proving  the  title.     Idem,  333. 

As  to  covenants  in  general,  see  Shep.  Touch,  c.  7-  p.  160.  Com.  Dig. 
tit.  Covenant.  Selw.  N.  F.  chap  13.  That  a  covenant  can  only  be 
created  by  deed,  but  it  may  as  -well  be  by  deeil-poU,  (the  party  being 
named  in  the  deed,  Green  v.  Home,  1  Salk.  197.)  as  by  indenture,  see 
I  Roll.  Abr.  517.  Fitz.  N.  B.  145. :  and  where  lands  are  conveved  by 
indenture  to  two  persons,  and  one  of  them  doss  not  seal  the  deed,  yet  ii 
be  enters  upon  the  land,  and  accepts  the  d  'cd  in  other  matters,  he  will 
be  bound  by  the  covenants  contained  in  it.  Ant.  ^:]0  b.  p.  530.  That  no 
technical  words  are  necessary  to  the  creation  of  a  covenant,  but  that  any 
words,  which  show  the  intention  of  the  parties  to  ertter  into  a  covenant, 
will  be  sufficient  for  that  purpose,  see  1  Ves  316.  Hollis  v.  Carr^  2  Moil. 
86.  Williamson  v.  Codrington^  1  Ves.  511.  That  covenants  are  to  be 
r^mstrued  according  to  the  obvious  intention  of  the  parties,  as  collected 
from  the  whole  context  of  the  instrument,  er  antecedentibut  et  consequen- 
tibus^  and  according  to  the  reasonable  sense  of  the  words,  see  Plowd.  329, 
cited  in  Iggulden  v.  Mat/^  7  Elast.  241. :  and  if  there  be  any  ambiguity, 
then  such  construction  shall  be  ma()e  as  is  most  strong  against  the  co» 
venantor ;  for  he  might  have  expressed  himself  more  clearly.  Flint  v. 
Srandon^  1  N.  R.  78.  That,  in  respect  of  joint  and  several  covenants,  it 
bas  been  determined,  that  if  two  lessees  covenant  jointly  and  severally  at 
the  beginning  of  a  lease,  theac  words  extend  to  all  their  subsequent  co« 
venants,  notwithstanding  the  intervention  of  covenants  on  the  part  of  tfa]& 
loeor,  see  DiAe  cf  .Yorthimberhnd  v,  Etrimcton^  5  T-  R-  522.    Aijd 
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where  ft  person  covenants  with  two  or  more  t>ersoD8,  end  with  each  of 
them,  \f  each  of  the  covenantees  takes  a  teveral  interest  or  estate,  the  ee- 
venant  is  several.     But  where  the  interest  is  joints  the  word  **  each'' 
nukkes  no  Jiffcrpnce^  and  does  not  constitute  a  separate  covenant  Sling$' 
hy*t case,  1  Co.  \\9.  DukeofJ^ortkumbfrlandv   firringf/on, supra.  i/JW- 
derton  v.  Marlmdak,  1  Kaat,  497.     And  in  a  late  case  it  was  held,  that  a 
covenant  with  two  and  every  of  them  was  joinit  though  the  two  were 
several  parties  to  the  deed.     Soutkrote  v.  Hoart,  Bart.  3  Taunt.  89.  For 
there  is  a  gretX  deal  of  difFefcnoe  between  covenants  where  the.  parties 
covenant  jointly  and  separately, -and  where  they  covenant  with  them  and 
every  of  them :  in  the  former  ease  the  covenantees  clearly  h%Te  separate 
actions.     Per  Lawrence,  J.  Id.  90.  That  covenants  real,  whieh  are  thoae 
that  have  for  their  object  something  connected  with  land,  and  are  said  to 
run  with  the  land,  as  they  descend  to  the  heir,  and  are  transfibrred  to  the 
purchaser  by  the  conveyance,  bind  all  claiminj^  under  the  grantor  or 
lessor,  both  his  real  and  personal  representatives,  see  ante,  384  b.  p>  308. 
1  Rol.  Abr.  521.    Cro.  Car.  503.  505.  Sir  W.  Jones,  406.    Sptmxr'a 
rnse^  5  Co.  17.  a.    Palmer  v.  Edtcards^  Dou^.  186.  And  a  oourt  of  equity 
will  ^ye  its  assistance  to  an  ai>si^ee  a<i:ainst  all  persons  claiming  undar 
the  grantor  ot  an  estate,  to  procure  to  him  the  benefit  of  the  covenants  eon> 
tained  in  the  grant,  which  run  with  the  thing  granted.  Hobnts  v.  Buck- 
ley^  1  Abr.  Eq  27.     So,  on  the  other  hand,  wl^re  a  covenant  is  entered 
into  by  the  grantee  or  lessee,  whieh  relates  to  the  land,  it  wiU  in  like 
manner  run  with  the  land,  and  charge  the  representatives  or  assigneea  of 
such  grantee  or  lessee ;  and  the  grantor  or  lessor,  or  their  heirs,  may  at 
any  time  bring  an  action  on  such  covenant.    Gilb.  Law  of  Gov.  c.  1 1. 
Ante,  215  a.  b.  p.  88,  89.    It  is  not,  however,  sufficient  that  a  \;oTerauit 
is  concerning  the  land ;  but  in  order  to  make  it  run  wi^i  the*land,  there 
must  be  a  privity  of  estate  between  the  covenanting  parties.    Per  Lord 
Kenyon,  WM  v.  Rustellt  3  T.  R.  393.    Stokes  v.  RustelU  Id.  678.     1 
Hen.  Bl.  562.     It  seems,  therefore,  that  if  the  estate  was,  at  the  time  of 
the  conveyance,  mortgaged  in  fee,  and  the  purchaser  should  enter  into  a 
covenant  respecting  the  land  with  the  vendor,  the  covenant  Would  not 
bind  the  assignees  of  the  land,  but  would  be  a  mere  covenant  ingroaa; 
for  the  vendor  would,  Hk  contemplation  of  law,  be  a  mere  stranger,  and 
consequently  there  could  be  no  privity  of  estate  between  him  and  the 
purchaser.     And  even  where  there  is  a  privity  of  estate  at  the  thne  of 
the  covenant,  yet  if  a  subsequent  purchaser  do  not  take  the  estate  of  the 
original  purchasei^lie  will  not  be  Itound  by  the  covenant.    Sugd.  Law 
Vend.  410.   This  occurred  in  the  late  case  of  Roath  v.  Wadkam :  where 
an  estate  was  conveyed  to  such  uses  as  the  purchaser  should  appoint ; 
and  in  default  of  appointment,  to  himself  in  fee,  yielding  and  paying  to 
the  vendors,  their  heirs  and  assi^n^,  a  perpetual  fee-fiirm  rent,  wbi<di 
rent  the  purchaser,  for  himself  his  heirs  and  assi<>:ns,  covenanted  to  pay  ; 
the  estate  was  afterwards  conveyed  to  a  purchaser ;  as  it  was  holden  that 
the  purchaser  was  in  under  the  power,  and  not  by  virtue  of  the  first  pur- 
chaser's estate,  it  was  admitted  on  all  hands,  that  an  action  broug;fat 
against  him  by  the  original  vendor,  for  the  fee-farm  rent,  was  not  main- 
tainable, for  he  bad  not  the  oylatc  of  the  first  purchaser,  but  took  as  if 
the  original  conveyance  had  been  made  to  himself     6  East.  289.     And 
where  a  covenant  is  to  do  a  thing  collateral  to  the  land,  it  does  not  mn 
with  the  land,  for  it  will  not  enure  to  the  a^sisfnee,  though  named.  Mayor 
ofCofif^leton  v.  Pattison,  10  East.  130.  Collison  v  Leltsom,  6  Taunt.  229. 
It  should  also  be  observed,  that  although  the  assignee  be  liable  to  the  co- 
venants which  run  with  the  land,  yet  that   circumstance  will  not  ^s- 
oharge  the  assignor,  who  will  still  continue  liable  to  them.    Barnard  v. 
GodscalU  Cro.  Jac.  309.     Therefore  a  lei^see  cannot  plead  to  an  action  of 
covenant  for  rent,  an  assignment,  and  tender  by  the  assignee.     OrgiU  v. 
Kem^dy  4.  Taunt.  642,     And  it  has  been  held,  that  there  is  not  any  dia* 
tinction  in  this  respect  between  a  voluntary  assignment  by  the  lessee  and  a 
cmnpukory  assignment  bv  virtue  of  the  bankrupt  laws.  Auriol  v.  MiUs, 
^  T.  R.  94.    But  bv  the  late  statute  49.  Geo.  3.  c.  1 21 .  ?.  19.  it  is  enact- 
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ed»  that  where  a  bankrupt  is  entitled  to  any  lease,  and  the  asai^ees  shall 
aceept  the  same  as  part  of  his  estate,  the  bankrupt  shall  not  be  liable  to 
pay  the  rent  accruing^  due  after  such  accpptance  of  the  same,  nor  be  sued 
in  respect  ef  any  subsequent  non -performance  of  the  corcnants  and  a^ee< 
ments  therein  contained.  If  the  tenant  be  net  assi^ee  of  Die  whole  term, 
he  is  then  in  &ct  only  an  under-tenant,  and  is  not  liable  to  any  action  of 
corenant.  Holford  v.  Hatch^  Don»  182.  Et.  vid.  Derby  (^Eart)  v.  Tay- 
lor^ 1  East.  502.  And  it  has  been  determined  that  the  devisee  of  an 
equitable  estate  is  not  liable  ns  assijpiee.  The  Mayor  &c.  of  Carlisle  v. 
Blamire^  8  East  487.  As  to  implied  covenants,  see  ante,  p.  262,  253. 
ii.(K). 

The  last  part  of  a  deed  is  the  conclusien,  which  mentions  the  exten- 
tion  of  the  deed«  and  the  dat6  either  expressly,  or  by  reference  to  some 
4^  Mi^ear  previ«osly  mentioned. — [£^. 
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or  THE  SEVERAL  KINDS  OF  DEEDS  OR  CONVEYANCES 
AND  FIRST  OF  A  FEOFFMENT  AND  LIVERY  OF  SEISIN. 


• 


9au 

JD^Uitm  o/a  feoff.       Feoffatent  is  derived  of  the  word  of  ^xifcodumj  quia 

For  the  antiquity  of    ^^  donatio  ftodi  (a)  ;  for  thc  ancient  writers  of  tht:  law 
Feoffments,  aee  the 

seoond  part  of  the         ■   ■    ■ -' 

Institutefl,  Marie- 
bridge,  oa.  9.     8  E.  3.      (A)  The  general  nature  of  deeds  having  been  explained,  we  now  come 
S4.     18  H.  6.  14.         to  consider  their  several  species,  together  with  their  respective  incidents 
99  if.  6.  39.  and  qualities.     All  deeds  by  which  lands  or  tenements  may  be  conveyed, 

derive  their  effect,  either  from  the  common  law,  or  from  the  statute  of 
uses.  Of  conveyanoesby  the  common  law  some  may  be  called  original  or 
primary,  which  are  those  by  means  whereof  the  estate  is  originidly  cre- 
ated or  arises:  others  arc  derivative  or  secondary,  whereby  an  estate,  al- 
ready created,  is  enlarged,  restramed,  transferred,  or  extinguished.  Ori- 
ginal conveyances  are,  1.  Feoffments;  2.  Gills;  3.  Grants;  4  Leases;  5. 
Exchanges;  6.  Partitions.  Derivative  conveyances  are,  1.  Releases; 
2.  Confirmations  ;  3.  Surrenders ;  4.  Assignments  ;  5.  Defeazances.  A 
third  class  which  are  used  not  to  convey,  but  to  charge  lands,  and  to  dis- 
chai^6  them  again,  are,  I.  Bonds ;  %  Recognizances ;  3.  Defeazances  on 
Bonds.  4.  Cru.  Di^.  100, 101. 

A  feoffment,  which  is  evidently  taken  from  the  hrett  lesiatum  of  the 

feudal  law,  originally  signified  the  grant  of  a  feud  or  fee,  but  by  custom 

it  came  afterwards  to  signify  a  grant  of  a  free  inheritance  to  a  man  and 

his  heirs ;  respect  being  had  rather  to  the  perpetuity  of  the  estate  granted, 

than  to  the  leudal  tenure.  Mad  Form.  Dissert.  4.     A  feoffment  can  only 

be  made  of  corporeal  hereditaments  of  which  the  actual  possession  may 

be  delivered  to  the  feoffee  :  for  which  reason  corporeal  hereditaments  are 

said  to  be  things  that  lie  in  livery.  Infra,  9  a.     This  mode  of  conveyance, 

Although  it  might  formerly  have  been  made  by  w^^  without  any  writing, 

yet  was  usually  made  by  writing ;  and  it  was  then  called  a  deed,  or  cbar- 

•  ter  of  feoffment  Shep.  Touch.  203      fi ut  the  mere  signing  and  sealing  a 

deed  of  feoffment  was  not  sufficient  to  pasn  an  estate  of  freehold,  unless  it 

was  accompanied  with  a  formal  delivery  of  the  possession,  which  was 

called  livery  of  seisin  ;  without  which  the  feoffee  had  but  an  estate  at 

will.  Post,  48  a.    This  livery  of  seisin  is  no  other  than  the  pure  feudal 

iBFe8titare«  and  was  adopted  in  England  for  the  same  reason,  namely,  that 

the  proprietor  of  each  piece  of  land  should  be  publicly  known,  in  order 

that  the  lord  might  be  always  certain  on  whom  he  was  to  call  for  the 

inilitary  lervioes  that  were  due  for  the  land ;  and  that  Btrangen  mi^^t 

know  againit  whom  they  were  to  bring  their  pnecipes.    5.  Co.  84  l»» 

Plowd.  302.    2  Bl.  Com.  31 1.    With  respect  to  the  operatien  of  a  le<ft* 

ment^  see  Infra,  9  a.  and  the  nete  tkere. — [kd.  7 


CH.  xxxyi.     oir  bboffment  and  livery.  3§fi 

called  a  feoffment  donatio^  of  the  Verb  do  or  dediy  whicii 

is  the  aptest  word  of  feoffment  (1).      And   that  word 

Ephron  used(*),  when  he  infeoffed  Abraham,  saying,  I  (*)  Generis  25. 

^vc  thee  the  field  of  Machpelah  over  against  Mamre,  and 

Ae  cave  *therein  I  give  thee,  and  all  the  trees  in  the  field  (333)* 

and  the  borders  round  about ;  all  which  were  made  sure 

unto  Abraham  for  a  possession,  in  the  presence  of  many 

witnesses. 

■ 

By  a  ft'offment  the  corporeate  fee  is  conveyed,  and  it 
properly  betokeneth  a  conveyance  in  fee,  as  our  author 
himself  saith  (*),  in  his  Chapter  of  Tenant  for  Life.  And  (*)  Vid.  cact  57. 
yet  sometimes  improperly  it  is  called  a  feoffment  when  44  b.  3!  4l' See  more 
an  estate  of  freehold  only  doth  pass:   done  est  nosme^i^^^^^^ ^^^ 

77  9     *   /  jr         *  J  ^  M^'    See  ef  Factim, 

general  plus  que  n^est  jeoj^menty  car  done  est  general  aeot  259. 

a  touts  choses  moebles  et  nient  mo^blesy  feoffment  est 

riensforsque  del  soyle.     And  note,  there  is  a  difference 

inter  cartam  et  factum  ;  for  carta  is  'intended  a  char-  ^  '^• 

ter  which  doth  touch  inheritance,  and  so  is  not  factum, 

unless  it  hath  some  other  additions  (2). 

A  deed  of  feoffment  is  properly  called  charta  feoffa^^  ^6  a-. 

tnenti  (3)i  and  yet  if  such  a  deed  be  denied,  the  plea  is 
3wn  est  factum,  . 

Littleton  (sect.  1.)  saith,   " /n  all  feoffments  and  9  a. 

grants. "    Here  he  giveth  the  feoffment  the  first  place,  as  /f«  nature  and  ojnrai, 
the  ancient  and  the  most  necessary  conveyance,  both  for 
that  it  is  solem"  and  public,  and  therefore  best  remem- 
bered and  proved,  ^aj  and  also  for  that  it  cleareth  all  («)  Vid.  sect  59  Sc ««.. 
diiiseisins,  abate{i.ents,  intrusions,  and  other  wrongful  or 
defeasible  estates,  where  the  entry  of  the  feoffor  is  law-^ 


(1)  See  more  as  to  the  'wordfeoff'  before  and  rince  the  Conquest,  iu 
men/,  in  Mad«  Form.  AngL  Dissert  Mad.  Form.  Angl.    Dissert,  p.  2. 

p.  3.    2  Inst.  110. -{Hargr.  n.  5.  and  Mad.  Hist.  £xch.  Pre£  £p.  p. 

9  a*]  8.— [Hargr.  n.  1. 9  b.] 

(2)  See  farther  as  to  the  distinc-  (3;  For  the  formal  parts  of  a  deed 
tion  between  charters  and  decds^  and  of  feoffment,  see  ant  6  a.  (p.  240.) 
the  Tarious  other  names  ef  wntin^fs  — [Harjg^r.  o^  2.  36  a.] 


390  us  vBovsusyr  Ami  lavififtY.  «oaKu, 

fill  (b),  which  neither  fine,  recovery,  nor  bargain  and  sale 
by  deed  indented  and  inrolled  doth.     And  here  is  impli- 
(6)  Mtrn»,  cap.  2.      ed  a  division  of  fee,  or  inheritanoe,  viz.  (b)  into  corpo 

•pct.  1.  Bnwt.  lib.  2.  ***'•  ■'  lands  and  fenements  which  lie  in  Uvery,  compre* 
Ibl.  53. 366. 368.  bended  in  this  word  feoffment^  and  may  pass  by  livery 
2.15.  Brittoo,84'  ^7  <J©ed,  or  wiihout  deed,  which  of  some  is  called  hmrt"* 
e7a.  &fol.63. 101,    ditcu  corporafoy  and  incorporeal,  (which  lie  in  finpant. 

102.14l,14«.arreeth       ,  ^  .      ,.  i_        l       .      .  , 

herewith.  PI.  Com.  and  cannot  pass  hy  liver\ ,  but  by  deed,  as  advowsons^ 
171.    Hill  ft  Orange.  CO,,,  |,)Qr,5,  &c.  and  of  some  is  called  hmreditas  incorpo- 

(334)*  rata^  and  by  the  delivery  *of  the  deed,  the  freehold,  and 

inheritance  of  such  inheritance,  as  duth  lie  in  grant,  doth 
pass)  comprehended  in  this  word  Grant.  And  the  deed 
of  incorporeate  inheritances  doth  equal  the  livery  of  cor- 
poreate.  And  therefore  Littleton  saith,  in  all  feoffments 
Mirror,  ca.  5.  fleet.  1.  snd  grants,  hsercditos^  alia  eorporaliSy  alia  incarpora- 
Bnttooycap.  34.         /^  .  corporalis  est,  gius  tangi  potest  et  videri;  incor- 

paralisy  quas  tangi  non  potest ^  nee  videri. 

LITTLETON.         JlND  it  is  to  be  understood j  that  in  a  lease /or  years^ 
[Sect  59.  48  a.]  ^y  ^^^  ^  without  deed  (4),  there  needs  no  livery  qf 
ressargtoafiqffiment,  seisin  (c)  to  be  made  to  the  lessee^  but  he  may  enter 

when  he  will  by  force  qf  the  same  lease.  But  of  feoff" 
unents  made  in  the  country ^  or  gifts  in  tail,  or  lease 
for  term  of  life  ;  in  such  cases  where  a  freehold  shall 
passy  if  it  be  by  deed  or  without  deedj  it  bel^oveth  to 
have  livery  of  seisin. 

4S  a.  ^^ Livery  of  seisin.^*     (5)  Tradition  or  deliberattQ 

41 E  3  ^17  *^40  Am   seisin^y  is  a  solemnity,  that  the  law  requireth  for  the 

10.  2iUB.1.  2E.3.4. 

43  E.  3.    Feoff.  51.         (4)  See  aat.  vol  1.  p.  630.  n.  (6.)  Form.  ko^X.  Dissert  9.  and  Spelm^ 

PI.  Com.  25  a.  ft  (5)  For  the  on^^  and  history  of  Gloss,  and  Du.  Frem.  Gloss.  Foce, 

303  b.    Vid.  fleet  66.   the  transfer  of  lands  by  livery  of  InotttUura. — [Hup:,  n.  2. 48  a.] 
(Ante,  216.)                 leiflin,  see  2  Bl.  Com*  311.    Mad. 


(B)  And  it  tuma  all  other  estates  into  rightSt  ao  thai  a  fine  leried  by 
the  feoffor  to  the  feoffee,  or  by  the  latter  to  a  stranger,  will  bar  theat  u 
not  avwded  within  the  time  prescribed  by  the  statute.  Walk.  Convl  95. 
2  Bl.  Com.  376.  2  Lev.  62.  See  further  as  to  the  advantages  of  thir 
Biode  of  convioyanoe,  infra,  49  a.  and  the  notes  there.->[JGrf.] 

(C)  Seisin  is  a  teehnical  term,  to  denote  the  completion  of  that  inrcalSr 
tore,  by  whioh  the  tenant  was  admilJUid  into  the  tenure,  and  withpot 
whidh  no  freehold  could  be  constitated  or  pass.  Per  kord  Mansfield,  1 
Burr.  107.— fiJrf.] 


iMMing  of  ft  freehold  of  lands  or  tenemeots  hy  delirerjr 

ofA'^iein  thereof,     fej  Intervenire  debet  Mlenniias  m  (0  Bimeton,  Mb.  2. 

cap.  15. 

fnuiatione  libcri,  tenements  ne  contingat  donationem 
defieere  pro  defectu  probationis  (6). 

•And  there  be  two  kinds  of  livery  of  seisin,  viz.  a  li-  (385)*"  ^ 

very  in  {dj  deed,  and  a  livery  in  laiv.    A  livery  in  deed  fjJSLSotub!^''* 
k  when  the  feoflfor  taketh  the  ring  of  the  door,  or  turf  oroap.  15^  18.    Britt. 
twig  of  the  land,  and  delivereth  the  Sanje  upon  the  land  Fieta,iib?3.  <»p.  16. 
to  the  feoffee  in  name  of  seisin  of  the  land,  &c.  per  hoatu 
wn  et  per  haspam  et  annulum  vel  per  fustem  vel  bo- 

A.  seised  of  an  house  in  fee,  and  being  in  the  house, 
CeJ  saith  to  B.,  I  demise  to  you  this  house  for  term  of  CO  ®  Co.  S6.  Sharp's 
zny  life ;  this  is  a  good  beginning  to  limit  the  state,  but 

(6)  But  since  the  introduction  of  the    conveyance   by  reducing    it 

uses  and  trusts  and  the  statute  of  into  writings ;  secondly,    to    make 

27  H.  8.  for  transferring^ .  the  pos-  proof  of  it  easy  by  requiring  their 

session  to  the  use,  the  necessity  of  seals  to  it,  and    consequently  the 

livery  of  seisin  for  passing  a  free-  presence  of  a  witness  ;  and  lastly, 

hold  in  corporeal  hereditaments  has  to  prevent  the  frauds  <^  secret  con- 

lieen  almost  wholly  superseded,  and  veyances  by  substituting  the  more 

in  consequence  of  it  the    convey-  effectual    notoriety   of   inrolment 

ance  by  feoffment  is  now  very  littie  for  the  more  ancient  one  of  livery, 

in  use.    Before  the  statute  of  uses  But  the  latter  part  of  this  provision, 

eptUabU  estates  of  freehold  might  which,  if  it  had  not  been  evaded, 

be  created  through  the  meditun  of  would  have  introduced  almost  an 

trusts  without  Uvery,  and  by  the  universal  register  of  conveyances  of 

operation  ofthe  statute /^o/ estates  the  fireehold  in  the  case  of  6orpo- 

of  freehold  may  now  be  created  in  real  hereditaments,  was  soon  de- 

tfaesame  way.     Those  who  framed  feated  by  the  invention  of  the  con- 

tlie  statute  of  uses  evidently  fore-  veyance  by  lease  and  release,  which 

eaw,  that   it  would  render  livery  sprung  from  the  omission  to  extend 

lameeeiBary  to  the   passing  of  a  the  statute  to  bai^ins   and   sales 

freehold,    and    that  a  freehold  of  for  terms  of  years ;   and  the  other 

such  things  as  do  not  lie  in  gprant  parts  of  the  statute  were  necessa- 

woold  beoome  transferrable  by  pa-  rily   ineffectual  in   eur    courb  of 

rol  only,    without  any    solemnity  equity,  because  these  were  still  left 

whatever.     To  prevent  the  incon-  at  liberty  to  compel  the  execution 

reniences  which  might  arise  from  of  trusts  of  the  freehold  though 

«  mode  of  conveyance  so  uncertain  created  without  deed  or  writing. 

in  the  proof,  and  so  liable  to  mis-  The  inconveniences  from  this  in- 

coDstruetion    and    abuse,    it  was  sufficiency  of  the  statute  of  inrol-- 

enacted  in  the  same  session  of  par-  ments  are  now  in  some  measure 

licment,  that  an  estate  of  freehold  prevented  by  the  29  Ch.  2.  c.  3. 

fbeuld  not  pass  by  bargain  and  sale  which  provides  against  conveying 

only,  unlees  it  was  by  indenture  any  lands  or  hereditaments  for  more 
inroUed.  See  27  H.  8.  c.  16.  The  than  three  years,  or  declaring  trusts 
objects  of  this  provision  evidently  of  them,  otherwise  than  by  writing. 
were,  first,  to  foroe  the  contract-  dee  post,  111  b.— >[Hargr.  n.  3.  4^ 
ing  parties  to  ascertain  the  terms  of    a.  (310).] 
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here  wanteth  livery  (7).  A  lircry  in  deed  may  be  done 
M^bBmadet^ato-  two  manner  of  ways.  By  a  solemn  aet  and  words;  as 
^mnadandw^rdii    ^^^  delivery  of  the  ring  or  hasp  of  the  door,  or  by  a 

branch  or  twig  of  a  tree,  or  by  a  turf  of  the  land,  and 
(/)  SeeofthissMre  with  ("/)  these  or  the  like  words,  the  feoflTor  and  feoffee 
(2  Aol.  Abr.  7A         ^^  holding  the  deed  of  feoffment,  and  the  rin^  of  the 

door,  haitp,  branch,  twig,  or  turf;  and  the  feoffor  sayings 
Here  I  deliver  you  seisin  and  possession  of  this  house^  ia 
the  name  of  all  the  lands  and  tenements  contained  in  this 
deed,  according  to  the  form,  and  effect  of  this  deed  :  or 
ur'^ifwordiuMout  by  words  without  any  ceremony  or  act  (8);  as  the  feoffor 
41  £.  3!  17"  b.  being  at  the  house  door,  or  within  the  house,  Here  I  de* 

p'^"'m'e?3^^^*'   ^^^^^  ^^^  seiain  and  possession  of  this  house,  in  the  name 
39Aa6.  p.  13.  26  Aas.  of  seisin  and  possession  of  all  the  lands  and  tenements 

^E.^.1?  Sco  26  c^*^**^**^®^  *"  ^i'  ^eed  ;  et  sic  de  similibus:  or,  Enter 
Sha^p^sea3e.  you  into  this  house  or  land,  and  have  and  enjoy  it  ac- 

cording to  the  deed  :  or.  Enter  into  the  house  or  land, 
and  God  give  you  joy  :  or,  I  am  content  you  shall  enjoy 
this  land  according  to  the  deed;  or  the  like.     For  if 
words  may  amount  to  a  livery  within  the  view,  much 
\ft»U  37.    Cro.  Jam.  niore  shall  it  upon  ihe  land  (9).  But  if  a  man  deliver  the 
^     ^^<i«^»         ^^^  °^  feoffment  upon  the  land,  this  ^amounts  to  no  li- 
^       '  very  of  the  land,  for  it  hath  another  operation  to  take  ef- 

.43 E.  3.  tit  Feoff.  5i.fect  as  a  deed  :  but  if  he  deliver  the  deed  upon  the  land 

C^Co^iseb'^'uleon  ^"  ^^™^  of  seisin  of  all  the  lands  contained  in  the  deed, 
'207.)  this  is  a  good  livery  :  and  so  are  other  books  intended 

that  treat  hereof,  that  the  deed  was  delivered  in  name  of 
seisin  of  that  land.  Hereby  it  appeareth,  that  the  deli* 
very  of  any  thing  upon  the  land  in  name  of  seisin  of  tliat 
land,  though  it  be  nothing  concerning  the  land,  as  a  ring 
oOE.  3.    Rot.  Pari,    of  gold,  is  good,  and  so  hath  it  been  resolved  by  all  the 

judges  ;  and  so  of  the  like. 

49  b.  Note,  there  is  a  divepsily  between  livery  of  seisin  oif 

(7)  "  9  Rep.  13.  ThorougkgootTs  deed  made  to  you;  it  is  not  livery, 
tfflwe."  Hal.  MSS.— [Hargr.  n.  4.  because  it  imports  only  assent  and 
48  a.]  is  future.   H.  6.  Jac  Mauiidf*  case. 

(8)  "43  Ass.  10.  18  H.  6.  16.  Ley  n.  3."  Hal.  MSS.— See  Ley  2. 
A.  makes  charter  of  feoflfment  to    — [Hargr.  n.  5.  48a.  (311).] 

tisos  to  B.,  and  B.  being  on  the  land,        (9)  But  Cro.  Jam.  80.  and  Ley  e. 
A,  says,  /  am  eontent^you  shall  hate    *eem  ron/rtf.— f  Hargr.  n.  6.  4R  a.7 
fhs8  boiffe  ffad  land  according  to  Ihe. 
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land,  and  the  delivery  of  a  deed  ;  for^  if  a  man  deliver  a  C^cutnH  he  teWu>ut 

d^  without  saying  of  any  thinaj,  it  is  a  good  delivery,  jS^crk^ /kefem  a$  f 

but  to  a  livery  of  aeisin  of  land  words  are  necessary  ;  gjnHit  ddioery  <f  a  deed, 

taking  in  his  hand  the  deed,  and  the  ring  of  the  doer  (if 

it  be  of  an  house)  or  a  turf  or  twig  (if  it  be  of  land)  and 

thf^  feoffee  laying  his  hand  on  it,  the  feoffor  say  to  th<^ 

feoffee.  Here  I  deliver  to  you  sebin  of  this  house,  or  of 

this  land,  in  the  name  of  all  the  land  contained  in  this 

deed,  according  to  the  form  and  effect  of  the  deed  (as  hath 

been  said)  :  and  if  it  be  without  deed,  then  the  words  may 

be.  Here  I  deliver  you  seisin  of  this  house  or  land,  &c.> 

to  have  and  to  hold  to  you  for  life,  or  to  you  and  the  heirs   - 

of  your  body,  or  to  you  and  your  heirs  for  ever,  as  the 

case  shall  require. 

When  the  kinsman  of  Elimelech  gave  unto  Boas  the  ^"*^»^?-*-^«r«  7,8^. 
parcel  of  land  that  was  Elimelech's,  he  took  off  his  shoe, 
and  ^ve  it  unto  Boas  in  the  name  of  seisin  of  the  land 
(after  the  manner  in  Israel)  in  the  presence  and  with  the 
testimony  of  many  witnesses.  And  when  Ephron  in. Gen. 23.  ver  !!• 
feoffed  Abraham  of  the  field  of  Machpelah,  he  said  to  him, 
Agrum  tradQ  tibij  fyc.  I  deliver  tiiis  field  to  thee  (d). 

(337)* 
*Albeit  the  deed  be  delivered  upon  the  ground,  ^et  56  b. 

doth  it  not  amount  to  a  livery  of  seisin  of  the  land  ;  for(6Go.26.  Aiite,4aa.) 
it  hath  its  natural  effect  to  make  it  a  deed,     (gj  Dona-  ^^^^FHt.p.  3.  ajp.  3. 

,.  -  T.      .  y.  &  cap.  15.    43  £.3. 

tionum  aha  perfecta^  aha  tncepta  et  non  perjecta  :  tit,  YwsL&Tnitt, si. 
ut  *si  donatio lecta/uerii  etconcessa^  actraditio  ^o^'^^^^^^^]^^  « 
dum  fuerit  subsecuta.     But  if  the  deed  be  delivered  in  39  Asa.  12.   41 E.  3. 

17.  6  Cq.  26.  Sh^n)'B 
'-  —  case. 

(Ant6,48a.) 
(D)  Among  the  ancient  GoUis  and  Swedes^,  contracts  for  the  sale  of  «5y  ^^ 

lands  were  made  in  the  presence  of  witnesses  who  extended  the  cloak  of 
the  bayer,  while  the  seller  cast  a  clod  of  the  land  into  it,  in  order  to  ^v^ 
poneasion ;  and  a  staff  or  wand  was  also  delivered  from  the  vendor  to  the 
Tcndee,  which  passed  thit)ugh  the  hands  of  the  witnesses.  Stiemhook 
De  jure  Sueon.  1.  2.  c.  4  In  the  times  of  onr  Saxon  axx^stors  the  deli- 
"tery  of  a  turf  was  a  necessary  solemnity,  to  establish  a  conveyance  of  lands. 
Hicke's  Dissert.  EpistoUr.  85.  And,  to  this  day,  the  conveyance  of  our 
copyhold  estates  is  usually  made  from  the  seller  to  the  lord  or  his  steward 
by  delivery  of  a  rod  or  verge,  and  then  from  the  lord  to  the  purchaser  by 
re-delivery  of  the  same,  in  the  presence  of  a  jury  of  tenants.  2  Bl.  Com. 
313.  The  disuse  of  livery  of  seisin,  and  the  want  of  sufficient  notoriety 
thereby  occasioned,  have  been  frequenUy  regretted.  9ee  2  JBI-  Com.  337. 
Bic.  Law.  Tracts,  154.— [£</.] 
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»ame  of  seisin  of  the  land,  or  if  the  feoffor  saith  to  the 
feoffee.  Take  and  enjoy  this  land  according  to  the  deed  ; 
or,  Enter  into  this  land,  and  God  give  you  joy  ;  these 
words  do  amount  to  a  livery  of  seisin. 

LITTLETON.  •SNl^  if  a  man  will  make  a  feoffment^  by  deed  or 

[Sect  61.  50  a.]  laithout  deed(r.\  of  lands  or  tejiemenis  which  he  hath 

Where  thi  Itmdt  He  in  ,        ,,  .         '     .  ^        -»      ».  j.      .  . 

9nee9unfysln»ryin    *^  dtvers  towTis  tn  one  county^  the  livery  of  seisin 

P^^^f^^^^^^n^  made  in  one  parcel  of  the  tenements  in  one  tawny  in 

^^^^       the  name  of  all  the  rest^  is  sufficient  for  all  other  the 

lands  and  tenements  comprehended  within  the  same 

feoffment  in  all  other  the  towns  in  the  same  county 

nem  if  they  He  in       (10).     But  if  a  man  maketh  a  deed  of  feoffment  of 

we9erai  Munhef,         lands  Or  tenements  in  divers  counties,  there  it  behoveth 

in  every  county  to  have  a  livery  of  seisin  (11). 


48  b. 

HmeUoerylkaUbe 
mmie  of  a  m9v^abU 
/ee'tunpU, 
Bridgewtter*«  case. 
(Ante,  4  h.  190  b.) 


(988)* 


Vide  Sect  1.  in  Bridge water^s  ease,  where  a  man  hath 
a  moveable  estate  of  inheritance,  for  example  there  put, 
in  1 3  acres :  the  question  is,  where  livery  shall  be  made. 
First,  if  they  be  parcel  of  a  manor,  they  may  pass  by 
the  name  of  the  manor ;  but  if  they  be  in  gross,  then  the 
charter  or  feoffment  must  be  of  13  acres  lying  and  being 
in  the  meadow  of  80  ^acres,  generally,  without  bound- 


CIS)  «Vid.  11  Eluc.  Dy.  2S3. 
Cealui  pu  uu  of  Uiree  acres  bj 
three  several  feoffments  in  one 
county  makes  eharter  of  feoffment 
•fall  and  lirery  in  one  of  the  acres, 
it  is  pursuant  to  the  statute  and 
passes  all.*'  Hal.  MSS — The  sta- 
tute meant  is  the  1  R.^S.  c,  1.  which 
empowers  cestui  que  tue  to  make 
effectual  feoffments  and  conyey- 
ances  ag;aiDst  his  feoffees  in  trust ; 
and  the  case  cited  was  of  feoffment 
before  the  31  H.  8.  for  transfer- 
ringf  uses  into  poaseseion.  It  is 
stated,  that  the  lirery  was  made 
by  attorney,  and  that  was  the  cause 
of  the  doubt;  it  bein?  said,  by 
8ome«  that  the  statute  of  R.  3.  ought 
to  be  construed  strictly,  and  to  be 
confined  to  conreyances  made  by 
the  cestui  que  use  in  his  own  per- 


son. SeeBro.FeojfmenttoUtes^tS. 
— [Hargr.  n.  1.  50a.  (3J3).l 

(U)  "  Vid.  Dy.  246. 22  H.  6. 10. 
If  a  manor  extends  into  two  coun- 
ties, hrery  in  that  part  of  the  ma^ 
nor  which  is  in  one  county,  doth 
not  pass  that  which  is  in  the  other 
county.  So  it  is  with  respect  to 
disseisin."  Hal.  MSS.— But  Mr. 
Perkins  holds,  that  livery  of  parcel 
of  such  a  manor  in  one  oounty  will 
pass  the  parcel  m  the  other  county. 
Perk.  sect.  itSH.  However,  he  ad- 
mits, that  if  one  be  disseised  of  two 
acres  in  different  counties,  entry 
into  the  acre  in  one  of  the  counties, 
thoug^h  made  in  the  name  of  both 
acres,  will  not  extend  to  the  acre  in 
the  other  county.  Perk.  sect.  229. 
— (Harg.  n.  2.  50  a.  (324).] 


(E)  That  is,  at  common  law,  before  the  29  Cha.  2.  c.  3,^Ed.} 
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iag  or  describing  of  the  same  in  certainty  ;  and  liverj  of  '  Vid.  s»ot  i. 
the  seisin  of  any  1 3  acres  allotted  to  the  feoffee  for  a  year 
securufum/ormafn  cartm  is  a  good  livery  to  pass  the  con- 
tent of  13  acres  wheresoever  the  same  lie  in  that  mea- 
dow. In  the  second  case,  where  one  entire  manor  is 
separate  and  divided,  as  is  aforesaid,  there  is  no  question 
but  the  livery  must  be  made  of  that  manor  \  but  in  the 
other  case,  where  two  manors  are  separate,  and  divided 
alternis  tricibusj  there  the  charter  of  feoffment  must  be 
made  of  both,  and  livery  in  that  manor  whieh  he  is  seised 
of  in  any  one  year  secundum  formam  cartXj  and  the 
next  year  in  the  other  secundum  formam  cartm :  for 
there  are  two  distinct  manors,  and  several  estates  in 
them  (12). 

If  divers  parcels  of  land  be  contained  in  a  deed,  and  43  g^ 

the  feoffor  delivers  seisin  of  one  parcel  according  to  ihtLweryofpartietuxif* 
deed,  all  the  parcels  do  pass,  albeit  he  saith  not  (in  ^^^^^tes^^ManM:f!^in 
of  all,  &c.)  because  the  deed  containeth  all.     And  so,  if  J^^^*  \    *ip  « 
there  be  divers  feoffees,  and  he  make  livery  to  one  ac-  Estop.  1T7. 
cording  to  the  deed,  the  land  passcth  to  all  the  koS^ts'^V^^toimtofi^ 
(13)  ;  and  yet  the  plamer  way  is  to  say  (m  the  name  of  to  all; 
the  whole,  or  of  all  the  feoffees)  (14). 

If  a  deed  be  made  and  dated  in  a  foreign  kingdom,  of  228  a. 

lands  within  England,  yet  if  livery  and  seisin  be  made,  1 E.  3. 17.  m  GncytV 
secundum  form.am  cartse,  the  land  shall  pass,  for  it' 
passeth  by  the  livery4 

If  a  man  make  a  charter  in  fee,  and  deliver  seisin  for  49  n- 

life  secundum  Jdrmam  cartsg,  the  whole  fee-simple  shall  or  if  made  fir  Itfe^  ths 
pass,  for  itshall  be  taken  moststrongly  against  the  feoffor  „^^^7lSuf^. 
(p).    Note,  that  these  words  {secundum  formam  carte)  *[>"*«'^(p Co.  tiO. 

7  £.  4  tS.    29. 
( 12)  ^  Vid.  8  £.  2.  Feoffments  111.     nothings  passes  to  the  others.    Dy*  4q^  *  jq  Am*  19  Afi 

LdTcry  by  the  lord  of  any  part  of  14. 35."  Hal.  MSS. — [Hargr.  n.  7. 43  Aig,  gQ. 

the  manor  without  §^in^    to  it ;  48  a.] 

but  contra  if  not  parcel."      HaU         (14)  "  15  E.  4. 18.     18  E.  4.  12. 

MSS.^[Hargr.  n.  3.  48.  b  (314).]  18  H.  6.  9  22  H,  6  1.  40  E.  3. 40." 

(13)  <'But  if  it  be  without  deed  Hal.  MSS.— [Hargr.  n.  8.  48  a.] 

(F)  And  livery  is  not  onl^  made  for  lifc^  but  also  according  to  the  form 
of  the  4eed,  that  i^  aiwording  to  the  quantity  and  quality  of  the  estate 
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are  understood  according  to  the  quantity  and  quality  of 

(339)*  the  effectual  estate  'contained  in  the  deed.    If  a  man 

y^h^riikefUedhasnOj^^^^  a  lease  for  years  by  deed,  and  'dt  liver  seisin  ac- 

f  th€  deed  is  wid.       eording  to  the  form  and  effect  of  the  deed  ;  yet  ite  hath 

^®  ••  but  an  estate  for  years,  and  the  lirery  is  void,  as  Little- 

165. 197.  *l6id.8i    'on  saith.  So,  if  A.  by  deed  give  lanu  to  B,,  to  havt  and 

jRoL  Abr.  ?.    iCo.  ^^  j^^jj  ^^^j,  ^he  death  of  A.  to  B.  and  his  iieirs,  this  is  a 

sre!)  Mich.  33  ik  34.  void  deed,   because  be  cannot  reserve  to  himself  a  par- 
£liz.iotheKing;*f       ticular  estate,  and  ccmstruction  must  be  made  upon  the 

Bench  inter  Hogge  s  •  /• 

Croaae  for  lands  in       whoIe  deed  ;  and  if  livery  be  made  acc'jriiiT)gto  the  form 

C*°^^a6  ^^  ^^      *"^  ^^^^^  ^^  ^^''  **^*''  *^^  livery  also  is  void  (o),  because 

the  livery  relerreth  to  a  deed  that  hath  no  effect  in  la^, 

and  therefore  it  cannot  work  secundum  formafn  tt  ef- 

fectum  cartsB  ( 1 5).     And  so  it  was  adjudged,  et  sic  de 

/a  tht  cote  of  livery  by  similibus,     {*)  And  it  is  to  be  observed,  that  neither  the 

'^^^S^^m^^TSi  ^^^^^^  being  absent  can  make  livery,  nor  the  feoffee  being 

deed,  absent  can  take  livery,   but  by  warrant  of  attorney,  bj 

^^."iTh^^^ti.  ^^^  (")'  *°^  "  '^  ^y  P**^^'  because  it  concerneth  matter 
10  hm.  9.    19'h,  8. '  of  freehold  (16). 

9  b.    (SRoLAbr.a. 

Ptet,  369.  2  Sid.  61.)       ^  jgj  „  Charter  of  feoffment  ha-  end  Pauekarden.    So,  there  is  a  di- 

hendum  a  die  datat^  Ruled,   1.  If  veraity  between  Uiia  and  a  g^rantof 

livery  be  made  the  satae  day  seeuti"  a  reversion  habendum  from  a  day  to 

dumformam  caria^  it  is  void.    2-  If  come,  for  attornment  after  the  day 

it  was  after  the  day  by  the  feoffor  doth  not  aid  the  grant.    2  Rep.  55. 

himself,  it  is  good.     3.  If  there  be  Bwkler't  case.''    Hal.  MSS.— Sea 

letters  of  attorney  to  deliver  seisin  Cro.  Jam.  563.  and  158.— r[Har^. 

in  the  deed,  or  it  was  at  the  same  n.  1.  48  b.  (312).] 

time,  and  it  is  delivered  after  the  J  6)  ''  Adjudged,  that  feoffee  be« 

day,  yet  it  is   not    good,  because  ing  absent  cannot  take  livery,  nor 

the  aathority  was  given  at  a  time  feoffor  being  absent  make  livery, 

when  it  was  a  void  charter.     But  by  attorney   by  parol.    T.  1059. 

4.  If  letter  of  attorney  be  made  after  Gregory  and  Badboume.     Bat  a 

the  day,  and  livery  is  made  accord-  lease  for  years  may  be  delivered  by 

ing  to  the  deed  it  is  good.  Hob.  attorney  by  ;}aro^,  as  has  been  often 

314.  Greenwood  and  Tiler.     T.  3.  adjudged."  Hal.  MSS.--{Haip'.  n. 

Car.    Owen  and  Price.  C.  B  H.  3  2.  4a  b.  (313)  ] 
Jac.  Rot.  216.    B.  R.  Henntngt 


contained  in  the  deed,  which  necessarily  includes  an  estate  for  life. 
Hawk.  Abr.  80.  But  where  the  deed  and  the  werds  used  in  the  livery 
are  inconsistent,  nothing  passes  by  the  deed.     Ante,  222  b.  p.  9. — [Ed,] 

(G)  In  these  two  cases  the  livery  of  seisin  it  void,  for  the  first  deed 
expressly  gives  a  chattel  only,  and  the  second  gives  a  freehold  in  /tUuro, 
and  consequently  is  void :  and  where  the  HiHe  purport  of  the  tivery  is  to 
make  the  estate  contained  in  the  deed  effectual,  it  shall  rather  foe  void, 
than  strained  to  give  a  freehold  in  the  first  case,  or  a  present  estate  to 
the  second,  against  the  manifest  intent  of  the  parties.  Hawk.  Abr.  80.-— 
lEd.] 

(U)  f^  Biao  may  either  give  or  receive  livery  by  his  attorney :  for  ainc^ 
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IF  a  man  maketh  a  cleed^/  feoffment  to  another^     LITTLETON. 
and  a  letter  of  attorney  to  one  to  deliver  to  him  seisin  [^«ct.  66   51.  b.] 
by  force  of  the  "same  deed ;  yet  if  livery  of  seisin  be 
not  executed  in  the  life  of  him  which  m^ade  the  deed,  (840)* 

this  avnileth  nothings  for  that  the  other  had  no"ght  to 
have  tfie  tenements  according  to  the  purport  of  the  said  . 
detd^  before  livery  of  seisin  mcuie  ;  and  if  there  be  no 
livery  of  seisin,  then  after  the  decease  of  him  what 
made  the  deed,  the  right  of  these  tenements  is  forth" 
with  in  his  heir,  or  in  ^ome  other. 

m 

"  Mtomey^^  is  an  ancient  Enfrlish  word,  and  Hgni-  ^^  ^ 

ficth  one  that   is  set  m  the  turn,  stead,  or  place  of  an- (9  Co.  rs.F.N.^* 
othrr  :  and  of  these  some  be  private  (whereof  onr author  ^^^'^ 
here  speaketh)  and  some  be  public,  as  attornies  at  law, 
whose  warrant  from  his  msluter  is,  ponit  loco  suo  talem 
attornatum  suum^  which  setteth  in  his  turn  or  place 
such  a  man  to  be  his  aittorney. 

**Jind  a  letter  of  attorney  to  one  to  deliver  to  him         52  a. 
seisin  by  force  of  the  same  deed.^^    Here  first  it  ap-  ^^  "^ct  186. 
peareth,  that  the  authority  to  deliver  seisin  (as  hath  been 
said)  must  be  by  deed  (17) :  for  letter  of  attorney  is  aa 
much  as  a  warrant  of  attorney  by  deed,  for  literae  do 
flig:nify  sometimes  a  deed,  as  literae  acquietancise  do 
signify  a  deed  oi  acquittance^  and  herewith  (A)  agreeth(A)34E.  3.^7.^ 
Britton.  JilY*  ^^*  ^""^ 

2.  Littleton  here  speaks  eenerally  to  one,  and  few  per-  ^^^  moybemoma 

,.,...,',,,  /     ..  s.      J   r        to  make  Iwerjf. 

sons  are  (%J  disabled  to  be  private  attomies  to  deliver  (,-)  %\  b.  4,  ig,  gf. 

Feoi&neotB  50. 
21  H.  6.30.  13£.a 
(17)  »  Vid.  1  Am.  16  26  A».  29.    4  H.  7. 13.  13  E.  4.  8."  HaL  MSS.  Attorney  73. 
35  A»  1.  12  H.  7.27.  13  H.  7. 14.    — [Hargr.  d.  1.  52  a.] 


aoootivct  ifl  no  more  than  the  consent  of  a  man's  mind  to  a  thing;,  where 
that  cooaent  or  concurrence  appears,  it  were  most  unreasonable  to  oblige 
each  pefBon  to  be  present  at  this  execution  of  the  contract,  siooe  it  maj 
as  weU  be  performed  by  any  other  person  delegated  for  that  puspose  by 
the  parties.  Bat  such  delegation  or  authority,  to  give  or  receire  livery, 
Aost  be  by  deed,  that  it  may  appear  to  the  court,  that  the  attorney  had  a 
commission  to  represent  the  parties  that  are  to  give  or  take  livery,  and 
whether  thaaothoii^  wis  pimaed.    3  Bac.  Abr.  166r-^£ie.J 
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seisin;   for  monksy  infanU,  feme  eoverts  (1d)yper80Df 
atti)intedy   outlawed,   excommunicated,  yillains,   aliens, 
&c.  may  be  attomies.    A  feme  may  be  an  attorney  to  de- 
(34)1*  Hver  seisin  to  hef*  husbtnd/  and  the  husband  to  the  wife, 

and  he  in  the  remainder  to  the  lessee  for  life  (1). 

Muttpmmf  huau~        3.  It  appeareth  here  that  the  attorney  must  fk)  pur- 

thorUy^  boih  expreu  ..  ,  .      j        .1  »  ».  .  •     t 

and  implied,  sue  his  Warrant,  Otherwise  he  doth  not  deliver  seisin  by 

jfi  A^^Tl^i  H^4  3  ^^^  ^^  ^^®  deed,  as  Littleton  ^peaketh.  Now  his'au- 
10  H.  r.    II  H.  7. 3!  thority  is  twufolfl,  expressed  in  his  warrant  and  implied 

76  bT  ^  ^^  ^°  *^  ^^^  •  ^^^^^  which  he  mu^t  pursue.  And  first  of  his  ex- 
sr  A».  61.  41  Ass.  10.  press  authority.  A  man  seised  of  Black  Acre  and  White 
4^  E.3. 17.  (2Leoo.^^^  makes  a  deed  of  feofi^ment  of  both,  and  a  letter  of 

attorney  to  enter  into  both  Acres,  and  to  deliver  seisin  of 
both  of  them  according  to  the  form  and  effect  of  the  deed, 
and  he  entereth  into  Black  Acre  and  delivers  seisin  #e* 
cundumformam  cartsBy  this  hvery  and  seisin  is  good, 
.    albeit  he  did  nut  enter  into  both,  nor  into  one  in  the 

(18)  In  tnother  pla^  Lord  Coke  in&iit  feme  oorert  of  Uie  age  of 

cites '  a  passage  from  the   Mirror,  nineteen ;  and  Lord  Ch.  Hardtricke 

which  excludes  both  infants  and  determined  against  the  execution  of 

femes  covert  from  being  attomies.  the  power,  1  because  he  thought  in 

Post,  1^8  a.     But  that  is  quite  re-  general  that  siio^  a  power  could  not 

concilable  with  the  doctrine  here ;  be  weU  giyen  to  an  in&nt,  the  dia- 

'  for  there  public  attomies  for  pro-  ability  of  infancy  being  stronger 

aectiting  a  nits  at  law   are  meant,  than  that  of  coverture ;  t.  because 

whose  office  cannot  be  properly  exe  in  the  particular  case  it  did  dot  up^ 

^  cuted  without  considerable  know-  pear,  that  the  power  was  intended 

ledge  and  discretion :  but  here  Lord  to    be  given    during   in&ncy,  the 

Coke  in  the  first  part  of  the  sen-  power  being  given  nottnihtUmding^ 

tence    confines  himself  to  private  coverture^  without  the  least  notice 

attomies  to  deliver  seisin,  which  is  of  infant^ ;    and  3.  because  it  was 

an  act  80  merely  ministerial  that  it  a  power  coupled  with  an  interest, 

may  be  done  by  the  most  ignorant  the  infant  having  a  trust  in  equity 

See  the  case  of  EarU  and  Oreen-  for  life,  together  with  the  trust  of 

ough^  in  3  Atk.  695.  and  1  Ves.  298.  the  inheritance  subject  to  the  pow- 

One  question  in  that  ease  waa,  whe-  er.— [Haigr.  n.  2.  52  a.  (332).] 

ther  a  power  of  disposing  of  real  es-  [See  ant.' vol.  1.  p.  174.  n.  35.}-— 

tate  could  be  well  executed  by  an  lEd.\ 


(I)  But  sejsin  can  be  delivere4  by  attorney  only  when  the  feofibr  i»  rui 
juris;  fbir,  if  the  feoffor  bean  infant,  feme  covert,  or  the  like,  livery 
■hould  be  made  in  person  ;  for  as  an  attorney  cannot  be  Constituted  but 
by  deed  (which  these  persons  are  incapable  of  making  Zoiick  v.  Parsons, 
3  Burr,  1801,],  any  act  done  by  them  in  pursuance  of  such  vacate  autho- 
rity would  of  course  be  wholly  void,  whilst  the  effect  of  a  livery  made 
in  person  will  be  good  until  avoided  by  entry.  Perk.  sect.  IfL  1  Bart. 
Prec.  conv.  47.  n.  17.— [JBd] 
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Dame  of  both ;  for  when  he  deli'rerelh  seisin  of  one  se- 
cundum JbrmamcartsBf  this  is  tantarauantand  implieth 
a  livery  of  both.  So,  when  the  feoffment  is  made  to  two  (Po«t»3l0  a.  359  a.) 
or  more,  and  the  attorney  is  to  make  livery  of  seisin  to 
both,  and  the  attorney  make  livery  of  seisin  to  one  of  the 
feoffees  secundum  /ormam  et  effectum  cartsRj  this  is 
good  to  both  (k),  and  yet  in  that  case  he  that  is  absent 
may  waive  the  livery  ( 1  St).  If  lessee  for  life  make  a  deed 
of  feoffment  and  %  letter  of  attorney  to  the  lessor  to  make  (^^^) 

livery,  and  the  lessor  maketh  livery  accordingly,  not- 
withstanding he  shall  enter  for  the  forfeiture  (l).  But  if 
lessee  for  years  make  a  feoffment  in  fee  and  a  letter  of  at- 
torney to  the  lessor  to  make  livery^  and  he  make  liyery  • 
accordingly,  this  livery  shall  bind  the  lessor,  and  sh^U 
not  be  avoided  by  him  :  for  the  lessor  cannot  make  livery 
as  attorney  to  the  lessee,  because  he  had  no  freehold 
whereof  to  make  livery,  but  the  freehold  was  in  the  les- 
sor (dO).     If  the  lessor  make  a  deed  of  feoffment  and.  a 

■ 

(19)  ^  Adjudged  ftccordiiigly  mt  jndsttd  good.    Entered  M.  30, 81 

livery  to  one  feoffee.  T.  1651.  B.  R.  Eliz.  Rot.  3908.  Vide  Bendl.  d.  15. 

Tnaman't  ease.  Vid.  M.  31, 32  Eliz.  .1 .  32,  33  Elis.  1868."   Hal.  MSS. 

C.  B.  TrevUlian't  cote,  A.  teued  of  — [Hargr.  n.  3.  52  a.  (333).}. 

two  acre?  makes  leaie  of  one  acre  (20)  ^'Tet  ride  if  lenee  for  yean 

to  B.  for    years,    and  -  afterwards  makes  feo0ineot  and  tivery,  thooeh 

makes  eharter  of  feofiment  of  both  lessor  be  on  the  land,  it  seems  to  be 

'aiores  and  letter  of  attorney  to  B.  a  forfeitare.    Dy.  362,  363.  14  H. 

and   C.  eonjunetim  d  dxointn  to  T.^'  Hal.  MSS.-?-Hargr.  n.  4  52  a. 

make  liTery:    B.  makes  livery  in  (334).] 
one  acre  and  C.  in  anether,  and  ad* 


(K)  So  where  a  deed  of  feoffment  was  made  to  three,  habendum  to  two 
lor  their  lives,  remainder  to  the  third  for  his  life,  and  1^  letter  of  attorney 
was  made  to  give  livery  to  the  two,  but  the  attorney  made  livery  to  aU 
three  steynium  formam  carta;  and  the  question  was,  whether  the  live- 
ry so  made  as  if  they  had  all  estates  in  possession,  whereas  in  truth  one  of 
them  had  but  an  estate  in  remainder,  was  good :  the  court  were  all  of 
<ypinion,  that  the  livery  was  good  to  two  for  their  lives,  remainder  to  the 
third  person.  And  the  chief  justice  said,  that  whatever  the  ancient  opi- 
nions were  icbout  punning  authorities  with  great  exactness  and  nicety, 
yet  this  matter  of  livery  upon  indorsments  of  writing  was  always  fiivour- 
ably  expounded  of  later  times,  unless  where  it  plainly  appeared  that  the 
authority  was  not  punued  at  all.  As  if  a  letter  of  attorney  was  made 
to  three  jointly  and  severally,  two  could  not  execute  it,  because  they  were 
not  the  parties  delegated ;  they  did  not  agree  with  the  authority.  M^trris 
V.  TrisU,  2  Mod.  78.  S.  C.  3  Salk.  277.— [iTrf.] 

(L)  For  the  lessee  had  an  estate  which  might  pass  by  livery,  and -the 
lessor  who  was  not  privy  to  the  deed,  might  presume  that  it  contained  no 
greater  estate  than  the  lessee  cotild  lawfully  make ;  and  therefore  he 


.t 
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letter  of  attorney  to  the  lessee  for  yeara  to  make  livery, 

and  he  doth  it  aocordinfi;ly,  this  shall  not  drovrn  or  ex- 
tinguish his  term,  because  he  did  it  as  a  minister  to 
Tr.  7  KHz.  in  Com.    a|iother  (22)  and  »  another's  right,  and  i«  accounted  in 
oSTii^^Cro  Jte.  judgment  of  law  the  act  of  the  other,  and  the  feoffee 
177.)  claimeth  nothing  by  him  (93). 

17  C.  8. 61.  (F.  N.  B.     If  one  as  procurator  or  attorney  to  another  present  to 
^^^')  his  own  benefice,  he  puts  himself  out  of  possession,  be- 

cause he  Cometh  in  by  the  induction  and  institution  of  the 
ordinary.  If  the  tenant  devise  that  the  lord  shall  sell  the 
land,  and  dieth,  and  the  lord  sc^lleth  it,  the  aeignory  re- 
mains.  But  if  the  lord  or  a  grantee  of  a  rent-charge  had 
been  also  cesty  que  use  of  the  hnd,  and  afr^r  the  statute 
CI  Co.  111.  Foitt  of  .Jl.  3.  and  before  the  statute  of  27  H.  b.,  ceaty  que  use 
^^  ^')  had  niade  a  feoffment  in  fee  of  the  laml,  albeit  the  land 

passeth  from  the  feoffees,  and  his  feoffment  is  warranted 
by  the  power  given  to  him  by  the  statute,  yet  the 
seignory  or  rent-charge  is  extinct  by  his  feoffment,  for 
that  he  hath  not  a  bare  authority  as  the  attorney  hath 
(24)  (M)- 

(343)* 
ifhedoetUuthanhis     •If  t  man  be  seised  of  Black  Acre  and  White  Acre, 

tMmm/,  U  tt  void* 

(«l)  "  Smith's  case:*  H*l.  MSB.  lord.    H.  4  E.  6.  Mo.  n.  41.  TVcci;. 

^[Harg;r.  n.  5- f^i  a.]  /ion'i  £af^  supra."    Hal. 'MSS. — 

(22)   *^  If  A.  bring!  prxeipe  of  See  note  19. — By  the  case  of  livery 

C's  land  against  B.  and  recovers,  by  the  lord,  it  is  meant,  that  if  te- 

and  C.  is  made  sheriff,  and  habere  nant  makes  feoffment  of  his  tenaner, 

fadat  seifinam  comes  to  him,  he  and  the  lord  as  attorney  makes  U* 

.   may  return  the  special  matter  on  very,  it   shall  not  extinguish  his 

account  of  the  mischief.    13  H-  4.  seigaory.  Mo.  11. — [Hargr,  n.7.  52 

15.    7  H.  6.  33."    Hal.  MSS,—  a.  (336)] 
[Hargr.  n.  6.  52  a.  (335).]  (24)  See  supra,  note  23. 

(33)  ''  So  it  is  of  Uvery  by  the 


eught  not  to  be  prejudiced  in  respect  of  his  right  of  entfy  for  the  forfeit- 
ure.    Hawk.  Abr.  88.--[£rf.] 

(M)  The  statute  of  1  R.  3.  c.  1,  empowered  cestui  que  use  to  make  ef- 
fectutd  conveyances  and  feoffments  against  his  feoffees  in  trust ;  and  there, 
fore  in  the  case  put  by  Lord  Coke,  though  the  land  passed  from  the  fe- 
offees, yet  the  cestui  que  tue  acted  not  by  a  bare  authority  derived  from 
them ;  but  his  conveyance  was  made  good  by  the  statute :  and  it  is  a  rul^, 
that  wherever  the  feoffor  has  any  interest,  rent,  common,  &c.  in,  to,  or 
out  of  the  land,  it  is  extinguished  bv  the  feoffment  Plowd.  423»  424. 
*5hep.  Touch.  204.— [B</.] 
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and  a  warrant  of  attorney  ia  made  to  enter  into  both  and 
to  make  livery,  there  if  the  attorney  enter  into  Black 
Acre  only  and  makes  livery  secundum /ormam  cart»,      (foit,a52b.) 
there  the  livery  ef  seisin  is  void,  because  he  doth  less 
than  his  *  warrant  (25) ;  far  the  estate  of  the  disseisor  in  *^2  b. 

White  Acre  eannot  be  devested  with'int  »n  entry.   Bui  l>weriify  henm  in 
tb^^isa  diversity  bet  weefo  an  authority  coupled  with  an^^^'lJ^J'^J^^^ 
interest, /and  a  bare  authority  (3^).     For  example,  a  eus-«^'      .   / 
toiD  mthin  a  manor  time  eat  of  mind  of  man  used,  was 
to  grant  <^ertain  lands  parcel  of  (he  said  manor  in  fee* 
simple,  and  never  any  grant  was  made  to  any,  and  the 
heirs  of  his  body,  for  life,  or  for  years  ;  and  the  lord  of   (i  Bid.  Alv.  ui.} 
the  said  manor  did  grant  to  one  by  copy  for  life,  the  re- 
mainder over  to  another,  and  the  heirs  of  his  body  ;  and 
it  was  adjudged  flj,  that  the  grant  and  remainder  over /a  i^jj.  ^  ^^  ^^ 
was  good  ;  for  the  lord  having  authority  by  custom,  and  ^^^  "°t«r  Stantoa  Sc 
an  interest  withal,  might  grant  any  lesser  estate  :  for  in  finme,  in  the  Kings 
this  case,  the  custom  that  enableth  him  to  the  greater,  ??f!^^.(P<^»^' 265  b. 

..,'..'  1     ,  ^  .      .  .       lSid.6.) 

enabjejth  him  to  the  lesser,  Omne  mq^us  tn  se  conttnet  . 

minus*  But  he  that  hath  but  a  bare  authority,  as  he  that 
hath  a  warrant  of  attorney,  must  pursue  his  authority  (as 
bath  been  said),  and  if  he  do  less,  it  is  void  (27)  {x). 

(25)  ^  Vid.  1 1  H.  4.  S.    If  there  iuch  seisin  and  possusion  to  deliver^ 

be  feoOnient  oo  conditioo  and  letter  See.  tueording  to  the  firm  and  tffect 

«fattovney  to  make  livery  ftooord*  ^  tkt  deed.    The  attorney,  makstt 

ill^y,  and  liTeryii  made  abeolotely,  Uvery  in  the  jxunon  of  C.  and  B. 

itjs  void  and^  disBeisin.    8o  4  am-  but  o^t  of  the  miU,  nor  doth- 1.  S. 

liino  IS  Ase.  fU.   36  Ajn.  39.<>H.  attorn.   Ruled,  Uiat  the  mill  doth 

38  £liz.  £.  R.  Popb.  n.  2.  SUm^  ndt  paae,  but  that  the  Uvecy  of  U&e 

ingUeme'    A^eaiMdofthemanors.  maoors  was  well  «xecated."    Hal. 

of  B.  and  C.  and  ako  of  a  laill  in  MSS.-~{HaTgr.  n.  9.  S^h.  (337).] 

pqaiciiien  of  I.  S.  by  force  of  %  (26)  See  post,  49  b.  ante,  113  a. 

laaie  fiir  yaan  makes  oharter  of  vol.  1.  p.  398, 398.  and  181  b.  vol. 

feoffinent,  with  letter  of  attorney  to  1.  p.  738. 

enter  into  the  said  maners,  <md  all  (27)  ^  Vide  these  divenitiee.  A. 

•a^  the  mid  land*  tmd  tenenmUe  makes  letter  of  attorney  to  B.  C. 

rnnd  seisin  thereof  to  take,  and  uJUr  and  D.  oor^unetim  ^  dimtim  to 

siiuA  p^seefsiom  wui  seisin  taken^  make  livery.   If  two  make  livery  it 

1-T~~~~   '  ...  •       ^^         II       I     fm  1   I  ■■!■    IP   r    II  I  ■    I    ■-  II  r  ■  |,>i 

(N)  To  prevent  the  inooovenience  which  would  arise  from  the  death, 
illness,  &c.  of  the  attorney  appointed  to  deliver  seisin,  two  persons  are 
iometimes  named  for  this  purpose,  in  which  case  they  should  be  appointed 
'^  jomtly,  and  each  of  them  severally,''  for  otherwise,  as  every  bare  au- 
thority, not  clothed  with  an  interest,  must  be  strictly  pursued,  li/ery 
made  by  one  of  them  alone  would  be  void.  IBart.  Pecc  Conv.47. 
a.  XT^tW.] 

Voc.  11.  Be 
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(344)*  *A  man  make  a  lease  for  life,  and  after  make  a  char- 

3  ft  3  Ph.  fr  Mar.       ^^^  ^f  feoffment,  with  a  letter  of  attorney  to  deliver  sei- 

Dyer  131.     17  El.         .        .  '  .      ,  ..     .         «... 

DjBr  40.    (Mo.  91.    8in,  the  attorney  enters  upon  the  lessee,  this  is  sumcient 
A^tfrnf^*^  ^^^^  convey  away  the  reversion  ;  for  that  («8)  (it  may  be 

said  once  for  all)  livery  of  seisin  being  to  perfect  the 

common  assurance  of  lands,  is  always  expounded  favour- 

ably^  ut  res  magis  valeat  qucun  pereaL     All  this  was 

(in)  ?aach.  31  El.       adjudged  and  ("mj  resolved   by  the  court  of  common 

k  CUypole  &  al.  de£  bench,  in  a  writ  of  error. 

In  ejectione  firms, 
'  k  in  briefe  de  error.  Hil.  32  £1.  Rot  791- 

The  attorney  eanMt       fJow  the  authority  of  an  attorney,  implied  in  the  law^ 

make  livery  within  the .      ,i         •    *i_  ^  v  i    x      j  i* 

t^i^.  IS,  though  the  warrant  be  general,  to  deliver  seisin ;  yet 

Pafch.  3  El.  in  Com.  the  attorney  cannot  deliver  seisin  within  the  view,  for 

Banc  in  Tarbam  s      -    .  •   . 

ciue.  his  warrant  is  intendable  in  law  of  an  actual  and  express 

livery,  and  not  of  a  livery  in  law,  and  so  hath  it  been  re* 

solved  (29)  (o).     See  more  hereof  here  next  following. 

Cannot  make  livery  «-.*,.  i»..»  *.       y«.^>» 

after  the  death  of  ihe       *'  Fet  tf  livtry  of  Stum  be  not  executtd  %n  the  l\ft  of 
/eo/or  or/eo/«e.         j^^^  ^^,-^  ^^^^  ^^^  rfgtfrf."     Here,  albeit  the  warrant 

of  attorney  be  indefinite,  without  limitation  of  any  time, 
yet  the  law  prescribetha  time,  as  Littleton  here  saith,  in 
the  life  of  him  that  made  the  deed  ;  but  the  death  not 

is  void,  becanse  it  is  neither  con-  and  fF%aJe«.    Botifwarrantbeby 

yunr/tmnor<^truim.  27H.8. 6.  But  sheriff  to  three  bailiffs  conjttnetim 

if  one  makes  livery  in  one  parcel,  k  divtsim^  execution  by  two  is  good, 

and  another  in  another  parcel,  it  is  because  it  is  the  execQtion  of  jus- 

good.    M.31,33  Eliz.  TretyiUian't  tice.    M.  44,  45  Eliz.    King  and 

eate.    But  if  two  make  livery  in  Hobbty  Hal.  MSS. — See  ante,  52, 

presence  of  the  third,  he  not  say-  note   19.  to  which  part  this  note 

io^  any  things,  it  seems  good.    Dy.  more  properly  belongs.    See  aho 

63.    Bat  if  authority  be  to  six  or  infra,  note  30. — [Hargr.  n.  2.  52  b. 

any  two  of  them  to  do  an  act,  there,  (338) .] 

if  it  be  done  by  three,  it  is  good:  (28)  ^  So  such  attorney  may  de- 
5  Rep.  91.  Hoe*a  case.  So,  where  liver  Misin  with  assent  of  lessee  for 
one  devised,  that  his  executors  or  years,  he  being  on  the  land  Ad- 
anyone  of  them  might  sell  his  lai^d,  judged  P.  1651.  B.  R.  Wegg  and 
and  made  three  executors,  and  one  Fillers,*^  Hal.  M  SS.-^ee  post, 
died,  and  the  other  two  sold,  it  was  48  b. — [Bailor,  n.  3.  62  b.  (339).] 
ruled  good;  for  it  is  not  so  strict  (29)  "  Dy.  233.  Sir  Walter  De- 
as  eonjunktim  Sc  divitim.  M.  37, 38  m/*t  easeJ*^  Hal.  MSS. — [Haip'.  n. 
Eliz.  C.  B.  the  case  of  Tnensend  5.  S2  b.] 


(O)  And  an  attorney  cannot  make  a  letter  of  attorney  to  another  to 
give  livery.     18  £.  4. 12  b.     19  H.  8. 10. 2  RoL  Abr.  9.  Sheph.  Touch. 

218  m— [£rf.] 
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only  of  the  feofibri  of  whom  Littleton  speaketh^  but  of 

the  feoffee  also,  is  a  countermaDd  in  law  of  the  letter  of 

attorneji  and  the  deed  itself  is  become  of  none  effect, 

because  in  this  case  nothins;  doth  pass  before  livery  of 

seisin  (f).     For  if  the  feoffor  dieth^  the  land  descends  to 

his  *heir,  and  if  the  feoffee  dieth,  livery  cannot  be  made  (345)* 

to  his  heir,  because  then  he  should  take  by  purchase, 

where  heirs  were  named  by  way  of  limitation  (30).  And 

.herewith  agreeth   Bractpn,    Item  cportet  qudd  dana-Bnit.W».^,U.l6. 

tUmem  sequatur  ret  tradltioy  ttiam  in  ^*^^' doncUoris^^'^j^' ^^^^  . 

ei  doncUorii.      Therefore  a  letter  of  attorney  to  deli- 2.    18£.  ai6b. 

ver  livery  of  seisin  after  the  decease  of  the  feoffor  jj  ^^  "•  ^*  J?i  *<^«. 

Void  (31). 

Fourthly,  in  all  cases  the  attorney  must  pursue  the 
warrant  in  substance  and  effect  that  he  hath  to  deliver 
seisin. 

rSO)  <"  If  A.  and  B.  joint-tenants  death  in  40  Ass.  38.    Nota,  by  de- 

in  fee  uiake  charter  of  fec^ment  to  vise  or  by  special  custom  antbority 

C.  and  D.  with  letter  of  attorney  may  be  created  executory  after  the 

to  deliyer  seisin,  and  B.  er  C  dies,  party's  death.    Lease  to  A.  for  life, 

itis^;ood  as  to  the  sUrriror.     M.  remainder  to  Bw  for  life.     A.  dies, 

32, 33  £liz.  W.  68."— [Hai^-.  n.  6.  vidtUur,  that  Uvery  cannot  be  made 

52  b.  (340.)  to  B.    P.  31  Eliz.  B.  R,  W.  n.  4. 

(31)  ^  Vid.  letter  of  attorney  to  Pierce. sod  Levenage.**  Hal.  MSB. 

deliver   seinn   after  the   feoffor's  — [Uar^.  h.  7.  52  b.  (34t).] 


(P)  If  either  of  the  parties  die  before  the  liyery  of  seinn  be  likade,  the 
feoffment  is  void,  and  no  warrant  of  attorney  to  make  livery  can  he  ex- 
ecuted after  the  death  of  the  feoffor  or  feoffee,  neither  is  there  any  reme- 
dy in  this  case  to  get  the  assurance  made  perfect  but  in  a  co^rt  of  equity ; 
which  has  in  some  cases  supplied  the  want  of  livery.  Burgh  y,  FrancU, 
Finch.  28.  A  court  of  equity  will  presume  livery  of  seisin  to  have  been 
idade,  though  not  indorsed  on  the  deed,  where  the  possession  has  gone 
according  to  the  feoffment  for  a  great  length  of  time.  Jackson  v.  Jackso-n^ 
Fitsg.  146.  Sel.  Ca.  Ch.  81.  Bakenham  v.  Bakenham,  1  Ch.  Ca.  240. 
And  it  seems,  that,  at  law,  livery  of  seisin  would  be  presumed  after  the 
expiration  of  twenty  years,  as  possession  for  that  length  of  time  would  bar 
a  possessory  action.  See  Rees^  d.  Chamberlain  v,  Lloyds  Wightwick,  123w 
2  Prest.  Conv.  305.  309.  Where  a  conveyance,  which  is  defective  for 
want  of  livery,  is  aided  in  equity,  it  will  be  dischai^ged  of  mesne  in-- 
cnmbrances  by  the  party ;  as  if  a  mortgage  wants  livery,  and  thereupon 
the  heir  confbsses  judgment  to  another,  the  mortgagee  shall  be  released 
from  the  Judgments.  Bturgh  v.  Burgfi,  supra.  But  where  there  are 
many  feoffees,  there  the  death  of  one  or  some  of  th6m  will  not  hinder  the 
livery,  but  it  may  be  made  to  the  survivors.  Infra,  n.  30.  As  to  the  as- 
fliitance  afforded  by  a  court  of  equity  in  aid  of  a  defective  conveyance^  see 
Com.  Dig.  Chancery,  (t  T.)  Copyhold,  (P  2.)  Eq.  Ca,  Abr.  Deeds; 
g>).    Vro.  Abr,  Faits,  (T.  aOH:^'} 
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DwtnUyhereinintht     Fifthly,  all  this  is  to  be  understood  of  sole  persons,  or 

eau  of  a  corporaHon      ^  ^.  ,     ,  ^    .  -  , 

aggregate;  01  a  corporation  or  body  consisting  of  one  sole  person, 

}2**;A?;  l*j?:^*     or  a  bishop,  parson,  &c.     But  it  holdeth  not  in  a  corpora- 

1».  (1  Did.  loJ'}  ^  *^ 

tion  ag;greg!ite  of  many  persons  capable  (33).  And 
therefore  if  a  mayor  and  commonalty  make  a  charter  of 
feoffment,  and  a  letter  of  attorney  to  deliver  seisin,  the 
lirery  of  seisin  is  good  after  the  decease  of  the  mayor, 
because  the  corporation  never  dieth  (33).  The  like  of  a 
dean  and  chapter,  ef  sic  de  simUibus. 

•rM$to€lkefmto  Lastly,  if  the  lessor  by  his  deed  license  the  lessee  for 
•'^^^  /o4fi\*  '*^®  *or'years  (which  is  restrained  by  condition  not  to 

4Co.ii9b.Cro.  alien  without  license)  to  alien,  and  the  lessor  dieth  be* 
Jj?*  ^^*^  ^®*  ^'^  ^ore  the  lessee  doth  alien,  yet  is  his  death  no  counter- 
Btnc  F.  N.  B.  223.  oiand  of  the  license,  but  that  he  may  alien,  for  the  li* 
2  E.  3.  Offi.dfi  Court  cense  exempteth  the  lessee  out  of  the  penalty  of  the  con- 
(1  Rol.  Abr.  331»  dition,  and  it  was  executed  on  the  part  of  the  lessor  as 
^*)  much  as  mjght  be.     And  so  was  it  resolved,  Mich.  3  Ja* 

cob.  in  Communi  Banco.  As  if  the  king  doth  license  to 
alien  in  mortmain,  and  dieth,  the  license  may  be  execu- 
'ted  after  (34)(q). 

Ltiur  ff  tshmmeifmaif  And  it  is  to  be  known,  that  a  deed  of  feoffment  begin-- 
be^ntaimdiaadced  ^\^^  Onmibua  Christifidelibus^  fyc.  or  Sciant prassentes 

et  futuHj  fyc*  or  the  like,  a  letter  of  attorney  ma>^  be 
contained  in  suck  a  deed  ;  for  one  continent  may  contain 
divifirs  deeds  to  several  persons ;   but  if  it  be  by  inden- 

(32)«M1H.7.27,  12H.8.  12.  (34)  "Vid.  Plowd.  Com.  457. 
5  H.  7.  35.  21  H.  7.  l.'^Hal.  MS8.  ewdta  in  lioeme  to  the  t«iant  t» 
-^Hargr.  n.  8. 52  hj  idien,  «r  videiur.''    Hal.  MSS.*- 

(33)  '^  But  it  8e«ras,  that  lirery    [Hargr.  n.  10.  52  b.] 
cafknot  be  made  tiU  the  new  mayor 
iftmnde,"  Hal.  MSS.— [Hargr.  n.  9. 
52  b.  (342).] 


(Q)  That,  under  a  OBvenant  not  to  alien  without  leave,  if  !eav«  itonoe^ 
grtnted,  the  eovekiant  is  entirely  diseharged ;  whether  the>  lioente  to 
«n%n  he  general  {Dttmper''t  ease^  4  Co.  119),  or  partieiilar,as  to  one  par- 
tietdar  person  subject  to  the  performance  of  the  covenants  in  the  orinoal 
Ukae,  8^  BneMeUr,  Macpher0m^  14  Ves.  173.  Anta.  p.  ^,  39.  n.  (T). 
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tiM  tetw^MA  the  fiBoffor  on  ^  one  p»rt,  and  the  feoffee 
oie  Ae  other  pert  (*),  there  a  fetter  of  attorney  in  sviehorittanindeniure,the 
a  deed  is  not  good,  unless  the  attorney  be  made  a  party  JJ^  Mngnmdea 
in  the  deed  indented  (35).  (*)  Commains  error 

fecit  jai  (at  didtur) 
in  eontrviom.  (t  Inst  67$.  2  Rol.  Abr.  8.  Cro.  Elis.  905.) 

A  livery  in  law  is,  when  the  feoffor  saith  to  the  feoffee,  45  ^^ 

being  in  the  view  of  the  house  or  land,  (I  give  yo^  yon-  Lwery  m  taw  defined. 
der  land  to  you  and  your  heirs,  and  go  enter  into  the  ^^•^•^l;^^"' 
same,  and  take  possession  thereoT  accordingly  (a)),  and  Tempe  H  8.  tit  Fe«- 
the  feoffee  doth  aceordingly  in  the  life  of  the  feoffor  enter,  la'cT^'if  b  ^  H.  0. 
this  is  a  good  feoffment,*  for  signatiopro  traditione  ha^  P  18.  a  B.  4. 39.  per 
5e/tir(3e).      And  herewith  agreeth  Braclon  :   Item  diei^^^^^^^'  ^' 
potent  et  auignari^  quando  res  vendita  vel  donata  sit^^^^^  (^  ^-  156. 
ineonspettu,  quam  venditor  etdonatordidtsetradere:         (347]^ 
and  in  another  place  he  saith,  in  eeisindper  effectum  et 
per  aspectum.     But  if  either  feoffor  or  the  f  offee  die 
before   entry  the   Irrery  is  voW   (37).      And    Hvery*:"^^^ 

feoffee  iefort  entry. 

(35)  ^  MivOeed  ewOm  between  within  Tiew.**  Hal.  MSS.— ^fHvgr. 
Duker  and  Noland^    Hal.  MSS.    n.  4.  48  b.  (3 15.)} 

See  also  another  case  contra  in  Cro.  [So^  where  there  were  two  joint 

Elis.  966.    The  case  cited  by  Lord  tenants  ia  lee,  and  one  of  them 

Hale  is  in  2  Rol.  Abr.  8.  pi.  13--—  made  livery  within  the  Tiew,  viz. 

[Hargr.  n.  4. 52  b.l     ,  go  enter  and  take  possession ;  but 

[See  also  Sheph.  Touch.  217.  before  it  was  executed  she  married 

where  it  is  said  that  the  aathonty  the -feofTee  himself;  it  was  argued 

nay  he  either  in  the  deed  of  feoff*  that  this  feoffment  was  void,  be- 

ment  itself,  whether  it  be  pall  or  eause  there  was  no  actual  entry 

indented,  and  although  the  attorney  pursuant  to  the  livery,  and  that  by 

be  net  a  party  to  it,  or  else  by  a  the  subse^eot  marriage  the  feoilbe 

sapaiate  deed.    Ct  Fid.  2  RoL  Abr.  was  seised  in  right  of  his  wife,  and 

8,  d.  2  Prest  ConY.  418.    The  ap-  couid  not  by  his  entry  work  any 

pointment  ii  OKMt  usuaEy  made  by  prajudioe  to  her  right ;   but  it  vfbb 

the  deed  of  ieofiment  but  the  di»>  adjudged  that  he  might  enter  at 

tinction  mentiooed  by  Lord  Coke  is  any  time,  for  he  nad  not  only  an 

not  attended  to  in  practice.]>^il(f.]  authority  so  to  do,  but  an  interest 

(36)  '*  Nota  the  case  of  38  Ass.  2.  passed  by  the  livery  in  view,  by 
A.  makes  feoffment  to  B,  within  which  act  the  woman  did  all  which 
'fte  view,  mid  aAerwaids  marries  was  in  her  power  to  do.  Pomns 
her,  and  aaerwards  dajms  to  the  v.  Petit^  3  Salk.  165.}— [£^] 

use  of  the  wife;  it  is  a  good  eze-  (37)  •*  1  Rep.  iZeeTor  of  Ched- 

eutioo  of  the  Hvery.    38  E.  3.  ll.  d$ngtim:s    eau.''      HaL   MSS.— 

Vid.  42  £.  3.  FeoAneats  54.    Li-  [Haigr.  n.  5.  48  b.] 
Tiry  good,  though  the  land  is  not 


■*. 


(R)  Liv«ry  within  view,  or  livery  in  law,  seems  to  have  been  nadeat 
fintoioly  at  die  court  barons,  wliieb  were  aneiently  held «ii^  tfie  ia  soiw 
optn  pBrtafliiaMner,  frops  whepce  a  ffsmtk  view  might  be  taken  <ff 


<r06  '  as  feofvueNT  and  LiVsRy.         ^auai^fi^ 

Xrtoeryifft/^mAevictf  within  the  view  is  good  where  there  is  no  deed  of  feofiF 
t^inl^£^  »n^t-  Cnj  And  such  a  lirery  is  good,  albeit  the  Ian* 
county,  lie  in  anothtr  county. 

<n)9E.4.89.38£.8.  ^ 

11. 

*  Where  ihefeoffeedaret     foj  A  man  maketh  a  charter  of  feoffment  and  delivers 

(o)  38  Abs.  p.  23.     *  of  death,  but  claims  the  same,  this  shall  vest  the  freehold 

and  inheritance  in  him,  albeit  by  the  livery  no  estate 
passed  to  him,  neither  in  deed  nor  in  law,  so  as  such  a 
claim  shall  serve,  as  well  to  vest  a  new  estate  and  right 
in  the  feoffees,  as  in  the  common  case  to  revest  an  an- 
cient estate  and  right  in  the  disseisee,  &c.  as  shall  be  said 
hereafter  more  at  large  in  the  Chapter  of  Continual 
Claim.  And  so  note  a  livery,  in  law  shall  be  perfected 
and  executed  by  an  entry  in  law. 

i»ITTLETON.         IF  a  man  ktteth  lands  or  tenements  by  deed  of 
[Sect  60.  f9.  a.]^,7^oj^/  ^^^  ^gj  (3qj^   (for  seeing  that  the  remainders 

sary  to  ptas  a  frtehoU^y^  effect  by  livery,  there  needs  no  deed  (39),  /cjt  term 
inierttt  in  remainder,  of  yearSj  the  remainder  over  to  another  for  li/e^  or  in 

J^^^^'^^i^) .  ^«**'*  ^^  *^  f^  y  ^^  '*«*  <^^^  i^  behovethj  that  the  lessor 

Jz  H  o.  1. 10  C  4. 1.  ,  .  « 

18  B,  4. 13.  maketh  livery  of  setsin  to  the  lessee  for  years,  other^ 

wise  nothing  passeth  to  them  in  the  remainder^  al- 
though that  the  lessee  enter  into  the  tenements,    And 
if  the  termor  in  this  case  entereth  before  any  livery  of 
^348^*  *5emn  made  to  him^  then  is  the  freehold^  and  also 

On  leaie far  years,  re-  '*^  reversion,  in  the  lessor.    But  if  he  maketh  livery 
mainierforhfe^in     of  seisin  to  the  lessee,  then  is  the  freehold  together 

^/"de  m^'/o*^  ^'2'^*  '^^  /^^  '^  /*^  »'»  '*^  remainder,  according  to 
^«^ft  the  form  of  the  grant  and  the  will  of  the  lessor{T). 

(38)  Unpur,  L.  wd  M.  (39)  ''  12  H.  4.  tO.»  Hal.  MSS. 

[Hargr.n.  8.49  a.] 


Uie  whole  manor ;  and  ihe  pares  cttria  could  eavily  disting^tth  that  part  of 
the  land  which  was  to  be  transferred.  But  this  sort  of  Uyery  is  not  ptf- 
fect  to  pass  the  freehold,  till  ao  actual  entry  is  made  by  the  feoffee ;  be- 
cause  the  possession  is  not  delivered  to  him,  but  only  a  license  or  power 
is  g^ven  to  him  by  the  feoffor  to  take  possession.  Infra,  48  b.  Pollail  47. 
Ventr.  J86.-^J5rf.] 


f  S)  See  n.  (E)  supra,  p.  337.— (JEd.] 


T)  But,  though,  as  appears  from  this  ca^e,  an  estate  may  be  creat<4 


(jt.  XXXVI.        ur  vEurvMxsT  aw  liveov. 

"  Makeih  lively  0/  seisin  to  the  lessee,'"  This  live- 
py  is  not  neceaury  in  this  case  for  the  lessee  himself,  be- 
cause he  hath  but  s  term  for  years,  but  it  is  for  the  berte- 
fltof  them  in  the  remainder,  so  as  the  livery  to  the  les- 
see shall  enure  for  the  benefit  of  them  in  the  remainder  : 
for  the  ^lirery  of  the  poasesaioD  could  not  be  made  to 
the  next  in  remainder,  because  the  possession  belonged 
to  the  lessee  for  years  ;  and  for  that  the  particular  term 
and  all  the  remainders  made  in  law  but  one  estate,  and 
take  effect  it  one  time,  therefore  the  lirery  is  to  be  made 
to  the  lessee. 

But  if  a  lease  for  years  without  deed  (c)  be  made  to 
A.  and  B.,  the  remainder  to  C.  in  fee,, and  lirery  is 
made  to  A.  in  the  absence  of  B.  in  the  name  of  both  ;  it 
esemeth  the  livery  is  good  to  vest  the  remainder :  and 
there  is  a  diversity  between  two  joint  altornies  to  re- 
ceive lirery  for  another,  and  lirery  and  seisin  is  made  to 
one  of  them  in  the  name  of  both,  this  is  clearly  void, 
because  they  had  but  a  mere  and  bare  authority  (40), 
uid  they  both  do  in  law  make  but  one  attorney,  unlesi 
the  warrant  be  jointly  and  severally  (41),  but  the  lessee 
for  years  hath  an  interest  in  the  land  (w). 

(40)  Sec  fnrllHr  u  to  the  differ-  vol.  1.  p.  398, 399.  tnd  ISl  b.  toI. 

ence   twtwaen  a  iiBk«d  ■atfaoritjr  l.p.  738, — [Hu^.n.  1.49  b.] 

andui  aatboritj  conplMl  with  ui  (41)SMuit.Kb.p.343.n.(U)- 
ioterot,  ant  SI  b.  p.  343.  1 13  a. 


bj  feoAnient  to  canUDCRce  in  fiUura,  by  waj  of  ramaiikter,  it  hu  1oo[ 
been  an  eitabliihed  principle,  that  a  feoffmnit  caonot  ba  nade  toam- 
menoe  in/v/urv;  uidtherBrare  IT*  penonn  kea a lieoffment to oommenee 
on  a  fntoraday,  md  deliver*  leiiin  immediataly,  the  lirer;  will  1»tbh1, 
and  nothing  more  than  an  Mate  at  will  panes  to  the  fei^ee.  Ante,  317a. 
p.  IS — 14.  Thii  doctrine  b  lixnided  on  two  reaMiM,  lit  Becaow  the 
ofajad  and  design  ^Iheearemon7  of  lirery  of  Mirinwouldbil,ifit  were 
■Iknred  to  pan  an  estato  to  oommenee  n/udiro.- (lit  wonhl  in  that  e«>e 
be  DO  andenoc  of  Uie  diai^  ofpoeiweicn.  Sd.  The  freehold  woold  be  in 
■bejioee,  which  i>  neler  allaweil  whera  it  oao,  b;  any  meam,  b«  avoict 
ed.     3  Co.  94e.  Cm  Elo.  454.  3  Vent  S04.  3  Wili.  1S6.— {£rf.] 

OJ)  Bae  lapra,  p.  337.  n.  (E).~*{fi(.] 

(W)  And  ttie  law  inteoda  that  there  ii  aueh  a  mntnal  traat  between 
thdie  that  take  a  joint  eriate,  that  Uw  act  of  eitber  of  them  it  efedaal 
for  hiiBwlf  and  the  other,  eapeeially  where  it  is  not  pt^odicial  to  him. 
Hawk.  Abr.  84.— (JU.} 


(Mf)*-  'Afcain,  if  A.  ia  to  ttaka  t  feoffmeDt  to  B.  and  C,  *nd 

mf^ *^  ww'^ '!•'  ^^^ ^■'"»  ^*wt ^'Mlt  •"•*  A-  «wke»  lw*ry  to  B.  ia 
OuabttniecmleMbf  ^abMDce  ofC.  ID  t^e  name  ofboth,  andtp  their  bein; 
^oz.4.1  13E  4.16.*^**  ''*^f  *"  ^'^'*'  '**  ^'>  Ikosuk  I  man  beiD|;  abMiit 
16E.4.I8.  B EU. Sfi. uane!  tdte  a  fraehald  by  a  livery,  but  by  hia  attorn^ 
Tmp^hVfm^.  ^ioR  InrfiiUy  Miiborized  to  noeive  livery  by  drad<x)« 
manure  OB.  4. tb.nleH  the  feofltneatbe  mtdcby  deed.Mkdtiwn the^livflfy 
j^g^ta  one  io  tke  naavD  of  both  is  good  (48). 

Mto      A  man  siaket  a  teave  for  yean  to  A.,  the  pemainderto 

I^B.  in  fee,  and  make* livery  to  A.  within  the  view;  this 

livery  ia  void,  for  no  man  can  take  by  force  of  a  lirery 

within  the  ?iew,  but  be  that  taketb  the  freehc^  himaelf. 

aij(        "  ^ndifthe  termor  tn  this  ease  enteretb  h^ore  any 
''"'livery  inade,trc."     By  the  eofry  of  the  leasee  he  is  in 
actual  possession,  »ai  then  the  livery  cannot  be  made  to 
him  that  ia  in  posseBsion,  for  gaod  semel  meum  est,  am- 
tr  thtpli^t*  Tneum  esse  7U>npotest.   But  if  the  lessor  and  less^ 
*V    come  upon  the  ground,  of  purpose  fortbe  lessorto  make, 
and  for  the  lessee  to  take  livery,  there  his  entry  vests  no 
1.     actus!  possession  in  him  until  livery  fae  made ;  for  (p) 
affectio  iua  nomen  imponit  operi  txto  (44).     And  tfierc- 
fore  if  it  be  s|^ed  between  the  disseisor  and  disseisee, 
that  the  disseisee  shall  release  all  bis  right  to  the  dis- 
seisor upon  the  land,  and  acoordingly  the  disseisee  «n- 
tereth    into  the  land,  and  delivereth  the  release  to  the 
diaseisor  upon  the  land,  this  is  a  good  release  ;  and  the 
entry  of  the  disseisee,  being  for  ihu  purpose,  did  not 
avoid  the  Jisseisin,  far  his  intent  in  this  ease  did  guide 

r49)''18E.  4.  It,"  Hd.MSB.  tlu>  dMd  Muht  Mt  to  b«  ddivwad 

..^H>igr.D.3.4Sb.]  HUUTMyaude;  far«t]MraJMll» 

NS)  " Hj.  U.  St.     18  H.  & 9.  li*«7 itimi.     H. S EIo. Btt^tr't 

22  H. «.  1."  lUU.  M88^H«rjr.  M        '■ '    "     


(X)  Except  vtMre  kaan  !■>!■  ■  fiii*liii1i1  lij  waj  >fii— iiwfcii.  b; 
Inarj  oud*  ts  aaMlwr,  inbii  Bb«>n««,  M  in  the  abarecMt  of  ■  Imm  1^ 
TMn  with  ranuDder  in  Gn.     6n]>n,49i-— {E4.1 
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his  entry  to  a  special  purpose.    And  sa  was  it  resolFed  (9)  P*  IS^Eliz.  in 
W  hy  Sir  James  Dyer,  and  the  whole  court  of  caramon  cS!'Sjltf!^e  frei- 
pleas,  Pasch.   18  Eliz.  upon  evidence  which  I  myself  ^"^^l-    29  An.  26. 
heard  and  observed.    But  if  disseisor  enfeoff  the  disseisee  19.  in  fJrmedoo.  (45) 
and  others,  there  al  beit  tlie  disseisee*  cane  to  take  tivery,  (350)* 

yet  when  livery  is  made,  the  disseisee  is  remitted  to  the 
whole  in  judgment  of  law,  as  shall  be  said  more  at  large 
in  the  Chapter  of  Remitter  in  his  proper  place. 

A  man  makes  a  lease  for  years,  and  after  makes  a  deed  ^^.\ 

of  feoffment  and  delivers  seisin,  the  lessee  being  in  J^^  Usteefyrsf^^^Skngin 
session  and  not  assenting  to  the  feoffment,  this  livery  is/>««»f««^«»dni>/«- 
void  ;  for  albeit  the  feoffor  hath  the  freehold  and  inheri-  (t  RoL  Abr.  4.'  Vj. 
tance  in  him,  yet  that  is  not  su£5cient  (v),  for  a  livery  ^"^   ^°*  ^^-J 
must  be  given  of  the  possession  also  (46)  ;  but  if  the  seem  if  there  be  no 
lessee  be  absent,   and  hath  neither  wife  nor  ^^rvknts^^^^J'^^P^^^' 
(though  he  hath  cattle)  upon  the  ground,  the  livery  of  worth's  case. 
seisin  shall  be  good. 

If  a  man  be  seised  of  an  house,  and  of  divers  several 
closes  in  one  county  in  fee,  and  makes  a  lease  thereof  for 
years,  and  afterwards  maketh  a  feoffment  in  fee  of  the 
same,  and  makes  livery  of  seisin  in  the  closes  (the  lessee 
6r  his  wife  or  servants  then  being  in  the  house)  the  li- 
very is  void  for  the  whole  :  for  the  lessee  cannot  be  upon 
6very  parcel  of  the  land  to  him  demised^  for  the  preser- 

(45)  «  9  H.  T.  1.    41  E.  3.  ir."  and  Knotsford.  A  tenant  for  yeais, 
Vidl.  MS9. — [Haipr.  n.  6-  49  b.]  remainder  to  the  king^  ibr  years, 

(46)  "«?.  40  Eliz.  B.  R.  A.te-  remainder  to  B.  in  fee;  B.  enters 
iiant  for  yean;  the  reversion  is  andoosts  A.  andmakesliyery;  it  is 
granted  to  B*  for  life«  remainder  to  g^ood,  notwithstanding  the  mesne 
6.  in  tail,  remainder  to  D.  in  fee ;  remainder  for  years  to  the  king ; 
p.  by  deed  inieofls  A.  and  one  £.  but  it  would  have  been  otherwise, 
uid  makes  livery :  it  was  ruled  to  if  the  king's  remainder  had  been 
be  void,  baeaine  there  was  not  any  for  life. "  Hal.  MSS.^Hai]gr*  n.  If, 
snrreoder,  and  A',  was  in  possession  48  b.  (Sir).] 

tad  could  not  take  by  livery.  Edts 


•*« 


(T)  As  lively  of  seisin  is  the  delivery  of  the  actual  possession ;  no  per- 
son can  give  livery  of  seisin  who  has  not  at  the  moment  the  actual  pos- 
lessioo.  And  therefore  where  a  person  makes  a  feoffinent  of  lands  which 
are  let  on  lease,  ke'must  obtain  the  assent  of  the  lessee  to  the  livery.  Anid 
in  eases  of  thb  kind  the  practice  formerly  was,  fer  the  lessee  to  give  up 
ihe  poflsession  ibr  m  moment  to  the  lessor,  to  enable  hi;n  to  give  livery. 
B€Ui$w9rth?a  tasc,  3  Co.  31  b.  4  Cm.  0%.  KBi^Ed.} 

Vol.  ft  3  y 
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▼ation  or  continuance  of  his  possession  therein.  And 
therefore  his  being  in  the  house^  or  upon  any  part  of  the 
l^nd  to  him  demised,  is  sufficient  to  preserve  and  con- 
tinue his  possession  in  the  whole  from  being  ousted  or 
*  dispossessed  (47). 

Ft9gmmi  md  Utter  •/  ^(^J  ^^  ^  ^^^  ^^  disseised,  and  make  a  deed  of  feoff- 
Miiomeifto  lofefoitei-  ment  and  a  letter  of  attorney  to  enter  and  take  possession, 

lioery^Uu/ei^  being  ^^^  a^^^  ^  make  livery  secundum /ormam  cartas j  this 
outy  poue$$i9nj  it     jg  ^  gQQ^  feoffment,  albeit  he  was  out  of  possession  at  the 

{r)  Hill.  37  cut.  Rot  time  of  the  charter  made  (48),  for  the  authority  given  by 
^^  Biwoe^r*  the  letter  of  attorney  is  executory,  and  nothing  passed  by 
•4|iid.  Dyer  16.  the  delivery  of  the  deed  till  livery  of  seisin  was  made. 
Dw^   J5^Jj**jgv  And  in  ancient  letters  of  attorney  power  is  given   to 

others  to  take  possession  for  the  feoffor. 

MtemaifaUttitJor  But  if  a  man  be  disseised^  and  make  a  writing  of  a 
yeart^jKt  leuor  being  \q^^  for  years,  and  deliver  the  deed,  and  after  deliver  it 

•ttf  qfpotteMtton  at  the  <§         ' 

tmieef  ihtfiniidi-  upon  the  ground,  the  second  delivery  is  void,  for  the 
?Co!  35  inter  Jen-  ^"^  delivery  made  it  a  deed,  and  for  that  the  lease  for 
BiogB  &  Brane.         years  must  take  effect  by  the  delivery  of  the  deed,  there* 

^2  Co  31  b^  /"a  Co  J  ^  * 

MM  ^^  ^^  ^®®^  delivered  when  he  was  out  of  possession 

was  void.     But  so  it  is  not  of  a  charter  of  feoffment,  for 

(47)  **  Bnt  Wiias  if  lessee  cen-  mise  of  the  same  lessor;  or  if  there 

seats^  Urery  is  good,  though  be  be  be  lessee  of  WhiXt  Acre  and  Blatk 

upon  the  land.    Tr.  40  Eliz.  Shtj^  Aere  by  one  demise,  and  he  makes 

hmrd  and  Omy,    A.  makes  lease  for  lease  for  years  of  Black  Aere,  and^ 

years,  and  afterwards  makes  char-  lessor  enters  on  Black  Aere  and 

ter  of  feoffment  with  letter  of  attor-  makes  li  very,  though  A.  be  on  fVhUe 

ney  to  enter  and  take  possession  Aere,  it  is  good.     2  Rep.  BeU%t' 

and  seisin  for  him,  and  such  seisin  vxnOCt  eaee^  Hal.  MSS. — [Hargr. 

and  possession  to  deliver ;  the  attor-  n.  8. 4S  b.  (318).] 
ney  makes  livery  with  Uie  consent        (48)  "^  H.  22  Car.  B.  R,  Hitide'i 

of  the  lessee,  he  being  in  the  land ;  ease.    M.  4  Jac.  B.  R.  Sparks  and 

and  it  was  ruled  good.     P.  1651.  />ar(ry.  37  Eliz.  frstrn'^nue.  Char- 

Wegg  and  ViiUrt,   Lessee  for  years  ter  of  feoffment  of  lands  in   the 

consents,  that  feoffor  shaU   make  hands  of  the  king  with  letter  ef 

livery,  and  afterwards  goes  out  of  attorney  to  make  uvery,  and  after- 

the  country,  leaving  servants  on  the  wards  the  feoffor  sues  owter  mame^ 

land;  the  feoffor  enters  and  makes  and  the  attorney  aiakes livery ;  it  is 

livery;  it  was  ruled  good.    But  it  good.  35  Eliz.  Feoffment  en  condi- 

was  ruled,  that  if  lessee  be  absent,  tion  whidi  is  broken ;  feoffor  makea 

livery  by  lesw>r  by  oooseiit  of  ser-  charter  of  feofiment  and  letter  of  at- 

vants  is  void,  they  being  upon  the  tomey  to  deliver  seisin,  the  attorw 

land.  T.  7  Jac.  C  B.  n.  45.  D.  D.  ney  enters  and  makea  livery ;  it  ii . 

BlaMeaehwa&Smail^    ButifA.be  eeod.    Diek^t  eate.'*    Hal.  MSS.— 

lessee  of  White  Acre  by  one  demise  [Hai]gr.  n.  6. 48  b.  (316).] 
*nd  of  Black  Acre  by  anotiber  de>- 


C^.  xxtru     as  tboffment  and  i.iv£a7.  4ll 

that  takes  effect  bj  the  livery  and  seisin.     But  ii  the  unless  a  wudeHscr^ 
lessor  had  delivered  it  as  an  escrow,  to  be  delivered  as 
his  deed  upon  the  ground,  this  had  been  good. 

Note  a  great  diversity,  when  a  man  hath  two  ways  49  a. 

to  pass  lands,  and  both  of  the  ways  be  by  the  cornmon  cM^^hireTman ha* 
law,  and  he  intendeth  to  pass  them  by  one  of  the  ways,  <««  w«y*  to  pa9$  lands 
yet  ut  res  magis  valeai  it  shall  pass  by  the  other,     ^^itrndwhtrththanvi 

where  a  man  may  pass  lands  either  by  the  common  law,  "^^'^  ihtontateom' 

.  tnoti  U$w  and  tw  othai 

or  by  raising  of  an  use,  and  settling  it  by  the  statute,  6^  (^  «to^u/e  ^uMf. 

there  in  many  cases  it  is  otherwise  (4»).     For  example,  r^v^-^V^Pfi"*?"^ 

if  a  man  be  seised  of  two  acres  m  *lee,  arid  letteth  one  of  pi.  Com.  162. 

them  for  years,  and  intending  to  pass  them  both  by  feoff-  ^^  ^*  1*j^*  q-. 

(352)* 

(49)  "  Where  land  sTiaU  pau  by  15  Car.  B.  R.  entered  H.  11  Car, 
one  way  or  the  other  at  covMwn  law*  Rot.  459-  Father  g^ives  and  grants 
Termor  for  years  makes  charter  of  to  his  son  and  his  heirs,  habendum 
feoffment  by  the  Word  dedl,  with  after  .the  death  of  the  father;  and 
letter  of  attorney  in  the  same  deed  no  consideration  of  blood  or  mar- 
to  deliFer  seisin,  and  afterwards  ria^ge  is  mentioned  in  the  deed :  ao 
livery  is  mada,  yet  it  is  a  forfeiture,  estate  shall  not  arise  by  way  of  use. 
and  the  term  shall  not  be  said  to  Nota  videtur^  that  there  was  a  let- 
pass  first  by  the  delivery  of  the  ter  of  attorney  in  the  deed.  P.  1657. 
deed,  aj  it  seems.  Dy.  36^— -Grant  Jaekwn's  ease*  A.  by  indeptur^  for 
to  a  tenant  at  will  shall  enure  as  a  ^  Uve  and  affection  grants  to  B.  a 
confirmation.  Dy.  269. — 29  £liz.  rent  in  esse^  habendum  to  B.  for  life, 
B.  R.  Leonardos  case.  If  A.  makes  remaiiider  to  the  use  of  C.  in  tail, 
lease  for  years  to  B.  and  afterwards  remainder  to  the  use  of  A.'s  right 
makes  a  charter  of  feoffment  to  il.  heirs,  and  attornment  was  made, 
being  in  possession  with  the  words  but  not  till  after  the  death  of  A.; 
dedi  fi  coneessxf  with  letter  of  attor-  and  it  being  found  that  B.  was  cou- 
ney  to  deliver  seisin ;  before  livery,  sin,  it  was  ruled,  that  an  estate 
he  may  use  the  deed  as  a  confirpaa-  should  arise  by  wtty  of  use  without 
tion  in  fee,  and  after  livery  as  a  attornment — Where  one  may  elect 
feoffment.  And  there  it  was  also  one  way  or  the  other  by  statute* — 
agreed,  that  if  by  indenture  in  con-  Vid  7  Rep.  BedelVs  case.  If  father 
sideration  of  money  A.  bargains  and  in  consideration  of  money  bargains 
sells  to  B.  with  letter  of  attorney,  and  sells  to  his  son,  there  ought  to 
and  the  deed  is  inrolled,  it  is  a  good  be  an  inroUment.  But  if  A.  for  na- 
bargain  and  sale. — 17  £liz.  Lessee  tural  love  to  his  son,  and  also  for 
for  life  and  he  in  remainder  in  fee  money  grants  to  the  son,  the  land 
make  charter  of  feoffment,  and  letter  sl^all  pass  without  inrolhnent,  be- 
ofattorney  to  make  livery,  which  is  cause  the  consideration  of  love  is 
made  accordingly,  it  is  good,  and  expressed.  M.  l649>  Wats  and 
the  remainder  shall  not  be  said  to  Dicks,  MAi.^^  Hal.  MSS- — See  fur- 
pass  by  delivery  of  the  deed.  Where  ther  as  to  electing  in  what  way  an 
one  shall  have  election  to  take  by  sta-  estate  sfiall  pass^  Yel  v,  124.  the  case 
tote  or  comtnon  law,  Vid.  Dy.  302.  of  Cro«ifig-and  Seudamore,  1  Ventr. 
(xraiit  of  reversion  to  a  brother  137.  and  1  Mod.  175.  and  Barker 
averred  to  be  pro/rat'erno  amore, —  and  Kiot^  in  2  Mod.  ^49.  See  also 
2  Rep.  Sir  R,  Heywants  case,  De-  Vin.  Abr.  Uses^  B.  a.  and  the  ob«er- 
mist  or  eoncessi  taken  either  as  lease  vation  in  Hawk.  Abr.  of  Co.  Litt.^ 
or  bargain  and  sale.  7  Rep.  Be-  83.— [Hargr.  n.  1.  49  a.  (319).} 
ffdSTf  case.     Crant  to  a  son.    T. 
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menty  xnaketh  a  charter  of  feoffmeot,  and  maketh  livery 

in  the  acre  in  possession,  in  name  of  both,  only  the  acre  in 

possession  passeth  by  the  livery  ;  yet  if  the  lessee  attorn^ 

the  reversion  of  that  acre  shall  pass  by  the  deed  and  at- 

tornmenty  for  he  is  in  by  the  common  law,  and  in  the 

SCo.  35^36.  Sir  R'    per  in  both,  and  so  in  the  like       But  otherwise  it  is,  if 

H^'^'mTs        ^^®  father  make  a  charter  of  feoffment  to  his  «on,  and  a 

SCo.M.-  3Leo  ^1 )  letter  of  attorney  to  make  livery,  and  no  livery  is  made, 

yet  no  use  shall  rise  to  the  son,  because  he  should  be  in 

by  the  stattite  in  another  deg;ree,  viz.  in  the  posty  and  the 

intention  of  the  parties  work  much  both  in  the  raising 

(353)  jiQ^  direction  of  uses  (z).    So  *if  cesty  que  rise  and  his 

1 R.  3.  ca.  t.  21 H  T.  feofiees  had  joined  in  a  feoffment  after  the  statute  of  1  R. 

3.,  &c.  it  had  been  the  feoffment  of  the  feoffees,  and  the 
confirmation  of  cesty  que  use,  for  the  statute  at  the  com^ 
mon  law  shall  bo  preferred. 

2.  Whatihingt  may        So  to  conclude  this  point ;  of  freehold  and  inheritances, 
^J^J^-^**'-^'^'*^  «nrf  g^i^Q  Y^  corporeal,  as  houses,  &c.  lands,  &c.  these  are  to 

pass  by  livery  of  seisin,  by  deed  or  without  deed  ;  some 
be  incorporeal,  as  advowsons,  rents,  commons,  estovers, 
&c,  these  cannot  pass  without  deed,  but  without  any  li> 


(Z)  In  tlie  former  case,  the  acre,  which,  not  being;  in  the  feefibr's  pos- 
aeHion,  could  not  pass  by^  the  feoffment,  yet  passed  by  way  of  |;rant  of  « 
reversion  and  attornment,  because  that  mode  of  conveyance  is  by  com- 
mon law  an  well  as  the  other.  But  where  a  person  intends  to  pas6  land  by 
conveyance  at  common  law,  and  it  cannot  pass  that  way,  the  law  will  oot 
raise  an  estate  by  way  of  use  by  force  of  the  statute :  thus,  in  the  case  now 
under  consideration,  the  law  will  not  raise  an  use  to  tbe  son,  by  constru- 
ing the  charter  as  a  covenant  to  stand  seised  to  the  use  of  the  son  in  con- 
sideration of  natural  affection ;  for  the  father  expressly  designed  that  it 
should  enure  by  way  of  feoffment,  by  force  of  which  convevance,  the  law 
would  adjudge  the  son  to  be  in  the  land  by  the  father,  which  is  called  in 
the  per,  whereas  by  the  other  he  is  rather  esteemed  to  come  after  him, 
than  by  him,  which  is  called  in  the  poH ;  and  also,  if  it  should  enure  by 
way  of  covenant  to  stand  seised,  it  would  pass  the  wbele  estate  immedi- 
ately, and  consequoiUy  the  livery  of  seisin  eould  take  no  effect  But 
later  authorities  are  contrary  to  Lord  Ceke,  as  to  this  point,  because  the 
principal  intent  of  the  deed  is  to  pass  an  estate  to  the  son,  and  it  shall  not 
be  frustrated  by  adhering  too  strictiy  to  the  form  of  the  conveyance,  if  by 
any  construction  it  can  be  made  effect  uaL  3  Lev.  9, 10  313.  371.  Yet 
it  has  been  resolved  that  a  covenant  to  levy  a  fine,  which  shall  be  to  such 
and  such  uses,  doA  not  amount  to  a  covenant  to  stand  seised,  because 
then  the  party  could  not  levy  the  fine,  3  Lev.  126, 306 ;  but  in  this  case 
the  words  of  the  deed  do  not  purport  the  grant  of  an  estate  passing  im- 
^  "'  '  '^,  as  ttiey  do  in  Um  «ne  te  llie  text.    Hawk.  Abv.  88.^[iW.] 
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very  (50).  And  &e  law  hath  prorided  the  deed  in  place 
or  atead  of  a  livery.  And  so  it  is  if  a  man  make  a  leaae, 
and  by  deed  grant  the  reversion  in  fee,  here  the  freehold 
with  attornment  of  the  lessee  (a  1)  by  the  deed  doth 
pass,  which  is  in  lieu  of  the  livery.  See  Bracton,  lib.  2. 
cap.  18.  Et  est  iradiiio  de  re  eorporali  depersond  in 
personam  de  manuj  ^.  gratuita  translatio,  et  nihil 
aliud  est  traditlo  in  uno  sensu^  nisi  in  possessionem  in- 
duetioy  de  re  eorporaK  ;  et  ideo  dicitur^  qudd  res  incor- 
porates nan  patiuntur  traditionem  sicut  ipsum  jus 
quod  rei  sive  corpori  in/ueret^  et  quia  nonpossunt  res 
ineorporales  possideri  sed  qtuisi,  ideo  traditionem  non 
patiuntur* 

* 

fs)  A  man  may  have  an  inheritance  in  an  upper cham- . .  ^  g  7^  40 
ber,  though  the  lower  buildings  and  soil  be  in  another,  sH.  7.9.   3  H.  6. 
and,  seeing  it  is  an  inheritance  corporeal,  it  shall  pass  by  ^  ^^f^  ^  ^]^^'^' 
livery. 

This  ancient  manner  of  conveyance  by  feoffment  and«  ^^  ^^^'  ,  ,  . 

1-  r       •  •       J   *u  r  ..  J     11     .L      ^  MvaiUaget  of  this 

livery  of  seism,  doth  for  many  respects  exceed  all  other  mode  of  conveyance. 


conveyances.     For,  as  hath  been  said  (51),  if  the  feoffor 

be  out  of  possession,  neither  fine,  recovery,  indenture  of 

bargain  and  sale  inrolled,  nor  other  conveyance,  doth  (354)^ 

avoid  an  estate  by  *wrong,  and  reduce  clearly  the  estate  ^  ^*  ^'  Backler^ 

of  the  feoffee,  and  make  a  perfect  tenant  of  the  freehold, 

but  only  livery  of  seisin  upon  the  land  (b  1) :  the  other 

(50)  Se6  antd,  9  a.  p.  ^%  SS3.    toI.  1.  p.  207.  and  169  a.  rot  1.  p 
poit,  47  a.  ante,  48  a.  p.  334. 121  b.    706.— [Harig;r.  n.  2.  49  a.] 

(5t)  Ant  9  a.  p.  332»  333. 


(A  1)  The  neeessitj  of  attornment,  to  give  effect  to  a  grant  of  a  rerer- 
aioQ,  Ipc  II taken  aWay  by  stat  4k  B  Aim.  c  16.    See  the  next  chapter. 

(B  1}  And  it  not  only  passes  the  present  estate  of  the  feoffor,  bat  ban 
him  of  all  present  and  futare  right  to  tiie  estate  which  is  so  conreyed ;  so 
that  if  a  man  has  several  estates,  all  of  Uiem  pass  by  his  feoffinent :  and 
if  he  has  any  interest,  rent,  common,  or.  the  like,  in,  or  out  of  the  land,  it 
is  extii^;aished  and  gone  by  the  feoffment.  Peric.  Sect  210.  1  Ca  121. 
6  Co.  70.  Plowd.  4(23,  424.  It  bars  Uie  leoffor  of  aU  colhUeral  benefit? 
toQchiiig  the  land,  as  conditions«  powers  of  revocation,  writs  of  error,  and 
the  like  ;  therefi>re,  if  a  nan  creates  an  estate  of  his  Und  upon  oondi- 
tioo,  and  afterwards  makes  a  leoffinent  of  the  land ;  bv  this  he  is  barred 
ftr  &fm  9itttaag  adTsntage of tiM  oondition.    It  abodotroys contingent 
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conveyances  being  made  tlS  from  the  ^ound  do  some- 
thnes  more  hurt  than  good,  when  the  feoffor  is  out  of 

I  H.  7. 28.  8  H.  r.  4.  possession  (52).  And  yet  in  some  cases  a  freehold  shall 
M  31  e'i  ^'^'^  P^*  ^y  ^^^  common  law  without  livery  of  seisin;  as  if  a 
Reg^e.  Ranuiph  Hunt-  house  or  land  belongs  to  an  officOt  by  the  grant  of  the 

3"E^a  Cw^^.^lO      ®®^  ^y  ^^^'  ^^  **^"*®  ^^  **"^  passcth  as  belonj^ing 

II  H.  4. 83.  thereunto.  So,  if  a  house  or  chamber  belong  to  a  corody, 
v^   sect  i^y  ^^^  grant  of  a  corody,  the  house  or  chamber  paSseth. 

A  fl'oehold  may  by  custom  be  surrendered  without  !i- 

(52)  "For  this  fee  2  Rep.  56.  W.   Jo.  317.  Cro.  Cha.  305.  and 

BuekitrU  ease.    Fine  by  disseisee  Gtiuldvb.  162.---[Hai^.  n^  4. 49  a. 

extin^auhes  his  rig^t,  and  shall  en-  (320).] 

ure  to  the  disseisor.  But  see  this  de-  [That  the  rig^ht  of  entry  of  a  dii- 

nied  M.  13  Car.  6.  R.  Crook,  n.  7,  aeiiee   is  extin^iahed  by  his  fioe 

FUgfurherVi  caseJ*^     Hal.    ^ISS. —  to  a  stranger,  whereof  the  disseisor 

See  Cro.  Cha.  483.  and  S.  C.  W.  Jo.  shaU  take  advantage,  see   aoc.  1 

397.    In  Uiis  last  book  it  is  aaid,  Prest  Conv.  209.>-[£d.] 

that  the  judges  did  not  deliver  any  (53)  *  Rot.  74."    Hal.  MSS.— 

epinion  on  the  point.    See  farther  [Hargr.  n.  5.  49  a.] 


uses,  and  gives  away  inclusively  a  future  ase,  seignory,  or  right  of  action ; 
lor  both  the  feoffment  and  livery  of  seisin  ore  mueh  fiivoQred  in  law,  and 
are  construed  most  strongly  against  the  feoffor,  and  in  advantage  of  the 
feoffee.     Shep.  Tooth.  2(>4*    But'the  most  singular  and  powerful  effect 
of  the  feoffment  is,  that  it  operates  on  the  possession,  without  an  j  regard 
to  the  estate  or  interest  of  the  feoffor ;  so  that  to  make  a  feoffment  good 
and  valid,  notbmg  is  wanting  but  possession,  1  Burr.  60.  2  Prest.  Conv. 
237  ;  and  where  the  feoffor  had  possession,  though  it  be  ever  so  bare  and 
naked,  yet  a  freehold  or  fee-simple  passes  by  it,  by  reason  of  the  lirer^' 
1  Burr.  92.   Post,  33U  h.  366  b.  377  a.    The  principle  upon  which  this 
doctrine  if  founded  will  be  considered  in  %  subsequent  chapter.  See  post, 
Chap.  47.  of  Disseisin,  and  the  notes  there ;  and  see  the  case  of  Taylor  7- 
JfforiU^  1  Burr.  60.    As  a  feoffment  operates  by  transmutation  of  posses- 
sion, it  will  vest  the  inheritance  in  the  feoffee  and  his  heirs,  if  so  limite<^ 
although  BO  consideration  be  paid,  see  Anders.  37,  pi.  95 ;  but  without  a 
consideration  it  would  be  void  against  creditors.     1  Bart.  Pree.  Convey. 
40.  n.  (4).     A  feoffment  by  a  tenant  in  tail  in  possession,  creates  a  du- 
continuance  of  the  estate-tail,  by  transferring  to  the  feoffee  not  only  the 
possession,  but  also  the  right  of  possession,  so  as  to  take  away  the  right  of 
entry  of  the  issue  in  tail,  and  of  the  remainder-man  or  reversioper,  and 
drive  them  to  a  real  action.     Post,  327  b.    And  if  made  by  a  particular 
tenant,  it  creates  a  forfeiture  of  his  estate.    Ant.  251  a.  p.  206.     Laitiy» 
a  feoffment  may  be  used  not  only  for  conveying  an  estate  ^f  freehold  in 
corporeal  property,  but  also  for  the  various  purposes  of  barring  intaila, 
destroying  contitigent  remainders,  powers,  conditions.  Sic.    4  BarL  Eledi. 
par.  1.  c.  3.     But  this  mode  of  conveyance,  which  was  attended  with 
mmy  inoonvenienoes  countervailing  its  advantages,  is  now  but  little  in 
ptacUce;  it  having  been  almost  entiroly  supersede  J  by  the  conveyanoa 
by  lease  and  release.    See  2  Prest  Con  v.  218.    With  retptet  to  what 
persons  may  coAvey  by  feoffment,  see  ante*  42  b.  p.  219.  200  h.  voU  !• 
p.  788, 789.— fJW.] 


¥^y,  af  ^her^aAer  ^hall  b^  said  (M) :  and  90  of  assigo-  (355)* 

ment  of  dower  ad  qsiium  ecclesias^  or  otherwise^  and  by 
exchange  7  freehold  maj  pass  without  livery,  as  here- 
after shall  be  said. 

(tj  A  maa  seised  of  land  in  fee  has  divers  charters,  6  a. 

deeds,   and  evidencM,  and  maketh  a'fefifiinent  io  fee,^^;^jfJ;:^/«^ 
either  without  warranty^  or  with  warranty  only  sfiainsiyurehaeerisentuUdto 
him  and  his  heirs,  the  purchaser  shall  have  all. the  char-^^^  ico.fol.  l  &  % 
ters,  deeds,  and  evidences,   as  incident  to  the  lands  tt'^  Se%.  Buckhurst's 
ratione  ferrx^  to  the  end  he  may  the  better  defend  the  39  £3,  17  a.  19  H.  6. 
land  himself,  having  no  warranty  to  recover  in  value  j^**-   34  H.  6.  la. 
for  the  evidences  are,  as  it  were,  the  sinews  of  the  land,  14^  1^.   6H.  7. 3  b. 
and  the  feoffor  not  being  bound  to  warranty  hath  no  use  ^  ''•  33  a.    (2  Rol. 
of  them.  But  if  the  feoffor  be  bound  to  warranty,  so  that  seew  at  to  deeds  relai- 
he  is  bound  to  render  in  value,  then  is  thedefence  of  the**^'®  Ou  tuu^ifthe 

.  _  ,  .  .,  _     ,        /        .*«*.-.  feoffor  be  bound  to 

title  at  his  peril ;  and ^  therefore  the  feonee  m  that  case  warranty, 
shall  have  no  deeds  that  comprehend  warranty,  whereof 
the  feoffor  may  take  advantafce  (f  1).  Also,  he  shall  have 
sach  charter,  as  may  serve  him  to  deraign  the  warranty 
paramount.  Also,  he  shall  have  all  deeds  and  evidences, 
which  are  material  for  the  maintenance  of  the  title  of  the 
land ',  but  other  evidences  which  concern  the  posses- 

(54)  **Vid.  5  Rep.  Peryman*»  shire,  a  freeholder  of  inheritance 
easeJ"  Hal.  MSS.«-n5  Co.  84.  In  cannot  paas  his  freehold  except  by 
PerymarCB  ease  the  jurj  found,  that  surrender  into  the  lord's  hands.  As 
in  the  manor  of  Portchester  there  to  this  latter  kind  of  oustom,  in  con- 
was  a  custom,  according  to  which  sequence  of  which  the  estates  sub- 
all  alienations  of  lands  within  that  ject  to  it  have  been  called  customari/ 
manor  by  writing,  feofiment,  or  last  freeholds^  see  post,  59  b.  and  Blackst. 
will  were  void,  unless  presented  to  Law  Tracts,  8vo.  edit.  voL  1.  p.  144.  i 
be  a  good  custom.  In  the  same  case  -^Haj^.  n.'  6. 49  a.  (321).] 
mention  is  made,  that  by  the  ens-  [£t  rid.  ante,  Tol.  1.  p.  658.  n. 
torn  of  Udford  Castle,  in  Devon-  (E).]— [£(f.] 


(CI)  Aec.  Hooper  y.  Ranubottom^  6  Taunt  14.  And  therefore  where 
a  vendor  warrants  his  title,  which  in  deeds  of  feoffment  he  usually  does,, 
it  is  proper  to  insert  an  express  grant  of  the  title  deeds.  1  Bart.  Prac. 
Conv.  43.  n.  11.  Idem,  45.  n.  16.  For  the  learning  respecting  deeds  and 
the  right  to  them,  see  BtM;ilE;^tir«r«AMe.  1  Co.  1.  Fieldv.  Tea,2T.  R.708. 
2  Prest  Conv.  466.  and  the  above  case  of  Hooper  v.  Ramtbotiom^  in  which 
it  was  determined,  that  if  the  vendor  of  a  leasehold  estate  delivera  the 
eooveyanoe  as  an  escrow,  to  take  effect  on  payment  of  the  residue  of  the 
|nirchase-money,  the  property  in  the  title  deeds  of  the  estate  ia  so  vested 
m  the  vendee,  that  the  vendor  obtaining  possession  ef  them,  and  pawning 
them,  confers  on  the  pawnee  no  right  to  detain  them  after  tender  of  the 
residue  of  the  purchase-money.— [£</.} 
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sum,  and  ftot  the  tide  of  the  land,  the  feofiee  shaH  have 
them  (55). 

(66)  See  Cro.  Eliz.  347.    Cro.  estate  to  cestui  que  tue,  doth  not 

Oha.  449.  Nej.  145.  In  aD  of  these  trmnaiin-  the  deedk    Bat  thit  doc^ 

booki  it  u  nid,  that  in  the  oate  of  trine  teems  questiooaUe.— [Haigr* 

ooDTeyanoes  to  uses  the  peisessioB  n.  4. 6  a.  (25).] 

of  deeds  appertains  to  thm  feoffee  or  [See  Hooper  ▼.  RamiboUowi^  ^ 

eovenanieey  and  not  to  eethd  que  loe;  Tauot  14.  in  which  case  the  court 

and  the  reason  given  is,  that  it  was  observed,  that  the  poson  who  is  en- 

So  at  common  hiw ;  and  the  statute  titled  to  land, has  aright  to  tiie  titltf 

of  uses,  though  it  transfen  the  legal  deeds  of  that  huad.}-^£tf.  J 


^.. 


CHAP.  XXXVIL*  (3M)' 


SAME   SUBJECT, 
or  ORANT  AND  ATTORNMENT* 


9  h 
GftAKT,  cmeesrio,  U  properly  of  things  incorporeal,  DtfmHonrfagrmu: 

which  (as  hatti  been  said)  cannot  pass  without  deed,         3  Co.  63.  in  Lincoine 

CoUedgecase.  (1  RoU 
Abna33.  6  Co.  16  b^ 

Grant,  concessiOf  is  in  the  common  law  a  conyeyance  179  a. 

of  a  thine  that  lies  in  erant  and  not  in  livery,  which  ^^'  3.  foi.  S3,  in  Lii^ 
eannot  pass  vvithout  deed  ;  as  advowsons,  services,  rents,  * 

commons,  reversions,  and  such  like.  Of  this  ttuffi- 
cient  hath  been  said  in  the  First  Chapter  of  the  First 
Book  (a). 


(A)  A  grant  if  a  ooOTeyanoe  appropriated  ta  the  transfer  of  things  not 
in  possession,  as  reversions  and  remainders,  and  other  incorporeal  here- 
Ataments,  as  rents,  advowsoos,  ace,  ot  which  no  livery  can  be  bai. 
Htooe  the  expression  that  advoWsons,  rents,  commons,  SiO,  lie  in  grant. 
It  was  a  rule  tnat  a  grant  could  not  \M  made  without  deed  ;  because  as 
the  possession  of  those  things,  which  are  the  subject  matter  of  a  graot, 
cannot  be  transferred  by  livery,  there  could  be  no  other  evidence  of  a 
grant  but  the  deed.  Rut  it  was  always  held  that  a  grant,  with  the  attorn- 
meat  of  the  tenant,  was  equally  valid  withn  feoffment  and  livery.  Ante« 
9  a.  p.  333, 334.  2  Rl.  Com.  317.  Watk.  Conv.  97.  4  Cru.  Dig.  111.  2 
Prest.  Conv.  209, 210.  A  gift,  49natiif^  is  properly  applied  to  the  creation 
i»f  an  estate  tail,  as  a  feo£Ement  is,  to  that  of  an  estate  in  fee-simple.  And, 
considered  in  this  view,  it  differs  in  nothing  Irom  a  feoffment,  but  in  the 
nature  of  the  estatie  passing  by  it ;  for  the  operative  words  of  this  convey- 
ance are  do  or  dedU  ftnd  livery  of  seisin  must  be  given  to  render  it  effeo- 
tuai  2  Bl.  Com*  306-  A  leoffmeot,  however,  is  always  applied  to  as 
immoveable  thing ;  but  a  grant  is  often  used  for  the  conveyance  of  move- 
mble  things  also ;  as  trees,  eattle,  household  stufi^  Aec  the  property  where- 
of may  be  altered,  as  well  by  gift,  as  by  sale  or  grant    Shep.  Touchy 


A  grant  is,  at  this  day,  a  suspicious  species  of  convejance,  as  being 
without  what  the  law  denominates  either  a  good  or  valuable  eonsidera- 
tien.    It  is  vai4  as  to  those  who  were  creditors  of  the  donor  at  the  time 

Vox.  IL  3  e 
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S90  a.  It  18  to  beobservedy  to  what  kind  of  inheritances  being 

Jttomaicnir.y^itary  •ranted,  an  a'fornmpnt  is  requisitp.     And  in  this  chap- 

to  i:if  grfjnt  'tj  wftut      ^         ,     '  ^  ,  '  ^ 

uthtfturncet  tt^r  Littleton  speaketh  of  five.     First  ot  a  seignory,  rent* 

21  K. 7  I     0  RoU    s^^'^'ce,  &c.    Secondly,  of  a  rent  charge.     Thirdly,  of  a 
Abr.294, 293.)  rent  8eck.     And  •hereafter  in  this  (chapter  of  two  more. 

'  VIZ.  of  a  reversion  and  remainder  of  landH  ;  for  the  te- 

nant shall  never  need  to  attorn,  but  where  there  is  tenure, 
atlendancei  reinaiuderi  or  payment  of  a  ^ut  oQt  of 
land. 

IH.sil.   37  An.  14.     And  therefore  if  an  annuity,  common  of  pasture,  com- 

S.^Artr!'rm«.!'BT  ^'  "*^"  of  estovers,  or  the  like,  be  granted  for  life  or  years, 
59.    (Poit,  9usb.)     tiCk  the  reversion  may  be  granted  w  ithout  any  attornment  ;, 

and  albeit  sometimes  iu  s  »me  of  these  cases,  or  thelike^ 
an  attornment  be  pleaded,  yet  it  is  surplusage,  and  more 
.  than  needeth,  because  in  none  of  ihem  there  is  any  tenure^ 
attendance,  remainder,  or  payment  out  of  land. 

809  a.  Attornment,  is  arx  agreement  of  Uie  teni^nt  to  the  grant 

D^fiuiionofaHom'  ^f  ^j^^  seign'»ry,  or  oi  a  r^iit,  or  of  the  donee  in  tail,  or 

Bnct.  lib.  %  foi.  81.  tenant  for  life  or  years,  to  a  grant  of  a  rev'ersion  or  re- 

ve^^^TT  Vieta  '"sioder  made  to  another.     It  is  an  ancient  word  of  art, 

tib  3.  cap.fi.  (1  Rol.  and  in  the  common  law  signifieth  a  torning  or  attoniiog; 

09  V      '^  ^      ^'  from  one  to  another.     We  use  also  attomdmentum  as  a 

Latin  word,  aud  attornare  to  attorn.     And  so  Bracton 

ia)  Bracton,  lib.  %  useth  it  (a)  :  Uein  videndum  esty  si  dominus  atior^ 

fci.  81  b.    Pieta,        narepossii  alicui  hotnaeium  et  sermtium  ttnemis  sui 
BrittoD,  abi  sopra.  '^  ,     , 

contra  voluniatem  tpszu^  terientts,  et  mdetur  quod 
non. 

BnMstnn,yb.2.fel.  And  the  reason   why  an  attornment  is  requisite,   is 

X^  ^"^^''*  ""^^     yielde*!  in  old  books  to  be.  Si  dominus  attornare paasit 

servitium  tenent is  contra  voluntatem  tenentisj  talese^ 
queretur  iucanveniens,  quod  possiteum  stUffUgare  ca- 
pitali  inimico  siLOy  et  per  quo(f  (eneretur  scuramentum 


of  its  beings  made,  though  valid  as  to  subBequenl  creditiMv.  Watk.  Conr. 
100.  13  Vin.  519.  tit.  Fraud,  'i-^  Vm.  15.  tit.  Voluntaiy  Coovey.  AnUi^ 
3  b.  p.  236,  ^37.  and  the  notes  there.— [£<;.] 


QU.  XXXTTT.      09  «KjI'NT   AVh  ATTORlTMBlfT.  ^19 

fidelitatia  facere  ei   qui  eum  damnificare  entende- 
ret{l)(M). 

\ 

I       ■  ■  I  •         •  -  -        .       I      -  .  ■  ■  ,■■ 

(1)  Sir  Maitin  Wright  and  many  other  writers  have  laid  it  down  as  a 
mneral  role,  that  by  the  old  feudal  law  the  feadatory  eould  not  alien  the 
fend  without  the  conent  of  the  lord ;  nof  the  lord  alien  or  transfer  his 
seignory  without  the  coneent  of  hit  feudatory :  for  the  obligations  of  the 
lord  and  hit  feudatory  being  reciproeal,  the  feudatory  was  as  ranch  inte- 
rested in  the  conduct  and  ability  of  the  lord,  as  the  lord  in  the  conduct 
and  ability  of  his  feudatory ;  and  that  fts  the  lord  could  not  alien,  so  nei- 
ther could  he  ezchangCv  mortgage,  or  otherwise  dispose  of  his  seiguory, 
without  the  consent  of  his  raaaal.    See  Sir  MaKin  Wright's  Introduction 
to  the  Law  of  Tenures,  30, 31. — It  is  certain  that  this  doctrine  formerly 
lurevailed  in  England.    But,  in  general,  it  does  not  appear  to  have  pre- 
vailed (at  least  in  an  equal  extent)  in  other  countries.    It  seems  there  to 
have  been  admitted,  that  the  lord  might  transfer  the  whole  fee,  without 
the  consent  of  the  vassal,  and  that  the  vassal  immediately,  by  such  a 
transfer,  became  the  tenant  of  the  new  lord.^<It  seems  also  to- have  been 
admitted,  that  the  lord  might  transfer  to  another  the  beneficial  fruits  of 
the  tenure,  without  the  consent  of  the  vassal.     But  it  was  a  great  ques- 
tion whethenthe  lord  could  transfer  his  vassal  to  another,  without  the 
TassaVs  consent,  unless  by  transferring  the  whole  fee. — See  Botnnge, 
CommaUavrt  de  la  Coutume  de  Normnndie^  det  Fnft  ei  Droitt  feodauxf 
Art.  304. — ^This  necessity,  which  subsisted  in  our  old  law,  that  the  tenant 
fboaldceoseot  to  the  alienation  of  the  lord,  gave  rise  to  the  doctrine  of  at- 
tommeot.     At  the  oommon  law,  attornment  signified  only  the  consent  of 
the  tenant  to  the  grant  of  the  seignory ;  or  in  otlier  words,  his  consent  to 
become  the  tenant  of  the  new  lord.— The  necessity  of  attornment  was,  in 
some  measure,  avaided  by  the  statute  of  uses ;   as  by  that  statute  the 
possession  was  immediately  executed  to  the  use ; — and  by  the  statute  of 
wilb,  by  which  the  legal  estate  is  immediately  vested  in  the  devisee. — 
Yet  attornment  continued  after  this  to  be  necessary  in  many  cases,  irBut 
both  the  necessity  and  efficacy  of  attornments  have  been  almost  totally 
tatten  away  by  the  statutes  of  4  Ann.c.  16.  and  11  Geo.  2.  c.  19.     By 
the  former  of  these  statutes^sect.  9.  it  was  enacted,  ^^  That  all  grants  and 
conveyances  of  any  manors  or  rents,  or  of  the  reversion  or  remainder  of 
any  messuages  or  lands,  should  be  good  without  attornment  of  the  tenants ; 
provided  that  no  such  tenant  should  be  damaged  by  payment  of  rent  to 
any  such  grantcH*  or  conusor,  or  by  breach  of  any  condition  for  nonpayment  * 
of  rent  before  notice  given  him  of  such  grant  by  the  conusee  or  grantee.*' 
By  the  latter  statute  it  was  enacted,  ^  That  the  attornment  of  tenants  to 
strangera  claiming  title  to  the  estate  of  their  landlords,  should  be  abso- 
lutely null  and  void  to  all  intents  and  purposes  whatsoever,  and  that  the 
possession  of  their  respective  landlord  or  landlords,  lessor  or  lessors, 
should  not  be  deemed  or  ^nstrued  to  be  anywise  changed,  atter<>d,  or 
affected  by  any  such  attornment  or  attornments ;    provided  that  nothing 
therein  contained  shoul'd  extend  to  vacate  or  aifect  any  attornment  made         '   ' 
pursuant  to,  and  in  consequence  of,  some  judgment  at  law,  or  decree,  or 
order  of  a  court  of  equity,  or  made  with  the  privity  and  consent  of  the  ^ 

landlord  or  landlords,  lessor  or  lessors,  or  to  any  mortgagee,  after  the 
mortgage  is  become  forfeited.^'  Till  the  passing  of  these  statutes,  the 
doctrine  of  attornment  was  one  of  tlie  most  copious  and  otstrui^e  points  of 
th^  law.  But  these  statutes  haying  made  attornment  both  unnecessary 
and  inoperative,  the  leamitig  upon  it  is  so  useless,  that  Mr.  Viiier  has 
inserted  notiiiog  respecting  it  in  his  voluminous  compilation  but  an  ex- 
tract firom'Iord  chief  baron  Gilberts — Mr.  Bacon  has  not  the  article  At-  i 
tornment  in  his  work;  aiKl  the  learning  and  industry  of  lord  chief  baron 
Comyns  have  fumishe<l  him  with  litUe  material  upon  it,  that  is  not  to  be 
ibnnd  either  in  Littleton  or  Sir  Edward  Coke.  [B«//«r,  N'ote  272.] 
(B)  By  the  feudal  law  tlie  fendatary.  wp  have  seen,  could  not  aliep 


/ 

/ 
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(387)'  *It  is  to  be  understoody  tM  there  be  two ;  kind  a  of  at- 

^0*  b.  tornmenty   viz.  an  attornment  in  deed  or  express*,  wid  an 

miUmmmi.  attornment  in  law  or  implicit.     Of  attornmeni  exprests  or 

indeed  Littleton,  isect.  551.  speaketh,  and  of  attorn  meat 
fn  law  he  apeaketh  after  in  this  chapter.  And  to  both  these 


the  feud  wHhoat  the  oonsaat  of  the  lord,  ante,  p.  211,  n.  (A) ;  neither 
could  the  loni  alien  or  transfer  hii  sei^ory  without  the  consent  of  the 
feudatory,  Wright  Ten.  90.  Feud,b.  2.t.  "34.  s.  1.  Craig,  de  jure  feud. 
129.  374,  375 ;  for  the  obligations  of  the  superior  and  inferior  being  mu- 
tual and  reciprocal,  the  feudatory  was  ns  much  interested  in  the  conduct 
and  ability  of  the  lord,  as  the  lord  was  in  the  qualifications  and  ability 
of  his  ffpudatory.  And  as  the  lord  could  not  alien,  so  neither  could  be 
exchange,  mortgage,  or  otherwise  dispose  of  bis  sei^ory,  without  the 
consent  of  his  vassal.  Wricht.  31.  Hence  arose  the  doctrine  of  attorn- 
ment, which  is  defined  to  he  **  the  consent  of  the  tenant  to  the  g^nt  of 
the  seignory,  or  the  reversion,  putting  the  grantee  into  possession  of  the 
•ervioes  due  from  such  tenant.*'  Gilb.  Ten/81.  The  reason  for  attorti- 
ment,  sajrs  Lord  Ch.  B.  Gilbert,  was  threefold.  Ist^'  That  the  tenant  in 
possession  might  not  be  subjected  to  a  stranger,. or  a  new  lord,  without 
his  own  approbation  and  consent.  2d.  That  he  might  know  to  whom  he 
was  o  render  his  services,  and  distinguish  th6  lawful  distress  from  the 
tortious  taking  of  his  cattle :  and  this  reason  was  so  prevalent,  that  whan 
the  statute  quia  tmptorei  terr^rua^  gave  a  free  alienation,  in  respect  of 
the  superior  lord,  yet  the  tenant's  right  of  attornment  continued  unal- 
tered. 3d.  That  by  such  attornment,  the  grantee  of  the  reversion  or 
aeignury,  might  be  put  into  the  possession  of  it,  and  that  others  might  be 
apprised  and  informed  of  the  transfer.-^-lbid.  The  necessity  of  attorn^ 
aent  was  partly  avoided  by  the  method  of  conveying  to  uses  under  the 
statute  27  H.  8.  c  10.  by  which  the  possession  is  immediately  executed  te 
the  use.  And  it  is  now  almost  entirely  taken  away  by  the  statutes  4  & 
6  Ann.  c.  16.  and  11  Geo.  2.  c.  19.  The  former  of  Which  enacts,  that 
all  grants  or  conveyances,  by  fine  or  otherwise,  of  any  manors,  or  rents, 
or  of  reversions  or  remainders,  shall  be  effectual  without  the  attornment 
of  any  of  the  tenants ;  but  it  is  thereby  provided,  that  no  tenant  shall  be 
prejudiced  by  payment  of  rent  to  any  grantor  or  conusor,  or  by  breach 
of  any  condition  for  non-payment  of  rent,  before  notice  shall  be  given  te 
him  of  such  grant  by  the  conusee  or  graittee.  And  by  the  latter  statute^ 
reciting,  that  the  possession  of  estates  is  rendered  very  precarious  by  the 
frequent  and  fraudulent  practice  of  tenants,  in  attorning  to  strangers,  whe 
claim  title  to  the  estates  of  their  respective  landlords  or  lessors,  who  are 
thftreby  put  out  of  the  possession  of  their  respective  estates,  and  put  te 
the  difficulty  and  expense  of  recovering  the  same  by  action  at  law ;  it 
is  therefore  enacted,  that  all  suph  attornments  shjiU  be  void,  and  the  poa* 
seieion  not  altered ;  but  it  if  thereby  provided,  that  the  act  shall  not 
extend  to  affect  any  attornment  made  pursuant  to  any  juc^ment  at  law, 
or  decree  or  order  of  a  court  of  equity,  or  made  with  the  privity  and 
consent  of  the  landlord  or  landlords,  lessor  or  letter?,  or  to  any  mortgageea 
on  a  forfeited  mortgage.  Before  the  statute  of  Anne,  attornment  waa 
necessary  in  the  case  of  a  mortgage,  on  the  principle  of  notice  to  the 
tenant ;  but  smoe  that  statute  the  conveyance  is  complete  without  at- 
tornment, and  the  mortgagee  is  entitled  to  the  rents  on  notice.  Most  t. 
Oallimore^  Dougl.  365.  Ante,  P'  37.  n.  (Z).  And  attornment  is  now 
seldom  heard  of  in  practice,  except  in  the  ease  of  a  recovery  in  eject- 
ment, where  the  tenants  frequency  attorn  to  the  lessor  of  the  plaintiiT, 
in  order  to  save  the  expense  of  sherifiTs  pottudage,  and  officer's  fees,  oit 
e&ceuting  a  writ  of  ponessioa.— {£i{.] 
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m 

kiads  of  attornmento,  there  is  an  incideat  inseparable, 

tbar  is,  that  the  tenant  hath  notice  of  tt^e  grant  ;  f  *t  (an 

attornment  beint;  an  aipf^eement  or  consent  to  the  grants 

ftc.)  he  cannot  agree  or  oonsent  to  that  v^hich  he  knoweth 

not     And  the  usaal  pleading  is),  to  which  grant  the  te- Lib.  9.  fol.  67  b. 

Bant  attorned.     And  therefore  if  a  baily  of  a  manor  who  x)ier302.    Tooker's  * 

Used  to  receive  the  rents  of  the  tenants,  purchase  the  <»*«»  ^^i  supra. 

manor,  and  the  tenants  having  no  notice  of  ti>e  purchase, 

eoniinae  the  payn^ent  of  the  rents  to  him,  this  is  no  at*        ■       .      - 

tornment     So^  if  the  lord  levy  a^  fine  of  the  sei^nory, 

and  by  fine  take  back  an  estate  in  fee,  the  tenant  con* 

tinueth  Mt^  payment  of  the  rent  to  the  first  conusor  with* 

out  notice  of  the  fines,  this  is  no  attornment.     But  it  isLfthS.  Tooker'seai^ 

to  be  known,  that  there  be  two  kinds  of  notices,  viz.  a**^***^?™' 

notice  in  deed  or  express,  whereof  Littleton,  nect.  551.  . 

apeaketh,  when  he  saith,  that  the  tenant  agreeth  to  the 

grant,  and  a  notice  in  Jaw  or  implied^  whereof  Littleton    '- 

hereafter  speaketh  in  this  chapter. 

« 

*  ATTORNMENT  is,  as  if  there  be  lord  and  ten-         (359)* 
mnty  and  the  lord  mil  grant  by  his  deed  the  services  of    LITTLETON. 
his  tenant  to  another  for  term  of  years,  or  for  term  t^,^^^  551.309  a.} 

-  ,./.  .  .,  .       -         .  Jittommatt  m  deed. 

qf  life,  or  m  tail,  or  tn  fee^the  tenant  must  attorn  to 
ihe  grantee  in  the  life  of  the  grantor  (o)  by  force  and 


-^ 


(C)  That  it,  atomnmon  law;  before  the  4  &  5  Aim.  c.  16.  So*  where 
a  lord  exchanged  the  services  of  hit  tenant  with  anotiier.ibr  land,  the 
attornment  of  the  tenant,  by  whom  the  services  were  to  be  perfonned^ 
was  necessary  to  perfect  such  exchange.  Perk.  sect.  249.  ^9.  And 
where  a  man  made  a  lease  for  years  of  land,  rendering  rent,  if  he  after- 
wards granted  the  reversion  to  aiioUier  for  years,  to  begin  after  the  death 
•f  the  grantor ;  the  attornment  of  the  lessee  for  years  in  possession  was 
aeeesMry.  So,  where  a  lessee  fdr  twenty  years  made  a  lease  over  to  a  third 
person  for  ten  years,  rei^ering  rent,  and  then  granted  the  reversion  to  a 
stranger,  attornment  of  tne  lessee  for  ten  years  was  requisite :  bat  if  the 
lease  ibr  ten'  years  had  been  made  withotit  any  reservation  of  rent,  it 
would  have  been  otherwise.  For  it  was  a  rule,  that  where  there  was  no 
tenure,  attendancy,  rent,  or  service  to  be  paid  or  done,  there  attommQnt 
was  not  necessary.  Supra,  312  a.  p.  356.  And  hence  it  was,  that  where  a 
petrson  granted  common  of  pasture  appendant  or  appuKenant,  or  estovers 
«tttof  land,  there  needed  no  attornment  of  the  tenant  to  mak«>  such  grant 
good.  And  for  the  same  reason,  where  a  rent  or  common  was  granted 
to  one  for  life,  a  subsequent  grant  of  the  revernon  of  it,  was  good  with- 
out attoromeDt.    Also  if  a  man  had  made  a  lease  to  one  for  ten  years. 
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virtue  qf  the-  grant,  or  otherwise  the  grant  ia  void. 

Jind  attornment  is  no  other  in  effect j  but  when  the 

iencmt  hath  heard  of  the  grant  made  6y  his  hrdy  that 

[CoKB,  309  b.  J    /^^  ,^^^  tenant  (hereafter  iu  this  chapter  Littleton  doth 

1.  How  made.         ieach  what  manner  of  t(*nant  shall  aiioTD)^ do  agree  by 

Mi^htbeby  wonU      word  to  the  sazd  grant  (and  so  he  may,  and  more  «ife. 

rCoKE  309  b  1    '^''  ^^^  ^^^  ^^^**  ^"  writinf ),  as  to  say  to  the  grantee^  I 

agree  to  the  grant  made  to  you^  (1),  See,  or  I  am  (2) 
wett  content  with  the  grant  made  to  you  ;  but  the  most 
common  attornment  is^  to  say  (3),  Sir^  I  attorn  t$ 
you  by  force  of  the  said  rrant^  or  I  become  your  te- 
•r  hydrUvtry  of  a      nantj  fyc.  or  (4)  to  defivcr  to  the  grantee  a  penny ^  or  a 

thtHg  byway  o/aitom-  .     .^  /•^i.  i  i^     ^u  * 

menl  halfpenny ^  or  a  farthings  by  way  of  attornment. 

310  a.  Littleton  here  putteth  five  examples  of  an  express  st- 

tornment,  but  of  them  the  last  is  the  best,  because  the 
ear  is  not  only  a  witness  of  the  words,  but  the  eye  of  the 
delivery  of  the  penny,  &.c.  and  so  there  is  dictum  et 
factum.  And  ai>y  other  words  which  import  an  agree- 
ment or  assent  to  the  grant,  do  amount  to  an  attorn- 
ment. 

^^ffO^*  *And  albeit  these  fire  express  attornments  be  all  «et 

,...,.       .  .    down   by  Littleton,  to   be  made  fo  the  perJion  of  the 

fht  grantee  iuhaencf..  jjrantec  (bj^   yet  an  attornment  in  the  absence  of  the 

Twklr' *'ca^e^^  ^  ^^^  ^^^^  ^^^^  «P^«  10  the  grant, 

28  H.  8.  tit.  Attorn-    either  in  his  presence  or  in  his  absiaice,  it  is  sufficient. 

ment.Br.40.  (lORep. 
62;  Cro.  Car.  440. 

Jt?"**  "^oo  ^^'  ''  Of  the  grant  made  by  his  lord.''    Here  is  to  be 

(Djvt,  298  a.)  '^  '^  ^ 

309  b.  seen,   when  the  thing  granted  is  altered,  what  becometh 

Andimomeeasft  wa*^^  ^^^  attornment. 

good^  noticithifanding 

nn  nUttaiioniix  the         (1)  S:c.  not  in  L.  anri  M.  nor  Roh.        (3)  See  adJed  id  L.  and  M.  tn* 

thing  granted.  (2)  i^cn,  not  in  L.  and  U.  nor     Roh. 

Roh.  (4)  livSer^^clicerer^  L.  and  M.  • 

and  Rob. 


and  aftrrwnrds  made  a  lease  to  finother  for  twenty  ycara,  io  this  ctit 
the  second  lease  was  good  for  the  ten  year?  to  come  after  the  first  teu 
years  ended,  without  any  attornment  of  the  first  lessee.  Shepb.  Touch. 
235, 256.— [>:rf.] 
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If  there  be  lord,  mesne,  and  tenant,  and  the  mesne 
grant  over  hi^  mt*fnalty  by  deed,  the  lord  reloaaetii  lo 
the  tenant,  whereby  the  mesnalty  is  extinct,  ati^i  t:.er^ 
is  a  rent  by  surplaaage,  an  attornment  to  the  ^rant  of 
this  rent  seek  is  good,  although  the  quality  oi  that  part 
•f  the  rent  is  altered,  because  it  is  altered  by  act  in 
law. 

If  a  fetreroion  of  two  acres  be  granted  by  deed,  and 
the  lessor,  before  attornment,  levy  a  fine  of  one  of  them, 
anti  the  tenant  attorn  to  the  grantee  by  deed^  this  is  good 
for  the  other  acre. 

(ej   If  the  reversion  be  granted  of  three  acres,  ^^^  jmornmentto  the 
tiie  lessee  agree  to  the  said  grant  for  one  acre,  this  is  gqod  gram  for  pari,  wot 
for  all  three ;  and  so  it  is  of  an  attornment  in  law,  if  i^e^^y^^  ^Ai^^v^ti^ 
reversion  of  three  acres  be  granted,  and  the  lessee  sup- ^cei  *3.  «2  R.  3. 18. 
rendi^r  ont*  of  the  acres  to  the  grantee,  this  attornment  supra.    (Pott,  314.) 
shall  be  good  for  the  whole  reversion  of  the  three  acres^ 
according  to  the  grant 

**  The  tenant  must  attorn  to  the  grantee  in  the  K/e  ^09  a. 

tff  the  grantor  y  fyc.     And  so  munt  he  aUo  in  the  life  of  B.ta  it  mutt  haw  been 
the  grantee  ;  apd  this  is  understood  of  a  grant  by  deed,  graru^  ar^^^ati^ 
And  the  r  ason  hereof  is,  for  that  every  grai;it  must  take  ^^'  ^^^^  foi- 1?8. 
effect  as  to  the  substance  thereof  in  the  life  b*th  of  the^i.  los,  105.  shel- 
grantor  and  the  grantee.     And  in  this  cast^,  if  the  grantor  W®'^  <»*«• 
dieth   before  attornment,  the  seignory,  r  nt,  reversion, 
•r  rentainder,  descend  to  his  heir  ;   and  therefore  after 40  An.  19. 34  H,6.7.. 
his  decease  the  attornment  cometh  too  late  :  so  likewise,?  ^  J?; ^\(^®^'*^ 

,.     .    .    r  'Stud.  86a.) 

}f  the  grantee  dielh  before  attornment,  an  attornment  to         •3Q9  \^^ 
the  heir  *is  void,  (or  nothing  descended  to  him  :  and  if  (9  Rep.  84.  Sect] 
he  should  take,   he  should  take  it  as  a  purchaser,  where 
the  heirs  were  added  but  as  words-  of  limitation  of  the 
estate,  and  not  to  take  as  purchasers. 

*But  if  the  grant  were  by  fine,  then  albeit  the  conusor  t^aw^ 


f 
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t^tma  grantor  iMrry-  If  a  feme  grant  a  reversion  to  a  man  in  fee^  and  marry 
^01^}^!^  with  the  grantee,  the  leasee  attorn  to  the  husband,  thia  is 
toot  g9od.  a  ffood  attornment  in  law  to  the  husband  (o).    . 

•2  R.  2.  tit  Attom-  ®  . 

fluent  8  Lib.  4.  fel.  61.  HemblingfB  case.  (Mo.  91.  oon.  1  Lev.   58.) 

(363)» 
Jittommtni  to  eutni        *If  a  reversion  be  granted  by  deed  to  the  use  of  J.  S., 

^t  ui^  a  nwemon  ^^^  ^^  lessee  heariiT|j;  the  deed  read,  or  having  notice  of 

the  contents  thereof,  attorn  to  cestuy  que  use,  this  is  an 
implied  attornment  to  the  grantee. 

or  if  made  u  graaUee  If  a  reversion  be  granted  for  life,  the  remainder  in  tail, 
itt  ^Tmainder-man.  ^^e  remainder  in  fee,  the  attornment  to  the  grantee  for 
T«ni»E.  1.  Attorn,  life  shall  enure  to  them  in  the  remainder,  to  vest  the  re- 
(Ante,2ltb.*  Post,  mainder  in  them.  And  in  those  cases  if  the  tenant  should 
?»^'  J^^      »y>  *al  I  do  attom.to  the '  grantee  for  life,  but  that  it 

5  Rep.  Ford's  case.  •'^  •         i. 

1  Roi.  Abr.  41S.        shall  not  benefit  any  of  them  in  remainder  after  his  death, 
3Uv.  17.  4Lw.».)yg^  ^jjg  attornment  is  good  to  them  all ;  for  having  at- 
torned to  the  tenant  for  life,  the  law  (which  he  cannot 
control)  doth  vest  all  the  remainders. 

And  of  this  more  shall  be  said  hereafter  in  this  chapter(H). 

LITTLETON.         JlLSOy  i/  the  lord  grant  the  service  of  his  tenant  to 

St!rftoJL^?o  «J  ^^^  ^^^'  and  after  by  his  deed,  hearing  a  later  date,  he 
seMiul  ^  h89  Mwerui  grant  the  same  services  to  another,  and  the^  tenant  at-^ 
d^'to  ^r%ir^  ^orn  to  the  second  grantee,  now  the  said  (5)  grantee 

hath  the  services ;  and  albeit  afterwards  the  tenant 
will  attorn  to  the  first  grantee,  this  is  clearly  void,  4^. 


310  «.  Here  it  is  to  be  observed,  that  Littleton  ezpresaeth 

i  rS.  Abi.^.         not  what  estate  is  granted,  and  very  materially  :  for  if 

(5)  dit — 9tcondy  L.  and  M.  and  Roh. 


Fort.  296  a.) 


(G)  But  if  the  feme  had  married  anj  other  person  than  the  grantee  be- 
fore attornment,  it  would  have  been  an  implied  conntermaDd  of  the  at- 
tornment, because  it  would  then  be  to  the  husband's  prejudice,  by  de- 
feating his  esUte  for  the  life  of  the  wife,  which  he  had  gained  br  the 
marriage.    Infra,  310  b [Ed,] 

(H)  But  where  the  rerersion  wai  granted  to  one  for  life,  the  remainder 
to  another  in  fee,  if  the  tenant  attorned  not  to  the  tenant  for  life,  be  eoukl 
not  attorn  to  the  remainder-man ;  because,  if  there  were  no  particular 
Mtate,  there  oould  be  rto  remainder ;  and  there  could  be  no  particular 
estate,  unless  the  tenant  gave  him  possession  br  his  attenunenL  Gilb. 
Ten.  84.-4£<fl 
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the  former  grant  were  in  fee,  and  the  latter  grant  were 
for  life,  and  the  tenant  doth  first  attorn  to  the  second 
grantee,  he  cannot  after  attorn  to  the  first  grantee  to 
make  the  fee-simple  pass,  for  that  should  not  be  accord- 
ing to  the  grant;  but  in  that  case  the  attoroment  to  the 
first  is  countermanded. 

And  so  it  is  if  a  reversion,  expectant  upon  an  estate  for  -Ww  when  Uu  grants, 
life,  be  granted  to  another  in  fee,  and  after  the  grantor  ^;![^|[^^£^^^(;^.  ^ 
before  attornment  confirm  the  estate  of  the  lessee  in  tail,  *if»h<»nfirmed  tothx 
the  attornment  to    the  grantee  for  the   fee-simple  is. 
void  (r) . 

^In  tljie  same  manner,  if  a  reVeri^ion  upon  ah  estate  for  (364)* 

years  be  granted  in  fee,  and  the  lessor  confirm  the  estate 
of  the  lessee  for  life,  he  cannot  afterwards  attorn. 

*310b. 
*If  a  feme  sole  maketh  a  lease  for  life  or  years,  reser-  or  where  a  feme  grantor 

fnurried  before  a/tom- 

vii^  a  rent,  and  granteth  the  reversion  In  fee,  and  taketh  $nent  to  the  grantee. 
husband,  this  is  a  countermand  of  the  attornment.  *)•?•  ''•  ^^'   ^^•*' 

'  abi  lupra. 

Where  our  author  putteth  his  case  of  the  whole  rever-  P-  3  Ells.  BendlcMt, 
sion,  if  two  coparceners  be  of  a  reversion,   and  one  of  g^p^  ^{i  rS  Abr. 
them  granteth  her  moiety  by  fine,  the  conusee  shall  have  2^*) 
a  quid  juris  clamat  for  the  moiety. 


• 


If  in  the  case  that  our  autjior  here  putteth  of  several  ^tummmttotwotn^ 

rot  trttntecM  imm  voi^  * 

grantees,  if  the  tenant  attorn  to  both  of  them,  the  attorn-         ii  h.  7.  IS.     ' 
ment  is  void,  because  it  is  not  according  to  the  grant  l{ortotwogrant$tof^ 
a  reversion  be  granted  ^  life,  and  after  it  is  granted  to 
th6  same  grantee  for  years,  and  the  lessee  attorneth  to 
both  grants,  it  is  void  for  the  uncertainty  ;  d  mtiltojbr- 

'  mil  I  I  I  II   I  I  «  II  ^  II  .  I    II    ■.   I      I  I  » 

Q)  For  the  tenant,  after  the  acceptance  of  such  oonfirmation,  could 
not  pat  the  grantee  in  possession  according  to  the  grant,  because  the  re- 
▼enion  was  altered  t>y  such  his  acceptance ;  and  since  he  could  not  pot 
the  grantee  in  possession  of  the  thing  as  it  was  g^ranted,  he  could  make 
no  attornment  at  all ;  for  bis  attornment  could  not  vary  or  alter  the  origi- 
nal grant ;  as  otherwise  no  person  could  have  told  by  such  grants  ^ 
whom  the  rtveraion  or  seignory  was  lodged ;  and  so  the  notoriety  of  ^^ 
attornment  (which,  it  is  probable,  was  anciently  made  coram  pa'*^}w 
as  correspondent  to  such  grants,  would  have,  been  allogethet  d^^oyed/ 
Gilb.  Ten.  83,  84.— t£rf.] 
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ortoonepersoiiiniwoiiogn^  if  the  lord  by  one  deed  grant  his  seignory  to  I. 
if  HIT  cap     leM.      i^jgii^p  Qf  London,  and  to  his  heirs,  and  by  another  deed 

to  I.  bishop  of  London,  and  to  his  snccessors,  and  the  te^ 

nant  attorn  to  both  grants,  the  attornment  is  void  ;  for  al« 

belt  the  grantee  be  but  one,  yet  he  hath  several  eapaei- 

rAnte,  190  a..   Mo.   ^^^  j^^j  i\^^  grants  are  several,  and  the  attornment  is  not 

according  to  either  of  the  grants  (k). 

Bta  Qttonmmt  io  a  But  if  A.  grant  the  reversion  of  Blaek  Acre  or  White 
^^.^  '^i*^*  "^^^  Acre,  and  the  lessee  attorn  to  the  erant,  and  after  the 
fcood  after  election.      grantee  maketh  his  election,  this  attornment  is  good;  for 

albeit  the  state  was  uncertain,   yet  he  attorned  to  the 

« 

grant  in  such  sort  as  it  was  made  :  and  so  note  a  diversity 
(365)*  between  one  grant  *and  several  grants,  and  observe  in 

this  case  an  attornment  good  in  expectation,  and  yet 
nothing  passed  at  the  time  of  the  attornment,  but  by  the 
election  subsequent. 

ro  ^'7T^JI?^f  -1  •ALSO,  if  a  man  be  seised  of  a  manors  which  manor 
[Sect553.310b.]  .  /.^,  ^  T   '  '        rt.     ^n 

h.Bywhomatiom'  ^  P<ircd  %n  demesne^  and  parcel  m  servtce^  if  he  tmU 

mem  was  io  be  made,  alien  this  manor  to  another  y  it  behoveththat  by  force 
fHirf^dem$ene!ar^  ^f  ^^  alienation^  all  the  tenants  which  hold  of  the 
partintervwe^aUtht  alienor ^  OS  of  his  manor  (6),  do  attorn  to  the  aiieneCj 

immnis  eught  to  at'  '  •/  v   /'  ' 

t&rriy  except  tenants  at  Or  Otherwise  the  services  remain  continually  in  the 
^^^*  alienor  (l),   saving  the  tenants  at  will  (7)  /  for  it 

needeth  not  that  tenants  at  will  do  aftdrn  upon  such 

alienation^  fyc,  (8). 

311  a.  "  Saving  the  tenants  at  willy  fyc.^'    Here  is  implied 

w  tenants  ffy  copy,   tenant  at  will  or  by  copy  of  cou»t-roll  according  to  the 

(6)  kc,  lidded  in  L.  and  M.  and  tt  tenements  que  ilt  teignont  a  vol- 
Rob.  unte  passont  ai  aliene  perforce  de 

(7)  kc.  added  in  L.  and  M.  and  tiel  cUienaOonf  added  in  L.  and  Af . 
Hoh.  and  Rofa.  and  in  M5S. 

(8)  pur  ceo  que  mesmes  les  terres 


(K)  If  a  person  had  granted  a  reversion  to  one,  and  before  tbe  attorn* 
n^ent  of  the  tenant  he  sold  the  reTerrion  to  a  third,  in  this  case  the  tenant 
uug|i)t  hare  attorned  to  the  eeeond  grantee^  and.  it  would  have  made  th« 
STX'^^^od  to  him.  But  if  the  attornment  had  been  made  to  both  the 
Scante^it  would  hare  been  void  for  uncertainty.  11  H,  7.  1  a.  6  Ca. 
68.— [JBAi 

(L)  Supr^  p.  357.  n.  (B).— [£rf.] 
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custom  of  th€  manofy  so  as  the  freehold  and  inheritaace 
both  of  lands  in  the  hands  of  tena&t  at  will  bj  the  com- 
oion  btWy  or  by  custom,  shall  pass  both  in  right  and  in 
possession  without  any  attornment.  (1) 

Here  it  is  to  be  observed,  that  when  a  man  maketh  a  310  b. 

feoffment  of  a  manor,  the  services  do  not  pass,  but  re-  ^JJJ2"  48  E.  s!*!?." 
Biain  in  the  feoffor,  until  the  freeholders  do  attorn  ;  and  (Sid.  310. 31^.  STS. 
when  they  do  attorn,  the  attornment  shall  have  relation  341^'    3  Rep.  29. 
to  s*  me  purpose,  and  not  to  other.     For  albeit  the  at- 1  L«v-  2O8.) 
tornment  be  made  many  years  after  the  feoffment,  yet  it 
shall  have  relation  to  make  it  pass  out  of  the  feoffor  ab 
initiOf  even  by  the  livery  upon  the  feoffment,  but  not  to 
charge  the  tenants  with  any  mean  arrearages,  or  for  waste 
in  the  jneao  time,  or  the  like. 

If  a  reversion  of  ladd  be  scranted  to  an  alien  by  deed,  (?  1^**^-  ^br.  394.396. 

Plo.  482  b.  483  a. 

and  before  attornitient  the  alien  is  made  denizes,  and  then  Aate,270b.  ^9'b.y 
tl|e  attornment  is  made,  the  king,  upon  office  found,  shall 
have  the  land  :  for  as  to  the  estate  between  the  parties, 
it  passeth  by  the  deed  ctb  initio  (m). 

*If  a  man  plead  a  feoffment  of  a  manor,  he  need  not  p^,^  j  £  ^  Coram 
plead  an  attornment  of  the  tenants  ;  (but  if  it  be  nw^te  Regc.  Sussex  in  The- 
rial,)  it  must  be  denied  or  pleaded  of  the  other  side. 


saur. 


And  upon  consideration  bad  of  all  the  books  touching  21 E.  3. 47,   S4E- 3. 
this  point,   yvh  ther  the  services  of  the  fi^eholdefs  do  ^""^^^^p^^^*  ^^^ 
pass,  wherein  there  have  been  three  several  opinions,  p.  20.^  30  £.3. 
Via.  some  have  holden  that  the  setviecs  do  pass  in  the  .^a  Urritia  21.  ^^ 


right  by  the  livery  as  parcel  of  the  manor,  but  not  to^^*  4-  lb*   12 H. 4. 

20  H.  6. 7*    35  H.  6. 

. 9E.4.33.    13  H.  7. 

14  a.    IH.7.31. 

(1)  For  tli«  difference  between  seisin  and  attornment,  see  Brediman's  4  E.  6.  Attornment, 
ease,6Rep,56.  b— [£ui/er.]  Br.  30, 

(M)  But  in  respect  of  a  stranger,  attornment  had  no  relation.  And 
tbarefiire  if  two  deeds  were  made  at  several  times,  and  the  mntee, 
wfaoae  deed  was  last  in  order  of  time,  got  attommebt  made  to  him  first, 
the  rtTersion  passed  to  him ;  and  though  attormnent  were  afterwareb 
made  to  the  other  grantee,  this  would  not  help  bim  by  relation.  Neither 
would  it  have  made  any  differenee,  if  the  former  grant  of  the  reversion 
had  been  in  fee,  and  the  latter  for  life  only.  Shep.  Touch.  2S6.  That 
estates  depending  on  eendhions  precedent,  cannet  vest  even  by  ration. 
tiH  the  performance  of  the  condition,  see  2  Leo».  139.-- [fitf-l 


freehold  ;  hyt  in  ease  of  a  kivkI  of  a  rent-service,  the  at- 
tornment of  a  disseisee  suffioeth  (o). 

(S  Rep.  39  a.)         If  there  be  lord  and  tenant  by  homage,  fealty,  aad 

rent,  the  tenant  b  disseised,  the  lord  ^nteth  the  rent  to 
another,  the  disseisee  attoroeth,  this'is  void  :  but  if  be 
had  granted  over  his  whole  seigrory,  the  attornment  had 
been  good  ;  and  the  reason  of  this  diversity  is  here  gil^a 
by  our  author,  for  that  when  the  rent  was  granted  only, 
it  passed  as  a  rent-seek,  and  consequently  the  disseisor 
being  terre-tenant,  must  attorn.  But  when  theseignory 
is  granted,  then  the  disseisee  in  respect  of  the  jMivity 
may  attorn. 

'*Ii  hehoveih  that  the  tenant  of  the  freehold,  fyc." 
And  therefore  if  the  tenant  of  the  land  charged  with  a 
rent-char^  or  a  'rent-seek  make  a  lease  for  life,  and  he 
that  hath  the  rent-charge  or  rent-seek,  granteth  it  over, 
the  tenant  for  life  shall  attorn,  for  be  is  tenant  of  the 
freehold,  according  tp  the  expr^  saying  of  our  aulhor, 
and  (as  hath  been  said)  there  oeedeth  no  privity. 

(1  Leon.  265  a.)         And  it  was  holden  by  Dyer,  chief  justice  of  the  court 

of  common  pleas,  and  Mounson,  justice,  in  the  arguo^nt 
of  Bracebridge's  case  abbvesaid,  and  not  denied,  that  if 
he  that  hath  a  rent-charge  granteth  it  over  for  life,  and 
the  tenant  of  the  land  attorn  thereunto,  and  after  he 
granteth  the  reversion  of  the  rent-eharge,  tlut  tlie  grantee 
for  life  may  attorn  alone  ;  and  that  thase  words  of  Little- 
ton are  to  be  understopd  when  a  rent-charge  or  rent-sieok 
is  panted  ii;i  possession  :  apd  therewith  agreeth  46  E.  3. 
where  it  sppeareth,  that  the  quid  juris  clamai  (p),  in 
that  c(ise,  did  lie  against  the  grantee  for  life. 


(O)  In  tlie  caae  of  a  rent-Mrnce,  notwitlistandrng;  the  tenant  waft  dis- 
seised, he  yet  might  have  attorned  to  the  lord,  because  the  feudal  contract 
continaed.  But  to  the  grant  of  a  rent-charge,  er  rent-seek,  the  tenant  of 
the  land  most  have -attorned,  became  the  land  only  was  liable,  and  no 
one  else,  but  as  tenant  of  the  land ;  and  ther^oce  the  land  being  to  yield 
the  ren^  the  tenant  of  the  land  was  th&only  person  to  consent  to  aucfa 
aranta,  and*  to  pot  the  grantee  into  poMession.    Gilb.  Ten.  84,  86.«- 

(P)  As  to  this  wril,  see  a.  (L 1)  inlcm.H!^? 


I- 


■ 


^~im 


*  A  m<ir»  na»keth  a  l^^ase  frfr  Fife,  and  after  grants  io  A.  (369)* 

a  rent-charge  out  of  the  reversion,  A    cr^ntelh  the  renti?.f"j^:J'^  t^c^oi 
over,  he  in  the  reversion  must  attorn,  and  not  the  tetiahtSSS. 
of  t4ie  freehold,  for  that  the  freehold  is  not  dhar^d  with 
the  rent  ;  for  a  t-elease  made  to  him  hy  the  erantee  doth 
not  <-xtjngruish  the  rertt.     And    Littleton  is  to  he  under-    ' 
stood,   that  the  tenant  of  the  freehold  must  altoria  when 
the  freehold  is  charged. 

•"winrf  in  a.  rent-charge  no  avowry  ought  to  be         •31)1^ 
made  ttpon  any  person^  Src^^    This  is  the  reason  that 
Litfleton  grvpth  of  the  difference  between  the  rent-ser. 
vice  and  the  rent-charge.      Now  it  may  be  said,  that  this 
reason  is  taken  away  by  the  statute  of  21  H.  8.,  for  by 
that  statMte  ih©  lord  needs  not  avow  fi^r  any  rent  or  ser-21  H»  8.cap.lt« 
vice  upon  any  pcr««on  in  certain  :  and  then  by  Littleton's    ^^'*°^^' 
reason  there  neeHeth  no  privity  lo  the  aftorntneot  of  a 
seificnory  ;  for  (!«ay  they)  cessante  cansdvelratione  legis^ 
tC9sat  ieXf  as  at  the  common  law  no  aid  was  grantable  of 
a  stranger  to  an  avov\ry  ;  because  the.  avowry  was  made 
of  a^  certain  person  :    but  now  the  avowry  being  niade 
by  the  said  act  of  21  H^  3.  upon  no  person,  therefore  the  27  g  g  41,^  r^^^ 
reason  of  the  law   being  changed,  the  law  itself  is  also^^^'^^^^) 
changed  ;  and  consequently  in  an  avowry  according  to 
that  AcU  aid  vsbali  be  granted  of  any  man,  and  the  like 
in  many  other  cases ;  which  case  is  granted  to  be  good 
law  :    but  albeit  the   lord   (as  *hath  been  said)  may  take 
benefit  of  the  statute,  yet  may  he  avow  still  at  his-  elec- 
tion upon  the  person  of  his  t<'nant..   <And  albeit  the  man« 
ner  of  the  avowry  be  altered,  yet  the  privity  (which  is 

the  true  cause  oi  the  said  difiference)  remainetli  still  ai  to 

) 

an  attornment 

JSLSOf  if  there  be  lord  and  tenant,  and  the  tenant     itrnTro^ 
ktteth  his  tenement  to  another /or  term  oflifej  /A^  [Sect  557.  >12*a.) 
remainder  to  another  in  fee,  and  after  the  lord  grant  The  tenant  having 
the  services  to  another,  ^c.  and  the  tenant  for  life  at-  remamder  t/lmo^ 
torn  ;  this  is  good  enough,  for  that  the  tenant  for  Iife]n/ee,ait9mme9it^ 

*    M  *».*.  ..It      >B  »».      M »  letseefor  Itfe  to  the 

u  tenant  tn  this  case  to  the  lord.  S^c,  and  he  %n  the  re-iortrggraniofihtisflt 
fnainder  cannot  is  said  to  be  tenant  to  the  lard,  as  t0  w««»»«w|r«i* 


4M  OF.  aftAKT  ANB  ATTOHNMEirr.  BOOK  XI. 

this  inientj  until  after  the  death  of  t'he  tenavt  for 
life :  yet  in  this  case  if  he  in  the  remainder  dfeth 
without  heir^  the  lord  shall  have  the  remainder  by  way 
qf  escheaty  because  that  albeit  the  lord  in  such  case 
(11)  ought  to  avow  upon  the  tenant  for  life^  fyc.  yet 
the  whole  entire,  tenement,,  as  to  all  the  estates  *ofthe 
freeholds  9r  of  fe^-simple^  or  otherwise^  Sfc.  in  such  case 
are  together  holden  of  the  lord,  fyc. 


(370)* 


*312b.  (1^)*  "  But  not  to  make  avovmry  upon  them  altoge- 

ther.    M  3  H  6." 

312  b.  This  is  added  to  Littleton,  but  it  is  consonant  to  law, 

11.3 U.  6. 1.       31) j  the  authority  truly  cited.  i 

On  grant  of  the  xeig^  ^^•^nd  the  tenant  for  life  attorn,  ^c."  For  he 
nary  or life.remainder  ^\^f^i  jg  /^g  h^th  been  said)  privy  and  immediately  tenant 
grantee  for  lift  wot  ^  ^"^  'O**^  m\i9i  attorn  ;  and  mat  is  in  this  case  the  te- 
good oi  to  therenmn-  pant  for  life  :  and  so  of  the  other  side,  if  a  seignory  be 
16  E.  3.  Attorn.  10.  granted  to  one  for  life,  the  remainder  to  another  in  fee, 
l^J^- *•  /*•  }^  H.  6. 2.  i\^Q  attornment  to  the  tenant  for  life  is  an  attornment  to 

9  E.  ^.  tit  Attorn.  18.  ,       .  ,  ...  .       , 

18  E. 4. 7.  Tempi  the  remainder  also;  [unless  it  be  that  they  in  the  re* 
vii^tctTso^  mainder   (a)]  ought  to  have  acquittal,  or  other  privilege 

(3  Re}..  66.  Ante,  (whereof  they  shr)uld  be  prejudiced)  ;  and  then  albeit  an 
310  a.  Post,  3;^  b.)  attornment  be  had  to  the  tenant  for  life,  and  he  acknow- 
ledge the  acquittal,  &c.  yet  after  his  decease,  he  in  re* 
mainder  shall  not  distrain  until  he  acknowledge  the  ac* 
quittaly  notwithstanding  the  attornment  to  the  tenant  for 
life. 

•  • 

(9  Rep.  134b.  Post,       ^* Shall  have  the  remainder  by  way  of  escheat*^* 
^)  For  the  remainder  is  holden  of  the  lord,  but  not  imme- 

diately holden  ;  and  in  this  case,  by  the  escheat  ot^  the 
remainder,  the  seignory  is  extinct :  for  the  fee-simple  of 


(II)  covient  d'ttvower-iTavowera^        (12)  This  pangraph  not  in  h^ 

And  VI.  and  Unh.  M    n^r  RnVt 


L.  and  VI.  and  Hoh.  M.  nor  Rob. 


(A)  Here  a  seem*  that  tJie  text  should  he  tmdt^stood  at  if  Lord  Coke 
had  Mid,  **  unless  it  \  e  that  they  who  Rtt(>n»pd.  &c.  instead  i/*'  Qolea  it 
be  that  thpy  in  the  remainder,  ic:'   See  Mr.RiUo't  Intro.p.  120.  l^Tote 
frmn  the  XBih  London  Lditumjltili.] 
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the  sei«;nory  being  rxtinct,  there  carinot  remain  a  partt- 

eular  estate  for  life  thereof,  in  respect  of  the  tenure  and 

aftendanoe  (»ver  ;    and  of  this  opinion  is  Littleton  (cf)  3  H.  6. 1.  Old  T«- 

hims  If  in   our  books.     But  otherwise  it  is  of  a  rent- ^^-J^^  ^^  ^  jg ^ 

charge  in  fee  ;  f  >r  if  that  be  granted  for  life,  and  after  he  0  Leon, 225.) 

in  the  reversion  purchase  the  land,  so  as  the  reversion  of 

the  rent-charge  is  extinct,  yet  the  granted  for  Iffe  shall 

enjoy  the  rent  during  his  life,  for  there  is  no  tenure  or 

attendance  in  this  case. 

^LSO^  if  there  be  lord  and  tenant ^  an4  the  tenant     LITTLETON.  * 
lefteth  the  tenements  to  a  woman  for  life^  the  remam-  [Sect.558  31^  b.] 
der  over  in  /ee,  and  the  woman  iaketh  htisbandy  anc^4..4«omiii^»iitnte». 
after  the  lord  grani  the  services^  cfc    to  the  husoandiQihg  husband  of  tke 
and  his  heirs ;    in  this  case  the  ^service  is  put  in  sus-  '«»'-'<«f»«^  ^w  «<-^«Pf- 

.jT    ,.      ,,    .       aYice of  tht  grant  was 

pense  during  the  coverture.    But  if  the  tmfe  die  living  an  auommint  inlaw. 

the  husband,  the  husband  and  his  heirs  shall  have  the  ^371)* 

rent  of  them  in  the  remainder,   ^c.     ^nd  in   this 

case  there  needeth  no  attornment  by  parol^  ^*c.  for 

that  the  husband^  which  ought  to  attorn^  accepted  the 

deed  of  grant  of  the  services,  ^c.  the  which  acceptance 

is  an  attornment  in  the  law, 

'*  The  which  acceptance  is  an  attornment,  in  -the  •lo  u 

laWp  ^"C,     Littleton   having  spoken  (as  hath  been  said)  9  p.  3.  42,  15*e.  8. 
of  altornments  in  deed,  or  exprcj'S,  now  cometh  to  speak  Attommet.i  11. 

r     ..  .1  •        •     J  1    u      •  f        (6  Rep.  63. 9  Rep. 

of  attornments  in  law,  or  inn  plied  ;   and   having  before  ^5.  2  Rol.  Abr#  424.) 
set  down  five  express  attornments  in  deed,  doth  in  this 
chapter  enumerate  seven  attornments  in  law.     Hei-e  it  is 
to  be  understood,  that  the  express  attornment  of  the  hus- 
band will  bind  the  wife  after  the  *coverture,  and  inas-         *313  a. 
much  as  this  acceptance  of  the  grant  is  an  attornment  in  44 E.  3.  tit.  Finei  37. 

-  ./  .      ^      .  X.  '  ,    ,,liE  4.4.  (1  Rol. 

law,  without  a  word  of  atlornment  the  seignory  shall  Abr.  30:^.)  (Post, 
pass.     And  this  is  the  first  example,  that  Littleton  put- 280a. 301.  Attt«, 310.) 
teth  of  an  attornment  in  law,  which  amounteth  to  an  ex- 
press attornmeDty  for  that  it  is  an  agreement  to  the  grant 

If  the  lord  grant  his  seignory  to  the  tenant  of  the  land, 
and  to  a  stran^irer,  and  the  tenant  accept  the  deed,  this 
acceptance  is  a  good  attornment  to  extinguish  the  one 
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ttoiety,  and  to  vest  the  other  moiety  in  the  grantee,  9* 
hath  been  said. 

LITTLETON.         IN  the  same  manner  is  it,  if  there  be  lord  an^  te- 
^^^-'^'^^^^^^^nafit,  and  the  tenant  taketh  wife,  and  qfter  the  lord 

^^io^^fi^tht  grant  the  services  to  the  wife  and  her  heirs,  and  the 
Unani.andkeiMtpted^^^^fjj^  fj^^^^^f^f/^  i',^  fl^^fl  -    in  this  Case,   after  the 

death  of  the  husband,  the  wife  and  her  heirs  shall 
have  the  services j  fye.  for  by  the  acceptance  {V^)  of 
the  deed  by  the  husband,  this  is  a  good  attornment^ 
4»r.  albeit  during  the  coverture,  th^  services  shall  be 
put  in  svtspense,  fyc,  « 

S13a.  Here  18  the  second  example  that  Littleton  putfeth  of 

(iRoLAbr.  933.939, 2,,   attornment  in  law^  and   standeth  upon  the  former 

reason. 

^d^Re^^saV  ^^  Shall  be  put  in  suspense.'*    Suspense  cometh  of 

(Cro.C«r.  101.)     suspendeo,  and  in  te^al  understanding  is  taken  when  a 

seignory,  rent,  pn^fit  apprender,  &c.  by  reason  of  unitj 
of  possession  of  the  seignory,  rent,  &c.  and  of  the  land 
(yiZ)*  out  0^  >*hich  they  ^ibsue,  are  not  in  esse  for  a  time,  et 

tunc  dormiunt,  but  may  be  revived  or  awaked.  And 
they  are  said  to  be  extinguished  when  they  are  ^n«»  for 
ever,  et  tunc  moriuntur,  and  can  never  be  nvivefl ; 
that  iSf  when  one  man  hath  as  high  and  perdurable  Ai  e^ 
tale  in  the  one  as  in  the  other(R). 

(13)  del  jaii  per,  not  in  L.  and  M.  nor  Roh, 


•  (R)  Suspension  is  a  partial  exting^uishincnt,  or  extingfuishment  for  a 
time.  Rxtinguishment  is  the  annihilation  of  a  collateral  thing  or  sabjact, 
in  the  subject  itsell"  out  of  which  it  is  derived ;  as  io  the  instances  here 
put  of  a  sei^ory,  rent,  &c.  Suspension  is  merely  for  a  time^  because 
the  purty  whose  interest  is  to  be  suspended,  has  a  particular  estate ;  or 
because  he  kas  a  defeasible  interest,  so  that  the  subject  iu«elf,  or  the-ee- 
tate  therein,  may  revive,  whon  there  shdll  be  a  separation  of  I he*e  inte- 
res.i,  which,  if  they  were  absolutely  uniteil,  would  be  extin^aishetl. 
These  two  act?  i>(  law  differ  from  me^ge^  wliich  is  the  annihilation  of 
©ne  tftate  in  another.  That  the  estate  in  the  ^ignory,  rent,  or  common, 
•eases,  is  the  consequence. of  the  extino^uiphnieiit  of  the  subject  itself. 
When  the  subject  ceases,  the  esute  therein  must  also  cease.  Under  the 
^oetriDe  of  merger  Uie  subject  may  continue  after  the  annihilation  of  one 
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•4  o  if  ihere  be  lord  and  tenant,  and  the  tenant     LITTLETON. 
gram  iut  tenements  to  a  man/or  term  0/  his  Itfe,  the  ^^^\f^^^^tl^ 
remain,  er  to  another  infee^  if  the  lord  grant  the  ser-aUasefTiijt,  rt- 
vice^s  to  the  tenant  for  life  (i4)  in  fee.  in  this  case  M«JSe*^^Ae"^«*'* 
ten^fnt ,  or  term  of  life  hath  a  fee  in  the  services  ;  but  ictre  gmntea  io  the 
th^  ^erv  ces  i-re  jjuI  in  suspense  during  his  life.     But  i^Zlct  ijukede^, 
the  heits  \^\o)  of  the  tenant  for  life  shall  have  the  ser-v^as  anauommmi  in 
vices  after  (16).  Aw  decease^  l^e.  (17).    ^nd  in  Mw/z^^ieriJ^i^iwrc**!^^ 
case  there  needeth  .  18J  no  attitrnment^  fur  by ,  the  ac- ponded/or  lye  orUyj 
eeptance  of  the  deed  by  him  which  ought  tp  attorn^ 
i*c,  this  is  an  attornment  of  itself  (lii). 

Here  is  the  third  case  that  Littleton  putteth  of  an  at-  ^13  a. 

lornmeiit  in  law.  And  it  is  to  be  obsprve<l,  that  albeit 
a  grant,  as  hath  been  said ,  may  enure  by  way  of  release, 
and  a  release  to  the  tenant  for  life  doth  work  an  absolute 
exiinguishnteot,  whereof  he  in  the  remainder  shall  take 
benefit,  yet  the  law  shail  never  make  any  eoastruciion 
again  t  the  pur|)ort  of  the  fi;rant  to  the  prejudice  of  any,  «.,  ^^  g^v 
or  against  the  meaning  of  the  parties,  as  *here  it  should  ;  «313  b. 
for  ii  by   ^construction  it  should  enure  to  a  release,  the  fS(>2)^ 

heirs  of  the  tenant  for  life  !»hould  be  disherited  of  the 
rent ,  and  therefore  Littleton  here  saiih,  that  the  heirs  of 
the  grantee  shall  have  the  seignory  after  his  death.  And 
here  is  an  attornment  in  law  to  a  grant  suspended  that 
cannot  take  effect  in  the  grantee  so  long  as  he  liveth, 
but  shall  take  effect  in  his  heirs  by  descent  ;  for  the  in- 
heritance of  the  seignory  was  in  the  tenant  for  life,  *and 
the  suspensiion  only  during  his  life. 

(14)   en/«enotin  L.  and  M.  nor        (17)   Sec,  not  in  L.  and  M.  nor 

Kob.  Roh. 

(1  >)  U  tenant  a  ternu  de  vie,  not        (18)  a^cwiy  added  in  L.  and  !Vt      t 

in  L.  and  M.  nor  Roh.  and  Roh. 

(16)  9onj  not  in  L.  and  M.  nor        (19)  Sec.  added  in  L.  and  M.  and 

Roh.  Koh. 


estate  in  another;  for,  notwithstanding  the  annihilation  of  the  estate,  tlie 
vnVjRCt  continues,  and  the  effect  of  the  merg^cr  is  only  to  involve  the  time 
of  on^  estate  in  the  time  of  a.iother  estate,  or,  at  the  utmost,  to  awMeralo 
the  ri*ht  of  pos^e^vion  under  the  more  remote  estate.  Thus  suspen-vion 
and  extinj^uishment,  correctly  taken,  are  applicable  rather  to  the  things 
them«elves,  than  to  the  estates  or  dwrrees  of  interest  therein,  3  Prest. 
Conv.9.-^ll^[i:</.3 


LITTIXTOV.  BUT  v*tre  tkt  imant  hath  as  ftnt  mm¥  a*  high 
i^<''''6i'i3l^^eataUinlJ^tentmmtaa»tktlordkatkiatheaeiKmorWi 

Mrs  "km  Ukf  gr^t^  ^ 

t€€  ktU  mft€^HmtfU.}  in  such  ease^  if  ihe  lord  grant  the  servueM  U  ike  le- 

nani  in  fee^  thU  shaU  emgre  bjf  woag  of  extiMgmiMJk- 
nuni.    Caon  patet. 

313  b.  Here  Littletoo  intendeth  not  oolj  as  peat  and  bif[h  aa 

estate^  but  as  perdurable  also,  as  batb  beea  aid  ;  lor  a 
diaKi'soror  tenant  in  let;  apon  condition  batb  as  bifrfasnil 
gre^t  aa  estate,  but  not  so  perdurable  an  estate,  as  sball 
make  an  extinguishmenL 

LITTLETO!!.  ALSO,  if  there  be  lard  and  tenant,  and  Ihe  tenant 
[Sect  562.313  b.]  maketh  a  tea$e  to  a  man  for  term  of  hi»  lifey  soring- 
mait  a  inuf  fm  h^u  I ht  reversion  to  hims^ If  tf  the  lord grant  ttte eeignory 
tannic  iht  rnr^mii  to  to  tenant  foT  Hft  in  fee,  in  this  ease  it  bekoreth  ihaf 
not  iwesmry  fa      he  tn  the  reversum  must  attorn  to  the  tenant  far  hfe 

grtnu  Y  Uutri^nmry  ^y  fofyce  of  this  grants  OT  otherwise  the  grani  is  void, 
tothtUuttJ^Ufu        Z  •»»» 

far  that  he  in  tiie  reversion  is  tenant  to  the  lord,  ^ 

(20)  Vet  he  shall  not  hold  of  the  tenant  for  life, 
during  his  life.     Causa  patei,  &c. 

♦341  a»  "  yel  he  shall  not  ^hold.  4-<r.''     This  is  added,  and 

not  in  the  original,  and  is  against  law,  and  therefore  to 
be  rejected. 

31 3  b.  Here  in  this  case  he    in  the  reversion  of  the  tenancy 

(/fi  vhich  cdMf  ifu  mast  attorn,  because  he  is  the  tenant  to  the  lord  ;  and  yet 
^^i^^^tZ^^^u^M^^^  seignory  shall  be  suspended  during  the  life  of  the 
f'fi')  grantee,  because  he  hath  an  estate  for  life  in  the  tenancy, 

but  his  heirs  shall  enjoy  the  seignory  by  descent  (s). 

(90)  This  pva^rmph  not  in  L.  tnd  M.  dot  Roh. 


(S)  If  ft  diseirar  nukes  a  leaw  ibr  lile,  the  remftinder  in  fee,  ftnd  the 
disseisee  releases  to  the  tenant  for  life*  this  shall  enore  to  him  in  the  re- 
mainder, because  the  release  cannot  alter  the  notoriely  of  the  feodal 
feoffment  poet,  276  a. ;  bat  the  release  of  the  feudal  lord  to  the  tenant 
for  life,  did  not  enore  to  him  in  the  remainder,  because  the  feudal  feoff- 
ment was  not  prejudiced,  bat  stood  in  foil  force,  whether  it  enuml  on* 
"wzj  or  the  other,  and  therefore  it  was  held  to  enure  exdusiTelj  to  the 
benefit  of  him  that  purchased  such  seignorf.     But  in  the  case  of  tenant 
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•«<  Tenant  to  the  lord,  *c. "  Here  is  to  b^  understood  (374)* 

a  diversity,  wheo  the  w^hole  esttte  in  the  sei^nory  is  sus- 
pended, and  when  but  fNirt  of  the  estate  in  the  sei^nory 
is  suspended.  And  in  this  case  the  setgnory  is  suspend- 
ed but  for  term  of  life  ;  ("ej  artd  therf^ore  as  to  all  things  (0  34  Ass.  p.  15. 
concerniiig  the  right  it  hath  his  being ;  but  as  to  the  pOsr 
session  during  the  particular  estate  the  grantee  shall  t£^ke 
no  benefit  of  it ;  therefore  during  that  time  he  shall  have 
no  rent  senrice,  wardship,  relief,  heriot,  or  the  like,  be- 
cause  these  belong  to  the  poraesston  :  but  if  the  tenant  16  £.  3.  tit,  Vouchev 
dieth  without  heir,  the  tenancy  shall  escheat  unto  the, 
grantee,  for  that  is  in  the  right;  and.  yet  wlien  the 
seignory  is  revived  by  the  death  of  the  tenant,  there  shall 
be  wardi^hip  :  as  if  the  tenant  marry  with  the  seignoress 
and  dieth,  his  heir  within  age,  the  wife  shall  have  the 
wardship  of  the  heir.  Also  in  the  case  that  Littleton 
here  putfeth,  albeit  the  seignory  be  suspended  but  for 
Ufe,  yet  some  hold  that  he  cannot  grant  it  over,  because 
the  grantee  took  it  su8|>ended,  and  it  was  never  tn  esse  in 
him.  But  if  the  tenant  make  a  lease  for  years,  or  for 
lift*,  to  the  lord,  there  the  lor4  may  grant  it  ov<t,  be- 
cause (he  seignory  was  in  esse  in  him,  and  the  fee-sin iple 
of  the  seignory  is  not  suspended.  But  if  the  lord  disseises  E.  3.  Twong^s  case» 
the  tenant,  or  the  tenant  enfeoff  the  lord  upon  condition,  ^^*"^*  ^ 
there  the  whole  estate  in  the  seignory  is  suspended,  and 
therefore  he  cannot  during  the  suspension  take  benefit  of 
any  escheat,  or  grant  over  his  seignory  (t). 


lor  life,  the  revenrion  in  fee,  if  the  lord  granted  the  aervices  to  the  teimnt 
for  life,  it  was  necessary  that  the  reversioner  should  attorn,  becaase  he 
held  of  the  lord  :  such  attornment,  however,  made  no  alteration  in  the 
tenure  of  the  estate  for  lite,  nor  in  the  least  degree  discharged  the  ten- 
ant from  his  fealty  and  services.  Bat  the  tenure,  which  the  tenant  for 
life  purchased,  was  suspended,  during  the  continuance  of  the  estate  for 
life,  as  to  all  the  potsexiory  fruits  of  such  tenure ;  for  he  could  not  exer- 
cise the  prerogatives  of  .a  lord  ovor  one  to  whom  he  owed  fealty,  and 
thereiore  be  could  have  no  wardship,  marriage,  or  relief,  of  the  rever- 
sioner :  but,  if  the  reversioner  died  without  heir,  the  reversion  escheated 
to  the  grantee,  because  that  is  in  the  right  lofra,  314  a.  Gilb.  Ten.  87, 
88.— [Krf.] 

(T)  For  Uie  lord  by  the  common  law,  in  the  6r8t  case,  and  by  the 
statute  of  quia  emptorti^  in  the  second,  holds  of  the  next  superior  lord, 
and  he  has  no  seignory  distinct  from  the  land  itself.     Gilb.  Ten.  88.-r- 
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LITTLETON.         JtLSlO^  jf  there  be  lord  and  tenant,  and  the  tenant 

P^m!Jtr^  ofJo/-**]*'*'*^^  ^-^^^^  '^^  ^  ^^^^^y  Conner  of  services,  and 
tervwrM,  was  a  good     the  lord  grant  *his  seif^nory  ta  another  ;  if  the  tenant 

A^k!^  *"  ^""^"^  P^y  ^^  *^  ^^y  P^^^  ^f  ^^y  ^f  '^^  ^^rmeen  to  the 
(375)*  grantee,  this  is  a  good  attornment,  of  and  for  all  the 

services,  albeit  the  intent  of  the  tenant  was  to  attorn 

bvt  for  this  parcel,  for  that  the  seignory  t>  (81 )  entire^ 

althofigh  there  be  divers  manner  of  services  which  the 

tenant  ought  to  do,  4^. 

314  t.  Here  it  appeareth  that  an  attornment  bein|;  m^Ae  for 

4  E.  3.  S5.  Mtimjn'i  p^fpel,  is  f^ood  for  the  whole  ;  for  ^eein«r  he  hath  attom- 

5  R.  4. «.  92  Am.  66.  «*H  fof  part,  It  Can  not  be  void  for  that,  and  ji^ood  it  cannot 
7  H  4. 10. 35  H.«.  8.  ^  yj^i^g^  j^  i^g  f^^  ^^^  ^,|^Q]g  ,  ^^^  of  this  suflSclent  hath 

p«r  PriBott.     (Ante, 

309  b.)  been  taid  before  in  this  Chapter. 

40  E.  3<  34.    (4  Rep.     **  Pay  any  parcel  of  the  services,  ^*c, "     Here  is  the 
'^  fourth  example  of  an  attornment  in  law  ;  for  payment  of 

any  parcel  of  the  services  is  an  agreement  in  law  to  the 
grant. 

rS^'^5^4  3?^b  -^^^^O' '/  ^*^^  *«  '^^  ^^^  tenant,  and  the  tenant 
Ju^metu/or  e^Lwee  ^oldelh  of  the  lord  by  many  kind  of  services,  and  the 
in  a  id  fa,  for  any    lord  grant  the  scTviccs  to  another  by  fine;  if  the 

part  of  the  serviret^  ,  •!•  ^     r  mL  *       a        r 

woM  a  good  attornmmi  gr^n^^^  **'«  ^  ^^^^^  *«c»»s  out  of  the  Same  fine  for  any 
inUnoforihewhoU.   parcel  of  the  Services,  and  hath  judgment  to  recover f 

this  judgment  is  a  good  attornment  in  law  for  all  the 

services  (22), 

314  b.  Here  is  to  be  observed*   that  this  judgment   in  the 

48 E. 3. 24.  3E.3.  scire  facios  {which  is  no  more  but  that  the  demandant 

l^E  s.^"^  ^29!^^  ^^^^^  hhve  execution.  &c.)  is  a  ^ood  attornment,  albeit  it 

37  H.  6.  14. 'per  Jg  presumed  that  judicium  redditur  in  invitum,  and 

Moyle.     17  E.    n  29.   .  ■.  ^^  "^    .     .  ^  .  ,    -      ^, 

(Pott,  248  b.  6Rep.  ^hat  an  attornment  in  law  of  any  part  is  g'^od  for  the 
^b')  whole.     And  this   is  the   fifth  example  that   Littleton 

putteth  of  an  attornment  in  law. 

^  (21)  fortque  un  ei,  added|  in  L.        (2^)  tcu  added  in  L.  and  Bl  nM 
and  M.  and  JKoh.  Rob. 
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JiLSO,  if  a  man  kt  land  to  another  for  his  life,     LITTLETON. 
mndq/ier  he  confirm  by  his  deed  the  estate  of  the  /c-  ^^^i^^^^  • 
nant  for  life,  the  remainder  to  another  in  fee  (of  this  tohu  lesteeforiife,  rt* 
SHfficieDt  is  Mid',  ia  the  Chapter  of  Confirmatibn,  ^^^-^^jff^j^X^^^ 
585.),  and  the  tenant  for  life  acoepteth  the^deed,  then  once  of  ike  deed  wtt  a 

•    ..         .     »      .      £>_,.    '     r-      J        i         jr    ^  •      good attommeniin law 

t9  the  remainder  %n  fait  tf»  htm  to  tphom  the  rematn-  %,  f^  ^^e  remainder. 

der  is  giuen  or  limited  by  the  same  deed  (23).     Ftyr  by     ^Piowd.  25  b.) 

th€  acceptance  of  the  tenant  for  Rfe  {%\\oftht  deed^    [Coke,  317  b.] 

this  is  an  agreement  qf  him,  and  so  an  attornment^  (376)* 

in  law.     But  yet  he  in  the  remainder  shall  not  have 

any  action  *of  wastCy  nor  other  benefit  by  such  re*  317  b. 

TnaindeVy  unless  that  he  hath  the  said  deed  in  hand, 

wh^eby  the  remainder  was  intailed  or  granted  to  him. 

(And'albeit  he  hath  no  remedy  lo  come  to  the  deed  dur-   [Cokb,  317  b.] 

ipig  the  life  of  tenant  for  life,  yet  because  he  ia  privy  in  p^^  h.  5,  foTs!™* 

estate,  he  ehall  not  maintain  an  action  of  waste  without  ^^  H-  8.^  Pi.  Com, 

,        .        ^,       ,      ,      ,    ^       ,  ,  ...  149,  in  Throckmor- 

showing  the  deed  »  but  when  the.  remainder  xb  once  ex  ton's  case. 

ecutedy  he  shall  not  need  to  show  the  deed),     ^ndbe^ 

causfi  that  in  such  case  the  tenant  for  life  pefadven- 

ture  wUl  {2$)  retain  the  deed  to  him^   to  this  intent,  * 

that  he  in  the  pemainder  should  not  have  any  auction 

qf  waste  against  him,  for  that  he  cannot  come  to  have 

the  deed  in  his  possessiony  (i36)  it  tvill  be  a  good  (Z7) 

and  sure  thing  in  such  case  for  him  in  the  remain- 

detf  that  a  deed  indented  be  made  by  him  which  will 

make  such  confirmation^  and  the  remainder  ovtr^  {r.  • 

and  that  he  which  maheth  such  confirmation  deliver 

one  part  of  the  indenture  to  the  tenant  for  life^  and 

the  other  part  to  him  that  shall  have  the  reynainder. 

^nd  then  he  by  showing  cf  that  part  of  the  indenture 

may  have  an  action  of  wt^e  against  the  tenant  for 

life,  and   all   other  advantages   that  he  in  the  re- 

mainder  may  luive  in  such  a  case,  fyc. 

» 
Here  Litdeton  pultetha  case  of  a  remainder  where-  317  b. 

(1  Rol.  Abf.  301.)^ 

^  Vid.  aeoL  3S5.  575.  • 

,(^  <Mr«  «Bt  k  Uvad  M.  Bor       (26)  e/jnir  eeo,  added  in  L.  and  Vid.  PI.  Com^  in  Col* 

Ml.  M.  andRoh.  thifst'tcwe.    DocL  k. 

(204ekfiui,tiQiiah.WBA  M.       (^  ei mre  <koie,  noi ki  L.andstad.  cap.20.fel.9^ 

oorRoh.  M.norRob.  fid.    e  R.  3.  in  Wule, 

(tS)  reteigneih'-'rae^k^rt,  and  in  line  «ieri(«. 

M.  tod  Roh. 
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unto  an  attornment  is  requisite.     And  tiiis  is  ffae  sixth/ 
example  of  an  attornment  in  law. 

'4S  E.5. 14, 15.  *'  //  will  be  a  good  and  sure  thing. "    Hereby  it  ap- 

ilH.4.aS).   14H.4.p^^jp^^jj  Y^Q^y  necessary  it  is  to  use  learned  advice  in  a 

man's  conveyance,  for  thereby  shall  be  prevented  many 
questions,  and  not  to  follow  the  advice  of  him  that  is  ex- 
perimented only.  For  as  in  physic,  Nullum  medica- 
mentum  est  idem  omnibus^  so  in  law  one  form  orpre^ 
cedent  of  conveyance  will  not  fit  all  cases. 

LlTTLETOK^        ^LSO,  if  a  man  let  lands  or  tenements  to  another 
[Sect.576.318b, ]ybr  term  ofyearsy  and  after  he  oust  his  termor^  and 

^^^for^^%^^^^  anrfq/Vfr/A€  tenant/or 

mnng  hu  itutefw   years  enter  upon  the  feoffee^  claiming  his  term,  4*c. 

fm]f^!tj^^        ««^  ^'^  *^'*  ^^^^  y  *»^  ^*"  ^^  ^^  f^ff^  **«" 
\imu^9Te^tuvia»a   have  by  law  a  writ  of  waste  against  him^  and  yet  he 

ILw,  io  ©ftrt^X  rtver^  did  not  attpm  (28)  unto  him     And  the  cause  is^  as  I 
gfBn  in  tfufeoj^e.       supposc^  for  that  he  which  hath  right  to  have  lands  or 
^      ^  tenements  for  years,  (29)  or  otherwise,  should  not  by 

law  be  misconusant  of  the  feoffments  which  were  Tnade 
^f  and  upon  the  same  lands,  ^c.  And  inasmuch  as  by 
su>ch  feoffment  the  tenant  for  years  was  (90)  put  out 
^  his  possession,  and  by  his  entry  he  caused  the  rever- 
sion to  be  to  him  to  whom  the  feoffment  was  made, 
this  is  a  good  attornment ;  for  he  to  whom  the  feoff' 
ment  was  made,  had  no  reversion  before  the  tenant 
for  years  had  entered  upon  him,  for  that  he  was  (31) 
in  possession  in  his  demesne  as  of  fee,  and  by  the  en- 
try  of  the  tenant  for  years,  he  hath  but  a  reversion, 
which  is  by  the  act  qfthe  tenant  for  years,  scilicet y  by 
his  entry,  ^c. 

MTTLETON.         THE  same  law  is,  as  it  seemeth,  where  a  lease  ts 
[Seel  i77. 310  a.]  made  for  life,  saving  the  reversion  to  the  lessor,  if  the 

(38)  a  Juy^  not  in  L.  and  M.  nw    per  ton  enirie  U  emua  k  twinion 
lt(^.  tfVi/re  a  tehiy  m  que  U  fafffmeni 

(29)  ou  autermaU,  not  in  L.  and  fuit^  not  ui  L.  ttid  M.  nor  Rob. 
M.  nor  Roh.  (31)  enpotscMiion'-eei  te,  L.  end 

(?$)nmfttrii€impfteni0niiet    M.  and  Rob. 


lessor  diiseise  the  lessee ,  and  make  a  feoffment  infee^ 
if  the  tenant  for  life  enter,  and  make  wttste,  the  fe- 
offee shall  have  a  writ  of  waste  without  any  other  at^- 
tomment,  causi  qufi  supr&,  4*^. 

• 

I'here  hare  been  now  in  all  seven  examples,  that  Lit*  3l^b. 

tleton  putteth  of  an  attornment  in  law,  and  here  he  put-      ^^  ^'*  ^  ''^ 
teth  two  cases  also  of  a  notice  in  law.     And  the  reason  of 
both  these  is  here  rendered  by  Littleton.    First  for  the  , 
notice,  Littleton  saith  that  the  lessee  shall  not  by  law  be 
misconusant  of  the  feoffments  that  were  made  of  and 
upon  the  same  land*     And  the  reason  of  the  attornment  46E.  3. 30  b.  2  ■.  5« 
is,  because  the  whole  fee  simple  passeth  by  the  feoffment,  34  h.  6. 6.    is  B^  9. 
and  the  lessee  by  his  regress  leaveth  the  reversion  in  the^''-    ^  *•  ^'  ^^• 
feoffee  (u}»  which  *(saith  Littleton)  is  a  good  attornment.  (37$)* 

The  same  law  it  is  of  a  tenant  by  statute-merchant  or 
staple,  or  elegit.     And  so  it  is  of  a  lease  for  life,  as  Lit-     (^  '^•P*  ^^^  **•) 
tleton  here  saith  ;  and  so  it  was  resolved  ffj  in  Bras- (/)BrMbntche'i ewe. 
britche's  case,  and  after  in  the  dean  of  PauPs  his  case  in  pi,,pa  ^*,  ^o^iiz. 
the  *common  place.     But  shall  the  lessee  in  this  case  (34  H.  6. 7.) 
whether  he  will  or  no  do  an  act  that  amounts  to  an  attorn-  •-.57  «. 

ment,  viz.  by  his  regress,  or  else  lose  the  profit  of  his 
land  (w)?     And  some  do  hold,  that  in  that  case  if  the^^  ^^^^^^^  /^^  rtenwH 
lessee  for  life  do  recover  in  an  assise,  this  is  no  attorn- <'*«"  aisaet, 
ment,  because  he  comes  to  It  by  course  of  law,  and  not 
by  his  voluntary  act.     And  yet  in  that  case,  as  in  the 
case  of  the  fine,  the  state  of  the  reversion  is  in  the  fe*    .       _^ 
offee,     fgj  But  others  do  hold  it  all  one  in  case  ef  a  re?  tib.  0.  fbi.  60  b.   fir 
covery,  and  a  regress.  ^"^y^^  Finche'*  cue. 

(U)  The  tenant  for  life  or  years  by  his  re-entry  could  not  defeat  the 
whole  fiBoflmeot,  becaose  he  had  only  a  right  to  an  estate  for  life  or  yean ; 
and  conaequenUy,  as  his  act  of  entry  did  not  destroy  the  entire  operation 
of  the  feoffment,  some  part  of  the  estate,  which  passed  by  the  eeremony 
of  this  feudal  conyeyance,  must  be  leA  in  the  feoffee.  Gilb.  Ten.  93. 
So  if  the  lessee  recovered  by  ejectment  or  assise,  yet  he  left  the  fee  in 
the  feoffee  ;  since  in  this  case  also  the  entire  operation  of  the  feoffment 
was  not  destroyed  by  the  recovery,  and  therefore  the  fee  must  reside  in 
him.     Infra,  319  a.— [JEif  .1 

( W)  In  answer  to  the  oojectien,  that  by  this  method  a  man  might  be 
ibieed  to  attorn  to  his  enemy,  Lord  Ch.  B.  Gilbert  obferves,  £at  it 
teemed  better,  that  the  tenant  should  receive  some  small  prejudice,  tba» 
that  the  rules  of  feoffments,  upon  whose  notoriety  every  man^s  estate 

depended,  should  be  broken.    And  besides  it  was  the  tenant's  own  lachei,  j 

to  suffer  himself  to  be  ousted  br  dineised ;  and  therefore  it  was  to  b«  \ 

preramed,  that  he  w«s  sirtniledwitlt  tlie  feeff^.    CKIK  Ten.-  ^.— {£tf.^  .  ] 


« 
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« 

(fosf,237b.   2  Rep*.    If  two  joint  lessees  for  years  or  for  life  be  mxsbti  er 
*'^  disseised  by  the  lessor,  and  he  anfeoflf  another,  if  one  of 

the  lessees  re-enter,  this  is  a  good  atlornmenti  and  shall 
.  bind  both  ;  for  an  attornment  in  law  is  as  strong  as  an  at- 
tornment indeed. 

version  for  life«  and  the  lessee  attorn,  and  after  the  lessor' 
disseise  the  lessee  for  life,  and  make  a  feoffment  in  fee, 
and  the  lessee  re-enter,  this  shall  leave  a  reversion  in  the 
grantee  for  life,  and  another  reversion  in  the  feoffee,  and 
yet  this  is  no  attornment  in  law  of  the  grantee  fnr  life,  be* 
cause  he  doth  no  act,  nor  assent  to  any  which  mi^ht  amount 
to  an  attornment  in  law.  Et  res  inter  alios  acta  alteri 
nocere  non  debet.  Neither  hath  the  grantee  for  life  the 
land  in  possession,  so  as  he  may  well  be  misconuaant  of 
the  feoffment  made  upon  the  land,  and  so  out  of  the  reason 
CZ^vD  671 )  ^^  Littleton.  But  yet  (he  reversion  in  fee  doth  pass  te 
.  the  feoffee. 

Divtnityin  tkii  ease  '  (hj  If  the  Icssbr  disseise  tenant  forlife,  or  oust  tenant 
/o  the  reversUm,  and  a  f*^^  years,  and  maketh  a  le  nment  m  fee,  by  this  the  rent 
reninoi  ipeidmt  to    reserved  upon  the  lease  for  life  or  years  IS  not  extinguished, 

the  revtfiwn*  %    a  m.t        *  e*   §      t  t  •«■ 

(*)  9  H.  6. 16.  Deane but  *by  the  regress  of  the  lessee  the  rent  is  revived,  be- 
•fPaul'icwc,  ubi      ijjygg  j|.  ij  incident  to  the  reversion:  and  so   hath  it 

Bupnu    (Post,  321b.)  .  «       •!•  i 

(879)*  been  adjudged.     But  if  a  man  be  seised  of  a  rent  in  fee, 

and  disseise  the  tenant  of  the  land,  and  make  a  feoffment 
in  fee,  the  tenant  re-en tereth,  this  rent  is  not  revived  (x). 
(f  Bep.rOa.)       ^j^j  g^  jjQ^g  j^  diversity  between  a  rent  incident  to  a  re- 
version, and  a  rent  not  incident  to  a  reversion. 

LlTTLlTON.  •SLSOj  \f  the  lord  of  a  rent  service  grant  t/ie  set- 
[Sect  565. 314h.]mcea  to  anothery  and  the  tenant  attorn  by  a  penny , 
DwertUy  in^een  wo-  ^^^  ^^^  ^^  grantee  distrain  for  the  rent  behind,  and 

ney  frfoen  by  way  of  ^^  '^  '  ^ 

aitovnment^  and  where  the  tenant  make  rescous  ;  in  this  ease  the  grantee  shall 
Irtl^^'r^^"*^  «^no/  have  an  assise  for  the  rent,  but  a  wHt  qf  rescous^ 

.— ^ 1~        ^  I     ■      ■ ■  I  ■        «^    ^1       MB  I  1^1  ^1  III 

(X)  Because  the  feoffor  could  oot  have  it  again,  contrary  to  hit  own 
ieoffment,  and  the  feoffee  could  neVer  have  it,  since  he  was  only  aeicad 
of  the  laiid,  and  not  of  the  rent,  and  the  rent  was  never  tran^ecrei  tl» 
llba.    6ilb.  Ten.  9S.--[&r.] 


He&UHthe  gimng  of  ^  penng,bjf  tieUAaniwoB  (3Z) 

not  hut  by  way  qf  atiammentf  ^c  (t).    Bvf  if  the, 

tenant  had  given  to  the  grantee  the  said  penny  as  par- 

ado/ the  renty  of  a  halfpenny,  or  afarthir^j  by  way  (Port,i69b.i6#a.) 

of  seisin  of  the  rentf  then  this  *is  a  good  attornment^  *S15  a» 

and  also  it  is  a  good  seisin  to  the  grantee  of  the  rent ; 

and  then   upon  such  reseous  the  grantee  shall  have 

an  assise  J  4*c. 

Hereupon  is  t9  be  observed  a  diversity  between  mo-  315  a. 

oey  given  by  way  of  attornment,  and  where  it  is  given  cV^i^0%^^* 
as  parcel  of  the  rent  by  way  of  seisin  of  the  rent.     For  s35.  25  £.  3.  44. 
albeit  the  rent  be  not  due  before  the  day,  yet  a  payment  ^  ^^^'}^'  ^''g^-^- 
of  parcel  of  the  rent  beforehand  is  an  actual  seisin  uf  the  34  H.  6. 42.  I5  E..  3. 
•   rent  to  have  an  assise.     A^id  so  it  is  if  he  give  an  ox,  a  Jq  e  *3'*^  gy  H.  6 
horse,  a  shecjp,  a  knife,  or  any  other  valuable  thing,  in  6  b.  7  H.  4.  ^2.  tit. 
name  of  seisin  of  the  rent  beforehand,  this  is  goodl  And  (6^R!^t^59A\pMt, 
therefore  9  payment  in  name  of  seisin  is  more  beneficial  ^^l  O 
for  the  grantee,  because  that  is  both  an  actual  seisin  and 
an  attornment  inlaw  ;    and  yet  being  given  before  the 
day  ia  which  the'  rent  is  due,  it  shall  not  be  abated  *out 
of  the  rent     So  as  to  give  seisin  of  the  rent,  it  is  taken  f3S0)* 

for  part  of  the  rent ;  but  as  to  the  payment  of  the  rent, 
it  is  accounted  as  no  part  of  the  rent  ;»and  the  reason  of 
the  diversity  is,  for  that  remedies  to  eome  to  rights  or  . 
duties  are  ever  taken  favourably.  ^  Here  Hso  appeareth 
that  there  is  an  actual  seisin,  or  a  seisin  in  4eed  of  a  rent, 
whereof  (as  Littleton  here  speaketh)  an  assise  doth  lie  ^ 
and  a  seisin  in  law  which  the  grantee  hath  by  attornment 
before  actual  possession.  (1) 

(a^  fie,  not  io  L.  and  M.  nor  Unitu 


(T)  And  it  waa  not  sufficient  to  found  an  asUBe,  as  it  was  no  seisin  of 
the  Ttnt^  unless  the  tenant  bad  g:iven  it  in  (he  naau  of  ieinn;  but  the 
erantee  might  have  a  writ  oirescout^  because  the  distress  was  lawful, 
hmp^  annexed  to  the  services  which  passed  by  the  attornment,  and  there- 
lore  the  rescue  was  tortious.  Gilb.  Ten.  89.  A  distinction  is  observable 
between  thit  case  of  a  rent  at  law  and  where  a  rent  is  limited  under  the 
itattttfl  of  uses  ;  for  if  land  be  conveyed  to  A.  B.  and  his  heirs,  to  tbd  use 
that  C.  D.  may  receive  thereout  an  annua)  rent*  the  use  of  the  rent  is  im- 
mediately eawnxted  bv  the  statute  in  C.  D.    1  Sand.  10 1  ,-^Ed.] 

(1)  Thh  IB  only  ta  be  understood  of  a  rent  at  common  law ;  bat  if  the 
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UTfLtron.  JtLSO,  if  there  be  many  joint  tenants  (33)  which 

[Sect  566.31 5  a.  ]  ^/^  f^  certain  services,  and  the  lord  grant,  to  another 

5.  wVnai  tinanii  were  .  /»»•• 

etm^tUabU^orper-  the  servtces,  ana  one  oj  the  joint  tenants  attorn  to 
^Att^l^aZ'ht  ^^ grantee,  this  is  as  good  as  if  all  (34)  had  attorn^ 
have  been  made  by  wu  edy  for  that  the  seignory  is  entire,  4^. 

of  eeveraljomt'te' 
nanit ; 

315  a.  Here  18  to  be  observed  what  manner  of  tenants  shall 

(2  Rep.  670  attorn  to  the  grant.     And -first  (i)   if  there  be  two  or 

(i)  39  H.  6. 3. 26.      morc  joint-tenants,  and  one  of  them  attorn,  it  is  sufficient : 

ubiiapra^and^au-f^^)  ^^  ^^  ^^^^  ^^"  often  Said,  there  cannot  be  an  attorn- 
thohtiM  tlwre  cited,    ment  in   part.      And    albeit    there  is  great  authority 

against  Littletan,*  yet  the  law  hath  been  adjudged  accord* 

ing  to   Littleton's  opinion(z)y  as  it  hrath  been  in  other  of 

his  cases  when  they  have  come  in  question  :  and  as  it  is  of 

(S  Rol.  Abr.  424.       SQ  attornment^  so  it  is  of  a  seisin  ;.  a  seisin  of  a  rent  by 

Pwt,  297  b.)  \j^Q  hands  of  one  joint-tenant  is  good  for  all,  and  a  seisin  of 

part  of  the  rent  is  a  good  seisin  of  the  whole. 

^hj!^t^^y**^*hnr:     f^\  If  either  the  grantor  or  the  erantee  die,  the  attorn- 

(t)Vid.Lib.4.fol.8.       \\  ^  ^..       u*    -f  *u     *  .AU.W4, 

Lib.6.ibl.  57.  Lib.  9.  inent  IS  countermanded  ;    but  if  the  tenant  die,  he  that 
^^8e'4^?'^    ^^^  ^^^  estate  may  attorn  at  any  time,     if  the  tenant 
or  oMt^n^        grant  over  his  estate,  his  assignee  may  attorn. 

So */ might  hwe  6<fu      /a  jf  ^^  j^fg^j  y^^^y^  ^^^^  l,    purchase  or  by  descent, 

made  by  an  mfarU :  ^  '  . 

(0  42E.  3.  A'eSS.  ^®  ^1^^^'  ^  compelled  to  aitorn  in  a  per  quae  servitia 
26  E.  3.  62.  37  H.  8.  (j^  i)^   and  no  *mischief  to  the  infant :  for  when  he  co- 

26  £.3. 62.  26  Ass.  nacth  to  fuII  age,  he  jnay  disclaim  to  hold  of  him,  or  he 
27.  32  E.  3.  tit  per    j^^y  say  that  he  holds   by  lesser  services :   but  there 

que  servit.  6.  "^        "^  ' , 

2E.2.  Attorn.  78.       should   be  a  greater  mischief  for  the  lord  if  the  attorn* 

2  E.  2.  Ibid.  77. 

18H.6.  2.  Lib.9. 

fol.  84, 85.  Conye's  (33)  ^e-^>  L.  snd  M.  and  Rob.        (34)  lusenf  ailom&-<Ut9merent. 

case.  4  Mar.  Dier  ^'  ^^^  M.  and  Roh. 

117.  21  E.  3.  Age  85. 

7  E.  2.  Age  140.  "~  ' ' — 


(*^^1/  rent  is  limited,  as  an  use  under  the  statute,— as  if  lands  are  conveyed  by 

lease  and  release  to  A.  and  his  heirs,  to  the  use  that  B.  may  receive  out  of 
them  an  annual  rent;  the  statute  immediately  executes  the  use  of  the 
rent  in  B.---{Bii//cr,  Note  274  ] 

(Z)  The  attornment  of  one  joint-tenant  was  good,  for  both  are  tenants 
ol  the  whole  land ;  and  since  the  whole  services  are  due  from  both,  either 
might  consent  for  the  whole.    Gilb.  Ten.  89.    Ld.  Raym.  Slt.-^Ed,'' 

(A  1)  As  to  this  writ  see  n.  (L  1>  infra. — [Ed,] 
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ment  of  an  infdnt  should  not  be  good,  for  be  should  lose 
his  sernces  in  the  mean  time. 

If  an  infant  be  a  lessee,  he  shall  be  compelled  to  at- 
torn in  ^  quid  Juris  clamat.  The  attornment  of  an  in- 
fant to  a  grant  by  deed  Ss  good^  and  shall  bind  him,  be- 
cause it  is  a  lawful  act,  albeit  be  be  not  upon  that  grant 
by  deed  compellable  to  attorn.  Of  baron  and  feme  Lit- 
tleton putteth  mauy  cases  in  this  Chapter. 

• 

rmj  A  m^n  that  is  deaf  anrf  dumb,  and  yet  hath'  un-^^'^^^f*"^^^ 
ierstanding,  may  attorn  by  signs :    (nj  but  otie  that  is  (m)  26  E.  3. 63. 
not  compos  mentis  cannot  attorn,  for  that  he  that  hath 
no  understanding  cannot  agree  to  the  grant 

W&at  conveyances  shall  be  good  without  attornments 
more  shall  be  said  in  this  Chapter  in  his  proper  place. 

JlLSO,  if  a  man  letteth  tenements  for  term  of     LITTLETON. 
yearsy  by  force  of  which  lease  (35)  the  lessee  is  seised j^^^^^J^^^^^ 
and  after  the  lessor  by  his  deed  grant  the  reversion  tof>yjes$eefor  yeart^m 
another  /or  term  of  life,  or  in  tail,  or  in  fee;  it  be-  t^J^TI^ 
hoveth  in  such  case  that  the  tenant  for  years  attorn^  <«'«; 
or  otherwise  nothing  shall  pass  to  such  grantee  by  such 
deed.     And  if  in  this  case  the  tenant  for  years  attorn  y 
to  the  gran tecy  then  the  freehold  shall  presently  pass 
to  the  grantee  by  such  attornment^  without  any  livery 
of  seisin^  ^c,  because  if  any  livery  of  seisin^  f36)  ^c- 
should  be  or  were  needful  to  be  made,  then  the  tenant 
for  years  should  be,  at  the  time  of  livery  of  seisin, 
ousted  of  his  possession,  (37)  which  should  be  against 
reason,  &c,  * 


Here  Littleton  haying  spoken  of  grants  of  seignories 
and  rent-charges,   and  rents-seek  issuing  out  of  land, 

(35)  fc  lessee^  not  in  L.  andM.        C37)  le  fuetr^-que,h,  and  M.and 
nor  Roh.  ^**- 

^)  tec.  not  in  L.  and  M.  nor 


315  b. 


* 

here  trealeth  of  a  grtnt  of  t  revereian  of  land  upon  ta 
estate  for  yetfrs ;  seeing  thii  grant  of  the  revaraion  must 
be  by  deed,  and  the   ^agreement  of  the  lessee  &r  years 
(382)  requisite  thereunto,  the  freehold  and  inheritsnee  do  pass 

thereby,  as  well  as  by  lirery  of  seisiBi  if  it  were  in  pos- 
session :  and  the  grant  of  the  reversion  by  deed  with 
the  attornment  of  the  lessee,  do  eounterrail  in  law  « 
feoffment  by  livery,  as  to  the  passing  of  the  freehold  aod 
inheritance. 

•r  hf  lenanis  bif  tia-       *<  For  term  qf  years. ^^     foj  And  yet  a  tenant  by 
(9)%  e!  3. 5S.  statute  merchant,  or  tenant  by  sUtute-stapIe,  or  by  ekgU, 

95  E.  3.63.  Brook,     mmt  gjgQ  attorn  ;  for  the  jrrantee  may  have  a  venire /a- 

tit.  Attorn.  48.  .  ,  ,  1         .  •  j 

3a  £.  3.  Scir.  fiie.       cios  ad  computafidumf  or  tender  tlie  money,  «c.  an4 
101.  Dy.  1, 2.  discharge  the  land  ;  and  if  the  reversion  be  granted  by 

fine,  they  shall  be  compelled  to  attorn  in  a  qmdjims 

clamat 

(Ante,  113  a.  181  b.)     And  SO  the  executofs  that  have  the  land  until  the  debts 

be  paid  must  attorn  upon  the  grant  of  the  reversion,  al* 
though  th^y  have  not  any  certain  term  for  years. 

LiTTLETOX.         JtLSO^  \f  tenements  be  letten   to   a  man  Jar 
[Sect56S.3l5b.]/^rmi^ /|/%,  or  given  in  tail,  saving  the  reversian, 

'l^S^.^n  f  ^. '/  A«  »•«  'A«  rt^iii^  in  such  case  grant  the  rever^ 
expectant  on  hu  €t''  sion  to  another  by  his  deed^  it   behoveth  that  the 

tenant  0/  the  land  attorn  to  the  grantee  in  the  life  of 
the  grantor  J  or  otherwise  the  grant  is  void  (38}. 


tttte; 


3  J  5  b.  Here  Littleton  speaketh  of  a  reversion  eicpectant  upoa 

an  estate  for  life,  or  a  gift  in  tail. 

*316  a.  <<  //  behoveth  that  the  tenant  ef  the  land*  attorn 

or  by  tenants  by  eurte^  f^  ^^  grantee,  i^.''    Let  US  therefore  speak  first  of  te- 

ty  or  dower^  tkougfi  o  ^  -»  .  i.       • 

qjfier  assignment ;       nant  for  life  :   and  yet  in  some  case  albeit  tenant  for  life 
(p)  10  H.  4.  Ut.  At-    hath  granted  over  his  estate,  yet  he  shall  attorn,     fpj 

torn.  16   11 H.  4.  18.    ..-.*.,  .     Vf  ,  V^f 

30  E.  3. 16. 38  £.  3.    As  if  tenant  in  dower  or  by  the  curtesy  gw^t  over  w 

23.  18  £.  3.  3. 

10  E.  3.  quid  jurii 

clam.  41.  41  E.  3.  18.  (58)  &e.  added  in  L.  and  H.  aiidil<<h' 

Temps.  E.  1.  tit. 

AVast  122. 


J 


ar  her  efttate,  and  the  heir  ^rant  over  the  reversiony  th« 
tenant  in  dower  or  hy  the  curtesy  may  attoi^a,  hecause  at 
the  time  of  the  grant  made  they  were  attendant  to  the 
heir  in  revorsion,  and  the  grantee  cannot  be  tenant  iki 
dower,  or  tenant  by  the  curteay.  And  if  the  reversion 
be  granted  by  fine»  the  fine  must  suppose  that  the  tenant 
in  dower  or  by  the  curtesy  did  hold  the  land,  albeit  they 
had  formerly  granted  over  their  estate*  and  albeit  the  re- 
version doth  pasH  by  the  fine  ;  yet  the. quid  juris  clamat  ^303)* 
must  *be  brought  against  him  that  was  tenant  at  the  time(^<>JE'^0  *;  J.B. 
01  the  note  levied.  But  yet  after  the  reversion  is  grant-  4  e.  3, 26, 
ed  over,  the  grantee  shall  not  have  any  action  pf  waste 
against  the  tenant  in  dower  or  by  the  curtesy,  but  the 
action  of  waste  must  be  brought  against  their  assignee, 
and  not  against  themselves  ;  for  tenant  by  the  curtesy  or  f3R«*  jsb'il 
tenant  in  dower  cannot  hold  of  any  but  of  the  heir : 
and  therefore,  in  respect  of  the  privity,  they  shall  at- 
torn and  he  subject  to  an  action  of  waste,  as  long  as  the 
reversion  remaineth  in  the  heir,  albeit  they  have  granted 
over  their  whole  estate.  And  it  is  worthy  of  the  observa- 
tion, that  if  the  grantee  of  the  reversion  doth  bring  an 
action  of  waste  against  the  assignee  of  the  tenant  by  th6 
curtesy,  (q)  the  plaintiff  must  rehearse  the  statute,  ^  n  B^gjgj^  7^ 
which  proveth  that  no  prohibition  of  waste  in  that  case* 
lay  at  the  common  law,  as  it  did  if  the  heir  had  brought 
it  against  the  tenant  by  the  curtesy  itself :  and  therefore^ 
aome  do  hold,  that  if  the  heir  do  grant  over  th^  rever- 
sion, that  the  attornment  of  the  assignee  of  the  tenant 
by  the  curtesy,  or  of  tenant  in  dower,  is  sufficient,  be- 
cause they  afterward  must  be  attendant  and  subject  to  the 
action  of  waste. 

If  the  reversion  of  lessee  for  life  be  grantedj.  and  Ie«p^C  i«e.4.  io^.  S6I.Q. 
for  life  aiisign  over  his  estate,  the  lessee  £nnot  at^prn ;  ^• 
but  the  attornment  of  the  assignee  is  good,  because  (as 
Littleton  here  saith)  it  behoveth  that  the  tenant  of  the 
land  do  attorn^  and  after  the  assignment  there  is  no  tenure 

Vok.  11.  3  L 
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or  attendance,  &c.  between  the  lossee  and  him  in  rever- 
sion. 

5H.5. 10.  If  lessoe  for  hTe  fissigneth  over  his  estate  upon  condi- 

tion, he,  having  frothing  m  him  but  a  con«hti(>n,  shall  not 
attorn  ;  'but  the  assignee  may  aitorni  becansc  he  is  tenant 
of  the  land. 

LITTLETON.  IN  the  same  manner  is  it,  if  land  be  (39)  granted  in 

[Sect  5^9.3  6  a.]  ^^^y^  ^^  /^^  ^^  ^,  man /or  term  of  life  (n  1 ),  the  remain* 

or  fty  tenant  fitr  Iff e^        .       ^  ^,      -  ,,^v    •      /•        •/•  i     •     ^t  •    ^  -u 

Scr.on  a  gra  t  oftkt    der  to  aiwtlicr"  (40)  in  fee,  if  he  in  the  remainder  wtll 
remaindfr  exprctant    grant  f  his  remainder  to  another,  Src.  if  the  tenant  of 
(364)*  l^^  /^y?c^  at  lor  71  in  the  life  of  the  giant  or    then  the 

grant  of  such  a  remainder  is  good ^  or  otherwise  not, 

31^  a.  Littleton  also  spoaketh  here  of  an  attornment  by  tenant 

Soil  m'i;ht  fmrcbfen    .  m     *        i^  -^  •     *^    .  i  »*  i     ^       i  *i  ^ 

made bij te/uin^  intatJ,^^  tail  ;  and  true  It  IS  thai  lic  may  nttorn  ;  but  where  the 
on«  If  rrtn/ o/*«  remain- pg  vers  ion  is  2:ranted   b\'  fine,  he  is  not  con>pellab!e  in  at- 

der  or  rtversion  expect'  ,       ,      ,  r-    i  t      u 

aru  on  hij estate :        ttun,  because  IiC  halh  an  est.it(M>!  inlvritance,  which  may 
ihoffirhhewtunotcotn-^^^^l^^^  ^^^  ever  (r  1).     And  so  it  is  of  a  tenant  in  tail 

pel!- bit  ro  Mlnrn :  .    .  ^         '  .  , 

12  E.  4  3.4.  3  E.  4    after  pus>ibi!ity  of  issue  extinct,  he  shall  not  be  co»»»pei- 

iiv  '^*?',*^\no        h'cl  to  aUoni  for  the  inhtriiance  tvhioh  wns  once  in  him. 
46  E.  3.  VX   (9  Rep. 

86  b.)    (Ante,  27  b.)    5  H.  5.     (11  Kep.  79.)     20  E-  3.  quid  juris  clamat.  53. 

tenu  as  to  the  assignee      (^)  B"*  »^  tenant  in  tail,  after  possibility  of  issue  ex- 
of  tr-nani  in  tail  after  tinct,  grant  over  his  (Slate,  his  assignee  shall  be  com- 

pnssihihty^  &c. 

(r)  Sf^%'  the  Chap,  of 

IVf^iuit  in  Taile  after       (39)  done  en  talk  ou^  not  in  L.         (40)  en  fee — ice.  L.  and  M. 

po-«  '  il  ly  of  issue  ex-wd  >!•  <'t>r  Rob. 

t»  ct;  aijcl  EwinNcaso, ^__ 

ther.-  cited  to  he  aU- 

ju(%ed.  (B  1)  ^1  tlic  ra«e  of  trnatit  for  ^iff,  rpmnindpr  in  fe<»,  if  the  remaintler' 

man  jj;^ranted  over  )nfi  reniaiuJfi",  the  altornmeni  ol  the  tenant  for  IiTct 
althouu^h  he  IkjIU  of  the  very  \ov\\  arnl  not  of  the  reniaiiKler-umn  (fipra, 
p.  367.  n.  (N).),  was  yet  iicoos'jary :  1ft.  Iip<»usr?  the  remainder- uiun 
came  in  by  the  feudal  feoflfmont,  ajul  therefore  the  remainder  could  not 
pass  •without  the  utmost  notoficty,  and  Uiin  was  by  attonunent  coram 
purihus,  to  which^uch  notorioty  wa.s  att^butoJ,that  tlic  leudiil  feoffment 
co»ild*ot  he  allpreii  witlioat  it.  An:1  idly  Ber-ju-e  the  aot:nn  of  wa^^teT 
and  tho  ri^t  of  forfeiture  of  tenant  tor  lite,  accra<.*il  to  hun  in  reinam> 
diT;  a. id  therofore  the  ti'iiaiit  for  b'fo,  being  to  some  purposes  atteiidaut 
on  the  re  in  Hinder- man,  it  was  fit  that  he  should  attorn  ta  his  grant.  Giib. 
^         Ten.  9 J  91 — [Ed,]* 

(il  I)  And  therefore  he  Was  looked  upon  as  master  of  the  estate,  aivl 
was  not  bound  to  transfer  the  reversion  accordino^  to  the  pleasure  of  tti.e 
ffraiiice.  Besides,  the  statute  law  is,  that  the  will  of  the  donor  be  oL»- 
servpd,  and  therefore  he  could  not  he  compelled  to  transfer  ihe  tenure  j 
but  if  ie  attorned  icratu,  it  was  3:ood,  because  then  itcouki  not  bfprc»> 
sumed  to  be  to  the  prqpdice  of  faiii  issue.     Gilb.  Ten.  103. — [Ki,] 


CH;  XXXVII,   OF  GRANT  AND  ATTORNMENT.   *  451 

pc'l.-(l  to  attorn,  because  he  never  had  but  a  bare  state  for 

life.  "  '  • 


*316  b. 


"Buf  as  to  tenant  in  taiJ,  note  a  fliversitv  between  a 
quid  juris  clamat J  and  ;*  quern  redditum  reddit^  or  a 
per  quve  servitia  ;  f^ir  apiiijst  a  U-nant  in  tail  no  quid 
juris  clamai  lieth,  as  is  afvjresaid.  Bat  if  a  mnn  iijuke 
a  ^ifr  lu  tail,  thu  ieinaiiuler  in  tee,  and  the  seignorv  or 
roni-Ziiirice  i'^suin";  uut  of  the  land  bo  scran  led  by  fine, 
the  f^oinisee  shall  maintain  a  per  qua  servitiuy  or  a  quern 
red iitnm^  and  coai;)ei  hirn  io  attorn  ;  for  herein  his  I'^t  -te 
of  inherit  tnce  ig  n  privilege  to  him,  fv)r  that  a  tenant  la 
fef"  snnple  (as  his  estate  wae  at  common  law,)  is  also  eom- 
pullable  in  t)»ese  cases  to  attoni. 


(U)  P.  l^J  FAiD.  4.  Itislherei  hoJden  iy  Me  i^//o/e     LITTLETON. 
tourt,  that  tenant  in  tail  shall  not  be  compelled  to  at-  »-     m'RepV:^.) 
toruj  but  if  he  will  attorn  grat  is,  it  is  gaud  enough. 


*This»  is  advled  to  Littleton,  and  therefore,  though  it  be 
gootl  law,  and  the  book  truly  cited,  yet  I  pass  it  over. 


3i6  b. 
12  E.  4.  3,  4. 


ALSO,   if  land  be  let  to  a  man  for  years,  there-.     LlTTLFTO?f 
mninder  to  another  for  life^  reserving  to  the  lessor  a  j^ case.\f  lea^^e  for 
certain  rent  by  the  year ^  and  livery  of  seisin  upon  this  j/ears  to  me,  remainder 

I     ,      .1      .  A   J*  '!» L      -      JL  ^,'^*, 'o  ario//icr /or  lift,  at- 

IS  made  to  the  tenant  for  years  ;  if  he  in  i  he  r(  version  ^^^^^^^^  ^'^  ^  ^^^^^^^j 
in  this  case  grant  the  reversion  to  another^  (42)  S^c.  and  the  reversion,  might 
the  tenant  xohich  is  in  the  remainder  after  the  term  of^^^^i^^^    '  . 
years  (43)  attorn^  this  is  a  good  attornment j  and  he 
to  whojn  this  reversion  is  s^ranted  by  frrce  of  such  at- 
tornment shall  distrain  the  tenant  for  years  for  the 
rent  due  after  &uch  attornment^  albeit  that  the  tenant 
for  years  did  never  attorn  nn(o  hlr/i.     •^nd  the  cause 
is f  for  that  where  the  reversion  is  depending  ti pen  an 
estate  of  freehold,  it  sujficeth  that  the  tenant  of  the 
freehold  do  attorn  ujjon  such  a  grant  of  the  rever- 
sion^ <5'^, 

(41)  This  pnraijraph  not  in  L.         (45)  *oy,  not  in  L.  and  M.  nor 
onM  M.  nor  \Ko\\  Roh. 

(42)  Le.  not  in  li.  an  I  M.  n©r 
Roh, 
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316  k  ^<  //  mffietih  thai  the  tenant  o/the/rtthold  do  at- 

tarn  ''  (1)  Nute  LiuletoD  with  not  liere,  th«t  the  t^ 
Dant  of  the  frank-tenement  ought  in  this  case  to  atiorn, 
*3IT  a.  but  that  *it  sufficelh  that  be  doth  attorn.  And  I  heard 
13  ¥m,  m  g|f  James  Dver.  chief  justiee  of  the  comnion  pleas  bold, 
iMo,  that  in  this  case  if  the  tenant  for  y <*ars  did  aitorn,  it  would 
yest  the  revenion  ;  for  «(eeing  the  estate  for  years  is  able 
to  support  Wkf  estate  for  life,  he  shall  bind  him  in  the  re- 
mainder by  his  attornment  in  respect  of  his  estate  and 
pririty. 

LITTLETON         JIND  it  U  to  be  understood^  that  where  a  lease  for 

fSect57  J.3l7a.]y^^,^^  ^  j^  H^^  ^  ^  ^^^  £^  ^^^Y,  is  made  to  any 
Ante,  143 ».  ISO  h.  ,        m  t.   w  j  ^    -  * 

Port,  ti7B.306a.)     man,  reserving  to  such  lessor  or  donor  a  certain  renif 
(tEoL  Abr.ao.4M.)^^  {^  g^^h  lessor  or  donor  grant  his  reversion  to  anr 

other^  and  the  tenant  of  the  land  attorn^  the  rent 
passeth  to  the  grantee^  although  that  in  the  deed  of 
the  grant  of  the  reversion  no  mention  be  made  of  the 
rentf  for  that  the  rent  is  incident  to  the  reversion  in 
(986)*  *such  casCn  and  not  i  con  ver!»o,  4^.     For  if  a  man  wiU 

•  grant  the  rent  in  such  case  to  another^  reserving  to 
him  the  reversion  of  the  land^  albeit  the  tenant  at  torn 
to  the  grantee^  this  shall  be  but  a  rent-seckj  4^. 

317  a.  Of  this  Littleton  hath  spoken  before,  in  the  Chapter  of 

Rents. 

31 R  a.  And  here  it  is  good  to  be  seen  what  grantors  or  others 

On  f^gra^  of  a  reoer-  ^^i  make  cdnveysQces,  &C.  are  such  as  their  grants  or  con- 

non  holdm  oftke  king  •  1  .        . 

wiihmu  license^  imani  ^eyanCcs  are  either  good  without  attornment,  or  vvhei« 

^^lJ7!S!^a^^^  ^°*"^  '•  "^  ""^y  compellable  to  attorn.  Tenant  for 
futdjuruelamaL  life  shall  not  be  comp«'lled  to  attorn  in  a  quid  Juris  eta- 
^'m.\J^^^^l  (e  1)  upon  a  grant  of  a  reversion  by  fine  holileo  of 
^.  86.  Juftios  Wind-  the  king  in  chief  without  license  ;  but  the  reason  hereof  is. 


(1)  Two  reMon  mn  giren  for  thit.    One  i%  that  the  |XMM»ion  of 
the  tenant  for  jaan  is  the  poosesfion  of  the  immwliate  freeholder.     See 
BrtdimaitCtemMt^  6  Rep.  56.  b.      The  other  reason  ia»  that  as  the  termor 
for  years  held  of  the  rerenioner,  and  pay?  the  services  to  him,  so  th» 
tenant  for  life  holds  also  of  him.— Thus  as  both  hold  estatat  of  the  ranarw 

ler,  either  of  them  may  attorn. — [BuUir<t  note  STS*] 

(£  1}  See  n.  (L  1}  iak%.^Ed.\ 
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.  not  because  (he  tenant  for  life  mi^ht  he  charged  with  the 
fine,  for  hi8e8taie  was  more  ancient  than  the  tine  levied,  . 
but  because  the  court  will  not  suffer  a  prejudice  to  the 
king,  and  the  king  may  seise  the  reverstbn  and  rent,  and 
so  the  tenant  shall  be  attendant  to  another.     Also  it  is  a  Abr  wm  the  tenant 

general  rule,   that  when  the  gnmt  by  fine  U  defeasible,  ^SlI^S'^S; 
there  the  tenant  shall  not  be  compelled  to  attorn.  wot  defttuible. 

86^.6.24.    (iRoU 
Abr297.) 

As  if  an  in&nt  levy  a  fine,  this  is  defeasible  by  writ 
•f  error  during  his  minoritVy  and  therefore  the  tenant, 
shall  not  be  compelled  tx>  attorn. 

So  if  the  land  be  holden  in  ancient  demesne,  and  he  in  5  E.  3. 35.   31 E.  3. 

.  •        »     •  ^i_      is         t  M.*^  *  *u  Aatient  Demeiae  16. 

the  reversion  levieth  a  fine  of  the  reversion  at  the  com- 
mon law,  the  tenant  shall  not  be  compellable  to  attoi'n, 
because  the  estate  that  passed  is  reversible  in  a  writ  of 
deceit. 

So  if  tenant  in  tail  had  levied  a  fine,  the  tenant  should  34E.  3.  SSb.  STH.t 
not  be  compelled  to  attorn,  because  it  was  defeasible  by  *^'    •      ^    ' 
the  issue  in  tail. 

But  now  the  statutes  of  4  H.  7.  and  32  H    8.  having 
given  a  further  strength  to  fines  to  bar  the  issue  in  tail, 
the  reason  of  the  commoti  Ibw  being  takeri  away,  the  te- 
nant in  this  case  *shall  be  compelled  to  aitorn,  as  it  was  (387)*^ 
adjudged  (*)  in  Justice  Windham's  case.                            Jurt^'J'wnimk^i 

case. 
If  an  alienation  be  in  mortmain,  the  tenant  shadl  not  be  17  £,  3. 7^   t^j^  g^ 
eompelled  to  attorn,  because  the  lord  paramount  may  de-^^< 
feat  it 

It  is  said  jn  our  books,  that  if  tenant  for  life  have  apri-  330  a, 

Tilege  not  to  be  impeachable  of  wasie,  or  any  other  privi.°;;;,fj;r;|^>JJ;;^ 
lege,  if  he  doth  attorn  without  saving  his  privilege,  thaty^<n# etomo/, u^a^<m( 
he  hath  lost  it ;  which  is  so  to  be  understood,  where  ^f'-'j^^v^tirva^tt. 
attorns  in  a  quid  Juris  clamai  brought  by  the  conusee"**^  l*^*  ^-  '^'  ^  E-  ^-  *• 
of  a  fine,  that  if  he  claimeth  not  his  privilege,  but  attorn  21  e*.  s.  48.    24  E.  3! 
generally,  his  privilege  is  lost,  for  that  the  writ  supposeth^^-   ^^^-f-^' 

-  ,  I*     i_    X      1  «•      t.A  •   «       ,  .  ,  F.  N.  B.  136  b. 

kmi  to  be  but  a  bare  tenant  for  lite  ;  and  by  his  general  (3  Rep.  36.    1 1  Rep. 

79.     1  Kol.  Abr  412. 
296.    Post,  274  bO 
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attornment,  accorfi'i^  to  t^e  writ,  he  i^  HarreH  for  CTcr 
tu  cUizn  an.  privilt-ge  but  a  bare  e>tiie  for  life. 

s*rt*o»tonnaHoni-       B«it  if  upon  a  ^rant  of  th**  reversion  by  -leed,  the  te- 
'^'**  *^        '  '  nanf  for  lif-  H  tri  atlorn,  he  lo***  th  no  privikjrp.  for  there 

ca!.  b^  no  cone  n*»iori  or  bar  by  the  attornment  in  poif  : 
wmUiw;  anH  frj  it  is  of  an  attornment  in  law.      A>  if  thn  h*5M>r 

fiiMfisc  the  leasee  for  lif*!,  and    nak**  a  *eoff  neot  in  fee, 
and  the  K'SSM'e  re-efi«er;  thi**  is  ^^  atrornnienl  in  Uw, 
•320  b.  which  shall  not  pnjudice  him  ^ofany  privii.^^e  :  sO  ir  is 

if  the  lessor  levy  a  fine  of  the  lev*  r'»ion,  a»ui  ih-  coousee 
die  will. out  heir,  whereby  'the  reversion  e!>ci»"ate:h,  in 
this  case  the  law  dotli  supply  an  attornment,  and  t!-/re- 

^frh^reherlnime^hiM^  ^^'^    ^^-^^"^  S^^^"  '^^^   ''»  privilc-e.       Hul  in  the  quid 

ptit ii^^f  in  ihf  ffiul   jnri^  clamaL  if  tlie  lessee  show  his  estate  and  his  ;.riVi- 
(y  Kcp.  J9b.)      Iffie,  and  m  read),  saving  to  lum  his  privi^  gp,  &o.  to  at- 

Inr.i,  hereby  eilher  hi.s  privih'i^e  shall  be  allowed  and  i*n- 

(Pwit,  137  b.)       ^^.^^^1  of  record,  or  he  shall   not  lie  compelled  to  atloin 

(04nE.:3.  5.  (fi  Ilcp.  (f  ij:  ^s)  and  if  the  pl.iifrtiffbe  withina^c,  soashe  cannot 

'^  acknowlc  Ij^e  the  privih-^e,  the  tenant  shall  not  be  cora- 

(388)*  pelled  to   attorn   until  his  *full  a^e,  when  he  may  ac- 

4jK.  3.  Ua.    Vet     knuuled^ce  it     But  othiwiscit  is  (as  some  hidd)  if  a 

viti«/5K.  J.  Wcme^  fj^^^^  j^^^^  chmiai  he  brought  by  b;iron  and  feme,   the 

•;0.  A'  perquinKT-      privilejio  shall  bo-  eiUertd  inio  tlie  roll,  n^lwithstandine 
vitia  10.  r37H.O.  23.  \      .     '^.  ...  -.-     u  k7 

.'i'j  \\.^.^15,    18  E.  4  «he  IS  a  leme  covert.  A"d  in  9^  per  quae  strvitia  brou^lit 
7     (/  Uc-i).  4  b.)         jjy  ^jjp  (lonijsre  of  the  mesne,  the  tenant  may  ••how  that  he 

held  by  ijomajj;e  ancr'slrel,  and  saving  to  him  his  warranty 
and  acquiMal,  he  isrea<iy  toatturn.  In  the  same  manner, 
if  the  Kjiant  iiath  any, other  acquittal,  and  tlie  mesne 
Itvy  a  fine  to  one  for  life,  the  remainder  to  another  in 
Vju.  sect  5jr.       fee,  the  tenant  fur  life  bringeih  a/7er  qum  seruitiaj  and 

t])c  tctiant  is  ready  to  attcru,  .saving  his  acquittal,  and 


(F  I )  Trrnnt  for  Ufr,  without  impi»achment  of  waste,  was  not  compel- 
l:il;l(j  to  atliTv  in  the  quid juns  rlamnt^  »JiileM  tiis  privilege  was  allowed  ; 
l"<nM?f»  the  Cmc  beinfj  a  fuial  a'^ref ni«»!jt,  with  the  uljnost  notoriety,  in 
ihe  kii.f^^s  co!Js*t,  the  tenojit  could  have  no  now  privilege,  but  what  ap* 
ppsretl  of  rpcoril.  So  if  the  g^ranteA  ?upd  a  srirrjfarias  against  the  tenant, 
and  had  jud;j:mfnt  to  execute  the  finn  for  any  p^rt  of  the  services,  it  was 
an  uttoninjfnt  for  t?ie  whole;  for  the  tenant  had  opportunity  to  plea«^  in 
the  lie  ire  fnrias^  wiiV  he  shou^l  not  be  compelled  to  attoni.  Acte,314  b. 
p.  375.     Gilb.  Ten.  103,  4.— [^'J.] 
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the  j)lai»>Tifr  ncknowlejr^lh  it,  an(f  therenj^oii  the  tenant 
attorn,  tenant  for  life  dreth  ;  iri  this  case,  albeit  regMlarly 
the  attornment  to  the  tenant  fpr  life  is  an  attornment  to 
him  in  the  remalncl-  r,  vet  in  this  case  he  in  the  remainr 
der  shall  not  distrain,  liJJ  be  hath  acknowledged  the  ac- 
quittal, which  must  be  in  d^ per  quse  servitiay  brought  by 
him  against  the  tenant. 

JlLSO,  if  two  joint-tenants  be^  who  let  their  land     LlT.TLTrnl?^. 
.  to  anutherfor  term  of  life,  rendering  to  them  and  /o[^;^cT.574.3l8a.] 
their  heirs  a  certain  yearly  rent ;  m  this  case,  tf  One  cases  unneeessary. 
of  the  joint  tenants  in   the  reversion   release  to   /^^  ^^''y«'«^j' »«' W^i- 

*f  */  ^  site  to  a  rrleate.  by  one 

other  joint-tenant  in  the  same  reversion,  this  release joint-teiiant  to hU com- 
is  goody  and  he  to  whom  the  release  is  made  shall  Aai^c^*'"''"' 
only  the  rent  of  t  lie  tenant  for  life,  and  shall  only  have  ^ 

a  tvrtt  o/  waste  against  hi?n,  although  he  never  at- 
torned by  force  of  such  release  ( 14),  <5'C.     jJndthe  rea-* 
son  is,  far  the  privity  which  once  was  between  the  te-  ■ 
nan t  for  life,  and  them  in  the  reversion  (o  «). 

**  For  the  privity ,  <S'C."     For  if  one  joint-tenant  make  ;ns  a. 

a  lease  for  years,  reserving;  a  rent,  auci  dieth,  the  survi-2'ElJz.    Dior  i76. 
vor  shall  not  have  the  i^esjt  :  and  therefore  Littleton  here  .   ^     .; 

addeth  materially,  for  iht^  privity  that  was  between  the 
tenant  for  life  and  them  in  the  reversion. 

"  Two  joint-tenant s'.^\     And  so  it  is  (as  it  is  here  to  (6  Hep.  78.   «RoI. 
be*  understood)  albeit  there  be  three  or  more  join t-te-^^'''^?3g^"^^^ 
tiants,  and  one  of  them  releaseth  to  one  of  the  other. 

*  I 

•  •  .  ; 

It  is  true  thnt  there  is  a  differeRce  between  these  re- 
leasi'S  ;  for  the  release  in  the  one  case  maketh  no  degree, 
but  he  to  whom  ihe  release  is  made  is  supposed. in  from         (Post, 238.) 
the  first  feofibr  ;    and   in  the  other  it  workclh  a  degiee, 

(44)  ire.  not  in  L.  and  M.  nor  Roh. 


(G  1)  An<3,  as  both  of  them  had  the  reversion,  the  tenant  for  life  wras 
tenant  to  them  boLli,  an  J  consequenlly  there  could  be  no  need  ol  any 
su--;0{nfiat  consent  to  croatf?  h  irju'  tenancy;  and  j.aymerkt  of  the  reiit, 
aii't  pen'orraance  of  the  services,  tp  one  only,  was  a  suHici^nt  notoriety, 
that  the  whole  fee  tras  in  him  alone.     Gilb.  Ten.  92. — [Ed.] 


4S§ 


OF  ^Mkmt  Avp  ArfumwKwm. 


BOOK  If. 


•nd  be  to  whom  th*-  rpleasp  is  made  is  io  the  per  by 
him  :  ?H  in  neither  of  thene  cases  there  is  n*qui*^iie  any 
attornment,  for  both  of  them  ai«  within  Lattletoo's  rea- 
son (for  the  priTity,  fcc) 


LITTLETON.         /^  ihe  soflie  manneTf  and /or  the  same  causey  is  it, 
[Sect  ^'5.3lhb.]^^^^  ^  j^^  j^^^^i^  ^^  f^  another  far  li/e,  the  re- 

tnainder  to  another  for  life,  reserving  the  reversion 
to  the  (45)  /ieaaor  ;  m  /Aif  ease,  if  he  in  the  reversion 
releaseih  to  him  in  the  remainder  and  to  his  heirs  all 
his  right  n  4rc.  then  he  in  the  remainder  hath  afee^  4'^ 
and  he  shall  have  a  writ  of  waste  against  the  tenant 
for  life  without  any  attornment  qfhim^  4-e.  (h  1). 


fhum  m 
(lJt«LAbr.30L) 


Vid. 


Slab. 

S40. 


This  needeth  no  ex|danatioiL 


LITTLETON. 


ALSO  J  if  a  lease  he  made  for  life^  the  remainder 
[Sect  57s.  I9b  ]/^  another  in  tail^  the  remainder  over  to  the  right 
hfe^  being  emiiiUifm  heirs  of  the  tenant  for  life  ;  in  this  ease,  if  the  tenant 

for  life  grant  his  remainder  in  fee  io  another  by  his 
deed,  this  remainder  maintenant  passeth  by  the  deed 
without  any  attornment  ( «6)  4re.  for  that  if  any 
ought  to  attorn  in  this  ease,  it  should  be  the  tenant  for 
life,  and  in  vain  it  were  that  he  should  attorn  upon 
own  grant,  ^e» 


wtedJMte  rtmmindtr 

right  hHnt  gfmuUd 
Htpertnfie, 


899  k 

(Ante,  13  b.  1  EoL 
Abr.  137.) 


Here  it  appeareih,  that  where  the  ancestor  taketk 
estate  of  frveliold,  and  after  a  remainder  is  li-* 
mited  to  his  right  heirs,  that  the  fee-simple  Test- 
eth  in  himself,  as  well  as  if  it  had  been  limited  to  hioa 


(45)  leMur— Jiu^  L.  And  M.  and        (AS) 
Koh.  Bob. 


kt,  not  m  L-  and 


(H  1 )  Lord  Cb.  B.  Gflbett  obMTVci  vpoa  tbis  teoUoB,  tbat  than  need* 
cd  no  notoriety  to  the  first  tenant  for  life,  becanse  he  had  already  asenl- 
ed  to  thelimitation  of  the  remainder,  in  the  original  creation  of  the  fend  ; 
and  therefore  there  wa>  no  danger  that  he  t^oold  be  labjected  to  his 
enemy,  and  there  was  sufficient  notoriety  tn  aH  strangers  by  his  ho^tim^ 
ofhiBiBthareiMiodw.    Ten.  9S -{iS^] 


I  I 

and  his  beirt ;  for  his  right  heirs  *are  in  this  case  words  (390)^ 

of  limitation  of  estate,  and  not  of  purchase  (i i  }•  Other-  ^|  i^^^^ ^-^ 
wise  it  is  where  the  ancestor  taketh  but  an  estate  for 
years  ;  as  if  a  lease  for  years  be  made  to  A.,  the  remain- 
der to  B.  in. tail,  the  remainder  to  the  ri^ht  heirs  of  A,, 
there  the  remainder  vesteth  not  in  A.,  but  the  right  heirs 
shall  take  by  purchase,  if  A.  die  during  the  estate  tail 
(k-I)  ;  for,  as  the  ancestor  and  the  heir  are  correlaHva  of       .  . 

inheritances,  so  are  the  testator  and  executor,  or  the  in- 
testate and  administrator  of  chattels.  And  so  it  is  if  A, 
make  a  feoffment  In  fee  to  the  use  of  B.  for  life»  and  af- 
ter to  the  use  of  C.  for  life  or  in  tiaiil,  and  after  to  the  use 
of  the  right  heirs  of  B.,  B.  hath  the  fee-simple  in  him 
as  well  when  it  is  by  way  of  limitation  ef  use,  as  ^^  ^^'  ^*''  ^'^ 
when  it  is  by  act  executed. 

» 
•SLSO^  \f  there  he  lord  and  tenant^  and  the  tenant     LnTLKTOisr. 
holdeth    of  the  hrd    by  certain  rent,  and   f^i8^\^'^l^^^^^ 
servicCy  if  the  lord  grant  the  services  qfkis  tenant  hy ^  might  do  b^oretu- 
Jine^  the  services  are  presently  in  the.grantee  *y/^^^55r*^Jf^^i4,>^, 
of  the  fine;  but  yet  the  lord  (a)  may  not  distrain  for  setMobu  wufwut  oc- 

fo'on,  but  eoM  neither 

_-»,^_«_ '  , .  dutraitii  nor  maintain 

aetiont  requiring  j^* 

(11)  See  ant  «  b.  140—143.  2  AUc.  57  247.  1  Vet.  \7S.  IH.  Dougl.  ^'    ^,.^  „ 
506  n.  1.  Fearn.  Cent.  Rem.  4th  edit  30. 102.— [£rf.]  0<w  ^ 

(K  1)  Ace.  1  Co.  104  a.  Fearn.  Cont.  Rem.  65.  4th  edit.  482.  The 
reawo  of  the  differeDoe,  tayi  Ld.  Ch.  B.  Gilbert,  is,  that  in  the  first 
ca^e  the  tenant  for  life  is  teoant  to  the  lord,  being  properl  j/^e^olitf  within 
tile  statute  of  ^uia  emptoret.  And  therefore  when  a  remainder  is  after- 
warxls  limited  to  the  right  heirs  of  tenant  for  life,  such  tenant  shall  be  in 
the  homage  of  his  lord,  because  he  has  an  inheritance  for  which  he  ought 
to  arow  to  venture  his  life,  and  the  lord  shaU  have  the  fruits  of  such  feudal 
inheritance ;  for  if  the  intermediate  estate  be  extinct,  during  the  minority 
of  the  heir,  the  lord  shall  have  the  ward  and  marriage  of  him,  and  shall 
have  the  heriot  of  such  tenant  dying  seised.  Hal.  Fitzh.  143.  And  by 
oonsequeoce  the  inheritance  inust  be  supposed  to  reside  in  the  tenant  for 
life.  But  in  the  second  case  the  tenant  for  years  is  not'the/eo^a/ut ;  for 
the  proper  person  to  take  bv  the  feoffment  is  the  freeholder,  and  the  te- 
nant for  years  is  but  the  bailiff  to  the  freeholder ;  and  it  is  the  freeholder 
who  is  attendant  to  the  superior  lord,  who  may  be  in  bis  homage  and 
holds  of  him,  and  from  whom  the  services  are  due.  Therefore  this  re- 
mainder to  the  right  heirs,  is  not  immediately  vested  in  the  tenant  for 
years,  because  the  heir  is  the  lint  that  can  have  the  freehold,  at  feudal 
tenant  to  the  lord ;  and  therefore,  by  the  words  of  the  grant,  he  must  be 
the  fiitt  purchaser  of  such  freehold ;  and  because  the  tenant  for  years 
cannot  hold  of  the  lord,  or  the  lord  avow  upon  him,  no  other  interpreta- 
tion can  be  made.    Gilb.  Ten.  96,  97.— [£<{.] 

(A)  i.  e.  ^  grantee  of  ike  nnneei.    For  at  Liitieian  sayf ,  ^  the  seigD- 
ery  was  in  the  grantee  presently  by  force  of  the  fine ;"  and  eomeptent^ 

Veix  11.  3  M 


tffs^  pared  of  the  serviees,  wiihoui  aiiarttmeni :  bui 
if  the  tenant  dieth,  his  heir  within  age^  the  /ard shall 
have  the  wardship*  of  the  body  of  the  heir^  and  qf 
''SZO  a.  ^  landSf  4^.  albeit  he  never  .attorned,  because  thai 
the  seignory  was  in  the  grantee  presently  by  force  qf 
the  fine-  And  also  in  such  ease^  if  the  tenant  die 
without  heirf  the  lord  shall  have  the  tenancy  by  way 
of  escheat. 


(S»l)» 


*Here  LitHetin  be^inneth  to  show  what  advantages 
the  conusee  of  a  fine  may  take  before  attorDmeot,  and 
what  not 


^8E.  ^44.  «6E.S.     ffj  First,  he  cannot  distrain  ('k  1),  because  an  avow- 
as.     lOH.  6.  lo.  ••••#•  .1  ... 
94II.  «.r.  It  B  4.4.17  >^.  ID  h<  u  of  an  action;  and  thereupon  privity  is  re- 

15S' -'.'rl**'/p^»  Q"*'***'  ^  likewise,  and  for  the  same  cause,  he  can 
DraitSS.  (F.  N.  B«  hare  no  action  of  waste,  nor  wnt  of  entry  ad  cofnmu- 
4taL^Q9  IS0 )        **^''*  ^g^^  or  in  consimili  castt^  or  in  casA  proviso, 

writ  of  customs  and  services,  nor  writ  of  ward,  &c.  (i.  1). 

But  if  a  man  make  a  lease  for  years,  and  grant  the  re- 
version by  fine,  if  the  lessee  be  ousted,  and  the  conusee 


the  granite  of  the  tervieeiie  rappo9td  to  heofe  become  hrdh^  virtue  of  the 
grsnL    (^"ote/rom  ISth  London  EiUwn^  1833.) 

(*K  I)  That  ia,  at  rommon  law,  before  tlM  4  &  5  Ann.  c.  16.  Sapn, 
p.  367,  368.  n.  (B).H;^] 

(LI)  Where  the  oonveyanee  wai  by  flDe,  the  estate  paned  befiore  at- 
toramenty  and  the  grantee  was  entitled  to  every  thing:  ^^ch  was  in  poe- 
MBBOD ;  bat  the  r^;fat  of  action  oouid  not  be  transferred  by  tbe  fine,  be» 
cause  that  would  have  encouraged  maintenance.  Gilb.  Ten.  100.  These 
fines  being  taken  in  Ae  kin^^s  coart,  it  became  the  justice  of  the  Idng^'s 
ooort  to  see  them  performed  ;  and  therefore  a  teirtfaeias  issned  to  eze- 
cnte  the  fine,  and  a  quUt  juris  elamat  to  the  tenant  for  life ;  in  which  be 
was  oompellable  to  attorn,  unless  he  could  show  that  he  was  submitted 
to  hit  enemy.  Idem-  103, 103.  As  to  the  process  in  a  ^mdfvru  tlam.  see 
Sandtri  ▼.  Freemafiy  PI  Com.  209, 210, 31 1 .  So,  where  a  man  granted 
•  sei^ory  by  fine,  and  the  tenant  would  not  attorn,  the  grantee  might 
haire  had  a  writ  6f  per  gust  KrvitiHj  to  compel  him.  Booth  S^.  Sheph.  T. 
354.  And  if  a  rent  was  granted  by  fine,  and  the  tenant  Would  not  attora, 
the  grantee  might  haire  had  a  quern  redditum  reddii  to  compel  him.  Bat 
sinoe  the  statute  of  uses,  the  writs  of  qM  juris  elam.  per  qu.  serviha  and 
quern  redditum  reddii^  were  no  longer  necessary  where  fines  were  leried 
So  uses ;  for  the  statute  executing  the  use  to  the  possession  by  the  pre-, 
oipe  and  eonoord  before  the  ingrosaing  of  the  fine^  the  grantee  oould  not 
compel  tbe  tenant  to  attorn,  for  theM  writs  were  always  to  be  brought 
•gainst  the  tenants  before  the  ingrossing  of  the  fine ;  and  therefore,  htt 
benefit  by  a  quid  juris  clamai,  being  taken  away  by  the  statute,  he  shall 
distrain  without  attornment  Ante,  309  b.  p.  361.  Sir  Mople  Pmch*s 
/«ss»  S  Co.  68.  Booth,  250.    £t  vid.  supra,  p.  357, 356.  n.  (B)^£4.] 
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■^  ^, 
dieweiaed*  the  conusee,  without  attornmenty  shall  main- 
tain an  assise ;  for  this  writ  is  maintained  against  a  stran- 
ger, where  there  needeth  no  privity.  And  such  things 
as  the  lord  may  seise,  or  enter  into  without  suing  any  ac- 
tion, there  the  conusee,  before  any  attorn  ment,  may  taJce  ,  - 
benefit  thereof;  as  to  seise  a  ward  or  (leriot ;  or  to  enter 
into  the  tands  or  tenements  of  a  ward ;  or  escheated  to 
him  ;  or  to  enter  for  an  alienation  of  tenant  for  life  or 
years,  or  of  tenant  by  statute  merchant,  staple,  or  elegit^ 
to  his  disherison. 

Sect  580,  5S1,  5»3. 

IN  the  same  manner  it  is,  if  a  man  grant  the  re--     LITTLETON. 
version  of  his  tenant  for  life  to  another  by  fine^  tht\^^^^^^'  380  a.  j 
reversion  mdintenant*  passeth  to  the  grantee  by  force         (392)* 
of  the  fne,  but  the  grantee  shall  never  have  an  action 
of  waste  without  attorment,  ^c, 

BUT  yet  if  the  tenant  for  life  alieneth  in  fee^  the     LITTLETON. 
grantee  may  enter  (47),  ^.  because  the  reversion  tt>a^  [Sect  588. 320  a.] 
in  him  by  force  of  thefincj  and  such  alienatio/i  was  to 
•Ms  disheritance. 

\ 

% 

Of  this  sufficient  hath  been  said  in  the  ne^ct  precedent  320  b. 

section. 

BUT  in  (48)  this  ease  where  the  lord  granJeih  the  ^.ittloton. 
services^  of  his  tenant  byfine^if  the  tenant  die  (AM[Sect582.320.'a.] 
heir  being  of  full  age)  the  grantee  by  the  fine  shall  not 
have,  reliefs  nor  shall  ever  distrain  for  reli^y  unless 
that  he  (49)  hath  the  attornment  of  the  tenant  that 
dieth :  (SO)  for  of  such  a  thing  ia/iith  lieih  in  distress, 
whereupon  the  writ  of  rq)k»in  is  sutd^  ^e.  a  num 
must  and  ought  to  avow  the  taking  good  and  rightful, 
^c.  and  there  there  ought  io  be  an  attornment  (^  tie 
tenant,  although  the  grant  qfsuch  a  thing  be  by  fine; 
hut  to  have  the  wardship  of  the  lands  or  tenements  so 

(47)  kc,  not  in  L.  sad  M.  nor  (49)   aooU  Pixltomment-^iMii 
ftoh.  atloumemeni^  L.  >nd  M.  and  Roll.  ^ 

(48)  era,  not  in  L«  and  M.  me  (JSO)  ke,  idded  in  L.  and  M.  anA 
Itoh.  Rbh.                                         ^ 


jM&fi  during  the  non-age  of  the  heir^  or  to  have  them 
hf  way  of  escheat  J  there  needs  no  distress^  fyc.  but  an 
entry  into  the  land  by  force  of  the  right  of  the 
seignoryy  which  the  grantee  hath  by  force  of  the  finey 
4re.     Sic  vide  diversitatem,  &c.  i(61). 

^0  b.  or  this  sufficient  hath  been  said  in  the  next  precedent 

section. 

LITTLETON^.  ALSOy  if  there  be  lardy  mesne,  and  tenant,  and  the 
[&eet583.'d21  a.]  ^g^,^  grant  by  fine  the  services  of  his  tenant  to  an- 
^^MOe^MM^  infecy  and  after  the  grantee  die  without  heir, 

ifmbgeeitflam^       f^o^^  ^^  services  of  the  mesnalty  shall  come  and  es^ 

cheat  to  the  lord  paramount  by  way  of  escheat ;  (52) 
andif  afterwards  the  services  qfthe  mesnalty  be  behind^ 
in  this  ease  he  which  was  lord  paramount  may  distrain 
(39S)*  ^Ae  tenanty  notwithstanding  that  the  tenant  did  ^ne- 
ver attorn :  and  the  cause  is,  for  that  the  mesnalty 
was  in  deedin  the  grantee  by  force  of  the  (63)  saidfine^ 
and  the  lord  paramount  may  avow  upon  the  graniee, 
because  in  deed  he  was  his  tenant y  albeit  he  shall  not 
be  compelled  to  this,  ^e.  But  if  the  grantor  in  this 
case  had  died  without  heir  in  the  life  of  the  grantee^ 
then  he  should  be  compelled  tn  avow  upon  the  grantee  ; 
and  ahoy  inasmuch  the  lord  paramount  doth  not 
daim  the  mesnalty  by  force  of  the  grant  made  by  fine 
levied  by  the  mesne  (54),  but  by  virtue  of  his  seignory 
paramounty  (55)  viz,  byway  of  escheat  y  he  shall  cnxno 
upon  the  tenant  for  the  services  which  the  mesne  hady 
ifc.  albeit  that  the  tenant  did  never  attorn. 

A||  ^  Here  Littleton  putteth  the  case  where  one  that  claim- 

45 B.  t.  3.  34fl.  6. 7.  cAh  under  a  conusee  by  fine  may  distrain  or  maintain  anj 
^H.6.3t.  ^H*  6*  action,  albeit  there  was  never  any  attornment  made  to 
^ffnm.  the  eonnsee,  or  to  him  that  hath  his  estate. 

(31)  Jkc.  added  mUtndM.uid       (54)Jbe.  ■ddodinL.^DdiL  and 

Roh.  R«ii. 
(5f  )  cf ,  not  in  L.  and  M.  nor  Boh.        (5S)  tcUiceif  not  ia  L.  and  M.  Q  a- 

(53)  A/,  not  in  L.  and  M.  nv  Rok. 


And  here  is  a  diyersity  between  an  act  in  law  that  Lib-  fi»  fol-  68^  Sir 
jpveth  one  inheritance  in  lieu  of  another,  and  an.  act  in 
law  that  conveytth  the  estate  of  the  conusee  only.  Of 
the  former  Littleton  here  •  putteth  an  example  of  the  es- 
cheat of  the  mesnalty  which  drowneth  the  seignory  par- 
amount ;  and  therefore  reason  would  that  the  lord  by  this 
act  in  law  should  have  as  much  benefit  of  the  mesnalty 
escheated,  as  he  had  of  the  seignory  that  is  drowned  ; 
and  the  rather  for  that  the  law  casteth  it  upon  him,  and 
he  hath  no  remedy  to  compel  the  tenatit  to  ^attorn.  An-  *^^^  "^** 
other  reason  hereof  Littleton,  here  yleldeth^  because  the 
lord  cometh  to.the'  mesnalty  by  a  seignory  paramount, 
and  therefore  there  needeth  no  attornment,     {uj  As  i((^^\J^r^^'xi  c 

-  m      %.»   \         t^  11  ii«  Attorn  lo.     3y  U.  •» 

leasee  for  life  be  of  a  manor,  and  he  surrender  his  estate  33.  per  Prisot. 
to  the  lessor^  there  needeth  no  attornment  of  the  te- 
nant's, because  the  lessor  is  in  by  a  title  paramount.  But. 
if  the  conusee  dieth,  and  the  law  casteth  his  seignory 
upon  his  heir  by  descent,  he  shall  not  be  in  any  better  es-  (^^-  1Mb.  SWb.) 
tate  than  his  aneestor  was,  because  he  claimeth  as  heir 
merely  by  the  conusee. 

So  it  is  (as  hath  been  said)  if  the  conusee  of  a  fiiie  be-       (^  l^«  113.) 
fore  'attornment  bargaineth  and  s^Ileth  the  seignory  by  (894)* 

.deed  indented  and  inrolled,  the  b^ir^inee  shall  not  dis- 
train, becaute  the  bargainor,  from  whom  the.  seignory 
moveth,  had  never  actual  possession. 

So,  and  from  the  same  reason,  if  a  reversion  be  grant-  gir  Moyie  Finehe's 
ed  by  fine,  and  the  conusee  before  attornment  disseise  the**^  ^'^  ""P"^ 
tenant  for  life,  and  nUake  a  feofiment  in  fee,  and  the  les- 
see re-enter,  the  feofiee  shall  hot  distrain. 

IN  the  same  manner  it  iSj  where  the  reversion  qf  a  LITTLEI'ON, 
tenant  for  life  is  granted  by  fine  to  atiother  in  /ec,  [Sect,5S4.3Sl  b.] 
and  the  grantee  a^ertoards  dieth  urithotU  heir,  now 
the  lord  hath  the  reversion  by  way  qf  escheat ;  and  if 
after  the  tenant  maketh  waste^  the  lord  shall  have  a 
writ  0/ waste  against  him^  notwithstanding  that  he 
never  attorned  cau8&  qui  suprS.     But  where  a  man 
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ciabnM  by  force  of  the  grant  made  by  the  fine^  (56) 
seiL  as  heir  or  aerignee^  ^e,  there  he  shall  not  dtstrainf 
(57)  nor  avowy  nor  hamt  an  action  o/waste^  fyc.  with* 
otf/  attornment. 

321  b.  Here  Littleton  txpreflMtk  two  diTersitiefl.     Firsts  be- 

M^|N^i^V«^^^^^^^'^  "^  ^^  ^"  '^^*  ^^  ^  ^^^'^^^^  ^^  ^^  pvty-  'Thtf 
^^  /a  aak  ^  ^^'^'^  '^  ^^  ^  '^  ^'^^  eeehett,  whieh  is  a  mere  act  ia  law^ 
(w)  45  E.  3. 2.  but  80  it  is  wheo  it  ia  partly  by  aet  in  law,  and  fiartly  hj 

34 H.  6. 7.  5  H,7. 18.  y|^  ^^^  Qf  ij^^  party  ;  as  if  the  coousee  of  a  statute  mer- 

per  eiinftm.  13  H.  4.  ^^ 

aTowria  337.  (4  Rep.  chant  ezteodeth  a  seignory  or  rent^  be  shall  distrain  with* 
V\  }^^\^^'^  out  any  attornment 

Ant  153  a.)    Lib.  6.  ^ 

fo\.  68.  in  Sir  Mpjle  Finehe's  oaee.    (Mo.  99. 88.)  ffX  H.  8.  oc{).  10. 

orbsfihe  rtatuu  of  If  '  nian  make  a  l^ase  for  life  or  years,  and  after  levy 
^'^^'  a  fine  to  A.  to  the  use  of  B.  and  his  heirs,  B.  shali  dis* 

train  and  hare  an  action  of  wast^,  albeit  the  conusee  ne- 
ver had  any  attornment,  because  the  reversion  is  vested  in 
him  by  force  of  the  statute,  and  hath  no  remedy  to  com- 
pel the  lessee  to  attorn  (m  1). 

■  ■ 

(Ant  309.  SCro.  103*     And  SO  it  is  of  a  bargain  and  sale  by  deed  indented  aufl 

68^!***  10  R^f ^f  *inw)U^»  '>ut  this  is  by  force  of  a  statute  since  LitUeton 
(39.5)*         wrote. 

Secondly,  where  he  that  comedi  in  by  act  in  law  is  in 
the  per,  as  the  heir  of  the  conusee,  who  siiteth  in  his  an- 
cestor's seat,  tanquam  pars  antecessoris  de  sanguine  $ 
and  the  lord  by  escheat,  which  is  a  stranger,  and  cometh 
in  merely  in  the  j90^^. 

LITTLETON.  JiLSO^  in  ancient  boroughs  and  cities,  where  lands 
[Sect.  5S5. 328  ^.'\and  tenements  within  the  same  boroughs  and  cities, 
or^     MM  Of  a    -  ^^^  devisable  by  testament  ky  custom  and  use,  4*c,  if 

(F.  N.  B.  121  n.)     in  such  (58)  borough  or  city  a  man  be  seised  qf  a 

• 

(S€)Sce,  iidedin  U  and  M.  aod  <5S)  cm,  added  in  L.  ami  M.  and 
RohL  JMi. 

(67)  ne  anowera^  not  in  L.  and 
M.  Bor  Sdk  nor  in  MS8. 


(M 1)  See  fliiprm,  n.  (L  1).  p.  391^£tf.] 


• 
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ret^serviet^  or  of  a  rtai'Chargt^  and  demseth  auch  rent 
or  serffiise  to  mnaiher  by  his  tesiument  and  cHeth ;  in 
this  casCf  he  to  whom  such  devise  is  made^  may  distrain 
the  tenant  /or  the  rent  or  service  arerCf  although  the 
tenant  did  never  attorn. 

Here  doth  Littleton  put  a  case- where  a  man  may  have  332  a. 

aaeignory,  rent,  reversion,  or remaiader,  merely  by  the 3^ H.I. 6.  5H.7. 18. 
act  of  the  party,  and  may  distrain^  and  have  any  action  33.    f.n.  B.  121  n. ' 
without  any  attornment,  and  that  is  by  devise  of  lands 
devisable  by  custom  when  Littleton  wrote,  by  the  last 
will  and  testament  of  the  owner.     . 

IN  the  same  manner  is  it^  .where  a  man  letteth  sv^h      uTTLETON. 
tenements  devisable  to  another  for  life^  or  for  yearsy  [Sect  586.  328  a.] 
and  deviseth  the  reversion  by  his  testament  to  another 
in/ecy  or  in  fee-tail^  and  dieth^  and  a/ttt  the  tenant       (6Rep.^.) 
commits    waste,  he  to  whom   the  devise  was  made       (s  Rep.  68.) 
shall  have   a  writ  of  waste,  although  the   tenant  .^  ^    ^ jq    3  ^ 
doth  never  attorn.     Arui  the  reason  is^  for  that  the  19.   6  Rep.  16. 8I.) 
will  qfthe  devisor  made  by  his  testament  shall  be  per-        ^g  lUp.  94.) 
formed  according  to  the  intent  of  the  devisor  j  and  if  aa  ki\ 

the  effect  of  this  should  lie  upon  the  attornment  of  the 
tenant  (fiJ)  then  perchance  the  tenant  would  never  at-       (<^v*  66.) 
torn,  and  then  the  will  of  the  devisor  should  never  be 
performed,  (69)  ^e.  and  for  this  the  devisee  shall  dis* 
train,  fye.  or  he  shall  have  an  action  qf  waste,  ^c.  with- 
out attornment.  For  if  a  man  deviseth  such  tenements 
to  ^another  by  his  testament,  habendum  sibi  in  perpe-      .   (396)^ 
tttum,  and  diet h,  and  the  ^devisee  enter,,  he  hath  a  fee-        *^f^2  b. ' 
simpkf  eausft  qu&  supra ;  (91)  yet  (S2)  if  a  deed  of  fe- 
offment had  been  (63)  made  to  him  by  the  devisor  of  the 
same  tenements,  habendum   sibi  in   perpetuum,  and 
livery  of  seisin  were  made  upon  thiSy  he  should  have 
an  estate  but  for  term  of  his  life. 

^<  For  if  a  man  deviseth  such  tenements  to  another,  922  b. 

23E.3.16.34H.6.7. 

(69)4ke.eddadiiiL.«iidM.4iid        («l)««,added  in  L.widM.  end^^H.T.li  19H.8.4. 
Roh.  Roh. 

(60)  kc.  net  in  L.  and  M.  nor        (69)  ji-^2e,  L.  and  M..  end  Roh. 
R«k  (63)ttflef/e-/vt/,L.  andM. 


^6^  oar  •BAM  AVB  ATVOUimW.  BDQZ  17. 

4rc.  Here  Littleton  putieth  a  eftse  where  the  intent  of 
the  testator  shall  be  taken,  tiz.  where  a  man  by  devise 
shall  hare  a  fee-simple  without  these  words  (heirs) ;  and 
here  Littleton  putteth  the  diversity  between  a  will  and  a 
feoffment 


VideSMt  167     .  Now  by  the  sUtutes  of  St  k  34  IT.  8.  (as  hath  been 

said  in  the  Chapter  of  Burgage)  lands,  tenements,  and 
hereditaments,  are  devisable,  as  by  the  said  acts,  do  ap* 
pear. 

Both  this  and  the  precedent  case  stand  upon  one  and 
the  same  n-ason,  which  Littleton  here  yieldeth,  viz.  be- 
cause that  the  will  of  the  devisor  expressed  by  his  testa 
roent  shall  be  performed  according  to  the  intent  of  the 
devisor  ;  and  it  shall  not  lie  in  the  power  of  the  tenant 
or  lessee  to  frustrate  the  will  of  the  devisor  by  denying 
(1  RoL  Abr.  S93.)  his  attommenl.  Here  Littleton  mentioneth  a  maxim  of  the 
Vide  Sect.  167,  common  law,  viz.   Quod  ultima  voluntas  ttstatoris  est 

BraotUb  1.  ibl.  11.  ...  .  .  • 

AfoLdO.  Fieta, lib.  2. />erim/7/enaa  secufidum  veram  tntenttonemsuitm :  and 
Ik^iTih^UBm-^^^^  tn/cre*^  suprema  hominum    testamenia 

28.**AnL  9  b.)  rata  hobcH  (jN  1 ). 

LITTLETON.  JiLSOy  if  a  man  be  seised  of  a  manor  which  is  pat- 
[Sect587. 322  b.]  eel  in  demesne  and  parcel  in  service^  and  is  thereof 
^es^J^d^i^kc.^^^i^^*  fttt/  the  tenants  which  hold  of  the  manor  do 

never  attorn  (64)  to  the  disseisor  ;  in  this  causey  albeit 
the  disseisor  dieth  seised^  and  his  heir  is  in  by  descent^ 
^.  yet  may  the  disseisee  distrain  for  the  rent  behind, 
and  have  the  services.  Itc.  But  if  the  tenants  come  to 
the  disseisor  and  say.  We  become  your  tenants^  ^. 
(397)*  ^  ^make  to  him  some  other  attornment ,  fyc.  and  after 

(64)  a  le^-^  te,  L.  md  M.  and  Rob. 


'  (N  1)  With  respect  to  tbose  cciei  in  which  ettomineiit  wu  not  re- 
quisite, it  may  be  fartner  obserred,  that  where  the  grant  was  in  the  per- 
sonalty, there  needed  no  attornment  And  therefore  in  grants  of  annni- 
tie^  which  chai|;e  the  penoo  of  the  grantor  only,  and  not  his  land,  at- 
tornment was  onnecessary.  And  in  aQ  eases  where  thei«  was  an  attocn- 
ment  in  Uw,  there  needed  no  attornment  in  deed.  Ante,  312  b.  p.  370, 
371.    Shepb.  Touch.  258.^fitf.} 
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/A^  (fhsei^'or  dieih  snseif^  then  the  etisseisee  cannot  dis* 
train  for  the  rent,  4'^  ./or  that  ait  the  manor  ctescend^ 
eih  to  the  heir  of  the  disseisor  ^  tifc, 

9 

r 

LilHeton  .having;  ^tpoken  of  estates  gained  by  lawful  322  h, 

conveyances,  <loth  no  \  apt  ak  t»f  estates  piined  by  vvro  g  ;       (6  R.ep.'69  a.) 
and  here  putteth  a  case  of  a  disseisin  of  a  manor,  ^here  it 
appe^rcth,  that  the  disseisor  cannot  Hi^seise  thr  I(»rd  of 
the  rents  or  services  without  *lhe  attornment  of  the  te-  •323a, 

nants  to  the  disselNor ;  for  s.eeiQ^  an  atior  iment  is  r  q«ii- 
aite  to  a  feofTment  and  other  lawful  convey  inces,  li  for" 
tiori^  a  disseisor  or  other  wrofi^;  doer  shall  not  gain  them 
without  attornment  The  like  law  is  ofan  abavorand  in- 
truder. But  albeit  the  disseisor  hath  once  gotten  theeH.  7. 14.  11 H.  7. 
attornment  of  the  tenants  and  payment  of  their  rents,*®  liH.  4.14a.  b. 

.k  f  c*^  A     e  -r  r  •!    .    ((>o.  Car. 303.    Ant 

yet  may  they  refuse   afterwards  for   avoiding  of  their  iso.) 

double  chari^e  (0  1). 

And  here  the  attornment  of  the  tenant  of  a  manor  to  jiuamment  h  a  dit- 
a  disseisor  of  the  d.mesnt  s  shall  dispossess  ihe  lord  of  the'*"^'"  ^/''^  f^'^^  ^ 

^  a  manor,  part  in  /<- 

rents  and  services  parcel    i  the  manor,  because  both  tie- mesTw,  part  in  ^t^nnee, 
mesneSf  rents,  and  services,  maki:  but  one  entire  itianor,  ^''^^''J^^^'J^^'^^^^ 
and  the  deme!»nes  are  the  principal  :  but  otherwise  it  is     (1  Hoi.  Abr.  662.) 
of  rents  an4  services  in  i;rosS|  as  in  tuis  next  section  our 
author  caches  us. 

BUT  if  one  holdeth  of  me  by  rent-servite]  which  is     littlkton. 
[Sect  58-^.32  <  a.] 

Seetu  in  t/if  coat  of 


of  the  Uemeines  of  his  manor,  the  ^7^  *^  ^^'i »   1  »  1 
»e  the  rijfht  to  the  services,  by  the  S^;!"'-^.^!'  "Z  J  d 


(O  1)  Where  a  man  was  disseised 
servioes  yet  rnmaineJ  in  him,  b^^ause 

feudal  contract,  was  not  devested  out  of  him  by  the  wrongful  possession  -«« .  v 
of  Hie  demesoes  of  hi«  manor ;  hut  as  all  the  feudal  services  Were  to  be  ^' ^*«/ 
done  in  support  of  the  manor,  the  knight-services  bein^  the  attendances 
of  9iich  tenants  in  the  ^^eneral  defent^e  of  the  realm,  emlxxlied  under  the 
lord  of  the  demesnes,  who  cameil  provisions  to  subsist  them  ;  and  th« 
soca^  services  were  the  actnal  plougfhing  of  the  demesnes  of  the  lord; 
therefore  if  the  tenants  attorned  to  a  disseisor,  it  put  him  into  the  {Kissies* 
sion  of  such  services,  as  accessory  and  belons^in^  to  the  demesnes  of  the 
nanor  ;  and  if  the  disseisor  diftd  ^eise^i  of  suoti  .demesnes  as  th^  principal 
after  attornment,  then  th'!  disseisee  could  not  distrain  for  the  accessory 
rijCht  of  the  services':  but  thous^h  the  tenants  did  attorn  to  the  disseisor, 
yet  they  mi^ht  allerwar  is  refuse,  to  vvoid  the  double  change,  since  thia 
did  not  take  away  the  ri<|fht  of  the  disseise^  either  to  enter  into  the 
demesnes,  or  distrain  for  th**  services ;  for  till  the  riijht  of  }>oi«««ession  wai 
|;ained  by  a  descent,  the  discontjnuee  mig^t  recontinue  which  part  of 
tile  manor  he  pleased.  Gilh.  Ten.  105, 166.  WatL  Desc,  81.  La.  Haym. 
8^2.  tial.  Hist  107.— [i:tf.] 

Vol.  1L  3  n  « 
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F  a  service  in  favosa  (>»  ),  and  not  hy  reaaon  of  my  inanoff 

(W8)*  and anolher^  thai  hath  no  ri/3[ht,(^6)  claimeth  the  rent, 

(6")  and  receives  and  taketh  the  same  rent  qfmy  tenani 

by  coercion  of  distress*  or  by  other  for  m^  and  disseitteth 

me  by  such  taking  of  the  rent :  alMt  such  disseisor 

dieth  so  seised  in  taking  of  the  rent,  yet  after  his  death 

If  nay  weil  distrain  the  tenant  for  the  rent  which  was 

bt^hind  before  the  i68)  decease  of  the  disseisor,   and 

(Ant.  189b.  SSiderf.  a/so  after  his  decease,  *dnd  the  cause  ?*,  for  that  such 

^  '  disseisor  is  not  my  disseisor  but  at  mt/  elect ion^  and 

wiiL     For  albeit  he  taketh  the  rent  of  my  tenant,  Src, 
yet  /may  at  all  times  distrain  my  tenant  for  the  rent 
%  behind  (C)9),  so  as  it  is  to  me,  but  as  if  I  will  suffer  the 

tenant  to  be  so  long  time  behind  (70)  in  payment  of 
the  same  rent  untOj  ^c, 

LITTLETON.         FOR  the  payment  of  my  tenant  to  another  to  whom 

[Seit 5S9.323a.3  ^^  ought  no/  to  pay^  is  no  disseisin  to  me,  nor  shall 

^'     '       oust  me  of  my  rent  without  my  will  (71 )  and  election^ 

4*c.     For  although  I  may  have  an  assise  against  suck 

*$23  h»         pernor,  yet  th'S  is  at  my  elect ioUj*  whether  I  will  take 

him  as  my  disseisor  or  no*     So  such  descents  of  rents 

in  gross  shall  not  oust  the  lofd  of  his  distress,  but  at 

any  time  he  may  well  distrain  for  the  rent  behind  fyc. 

And  in  this  case  if  after  the  distress  of  him  which  so 

wrongfully  took  the  rent,  I  grant  by  my  deed  theser* 

vice  to  another,   and  the  tenant  attorny  this  is  good 

enough,  and  the  services  by  such  grant  and  attorn* 

[CoKRy  393  b.]    ment  are  presently  in  the  grantee,  fyc.     (This  also  pro- 

(r«ft,Mot  &4L)     veth,  that  the  riji;hl  owner  is  not  out  of  possessioo,  and 

that  this  ^ranl  over  is  a  demonstration  of  his  election  that 
he  18  in  possession.).  But  otherwise  it  is  where  the  rent 
is  parcel  of  a  manor,  and  the  disseisor  dieth  seised  of 
the  whole  manor,  as  in  the  case  next  before  is  said,  ^Cm 

(65)  et  nieni  per  reason  de  mon  (69)  tcc»  added  in  L.  und  M.  soi 
nannor,  not  in  L.  and  M.  nor  Roh.  Roh. 

(66)  clatmor-^laimarU  mtsnxe,  L.  (70)  pur^-^e,  L.  and  M.  and  Roh* 
and  VI.  and  Roh.  (7 1)  e/— ««  sans,  L.  and  M.  ao& 

(67)  ei  reeeivt — a  receirfr,  L.  and  Rob. 
M.and  Koh. 

(6a)  deeeatc^^ittrtst,  L.  and  M. 
VKiRoh. 
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Here  Littleton  putteth  a  diversity  between  a  rent-«cr-  S8S  t. 

Tire  parcel  of  a  manor,  whereof  he  had  spoken  before,  o^L^'^*^'*'' 
and  ar  rent-service  in  2:ro8i.    For  a  man  cannot  be  disseis- 
ed of  a  re'rt -service  in  ^oss,  rent-charge,  or  rent-seckt 
by  attornment  or  paymeni  of  the  rent  to  a  stranji;«r,  but  at 
hi"  election  :  for  *the  rule  of  law  is,  Nemo  redditum  al^  fd99^* 

terhi,^  invito  domino  pereipere  aut  possidert  potest ; 
an    our  author  tfachet^)  (*)  us  what  be  rlisseisins  of  rent-  (*)  Vid.  Poet,  Reot. 
•ervicen,   renl-chariHs,  and  rent-seeks,  and  payment  to  *  (Cro.  Carr3(l3.) 
str^^ig^T  is  none  of  them,  but  at  the  lord's  election,  as  our 
author  here  saith. 

<*  Pernor  ^^^  i.  e.  the  taker  of  my  rent.    But  if  the  dis-  24  e  3, 4.     IE.  5.  s'. 
•ei'»''*»  brinj;  an  assise  against  such  a  pernor,  then  he  doth  See  the  aathontiei 
admit  himself  out  of  possession.  next  pvsi^ph. 

*^  Descents.*'     A  descent  of  a  rent  in  f^ross  bindethsE.  4.  i.    S3H«3. 
not  lije  right  owner  but  that  he  may  distrain,  albt-it  he|^**-  3^"^^Xm^''''i^ 
adiiiitted  himself  out  of  possession,  and  determined  his  16 E.  3.  ReieH-> 56. 

•lection,  as  by  bringing  of  an  assise,  &c.  179  E.    15  e.  4.  s! 

Fleta,  Ub.  4.  cap.  li 

If  the  tenant  of  the  land  pay  the  rent  to  a  stranger 
which  hath  no  rijsi^ht  thereunto,  and  the  right  owner  re- 
lease to  him,  this  release  is  good,,  because  he  thereby  ad- 
mitted himself  to  be  out  of  possession.  But  if  the  tenant 
bad  given  him  any  thing  in  nameof  attommvnt,  and  the 
right  owner  had  rel  ased  to  him,  this  release  had  been 
Toid,  because  an  attornment  only  can  be  no  disseisin  of 
the  rent. 

JlLSOn  if  I  he  seised  of  a  manor j  parcel  in  cfe-      UTTLETO!*. 
mesne^    and  parcel  in   service^  and   I  give    ccr/atn  [^eot.  ^  90. 323  h.^ 
acres  of  the  land,  parcel  of  the  demesne  of  the  ^amcYJ^^'^;/^^ 
mftnor,  to  ^another  in  tail^  yielding  to  me  and  tomt/toarevernonypareel^ 
he'rs  a  certain  rent,  i^c.  if  in  this  Case  I  be  disseised  of     *'*^'^r,94.) 
the  manor^  and  all  the  tenants  attorn  and  pay  their         *M4  a» 
re  ts  to  the  disseisor,  and  also  the  said  tenant  in  tail 
pay  the  rent  by  me  reserved^  to  the  disseisor y  and  after 
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(Cro. Car. 303.)     the  disseisor  dieth  seised.  (7.)  4^c.  and kis  heir  eniety 

and  is  in  by  u'escentf  yet  in  this  case  I  may  well  uis* 
train  the  tenant  in  tail,  and  his  heirs^for  the  rent  by 
vie  reser'  ed  upon  the  gifty  scilicet  j  as  well  for  /he  rent 
being  behind  beftrre  the  descent  to  the  heir  of  the  dis^ 
seisor,  as  also  for  the  rent  which  hnppeneth  to  be  be- 
hind after  the  same  descent^  notwithstanding  such 
dying  seised  of  the  disseisor^  Src  tdnd  the  reason  iSf 
fair  that  when  a  man  giveth  lands  (73)  in  tail^  saving 
the  reversion  to  himsetf  and  he  upon  the  saidgjt  re* 
(400)*  serveth  to  himself'  a  rvt,t  or  other  services^  ail  the  rent 

and  services  ate  incident  to  the  reversion  ;  and  when  a 
man  hath  a  reversion  he  cannot  be  ousted  of  his  rever- 
sion by  the  act  of  a  stranger  ^  unless  that  the  tenant  be 
ousted  of  his  estate  and  possessionj  ^^c.  For  as  long 
(74)  flw  the  tenant  in  tail  and  his  heirs  continue  their 
possession  by  force  of  my  gifty  so  long  is  the  reversion 
in  me  and  in  my  heirs  ;  and  inasmuch  as  the  rent  and 
services  reserved  upon  such  gift  be  incident  and  de- 
ptndhig  ujfon  the  reversion^  whosoever  hath,  the  rever- 
sion shall  have  the, same  rent  and  services^  4"^* 

LITTLETON.         *  IN  the  same  manner  is  it^  where  I  let  parcel  of  the 
\%QcL5!^\.*3^Ah.^  demesnes  of  the  manor  to  another  for  term  oflife^  or 

.  for  term  ofyearSk  rendering  to  me  a  certain  rent,  ^'C. 
albeit  I  be  disseised  of  the  manor,  ^c.  and  the  dis- 
seistrr  die  seised,  (7  >)  ^c  and  his  heir  ('^)  be  in  by 
descent,  yet  I  */<  ay  distrain  for  the  rent  arereu\  8«if>ra, 
nofwithstandifig  such  descent ;  fdr  when  a  man  hath 
made  stirh  a  gift  in  tail,  or  such  a  lease  for  Hfe,  or  for 
years,  of  parcel  of  the  demenes  of  a  manor^  fyc,  sa- 
vtng  the  reversion  to  such  donor  or  lessor,  ^v  and 
offer  he  is  disseised  of  the  m,anor,  ^c.  such  reversion 
after  such  disseisin  is  severed  from  the  manor  in  deed, 
though  it  be  not  severed  in  right  (77).     J^nd  so  thoti 

(72)  &e.  not  in  L.  and  M.  nor        (75)  &c.  not  in  L.  and  M. 

Roh.  f76;  tstetmt,  not  in  L.  and  M« 

(73)  a  un  outer ^  added  in  L,  and    oor  Uoh. 

M.  a'v!  Hoh.  (77)  &e.  added  io  L.  and  M.  and 

(74)  tn  eeo  caix  added  in  L.  and    Rotu  ■ 
M.  and  Hoh. 
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fna'jest  see  {my  sqh)  a  diversity^  where  t herds  a  ma- 
nof  parcel  in  demesne  and  parcel  in  serviteSy  which, 
tero  ces  are  parcel  of  the  siime  maivor  no/  incident  io 
auf/  reversion^  4'<^.  afid  where  they  are  incident  to  the 
Tti  ers  on,  JSfC, 

Hf^re  Littleton  putieth  a  (fiv^rsity  between  rents  and  324  b.. 

terviccN  pjircel  of  a  niHnor  (vthereof  he  hai  spoken  h*. ^.V"** 9**"  *y?'.l?**'* 

^  ^  •  Abr.  boii-      II  uep. 

fori')  an<t  r>-ntH  and  services  incident  tu  a  reversion  par- 47, 48.  Hovd.  idr b.) 
eel  of  a  manor. 

Ami  the  reason  of  this  diversity  is,  for  that  as  long  as 
th*-  dt>i>ee  in  tail,   o-st'e  lor  lif  ,  or  lessee  toiyears,  are  in 
poS8<thMun,  tney  ]^r  s  iv    tiie  reversio  i  in  ihe  donor  or  . 
kssir(pl);  •and  so  hiiij^  as  ttie  reveiMon  continue  in  (401)* 

the  donor  or  lessor,  so  long  do  tne  re  .(s  and  services^ 
which  are  uicident  lo  tlie  reversion,  belong  lo  the  iloi  or 
or  ies^ur.  Neith-r  can  Uit^  donor  or  lt'.<^sor  be  pui  out  of 
his  revi  rsion,  Ullle^s  the  doo'-e  or  lessee  be  put  oui  of 
their  p.>:s8ession ;  and  if  the  donee  or  lessee  be  put  out 
of  liieii  possession,  theo  consequently  is  the  douor  or 
les>»r  put  out  of  thfir  revirston.  But  if  the  donre  or 
lessee  make  a  regress,  and  regain  their  e>tate  and  pos- 
session, thereby  <lo  I  hey  ipso  facto  revest  the  revc^iun 
in  Che  donor  or  lessor. 

And  here  is  to  be  observed,  that  where  a  man  is  seised 
of  a  manor,  and  mak  iti  a  eifl  in  tail,  or  lease  for  lite,  &c. 
of  pitrcei  of  the  demesiie  of  the  mahor,  (x)  the  rt'version  ^J^jj  ^  33.%!*  c^j^ 
is  part  of  the  manor,  and  by  the  grant  of  the  manor  the  Fulaiemtoin^'s  cijs/?, 
reversion  shall  pass  with  the  attornment  of  the  donee  or  y^  2:>     19  K.  i?      ^ 

liriefe  845.     4  K,  3. 

— -: ■ = ' Bnefe  7  13.     ( Post, 

349.     llRfep.  6-Jb.) 
(P  1)  A  man  could  not  be  dineised  of  a  reversion,  while  his  tenant  re- 

Biaineil  in  posispmion;  for  though  t lie  tenant  attorii«»d  lo  some  oilier  per* 
•on,  that  would  not  put  htm  out  ot  po^9eb9)on  ot  hn  rp\ersion,  because 
the  rij^ht  beings  in  him,  it  rould  not  l>e  traiiaterred  to  ai'}-  body  else,  but 
by  some  act  of  his  own ;  and  the  pavnicnt  oi  the  tenant-was  but  a  wrong- 
fill  act,  aod  did  not  pye  away  his  lord's  right.  60,  in  the  case  ol  the 
rert-ihai^e,  where  the  tenant  ot  the  land  paid  it  to  another,  this  v rong^ 
ful  pn  ntent  did  not  devest  the  owner  of  his  right ;  it  was  therelore  % 
payment  by  the  tenant  in  his  own  wrong,  and  it  still  remained  in  arremr 
to  thie  owner.    GUb.  Tea.  104.— [i.U] 
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lessee.  Bat  if  t^^e  lord  make  a  eiff  in  tail*  or  a  lea^ 
for  life,  of  ihe  whole  manor,  excepting  Black  Acre,  fiar- 
eel  of  the  demeaned  of  the  manor,  and  after  he  grnn«etli 
away  his  manor ;  Black  Acre  >hr-l]  not  pasn ;  bt  raa^e, 
during  ihe  es  ate  tail,  or  lease  for  *life,  it  iS8e'«eje«}  f  oni 
the  manor.  And  ^o  note  a  di^nrsity,  thai  a  reTet>ioa 
of  part  may  be  parcel  of  a  manor  in  posM-^MOn,  but  a 
part  in  (>o<»8ession  c-innot  he  parcel  of  the  reversi.m  iff  a 
manor  expectant  upon  any  e^aie  of  freehold.  B**t  if 
a  man  make  a  lease  for  years  of  a  manor,  exce,>  i'lg 
Black  Acre,  and  after  ^ranieih  away  the  manor,  B.ack 
Acre  shall  pa<«&,  because  ihc  freehold  being  entire,  i  re- 
maineth  |)arcel  of  the  mannr*  a!.d  one  prxcipe  ot  the 
whole  manor  shall  serve.  But  others  ise  it  is,  in  cas*-  of 
the  gift  in  tail  or  lea^te  for  life  excepting  any  part,  fhere 
must  be  several  HiiUof  praBcipe^  becaube  the  freehold  is 
several  (<|l). 


(Q 1)  With  mpeet  to  the  conveyance  by  grant,  it  may  be  further  ot>- 
aenred,  that,  though  the  prof>er  aiiU  technical  words  of  a  grant  are  diH 
et  eoneeuiy  hath  given  and  granted ;  yet  any  other  words  that  sbon  the 
iotention  of  the  parties  will  have  the  same  effect.  Ante,  147  a.  vol.  1. 
p.  459,  460.  Hoimet  v.  SeHers^  3  t^v.  3u5.  t  Sand.  Uses.  39.  Every 
person  who  has  a  present  estate  or  interest  in  lands,  in  remauider  or  r»> 
Tenion,  or  who  has  any  incorporeal  hereditament,  such  as  an  advowsoo, 
a  rent,  common.  Sic  may  convey  it  away  by  grant.  But  a  bare  right  or 
potsibility  cannot  be  g;ranted,  ante,  214  a.  p.  83.  Sbep.  Touch.  ^40 ; 
neither  can-a  person  grant  or  char«^  Uiat  which  he  has  not ;  and  there- 
lure,  if  a  man  grants  a-  rent-charge  out  of  the  manor  of  Dale,  when,  in 
truth,  he  has  nothing  in  the  manor,  and  afterwards  purchases  it,  he  shall 
hold  it  djachan^ed  from  this^^rant.  Perk.  s.  65.  Shep.  Touch.  243 ;  unleas, 
perhaps,  the  grant  be  by  fine  executory.     Sbep.  Touch.  13S 

As  to  the  operation  of  a  xmnU  it  is  materially  different  from  that  of  a 
feoffment,  for,  we  have  seen,  a  feoffment  operates  immediately  on  the 
possesaion,  without  any  regard  to  the  estate  or  interest  of  the  feoffor, 
ante,  p.  364.  n.  (B  I) :  but  a  grant  only  operates  on  the  estate  of  the 
grantor,  and  will  pass  no  more  than  what  the  grantor  is  by  law  enabled 
to  convey.  This  rule  probably  arose  from  the  circumstance,  thiat  a 
grant  being  always  made  by  deed ;  the  estate  of  the  grantor  might  be 
known  by  inspection  of  the  deed,  and  if  the  estate  g^^anted  was  greater 
than  the  estate  which  the  grantor  had,  it  was  merely  void,  and  the  grant 
only  passed  as  much  as  the  <crantor  could  really  give.  4  Cru.  Dig.  113. 
Gilb.  Ten.  1^.  A  grant  cannot,  in  any  case,  operate  as  a  disoonboo^ 
ance.  If,  therefore,  a  tenant  in  tail  of  a  rent,  advowson,  common,  or  oT 
a  remainder  or  reversion,  expectant  on  an  estate  of  freehold,  makes  a 
grant  in  fee,  this  is  no  discontinuance  of  the  estate  tail,  for  nothing  i«9ae8 
bat  during  the  life  of  the  tenant  in  tail,  which  is  not  unlawful.  Poet,  a. 
627.  USTh.  ^Sand.  Uses,  41.  And  it  follows  from  the  same  pnnci* 
pie,  that  a  grant  can  in  no  instance  operate  u  a  fodaitore,    Povt,  351  ku 
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SAME   SUBJECT. 
OF  LEASES. 


LcssA  and  lease  (a)  is  (a)  derived  of  the  Saxon  word       ,    ^^^' 
Itapum^  or  Uasum^  for  that  the  lessee  cometh  in  bv  law-  ^^^^    *^  ^      "^ 
ful  means;  (b)  ^Tki\  dimittertx^iti  French  laysser,  to («)  W»"^»'. cap. «. 

,  .  .         i.  ^         ^        teci.  \1,  Bract,  lib.  2. 

depart  With  or  forego.  cap.  26.  ic  lib.  4.  fol. 

$20     Fleta,  Ub.  3. 

•— ^ .  ^r —       ■  — >     eap.  12.  &  lib.  5. 

cap.  34. 
(A)  A  lease  ia  a  contract  for  the  possession  and  profits  of  lands  and  (6)  For  the  word  (di* 
tenements  on  the  one  side,  and  a  recompense  of  rent  or  other  income  on  mitto)  lae  SecU^SSO. 
the  other ;  or  else  it  is  a  conveyance  of  lands  and  tenements  to  a  person 
for  life  or  years,  or  at  will,  in  consideration  of  a  return  of  rent  or  other 
recompense.    4  Cru.  Dig.  115-     4  Bac.  Abr.    1.  tit.  Leases.  2  Bl.  Com. 
3l7«  Sheph.  Touch,  c.  14.     Although,  as  Lord  Coke  presently  observes, 
the  words  ^*  demise,  lease,  and  to  farm  let,"  are  the  pro|)er  technical  ex- 
pressions te  constitute  a  lease;   yet  any  other  words  which  sufficiently 
show  the  intention  of  the  parties,  that  the  one,  shall  divest  himself  of  the 
possession,  and  the  other  come  into  it  for  a  certain  time,  whether  they 
ran  in  the  form  of  a  license,  covenant,  or  agreement,  are  of  themselves 
sufficient,  and  will  in  construction  of  law,  amount  to  a  lease.     4  Bac 
Abr.  160,  161.  Roe^d.  Jackson  v.  Athbumer^  5  T.  R.  163.  Barry  v.  JVm- 
f  en/,  5  T.  U.  165.  n.  On  the  other  hand,  although  the  most  proper  words 
of  l^*asing  are  made  use  of,  yet  i^  upon  the  whole  deed,  there  appears 
DO  such  intent,  but  that  it  is  only  preparatory  and  relative  to  a  future 
lease,  the  law  will  rather  do  violence  to  the  words,  than  break  through 
the  intent  of  the  parties,  by  construing  that  to  be  a  present  leasef  which 
was  only  intendf^d  by  the  parties  as  an  article  or  agreement  for  a  lea^. 
Idem.  Et  vid.  Ooodiitle,  d.  Estwiek  v.  fVai/y  1  T.  K.  735.    Doc  v.  Ctare^ 
3  T.  H.  739.     TemptH  v.  Rawlinf^,  13  Kast,.18.     Pof,  d.  RroomJUld  v. 
Smithy  6  East,  5:10.     An  instrument  containing  words  of  present  demise^ 
kowever,  will  operate  as  a  lease,  if  such  appears  to  be  the  intention  ofthr 
parties,  though  it  contain  a  clause  for  a  future  lease  or  leases :  as  wheiv 
•ne  "^  thereby  agrees  to  let  and  the  other  agrees  to  take"  land  for  sixty- 
one  years,  at  a  certain  rent  for  building:,  and  the  tenant  agreed  to  lay  out 
SOOCV.  within  four  years,  in  building  five  or  more. houses ;  and  when  five 
houses  were  covere<l  in,  the  landlord  agreed  to  grant  a  lease  or  leases 
(which  might  be  for  the  mon>  convenient  underlettin '^  or  assignmeot  of 
tile  leases);    but  "this  agreement  was  to  be  considered  binding  till  one 
fnUy  prepaored  oould  be  prodQced.'*   JPoo^  v.  J3en//ey,  12  East,  168.   £t 
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4?  h»  ^(^)  Words  to  malcea  loase  He,  demise,  fp*anty  lo  farm 

l.Oirrttuuranotfe-    j^^    bntake:  and  vvhata.>ever  word  amouiiieth  to  a  crant, 

fittttfe  or  tnetdtnt torn  n         7 

Uate. 

Tfehnieal  uordt  not       ~"  ~~~"    '     '    "^ 

ntettmrj/. 

(*)  Vid.  Sect   531.       T*d.  0^^  J.  ffalker  v.  Orowt,  15  Kt»t,«44.  Aiwl  whether  an  infetrument 
^404)*  shall'  be  a  lease,  or  onlyan  agreement  for  a  lea^,  de^>eiuls  on  the  4nten- 

^         '  Hon  of  the  pajiies,  as  it  is  to  he  collected  from  the  instrument.    Morgan^ 

d.  Dowding  v.  Btssfll,  3  Taunt.  65. 

Lipases  are  disting'uished  into,   Itt.  Leases  of  the  possession;    ^dlj. 
Leases  of  the  reversion  ;   3dly.  Lease*  by  way  of  reversioiiary  interest. 
J  St.   lieases  of  the  possession,  are  to  confer  a  present  ri^ht  of  present 
enjoyment,  at  least  by  the  intention  of  the  parties  ;  but  a  lease  at  com- 
mon law,  of  land;*  in  po^isession,  passes  no  estate  till  entry.     In  the  mean- 
time, the  lessee  has  no  term  or  estate ;  he  has  merely  an  intereue  tcrminu 
Ante,  46.  b  vel.  L  p.  630.     Post,  ^0  a.     This  interestf.  termini  may  be 
assigned  even  without  deed,  or  released,  ante,  85  a.  vol.  1.  p.  318.  319. 
Plowd.  150  ;  but  it  cannot  be  i urrendered.  nor  does^  it,  while  executorjr, 
admit  of  enlargement  by  release.     Post,  270  a.     Thou^«  at  the  oom- 
mon  law,  a  lessee  had  no  term  until  actual  entry,  a  bargainee  of  the  use 
for  years,  has  an  actual  estate,  on  the  execution  of  the  bar^in  and  sale  ; 
and  this  is  the  reason  that  the  estate  of  a  bargainee  for  years  may  be 
enlarged  by  release,  without  an  actual  entry.     Barker  v.  Keate^  2  Mod. 
249.    MallorieU  case,  5  Co.  113.     Post,  Chap.  40.  Of  UeleaMss.     For 
the  same  reason  it  may  be  surrendered.     2dly.  I^^ases  of  the  reversion, 
are  leases  «;ranted  by  a  person  who  has  a  reversion,  and  they  paw  a  por- 
tion of  that  reversion  as  a  retted  int*  rest.     They  confer  a  ri^ht  to  the  re- 
aerve<l  rent  and  services,  and  create  the  rela,tion  of  landlord  and  tenant 
between  the  first  lessee  and  the  second  lessee.     Such  leases  of  a  part  of 
the   reversion  cannot  be  granted  without  deed ;    nor,  at  common  law, 
without  attornment.    3dly.  \  reversionary  lease,  is  a  lease  to  commence 
on  a  future  day,  or  on  an  event,  and  is  to  operate  in  the  meantiiqe  by  wa/ 
or  in  the  nature  of  an  interresie  termini.  It  may  be  i^anted  with  or  with- 
out deed  ;  and  it  will  be  sTood,  thoufi^h  "panted  without  deed,  by  a  person 
who  has  merely  a  reversion  or  remainder :    but  when  granted  without 
deed,  it  never  can  confer  a  rij^ht  to  the  possession,  till  the  possession  ia 
vacant ;  nor  can  it  confer  a  right  to  the  rents  or  services  in  the  meantime. 
t  Pr#«st.  Conv.  US,  146.  149. 

On  a  lease  for  life,  as  it  goes  to  the  senin  as  well  as  to  the  possession, 
livery  must  b^  made,  as  on  a  feoffment ;  unle9s  it  be  of  a  reversicm  or 
remainder,  or  a  thing  lying  in  grant ;  or  unless  it  be  created  uiitler  a 
power,  or  by  a  lease  and  release,  which  are  equivalent  to  livery.  2  Prest* 
Conv.  147.  But  as  a  leese  for  years  passes  only  the  right  of  pQ*$euiotk^ 
as  contradistinguished  from  the  uisin^  it  is  completed  by  the  entry  of  the 
lessee. 

A  lease  for  years  (with  the  exception  of  leases  of  ineofTrorcoi  heredita- 
ments which  must  universally  be  crieated  by  deed,  ante,  85  a.  vol.  I.  p. 
31'<,  319.)  is  still  goo<l  by  parol,  so  as  it  doee  not  exceed  throe  yeara 
from  the  time  of  making ;  but  if  it  be  for  a  longer  term,  or  for  an  estate 
of  freehold,  it  must  be  by  deed  or  note  in  writing,  signed  according  te 
the  statute  of  frauds.  Bt  29  Car.  2-  c  3.  But  a  parol  agreement  to 
grant  a  lease,  though  void  by  the  Statute  of  Frauds,  if  not  retluoed  inte 
writim^  (Hollii  V.  fFhitn'n^,  I  Vem.  151.),  will  be  'enforeed  in  equity, 
wh^re  there  is  a  substantial  part  performance,  though  on  the  part  of  the' 
plaintiff  in  equity  only ;  and  a  speciAe  ;>erformance  will  be  decreed. 
Coleman  v.  Cpeoit.  5  v'in.  Abr.  527.  pi  17.  TVaiker  v.  Walker,  2  Atk.  100. 
So  wlipre  siglied  by  one  party  only.  Oiren  v.  Davis,  1  Ves-  83.  Et  vid. 
cases  cited  in  n.  (K),  ibid.  Stton  v.  SlaHe,  7  Ves.  265.  But  acts  merely 
introductory  or  ancillary  to  an  >i£>j«ement,  will  not  be  considered  as  » 
part  |)erformunce,  although  attended  with  expense.  See  Clerk  v,  IFrif^h4^ 
1  Atk.  li.   n^kUbrtad  r.  BroekhurtU  1  Bro.  C.  C.  412.    CoU  v.  WhiU^ 


CH.  XXXYIIl.  OF  LEASBS.  4^5 

I 

I 

may  4erve  *to  make  a  lease.  '  In  the  king's  case  fdj  this         (405)* 
word  commutto  doth  amount  sometime  to  a  grant,  as(d)RegntarF.  N.B, 


]  Bro.  C.  C.  409.  oitcd  Whildiurch  v^Beris,  2  Bro.  C.  C.  559.  JVhaley 
▼.  BugeruU^  6  Bro.  P.  C.  645.  Cook  V.  Tombs,  1  Anstr.  420.  Cootk  ▼. 
Jaekton^  16  Ves:  12.  Redditig  v.  fF»/AM,3  Bro.  C.  C.  400.  But  if  po*. 
session  be  deliyered,  it  will  be  comiclcred  as  a  part  performance.  Butcher 
y.  Stapdty,  1  Vern.  363.  Pyke  v.  WiUiams,  2  Vern.  462^  Lockeyv,  Lockeift 
Free  Ch.  518.  Earl  rf  Ayles/ord's  case^  2  Stra.  7ii3,  Binsitd  v.  Coleman^ 
Bunb.  65.  Barrett  t,  Qomeserra,  Bunb.  94.  Lacon  v.  Mertens^  3  Atk.  1. 
WiUs  V.  Stradlmg,  3  Ves.  378.  Bowen  v.  Calor,  4  Ves.  91.  Denton  Vv 
Stewart^  1  Tr.  Eq.  175.  n.  1 ;  espfecittUy  if  he  expend  money  in  building 
or  improvins^  according:  to  the  agreement.  Foxcruft  v.  Lister^  2  Vern.  456. 
Gilb.  Eq.  Rep.  4.  Colles  P.  C.  108.  Floyd  v.  Ihtckland,  2  Freem.  268. 
Mortimer  v-  Orchard^2  Ves.  jun.  243.  3  Burr.  1919.  Possession, however, 
must  be  delivered  in  part  performanoe ;  for  if  th«  purchaser  obtaili  it 
wrongfully^  it  will  not  avail  him.  C«/e  v.  JVhiie^  \  Bro.  C.  C.  409.  And 
a  po«se9Sioa,  which  can  be  referred  to  a  title  dii«tinct  from  the  iigrcementp 
will  not  take  a  case  out  of  the  stHtute:  TlM^rcfore  pmsession  by  a  tenant 
cannot  be  deemed  a  part  perfarmniace,  ^e^  fVilis  v.  SiradUric^^  3  Ves.  373. 
Smith  V.  Turner^  Preq.  Ch.  561.  Siij^d.  Vend.  Iki  edit.  85.  And  t^ie  accept- 
ance of  a  trifiiiig  earnest^  or  a  l^are  ^yment  of  money  on  account,  though 
it  will  make  a  personal  contract  <;uod  by  the  statute,  is  not  onyu^h  whcra 
the  contract  concerns  landis.  Ahnpp  v.  P.tlhiu  1  Vern.  472.  Seagoodw 
Meat^^  Prop.  Ch.  560,  Matn  r.  Milboun,  4  Ves.  720.  Coles  v.  TreioOnek^ 
9  Ves  234.  And  it  seems,  that  even  the  payment  of  a  considerable  sum 
will  not  be  a  part  perfonnnuce.  Seft  CUiuin  v.  Codkf^  1  Sch.  &  Lef.  22. 
(XHerHby  v.Medges.  Ibid.  123.  Et  vid.  Batcher  v.  Butcher,  9  Ves.  382. 
\  Ca,  Jk,  Opin.  136.  Sugd.  Vend.  91,  92  It  may  be,  further  observed,  that 
ahhouo^h  an  agreement  be  in  part  performed,  yet  thie  court  may  not  be 
able  to  ascertaio  the  terms,  and  then  it  seems  the  case  wiii  not  be  taken 
out  o(  the  statute.  See  Symoitdson  v.  Tweedy  Prec.  Oh.  74.  Gilb.  Eq.  Rep, 
35.  Forsttry.  Hale,  3  ves.  712,  713  But  the  mere  circumstance  of  the 
terms  not  appearing,  or  beinff^  controverted  by  the  parties,  will  not  of 
itself  deter  the  cot^rt  from  takinj;  the  best  ineaaiires  to  a!H,-ertain  the  real 
terms.  See  Mortimer  v.  Orrhard^  snpra.  Jinon.  o  Vin.  Abr.  523-  pi.  40. 
•^n<m.Ibid.  522.  pi.  38.  Aiion.  6  Ves.  470.  Astm  v.  Bo^rrr,  3  Bro.  C.  C. 
149.  Clinan  v.  Cooke,  sjipra.  Boardman  v.  Mostyii^  6  Ves.  467.  Sugd. 
Vend.  99— 97:  Kis  also  observable,  that  where  a  parol  agreement  is  s* 
&r  ezeeuted  as  to  entitle  either  of  11^*  parlies  to  require  a  specific  execu- 
tion of  it,  it  will  be  binding  on  tli6  represerUativos  of  the  other  party,  in 
case  of  his  death,  to  the  sam*»  extent  as^  ho  himself  was  bound  by  it. 
n>id.  Et  rid.  Shannon  v.  Bradstrtet,  I  Sch-  k.  Lef  52.  Note  also,  that  a 
license  tabe-exerci;^  upon  land  for  twenty-one  year^,  is  grantable  with- 
out deed,  and  without  writinjr,     TuiiUr  v.  ff'aters,  7  Taiint.  '.374. 

With  respect  to  the  resf  rvation  (jf  rertt  in  leases  for  lives  or  years,  it 
may  be  observed,  that,  as  the  rent  will  follow  the  reversion,  the  best  way 
is  to  reserve  it  generally,  a%  **yielJinsj  and  pay  in*  therefore  yearly,  during 
the  said  term,  the  sum,*&c."  Gilb.  Rents,  64  2  Prest.  Conv.  184,  \Bh. 
And  a  covenant  should  be  inserted  for  payment  of  the  rent;  as  the  lease, 
if  once  assigned,  might  be  afterwards  Hs<:i:;ned  to  a  beggar.  Pitehtr  v. 
Tbwy,  Salk.  81.  S.  C.  4  Mod.  71.  Taylor  v.  Shun,  1  Bos.  Si  P.  21.  A 
proviso  for  re-entry  on  non-payment  of  rent^  should  also  be  inserted, 
to  bring  the  lessor  within  the  protection  of  the  stat.  4  Geo.  2.  c.  28. 
And  as  a  lessee  may  assign  his  whole  interest,  or  underlet  for  a  part  of 
his  term;  if  it  be  intendetl  that  the  lessee  shall  not  do  so,  an  express 
covenant  should  be  inserted  to  restrain  him.  Bat  under  an  agreement 
for  a  lease  with  usual  covenants,  the  lessor  is  not  entitled  to  a  covenant, 
against  assigning  or  underletting  without  licoase.    Henderson  v.  Hqj^ 
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w^^n  lie  iiitli  commUirnvs  fF.  de  B  officiutn  ^ene^haU 

nae^  ^.   quamdiu  nob*M  pilacwriif  and  by  thai  word 

(•}8H.t  34.  al*4o  he  niiiy  <iiake  a  leiae :  and  fej  therefore  i  fortiori 

a  common  person  by  thai  word  may  do  the  aame. 

4<l  a.  And  albeit  {zn  bath  been  said)  a  leaae  for  ye'krs  muat 

/I  muft  A.7r<*  a  rertatn  h^ye  a  certain  be^inninfK  and  a  certain  >  nd  (b),  yet  the 
BuLinf^irhetUar  c>HitiniiaiM5e  th  re  f  may  be  uncertain,  f  »r  the  same  may 
euf-s.  It  majfteau  and ^^^^p.  and  revive  aflcain  in  divers  cases  (I).  As  if  tenant 
per9tu7  ^^  ^**1  make  a  lease  for  years,  restrvmg  xx  shillmg!*,  and 

after  take  a  wife,  and  die  without  i*<sue,  now,  aa  to  him 

in  ihe  reversion,  the  lease  is  merely  void-;  but  if  heea- 

(7  Co.  9  A    1  RoL      dow  the  wife  of  tenant  in  tail  of  the  land^*(As  she  may  be 

^    ^406)*  thou((h  the  eatate  tail  be  determined),*  now  is  the  lease, 

as  to  the  tenant  ih  dower  (who  is  in  of  the  state  of  her 
tOR.  3. 96.         husband)  f/j^  revived  a^ain  as  a|^ins*    her,  ibr  as  (e 
»^  ^''''  l?,k  *^Ji^^'   Iw  'he  estate  tail  continueth,  for  she  shall  be  attendant 

I>ower  130.    (7  Co. 

ib.)  for  the  third  part  of  the  rent  services,  and  yet  they  were 

exfinct  by  act  in  law.     So  it  is  if  tenant  in  tail  make  a 

lease  for  yenrs  ut  supra^  and  dieth  without  issue,  his 

wife   enseint  with  a  son,  he   in   the  reversion  enter, 

aeain!4t  him  the  leane  is  void,  but  after  the  son  be  bom 

(f)UH.  8.oap,9a.   the  lease  is  fi;o'>d,  if  it  be  made  according  to  the  (gj  sta- 

tute,  and  otherwise  is  voidable. 

The  kinfr  made  a  gift  in  tail  of  the  manor  of  Eaatfar- 
leighy  in  Kent|  to  W.  to  hold  by  knight's  service  ;  W, 

(1)  ^  Vid.  7  Rep.  the  Earl  ^  BedfordTt  easeJ*    HiO.  MS8«— {Hai^. 
B.  6. 46.  a. 


t  Bro.  C.  C  63^.  J(met  v.  /one*,  13  Ves.  186.  Fere  t.  Looerfen,  Ibid.  179. 
Church  ▼.  Broim,  15  Vei  "iSS.  Browne  ▼.  Raban,  15  Ves  530.  Oir  the 
oth.'>r  hand*  a  lessor  is  not  obliged  to  renew  the  lease  (unless  bj  custom); 
and  therefore  if  it  be  intended  that  the  lessor  shall  be  compelled  to  d^ 
ao,  a  covenant  for  that  purpose  should  be  inserted.  But  if  the  lessor 
covenant  to  renew  under  **•  the  like  covenants,"  it  will  not,  it  seems,  ex- 
tend to  a  further  covenant  for  renewal.  TVUton  v.  fVw/e,  2  Bro.  C.  C. 
636.  Iggulden  v.  Jdajf,  9  Ves.  S^.  S.  C.  7  Ea9t4  ^7.  Ootc^tf^  v.  MiH^ 
1  Mad.  Ch.  541.  And,  as  a  lessee  for  years  is  compellable  to  repair,  if 
it  be  not  intended  that  he  should  do  so,  a  covenant  tirum  the  lees'ir  to  rs« 
pair  "hoiM  be  also  inserted.     Watk  Con  v.  105.— [^i] 

(B)  As  to  the  doi'irine,  that  a  lease  mu!tt  havf  a  certain  be^onii^  and 
a  wrtain  en«J,  se«  a  it^  45  b.  vol.  I.  p.  {Qt,  36;i   and  tha 
tftmLCoar.  i^  Ul.$  andin^n.  (jr).^Sd.] 


\ 


nadp  a  l*»»iie  to  A,  for  thirty  six  years,  res^rvinu  tYiirf^B 

poUnJ  rent;  W  died,  his  wn  and  heir    f  full  ni^r,     AH 

thiA  w:«fl  found  by  office.     As  to  the  king;,  this  leani-  i^  not 

of  force,  for  h«  shnll  h^vt  h'l^  primer  aeUiiif  rs  of  Iannis 

in  possefisiony but,  after  livery,  the  lessf^  ni?iy  enter;  and 

if  the  issue  in  tail  accept  the  n^nt,  the  le^ise  shall  bind 

b^m,  for  the  kinf^^s  primer  seisin  shall  nottake  away  the 

election  of  the  issue  in  tail,  £0-  it  may  be  that  the  rent    (iRoLAtir.  841) 

was  better  than  the  land  ;  (h)  and  s    it  was  adtudred  in  ^\  ^•'^^  2  &  r^  Pb, 

iiusteirs  cane,  as  1  hail  it  of  the  report  of  master  Ld-tionoflntrusioRioUM 

nonu  Plowden,  a  grave  and  learned  apprentice  of  law.    fufT^'^T^'T?^^ 

Paseli.  tkSFh  it 

If  tenant  in  fee  take  wife,  and  make  alease  for  y<*»r8f  cap!^  lo.  ^"^ 

sind  dit*th,  tfie  wife  is  endowed,  she  shall  avoid  the  ease, 
but  flfter  her  decease  the*  lease  shall  be  in  force  a|!;ain. 
But  if  tht  patroo  grant  the  next  avortAme,  and  aftir  par- 
son, patron^  and  ordinary,  before  the  atatute,   fij  ''Sd  r^sc.e.    DierTt. 
made  a  leav  of  the  glebe  for  years,  and  after  the  parson  (^y*  5  **"' ^''^^ 
dieth,  and  the  grantee  of  the  next  avoidance  had  present- p.  17.    tR.s.-^. 
€d  s  clerk  to  the  church,  whoisadrnttted,  i<istit>iteii,  and®^**'  ^  (Hob*  V.| 
indoefed,  and  dieth  within  the  ternd  ;  the  fiatron  prest^nis 
•  new  clerk,  and  he  ts  admitted,  instituted,  and  induct- 
ed«  albeit  he  Cometh  in  under'  the  patron  that  vvas  party 
to  the  lease,  yet  because  the  last  iiicu  ubent,  who  had  the 
whole  state  in  him,  Avoided  the  lease,  it  shall  not  revive 
again,  no  more  than  if  a.  feme  covert  levy  a  fine  alone, 
if  the  tiusband  enter  and  avoid  the  fine;  and  die,  the 

whole  e«^te  is  so  avoided,  as  it  shall  not  biud  the  ^^'il6moi>«t35.tOCo.4t.) 
after  his  death  (2). 

*If  a  woman  be  endowed  of  an  advowson  which  is  ap*  «.g  . 

propnateJ,  and  she  present,  and  her  incumbent  is  ad- 3 c.  d.  8  per  >m>opa« 
mitted,  instituted,  and    inducted,  albeit  the  inoumbeniO^*«^Abr.S40,:e4K) 

die,  yet  is  the  appropriation  wholly  dissolved,  be<*ause 
the  incumbent,  whieti  came  in  by  presentation,  had  the 

(9)  **  A'ijudjratl  Meorc)iii);]y,  Cro.  judged  that  the  leue  revived  P6^ 
Cha.  PiiMiden  v.  Oljford.  58t.  But  tu>re.  Fvr$U^*  rate:''  Hal.  Mtt8««^ 
JBHiU   10  Elia.  C.  B.  £.  8S8.  met-    [Hupr.  n.  7.  46  a.] 
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whole  state  in  htm  (c)  ;  and  so  it  was  adjudged,  aa  the 
case  IS  to  be  intended  (3). 

^i  Com.  437. m.  Tenant  in  tail  make  a  lease  for  forty  years,  reserTin^ca 

a43   I  ^tl  9^^2610  ^^^*  *®  commence  ten  years  after  ;  tenant  in  tail  die ;  the 

issue  enter,  and  enfeoff  A.  ;  tep  years  expire,  the  lessee 
enter :  if  A.  accept  the  rent,  the  lease  is  good,  for  he 
shall  have  the  same  election,  that  the  issue  in  tail  had, 
either  to  m»ke  ii  ^ood,  or  to  avoid  it,  so  as  it  could  not  he 
precisely  afiQrmed,  whether  by  the  entry  of  the  issue  this 
executory  lease  was  avoided,  but  it  dependeth  uncertain- 
ly upon  the  %vill  of  the  feoffee  (4).  But  now  I  know  you 
are  desirous  to  hear  Littleton,  who  is  speaking  to  you. 

Atftk^timtitihall       Touching  the   time   of  the  beginning  of  a  lease  for 

demiuutUhoH^fromy^^^y  ^^  ^^  ^^  ^^  observed,  that  if  a  lease  be  made  by  in- 
iU  Ut€^ 0r d^  ^ the  denture,  bearing  date  26  Mali,  &c.  to  have  and  to  hold 
6C0.I.  ClaytoD'f       f^r  t'wentj-one  years,  from  the  date,  or  from  the  day  of 

2!^^*»^!l?^,  ^""the  date  (5),  it  shall  begin  on  the  iwenty-seventh  day  «f 
t86.  (3Rol.Abr.520...       .^x  ^  ° 

Cro.iaci35.    Poit,  May  (6), 

S55  a.)  14  £1.  Dy. 

307.    SELDy.SlS.        (3)'«Vid.  8t  B.  3.  CraQt8,68.  %afpie  dafum  ieripH :  Xhe  obAl^iioa 

(t  R«l.  Abr.  849,350.  Appropriation  without  license,  and  in  (lisichaf:g:ed,  because  date  is  de- 

Cm  Cha.  78.)              m  de  cmua  it  seems  a  (ti«appropria*  lirrri/.    Otherwise,  if  it  had  beoi 

tio5."    Hal.  MSS.— [Uai^r.  tu  !•  to  Uie  day  of  the  date.    T.  9.  Car. 

46  k.  (275).]  IJ.  R.  Rooke  and  Richards.  Condi- 

(4)  ^'  But  if  it  was  lease  in  prtp'  tion  of  obli^tion  to  stand  to  an 
MtnH  by  tenant  in  tail,  and  the  issue  award,  so  that  it  he  made  within 
before  entry  levies  fine?,  the  conu-  four  days  after  the  date ;  a  g^oo^J 
see  shall  not  avoid  the  lease,  for  award  may  be  made  the  same  day ; 
the  lease  was  only  voidable,  and  the  and  so  it  seems  if  it  be  day  qf  the 
land  passes  in  decree  of  revri-?ion.  dnie,  M.  1653.  StreeCseast.  Stilet 
Vid.  Dy.51.'  7  Rep  9.  Karl  of  38-2.  Oblig^ation  dated  2  January ; 
Bed/ard*s  eeise"  Hal.  MSB. —  release  dated  1  January,  of  all  ae- 
[Hargj.  n.  2.  48  b.  (378).]  tions  ttspte  diem  hujxu   pratentik 

(5)  **Vid.  for  date  and  day  of  /«nporu,  but  delivered  3  January : 
the  date  hie  fo).  6  a.  and  the  note  prtrseru  tempos  is  (he  datc%  and  so 
there.'*  Hal.  MSS.-In  fbl.  6ii.  Lord  the  obligation  stood.  P.  7  Jac*^ 
Hale  ^vei  the  following^  note:—*  Hal.  MBS.— See  further  as  to  the 
**  Date  and  day  of  the  date  the  same  difference  between  date  and  day  of 
in  point  of  coBipatatioD.  5  Rep.  the  date.  Com.  Dig^.  Estates*  G.  8. 
But  in  point  of  interest  date  is  Bar^in  and  Sale,  B.  8.  Temps« 
taken  inelusioe^  day  of  the  date  A.  and  Vin.  Abr.  Estates,  Z.  a 
€Tcluswt  in  many  cases.  T.  9  Jnc  Time,  Av  and  Wils.  vol.  1.  part  2. 
B.  R.  Bulstr.  n.  177.  A.  on  the  pa^^e  165,  wd  the  next  *  note.— 
second  ef  Aug^ust,  1  Jam.  makes  an  f  1  lai^r.  n.  8.  46  b.  (281)-  ] 
#bii^tien  to  B.  and  afterwards  on  (6)  ^  Vid.  for  oommenoement  ef 
the  same  day  B.  releases  all  actiotis  lease,  M.  10  Jac.  Rot  75.    H6k» 


(C)  And  the  fee,  being  once  discharged,  cannot  be  charged  aj^in  with- 
otit  m  new  {^ant.     Hawk.  Abr.  71.  Ante,  vol.  l.  p.  M4.  n.  (M). — [Ed,^ 


\ 


iiU.  XfOCVnu  OF  I«EAS£S.  4T7 

*If  the  ietse  bear  date  the  twenty-sixth  day  of.  May ^         A^^^)* 
&c.  to  have  and  to  hold  from  the  making  hereof,  or  from  ^^f  tohoidjrtmihe 

®  '  nutkvttg  hereof^  or  from 

henceforth,  it  shall  begin  on  the  day  on  which  it  is  deli  htncefirth,  begins    ' 
▼ered ;  for  the  words  of  the  indenture  are  not  of  any  ef--^*'*^  thedehvar^. 
feet  till  the  delivery,  and  thereby  from  the  making,  or 
from  henceforth,  take  their  first  effect     But' if  it  be  a 
die  confectionisy  then  it  shall  begin  on  the  next  day 
after  the  delivery  (d). 

If  the  habendum  be  for  the  term  of  twenty-one  years,  So  where  no  time  of 
without  mentioning  when  it  shall  begin,  it  shall  begin  ^f^^^*^^"*^' *""'^ 
from  the  delivery,  for  there  the  words  take  effect,   as         * 
is  aforesaid- 

If  an  indentqre  tof  lease  bear  date  which  is  void  or  im-'""''*'"^*"':'".*^* 

^  or  tmpoMibU  d<*U  ; 

possible,  as  the  tliirtielh  day  of  February,  or  the  fortieth  2  Co.  3.  GoddardV 
of  March,   if  in  this   case  the  term  be  limited  to  begin  ^^^' 
from  the  date,  it  shall  begin  from  the  delivery,  as  if  there 
had  been  no  date  at  all  (k). 

rfl^e,  32.  Moot  and  Musgrare,     A.  Cavsei/.      Le«?e  by  imlenture  of 

by  indenture  dated  4  May  lOJac.  So  '  arch    15  Car.  to  have  and  to. 

to  hold  from  the  feast  of  the  arm  uri'  ho\i\frnm  arid  after  the  day  of  the ' 

ciation  last  past,  for  iheUrm  of  21  date  of  ^these  presents  for  the  term  ^ 

years  next  ensuing  the  date  hereof  and  time  of  seven  years  from  hence- 

fully  to  be  complrte  and  endnd.     In  forth  next  immediately  ensuing  ^^\iaXi 

eje^ment  plaintiff  counts  on  this  commence  in  oompntation  from  th« 

lease,  as  a  lease  to  hold  from  the  delivery;  and  in  poitit  of  interest 

feeul  for  21  years  ex  tune  prOx.  se*  from  the  date."     Stiles,  118.   Hal. 

queni^  and  ag^reed  to  be  ^ood.    But  MSS. — [Har»;r.  n.  9. 46  b.  ('^82).] 
see  T.  24  Car.  B.  R.    Cornish  and 


(D)  This  distinction  between  a  lease  "  from  the  day  of  makin«:,"  and ' 
one  ^  from  the  makings  thereof^'*  has  been  denied ;  and  it  has  been  held, 
that  the  word  "  from"  may,  in  the  strictert  propriety  of  lanp^uage^  be 
taken  either  inclusiTe  or  exclusiye :  and  where  the  lease  ran  only  be  sup- 
ported by  construing  the  word  "  from"  inclusive  (as  in  the  case  of  a  lease 
under  a  power  to  grant  leases  in  possession,  but  not  in  reversion),  a  court 
of  Justice  ought  to  give  it  that  sense.  Freeman  v.  West,  2  Wils  165.  Pugh 
V.  Duke  ofheedSy  Cowp.  714.  So  also  a  lease  for  lives,  to  conrimence 
*'  from  the  date,"  shall  be  construed  to  include  the  day  of  the  date ;  for 
otherwise  the  freehold  would  be  conveyed  to  commence  inftttttrO',  which 
cannot  be.  Hotter  r.  Ashy  1  Ld.  Rayxn.  4th  edit.  84.  And  $iee  the  au- 
thorities there  cited  by  the  learned  eiUtor,  who  observes,  that  the  words 
**  from  the  date,"  when  used  to  pass  an  interest,  include  the  day;  aOter 
when  used  by  way  of  computation  in  matters  of  account.  See  also  Po- 
well. Pow.  504— 610.  BtUasis  v.  Hester^  1  Ld.  Raym.  280.  The  King 
V.  Mderley,  2  Dougl.  465.  Supra,  n.  (5)  and  n.  {6)— [Ed.]    . 

(E)  But  there  is  a  difference,  in  this  respeot,  between  a  lease  which 
bears  an  impossible  date,  and  one  which  has  an  ithcertain  date :  for  wlier© 


I 


4TS  WW  uikmn.  icmik  a 

•rwhtnUr^knf€         fkj  And  80  it  ts,   if  «  iriim  hv  inileilttll^   of  leswe, 

•Ota  l«flte,  or  mure.        ...  •      •  ■  .  i    . 

€itetai^tb$iMvn^Uate.^^^"^^'  rerjte*  a  leti**  which  IS  not,  or  is  voul,  or  misr^ 


(409)* 


Hh^^^rwmihtettdmgcUe  •  lease  in  point  material    vvhich  is  tn  c««c,  lo  h»?« 

•r  w«  fonder  ieoie*  .  t     t  t    r  i. 

(Jk)  PI  Com.  148.       »na   lo  hold  fro     the  ending  of  ihe  former  leane,  Hut 
Br  e^^j^R^DTiW  '^"*®  **^'**  '*®**'^ '"  tourse  of  time  fr^im  the  deliver>  ibeio- 

IMar.  Oyer  lift.        of{7)  (f). 
(Cra  Car.  400. 

1  Bol.  \hr.  849               ^^  *  ^^  misraoiial  a  Imm  ihaU  if  m  oate  of  •deh  a  nisreeital,  tha 

1  Sid**  460)       '          Qommence  immediatelj.     a   Rep  Aa6eyultfm  b€  from  aiid  att<>r  the  de- 

Bithop  of  Hath'i  eaae.  Tha  EUoi  mise  and  indentare  made  to  A.  and 
of  Oxford  by  deed,  dated  10  Feb.  it  it  not  said  the  mid  deui«9«,  tbea 
27  H  8^  demises  to  A.  for  2 1  yean;  the  lenond  leaie  shaU  commenoa 
and  aflerwardfl  by  indenture  re-  after  the  true  lease,  notwithstanding 
eitin«;  that  he  by  indentore,  dated  the  mi^recital.  M.  I  &  'i  P  Ie  1. 
]0  Feb.  28  H.  8.  had  demised  to  A.  Rot.  64^  Mount  and  Hodgkeii, 
for  2  r  years,  demises  the  same  land  Beudl.  n.  71.'*  Hal.  M  Sis.— Sat 
to  B.  habendum  Sot  31  years  from  Cro.  Cha.  397,  and  N.  BeodL  38. 
and  after  the  expiration^  surrender,  See  further  an  to  the  oommenoa- 
or  fon'eitnre  of  the  taiJ  leaw.  It  ment  of  leasee  and  the  effect  of  mis- 
was  ruled,  that  B.'s  lease  should  recitals  in  that  respect,  Sheph. 
eommenca  in  computation  imme-  Touch.  'iTi.  New  Abr.  Leases, 
diately,  because  A.*s  lease  wa»  mis  L.  and  Vin.  Abr.  Estate,  Z.  «.  and 
recited.  H  10  Car.  B.  R  Crook«  Grant,  R.  4.— {Hargr.  n.  10. 4fl  b. 
n.  8,  MilUr  and  JUmnwtaringe.  But  (:^83).] 


the  time  when  a  leaso  is  to  commence  is  Uncertain,  as  where  a  lease  wsf 
made  habendum  from  the  :iOth  of  November,  without  saying  what  No- 
Tamber,  the  uncertainty  will  render  the  lease  void,  because  it  was  part 
of  the  agreement,  that  the  lease  should  commence  from  the  ^h  or' Mima 
Kovembsr  or  other ;  but  it  not  a;)pearir^  to  the  court  what  .\ovember 
was  intended,  they  cannot  determine  it  for  the  parties  and  therefof  tht 
iMie  is  void.  Jtnan.  1  Mod.  1W)  4  Baa.  Abr.  l^H.  tit  Leases  (L). 
^EdA 

(F)  It  may  be  further  observed,  that  in  every  lease  for  yean  thentre 
four  times  to  be  considered :  1st,  The  time  of  computation ;  2  Uv,  TM 
time  of  commencement  in  interest ;  3dly,  The  time  of  continuanci^ :  >n<l 
4thly,  The. time  of  determination  in  )>oitit  of  limitation.  The  time  oi>o^ 
puiaiion  marks  the  period  or  event  from  which  the  calculation  of  the  uma 
of  continuance  is  to  be  taken,  to  ascertain  the  time' of  the  determinatioa 
of  the  estate  in  point  of  limitation ;  which  is  a  consequence  of  the  time  of 
eontinuance.  The  time  of  eommmeemmt  marks  the  period  at  whtdi  tha 
owner  of  the  term  is  to  hav«  the  enjoyment  of  the  land  under  the  \eM»f  or 
limhation.  The  time  of  oomputatioa  and  the  time  of  oommenoemeot 
may  be  diilerent.  4  Bac  Abr.  170.  tit  Leases  (L\  Kn^  v.  DmnHhon^ 
t  Burr.  1 1')2.  The  computation  of  time  may  be  from  a  day  that  is  pa't, 
while  the  time  of  commencement  is  from  a  day  to  come :  or  they  'nsy  be 
from  the  same  period :  as  a  leese  to  bold  for  twenty-one  years,  from  wxX 
Lady  Day  thenceforth  for  the  term  of  twenty-one  yean.  With  resp^i 
to  the  time  of  computation  it  may  be  either,  Ist^from  a  day  past;  ^Ift 
the  present  time ;  3dly,  a  day  to  come ;  4thly,  an  event  which  is  to  arise} 
and  5thly,  it  may  be  referred  to  a  third  person  to  name  the  time.  4  Bac. 
Abr.  176^183.  tit.  Leases  (L)  But  with  regani  to  the  time  of  com* 
snancement  no  estate  can  entitle  the  person  to  whom  it  is  made,  Ibr  time 
which  is  past.  It  ia  true,  that  it  ft^uently  happens  that  the  perM>'<  ^^ 
whom  an  aetata  is  made,  is,  by  the  express  agreement  of  th<>  part  '-  ta 
have  the  rent  from  a  day  that  is  past ;  and  it  may  be  said,  that  r^nt  0 
not  doe  tall  thi  day  of  paymeot;  tad  to  what  baoomeadiia  on  thai  day* 


1 


*  TEAM  NT /or  term  of  years  is  where  a  man  M^  (41 0" 

fefh  hnidaor  teneme^tts  tb  another  for  term  ofcerUiin  re    *   As     3  b  1 
years,  after  the  number  of  years  that  is  accorded  A^-  ^^  '^  ns^atwntf 
iween  the  lessor  and  the  lessee,    Jind^when  the  lessee  rtnt  it  to  bt  made  :'^ 
€ntereth  by  force  of  the  leasCy  then  is  he  tenant  for  ^[^^J^^^^ 
ierm  of  years;  and  if  the  lessor  in  such  cnse  reserve  f^f>^ 
to  him  a  yearly  rent  vpon  such  lease^  he  may  choose 
far  to  distrain  for  the  rent  in  the  tenements  letteny  or    . 
%tse  he  ma  If  have  an  action  of  debt  for  the  arrearages  -' 

against  the  lessee  But  in  such  case  it  behoveth^  that 
the  lessor  be  seised  in  the  same  tenements  at  the  time 
ef  his  lease ;  for  it  is  a  good  plea  f(tr  the  lessee  to 
tay^  that  the  lessor  had  nothing  in  the  tenements  at 
the  time  of  the  lease^  except  the  lease  be  made  by  deed 
indented  J  in  which  case  suchpka  litth  not  for  the  les-^ 
see  to  plead. 

*^  Reserve  io  him' a  yearly  renf^  4*<?  "  Pir^t,  it  ap-  •47  a, 

pearelh  (I)  here  by  Littleton,  that  a   rent  must   be  r»  Mmibeouitff  landt 
served  mit    f  lands  or  ♦enements,  whereu..t.>  the  1  ^r'^adi^Tma^brhSr 
may  have  resort  or  recourse  to  distrain^  a**  Littleton  here  (0  "^  ^®'  23.  But'* 
tbo  saithy  and  therefore  a  rent  cannot  be  reserved  by  a  /q,^^  j^^  J73/  i^j,^* 

142  a.  144  a.  0  Co.  1 
.        .   ■    .  ■      ■    2  Stand.  *J03.  2  KoL 

Abr.  446.  5  Co. 

Mountjoy'i 
fbe  owner  of  the  estnte  in  reveraon,  to  which  the  rent  it  incident,  will  Noy.  GO.) 
be  entitled :  but  no  a^eement  can  entitle  him,  in  point  of  estate,  for 
any  perio<i  prior  to  the  lime  when  he  acqi]ire<1  his  estate.     Prest.  FtSt. 
C20,  6^K     2  Frest  Conv.  161.     The  time  of  commencement  in  inte> ' 
rest  may  be  either,  Ut,  from  the  present  time ;  2dly,  a  future  day  in 
particular;  or  3dly,  a  particular  event    The  time  of  rompatatioii  and 
the  tim«'-  of  determination  necessarily  mark  the  time  of  con/tnuanf^.    Ai 
Io  the  time  of  the  endy  this  must  be  certain,  or,  in  other  words,  the  lease 
Uttst  he  for  a  ^civen  space  ^hich  is  certain  as  to  the  quantity  of  time 
wh>ch  it  comprises,  as  a  year,  and  is  to  be  cbmputeil  from  a  particular 
day,  or  from  a  particnlar  event.  90  that  it  can  be  said  with  certainty  on 
what  day,  from  the  day  or  time  of  computation,  let  it  happen  whensoever 
it  will,  that  the  term  wilt  expire  hy  effluxion  of  time.     But  so  lon;i:  as 
the  rionti nuance  is  marked  with  certainty  in  the  clause  of  Kmitation,  by ' 
mn  enumeration  of  years  or  some  other  stated  period,  the  continuance  iX 
that  time  may  be  made  uncertain  by  a  collateral  determination  (as  in  the  , 
ease  of  a  lease  of  the  g^lebe  by  a  parson  for  twenty -one  years,  if  he  thali 
son/tntie  parton  to  long,  ante,  45  b.  vol.  1.  p.  6.33.),  or  by  condition.    Z 
Pre*t  Conv    16^2.     And  in  all  mdem  leases  there  is  a  proviso,  that  if  the 
Te^it  is  not  paid,  and  no  suH^c.ient  distress  is  ibund  'on  the  premi«e«,  the 
lessor  may  re  enter  and  enfoy  the  lands  as  in  his  former  estate.    See  Frttt. 
lit  6l5-*«6d.    4  Bac  Abr.  Ut.  Leases  (L).— [£1^.] 
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e'jL.«H.a*^c  liiei-ke-  'tb,  BsS  if  tse 
cf  tbes  bj  OK^  -^  f:c  yean,  it  saj 
of  cc'trwt  to  :art  ms   ^cWe  cf  osdc, 

tteJifc^g^  Kir  ti^  it 
10^     Ba!  if  »r  J  R^^t  be — — — ^ 


47> 


tr« 


4i,  t  l«i  X4. 

IT  1^  i  r$- ! '  R  c    a  lease  for  i.fe,  i:  it  uVerJr  roLd,  ior 
«J  BL  7  r».  jr  C.  2,  lit  I!*  !S  11  I 


Le-i:  - 


^T^  W^m 


•^**  '^^      But  if  a  maa  oe^rise  h  ir-e  t^-*:-  re  or  ijcrbsjs^ 
r  **/♦«/'«  U'd,  he  iraj  n-serrc  a  re-r.',  fjr  th?:  ibe 

b;*r«,  a'*d  t*.eie*vir  irar  c:**nl':  rjecaf'fe  upon 
f:2^  :  ai>d  aoa  rere.'v.o'^,  or  a  rea:?:*  itr  of 
r^fnects   ciij    be  jrreri«»r<i    reacrri-.-jr 
appare-il    yo-^W.A\y  tiial   it    maj  ct^ae  is 


cf  iil< 


the 


'<    Tx/^  O-^e  rri^f  •«•  •>►  r*;',* 
♦''  'y/StSMA  per^xjs-    l^raa«e   the 

of  v«iy-h  ».  tf<at  iMr  t'lr  b^  fw«r»- 


rj^ 


'iwJ-J 


9  a.  V  >iX;.— Har-^-r.  n.  2.  4T  a. 

^  ^I'Jy  "12  H.4.n.  ViJ.  Hfra, 
T'/!.  44  \t.  f  »i*  ca*#  of  tLe  p^ecenl'^r 
'^  PaOi*».a<5r://r'j'i:ijf  u»  m-:..c-h  r^-.t 
'*"  I'du^  t>r  y^^n  of  iJlh**?  »  i-vrj- 
'l'"Tt  to  III*  rerpr^.f-n."  Hal.  M5>. 
.•**?«  fx^U  44  b.  n  »).— 'f larp--  d.  0- 

^11)  T^t  the  common  lawdiJ 
f»ot  allow  debt  i'f  re«i  on  freehold 
l*i*cf  whii«t  th"y  f  o':iir«'i*-«l  is  rer- 
*axp,  thou«^i  th*:  rea*on  u  i.<»*  qaite 


Am  be*:?,  accour.t^l  for  bv  $ms:jw 


i-«,  that  \u 

ler.  .rr-  «•  ftr  liw 
See  G^c  jcn  Re-ist<l  aai  Gdb  •■ 
the  Act^ac  fd  l>cU  n  !■§  Caa.  m 
I^  afki  £4;.  ^0.     Bat  k  Maj  Iv 
prnf«r  t«  'r-'^^rre.  tbalthe  tewnf 
aeejm  tc  Ijare   be«B  fint  snvn  \yf 
t?je  €  £.  1.  c.  4  thoo^h  tike  kmTf 
nr*it  af  •erri-ijf  the 
9^.r^rt:''jn   of  •errioe 
ti-3^  til]  :t  wa*  taken  mrbvtbe 
52  H.  a  e.  22.  vasa  re^ijia 
^Time    re«;/«cl5    simibtfv   and    for- 
rrbes  ocea«io3  ^  the  suae  db- 
aerrntjnn.      See  2  In?f.  295.   anA 
Wr^Lt'slen.  197.     5n(e,  tlutf  the 
8  A-^n.  c.    14-  •'«ir  «irei  debt  fer 
rent  on  a  >afe  ;~  ir  liie ;    tm  which 
fftatute  >lr.  ^ene&nt  Hawkmque- 
n«^  wb«>«her  it  ilnth  not  exteml  tm 
lea«e«  of  incorporeal  hereditaiDcnt. 
Flawk.    Abr.   of  Co.  Lit-    n— 
•^Harsr.  n.  4.  47  a.  (287)-] 

(12)  -Qf/rrr,  bow  aame  aball 
be  y  rwijht  in  case  •f  berba^  17 
K.a75r  FlaJ.  M?«.— mara-.  n 
o.  4i  a.^ 
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(13),  and  they,  are  tenants  within  the  words  of  Littleton 


(412)^ 


(n)  It  appeareth  by  Littleton,  that  rcscrvando  \s  ^n  jn  retpeet  of  the  teotdf 
•pt  word  of  reserving  a  rent,  and  so  is  reddendo^  solvcn-^^^^^^^^^^^ 
ibj  faciendo^  inveniendOf  dummodo,  and  the  like  (1  tj.  (n)40E.  3. 47. 

8£  S.67.  21E.  4. 
'     ^  ,     ,  •,.         .         ,  .       ^2.  3.  H.6.45. 

*^oJ  And  note  a  diversity    between   an    exception  31  ass.  p.  30. 3  Ass. 

f which  is  ever  of  part  of  the  thing  granted  and  of  *a  ^•2|Ass,66^32E.3. 

*  or.  291.  o  tf  4»  Q« 

lOEU'Dy.  276.  PL 

(13)  *  And  after  the  particular  which  is  "but  a  retribution  for  the  Com.  en  Browning  1* 
estate  determined,  distress  may  be  land,  oug^ht  to  be  paid  inrimediately,  lieeston^s  case,  foL 
made  for  all  arrears.     10  vl.  4.  3.'^  and  it  could  not  be  construed  to  be  131, 133,  Jbc.  ' 
Hal.    MSS.— [Hargr.  n.  6.   47  a.  a  nuin  in    gross,   because  by  ihe  Diverttty  between  a  re^ 
(288).]  words  of  the  articles  (whicli  bein^sermlion  and  an  tx- 

( 14)  "  Lease  for  years  by  inden-  indented  are  tlie^  words    of   both  reption. 

tore,  and  lessee  covenants  to  pay  partie?)   it  was  to  be  paid  yearly.  (^^  5Q  g^  3;  12, 

5/.  il  year;    this  is  a  reservation.  //am/i^/»n  v. /Hje, Cro.  Eliz. 486.  13  ass.  9.38 E  3.10. 

Dy.  276.     H.  6  Car.  B.  K.  Ci-ook,  Moor,  459.     Uut,  if  a  man  makes  a  21  k.  3.  4.  34  Ass.  11. 

n.  1.  Drake  and  Munday.     But  it  lease  of  lands,  except  12|i.orpra&tcr  29  E.  3.  14.  3  B.6. 

there  be  reddendo  rent,  an(^  the  Ics-  I2(f  .rent,  these  words  do  not  amount  45    jo  g  0,  g.  41. 

see  covenants  to  pay  two  capons,  to    a    reservation,    because     they33}.j  g   j,  35  ^^^ 

there  it  seems  to  be  only  covenant,  are  ordy   proper  to  reserve  to  the  34^  jy  ^^  j^  j|  g^  |^ 

M.  40,  41   Eliz.  Brucrlon's  ease:''  lessor  pari  uf  something  in  being,  ^  g  ^  ^  j^  ^^^ 

Hal.  MSS.— SeeCro.  Cha.^207.  and  which  would  otherwise  pass  by  the  351^ 

Hardr    326.— Hargr.   n.  7.   47  a.  lease.  Perk.  sect.  639.     So  it  is  if 

(289).]  a  1*^""  makes  a  lease,  salvo  or  sav- 

[So  where,  by  articles  of  agpree-  ing  "ZOs    rent,  tliis  is  not  a  good  re- 

nient  indented  between  A.  and  B.  servation,  because  there  can  be  no       . 

it  was  covenanted  and  agreed,  that  saving  of  any  thing  not  in  being; 

A.  did  let  Blackacre  to  B.  for  five  consequently  a  rent-service,  being 

yeaw  from  Michaelmas  following,  a  return  of  sometliing  not  in  the 

provided  always,  that    B.  should  lessor  in  lieu  of  tlie  land  given,  can- 

p^  at  Mibliaelmas  and   Lady-day  not  be  reserved  by  words,  which, 

10/.  by  even  portions  yearly ;  this  in  their  most    extended  significa- 

provito  was  held  to  be  a  good  re.  tion,  can  only  preserve  something    . 

servation  of  the  rent ;    for  as  the  already  in  esse.    2  Roll.  Abr.  449. 

words  amounted  to  an  immediate  6  Bsc  Abr.  12.  tit.  Rents,  (D).]— 

demise  of  the  lands,  so  the  rent,  [Kd.] 


(G)  Although  a  reversion  or  remainder  be  incorporeal,  and  can  pass 
<*ly  by  granf,  yet  a  rent  reserved  upon  a  grant  of  thf^m  is  good;  for, 
though  the  grantor  has  no  remedy  Ibr  the  rent  reserved  during  the  ccin- 
tinus^ic&of  thep*rticula^  estate,  yet  since  it  relates  to  lands  which  were 
originaHy  granted  to  make  profit  of,  the  judges  ha/e  gone  as  far  as  they 
could  to  parsue  the  intention  of  such  original  donations,  and  therefore 
have  admitted  such  reservations  to  be  good  immeiliately :  which  con* 
stnietion  is  tbr  more  reas6nable,  because  in  this  case  there  is  a  remedy 
by  distress  fbr  all  the  arrears,  wTien  the  reversion  exe6utes  by  the  deter- 
nkioatMn  of.  the  particular  estate,  whereas  there  is  no  possibility  of  siich 
Y^/Ohdr  Ui  the'  case  of  cooliAons,  fairs,  &c.  See  Gilb«  on  Uents,  24.  So 
it  is  if  ^  m^n  ^hts- a  future  interest  in  land,  as  if  it  be  a  lease  fof  years, 
tocouawertee  five  years  aftei-  the  makin|;  of  the  lease,  the  lessor  may 
x»erv6  tf  rent  inmMfliaMy,  because  this  is  a  good  contract  tobindtha' 
l^s^  ajbd  to^grouhd  ah  action  of  debt ;  tnd  the  lessor  may  likewise  hav*' 


V 


'^'  . 


4ie 


tblog  til  €U0e,  ta€  wLkli  ezeepUs^  9mbm,fr9ier^  wad  Ike 
hhtf  be  ape  words ;  and  a  roerratioo  wiiidi  m  alwaji  af 
a  Ibiog  nol  m  etar,  but  aevrl  j  oeaied  or  luu^^d  oot  of 


{>>  BfML  lfl».  t  fill,  the  land  or  teoemeot  demised.     /»  PoUrii  enim  mis 


dart  tt  partem  rd  reiinerty  rtl  partem  deperth- 

wt$UiUy  et  iilapart  quam,  retinei  9tm  perrmm  eoat  ei 

rf)9ELI>T.fM.       itmpir/tai.    (^i)  But  out  of  a  genenJ  a  part  maj  be 

^  E.x'tu  f  E.  1.  i6. g^ccpted,  ai  otit  of  a  nanor,  an  acre,  ear  lerfo  gemeran 

s E.  X #6,34 A».  11' alifuid  excipitur,  and  not  a  pat  of  a ecniintr*  »  oot 

of  tvieoiT  acre*,  one. 


IA%  a.  Mtxertft  oomeUi  of  the  Latin  word  reaemo,  tial  is^  to 

proride  for  store  ;  as  when  a  man  deputetb  witb  hs 
land,  he  reserreth  or  proviJeth  lor  himself  a  rent  lor  his 
oim  liTelihood.     And  sometime  it  hath  the  ibroe  of  as- 

^r^  t  E.  4u  4B  9$  km.  ^^  ^^  cxceptiruf.  So  as  ('rj  sometime  it  aervetb  to 
|4i.M.  ''ADtc«47  a.)  reserve  a' Dew  thing,  riz.  a  rent,  and  (^sj  someliiiie  to 
(•)»H.^^  except  part  of  the  thing  m  e«»^  that  is  granted  (15;. 

47  ^  Jt  is  further  to  be  obserred,  that  the  lessor  cannot  re- 

«af     senre  to  any  other  bat   himself^  fi>r  Littleton   saith,  re- 
^J^I^J^^     sertfe  to  him*el/ (h).     f/;   If  two  joint-tenants  be,  and 


JUmwiim^ rmt  tB      (15)  hi  •  prweding  iKit#  Lord  erer,  die ftrwriitibei 

mteJ9itU'UmafU,0m€  Coke   wmeris,  that  memUoa  im  eal  »e  of  the  word  ;  c 

j0iffi  Irmrr^  amret  i9     ^fBOj^  of  a  thii^  newly  created  oat  in<:  a  more  proper  ten  than 

MA  ;  tmUti  bwdged     ^  ^  ^*^  demiMd.     Ante,  47  a.  mi/mh  far  the  latter  pMipoae.     Tht 

(lapra.)  Bat  here  he  ia  more  qoali-  learning  on  this  fabfect    wiD  be 


(/)  6  E  4b4b  14  E.  3.  ^^  "*  exprevion,  and  allow*  the    faunJ  oader  the  title 

*«^  «a^  A  ^^  Mji      word  to  be  apai«f  taier  oaed  to  rrevp/    V  iner*t  Abnd*BMoL — [Hargr.  a.  1. 

wm.  ^  a  vo.  /«»     p^  of  the  thii«  granted.    How-     143  a.  (232).l 


h»  remedy  by  diftrev  far  the  arrean,  wbeo  the  leaee  oomes  nsfco 
fetnofi.  2  Rol.  Abr.  406,  407  Plowd.42S.  See  farther  as  to  the  tlua^ 
oat  of  which  a  rent  ouy  be  resenred,  ante,  1<2  a.  toL  1.  p.  441. — [£tf.] 
(H)  For  the  reawo  of  this  mle,  fee  ante,  143.  vol.  l.p.442.ii.  (C).  IC 
howerer.  a  peraoo  makes  a  leaje  to  oommenoe  after  his  death,  rawninfc 
rent  to  his  hieirs ;  this  will  be  deeoMil  a  good  rent-s«nriee  arisii^  in  the 
heir,  not  by  way  of  purchase,  bat  as  iocideot  to  the  rev«rsioo  desoeodii^ 
to  the  heir ;  and,  therefare,  may  be  released  by  the  anecstor  durii^  his 
life,  which  it  could  not  be,  if  it  was  a  new  purchase  in  the  heir,  t  RoL 
Abr.  447.  pL  2.  2  Saund.  370.  But  where  a  father  and  his  son  and  heir 
apparent  demised  land  far  yean,  to  begin  after  the  death  of  Um  father, 
rendering  rent  to  the  son  by  his  proper  name ;  the  father  died ;  thelesaea 
«ntered;  and,  the  rent  being  behind,  the  son  distrained :  it  was  reaolTad, 
that  this  reserration  of  rent  was  utterly  roid :  far,  although  the  son  was 
Mr  to  Qw  father,  yet  he  could  not  have  the  rent  as  heir  to  kdv  father,  he» 


tbey  makea^Iease  for  years  by  parol,  or  deed  poll,  reserv- 
ing a  rent  to  one  of  them,  this  shall  enure  to  them  both  ;  ^^^^ 
hot  if  it  be  so  reserved  by  deed  indented,  it  9hall  enure 
to  bim  alone  by  way  of  conclusion  (i). 

fuj  Littleton  here  is  putting  of  a  case,  and  not  making  D^ertitjfbetufemar^^ 
a  lease,  for  then  he  would  not  resefve  the   rent  to  him,  ^crtatumofretuiothei 
but  to  bim  and  his  heirs,  for  otherwise  the  rent  shall  de-^^andiuiheirt'^^pi 
termine  by  his  death,  if  he  die  within  term  (16).   rw)  rtfervatum  general^. 
But  if  he  reserve  a  rent  generally  without  ihowing  Xoduringiktterm. 
whom  it  shall  go,  it  shall  go  to  his  heirs.     If  he  reserve  ^l^^ieX'  WE  4 
a  rent  to  him  and  his  assigns,  yet  the  rent  shall  deter- i^/liE.  3,  An.  85! 
mine  by  his  death,  because  the  reservation  is  good  but|^^^jj^g  D*'"4s 
during  his  life.      So  it  is,  if  He  reserve  a  rent  to  him  and  (tr)  MichwS.  Ja.  in 
his  executors,  it  shall  end  by  his  death,  because  Ibe  heirg^^^^^aiAteRby!^ 
hath  the  reversion,  and  the  rent  was  incident  to  the  re-  }^^^  ^  ^1*  Rot  1431. 
version  (17).    So,  if  a  man  warrant  land  to  B.  and  his  RjehmonJ  &  filite^^ 

(Ante,  215  b.     2R«L 

(16)  ^  Rent,  reserved    to  him  otrry  the  rent  to  the  heir,  if  the  Abr.  450.     It  Co.  3i. 

■nd  his  assigns  during  the  term,  or  lessor  i»  seised  in  fee,  and  he  con>  2  Rol.  Abr.  743.) 

to  him  his  executors  and  assigns  curred  in  the  judgment.    See  the  Vid.  ibr  this  word 

during  the  term,  determines  by  the  case  of  Sachevertll  and  Froffgatt,  Distrain,  Sect  .136; 

lesaor^s  death.     T.  2  Car.  B.  R.  East  23  Cha.  2.  in  Saund.  367.-^  ^ 

Noy.  D,  413.  12  Co.  n.  20.  and  Hil.  [Hargr.  n.  8.  47  a.  (290).] 
32Cniz.   RichnumeTM  caseJ*''     Hal.        (17)  V  Rendering  rent  to  him, 

MSS.— ^e  Pfoy.  96.     12  Co.  35.  his  heirs,  executors,  and  adminisr 

and  Cro.  Eliz.  2l7.-*But  notwith-  trators  good,  and  it  shall  go  to  the 

standing  the  cases  here  cited  by  heir.     Drakt't  catty  supra.     Ren- 

Lord  Hale,  it  was  adjudged,  whilst  dering  rent  to  him  or  hia  successors 

he  was  chief  justice  ol  the  king's  good,  and  the  successor  shall  hare 

bench,  that  the  words  during  the  it.*'   5  Rep.    Hal.  MSS. — [Hargr. 

term  are  of  themselves  aufTicieot  to  n.  9.  47  a.  (291).] 

-»« — - —    ■  • — ' '.. 

• 

cause  the  rent  was  not  reserred  to  the  heir;  and  he  could  not  have  it  by 
the  reservation  on  the  lease,  because  he  was  a  stranger  to  the  land,  and 
had  nothing  in  it  at  the  time  of  making  the  lease.  For  heir  is  the  only 
Word  of  privity  Inlaw  requisite  t^  the  reservation  of  rents ;  the  heir  be- 
ing, in  representation  in  point  of  taking  by  inheritance,  eadem  per3ona 
earn  anteeessore.  Oatts  v.  Friths  Hob.  130.  Note,  that  a  man  may  re-, 
serve  a  rent  to  himself  for  his  life,  and  a  different  rent  to  his  heir.  Ante, 
213  b.  214  a.  p.  %%  83.  See  further  as  .to  the  reservation  of  rents,  infra, 
n.(K)^£<i.] 

(I)  The  reason  of  the  difference  is  this ;  where  the  lease  is  by  deed- 
p6n,  or  parol,  the  rent  shall  follow  the  reversion,  which  is  jointly  in  both 
letsort ;  and  the  rather,  because  the  rent  being  somethbg  in  retribution 
for  the  land  given,  the  joint-tenant  to  whom  it  is  reserved  ought  to  be 
teised  of  it  in  the  same  manner  as  he  was  of  the  land  demised,  which 
waa  equally  for  the  benefit  of  his  companion  as  himself;  but  where  the 
lease  ia  by  deed  indented,  they  are  estopped  to  claim  the  rent  in  any  oth- 
er manner  than  as  it  is  reserved  by  the  deed^  because  the  indenture  ia  the 
died  of  each  party ;  and  no  man  shall  be  allowed  to  recede  from,  or  vapr 
M^own  solemn  act.  2  EUd.  Aln*.  447.  Vcnst.  161.  6  BltOk^^Abr.  flbr^Ed^l 
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assigni,  the  assigoee  must  voiich  during  the  life  of  &.» 
for  the  warranty  continues  but  only  during  the  life  of  B., 
for  the  warranty  ia  but  for  life,  for  want  of  words  of  in- 
heritance. But  if  the  warranty  be  to  B.,  his  heirs  anil 
aatfigoB,  00  as  he  hath  an  iuheritunce  therein,  then  his  as- 
signee ttUali  vouch  after  his  deceai^e.  So  if  the  rent  be  re- 
served to  the  lessor*  his  ht  irs  and  assigns,  so  as  it  be  in* 
cident  to  the  inheritance,  tiien  shall  ail  the  assignees  of 
the  reversion  enjoy  the  same  (k). 


(K)  In  Saehever9Uv,Fn)ggatt,  1  Vent.  161,  Lord  Hale  lays  down  some 
Useful  rules  respecting  the  reservation  of  the  rent.  He  saitl,  that  where 
the  reservation  of  the  rent  is  •^eucml,  the  law  directs  aocorilin^  to  the 
intent  and  tlie  nature  of  the  thin^demised  :  As  if  tenant  in  tail  makes  a 
lease  for  years,  rendering  rent  to  him  arul  hut  heirs,  the  rent  shall  pi  to 
the  Aetr  in  tuil  along^  with  the  reversion  :  for  the  law  usfes  all  industry 
imaginable  to  conform  the  reservation  to  the  estate.  So  where  tenant  for 
life,  the  remainder  over  to  several  by  Imiitation  of  uses,  with  jwwer  to 
make  leases,  demises,  reserving  reiit  to  him,  his  heirt  and  atti^nt^  it  shall 
be  adjudged  to  hdm  in  remainder*  fl  hitlock^t  case^  %  Co  70  b.  So  if  lessee 
for  100  years  makes  a  lease  for  50  years,  rendering  rent  to  him  and  hi* 
heirt  durin^the  term,  it  shall  go  to  the  executor.  So  where  a  copyholder 
by  license  leases,  rendering  rent  to  him  and  his  wife  during  their  lives, 
and  to  his  heirs,  where  by  the  custom  the  wife  has  her  free-bench,  the 
wife  shall  have  the  rent  as  incident  to  the  reversion,  though  not  party 
to  the  lease  ;  for  the  reversion,  if  possible,  will  attract  the  rent  to  it.  So 
where  the  word?  are  general,  they  will  be  expanded  according  to  law ; 
and  therefore  if  tenant  in  tail  to  him  and  the  heirs  male  %i  the  body  of 
his  father,  lete  the  land,  rendering  rent  to  him,  his  heirs  and  asfignt^  the 
rent  shall  go  to  the  heir  male  of  the  body  of  his  father,  though  he  be  not 
lieir  to  the  lessor  *,  for  it  is  inciilent  to  the  reversion.  Cothcr  v.  Merrick^ 
Hardr.  91.  93.     2  Saund.  371.  ed.  Wms. 

But  where  the  reservation  is  particular,  as  to  the  le«sor,  without  going 
further,  or  to  the  lessor  and  his  assigns,  there  the  rent  shall  dctemiine 
with  his  death,  though  the  lease,  upon  which  it  is  reserved,  be  still  con- 
tinuing :  for  the  reservation  is  good  only  during  his  life,  and  it  shall  never 
be  carried  further  than  the  period  of  time  the  lessor  himself  has  fixed  it : 
and  therefore,  in  this  case,  the  agreement  of  the  parties  prevents  the  con- 
struction of  law.  Hardr.  91.  So  where  the  reservation  is  special,  and 
to  improper  persons,  there  the  law  follows  the  words.  And  therefore 
if  rent  is  reserved  to  the  lessor,  and  his.executors,  he  having  the  fireehold, 
it  will  determine  at  his  death ;  because  the  reversion,  to  which  the  rent 
is  incident,  descends  to  the  heir.  So  if  a  lease  be  made  of  a  term  for 
years,  reserving  rent  to  the  lessor  and  his  heirs,  such  rent  will  determine 
by  the  death  of  the  lessor :  for  the  heir  cannot  have  it,  as  he  could  not 
succeed  to  the  estate,  being  only  a  chattel ;  and  the  executor  camiot  have 
it,  there  being  no  words  to  carry  it  to  him.  1  Ventr.  I6I.  But  where 
a  man,  seised  of  land  in  fee,  made  a  lease  for  years,  reserving  rent  to 
him  and  his  assigns  during  the  iemv,  it  was  adjudged,  that  this  reserva- 
tion should  not  determine  by  the  death  of  the  lessor^  but  the  rent  should 
go  to  this  heir ;  for  though  there  was  no  mention  of  the  heirs  in  the  re- 
servation, yet  there  were  words  which  evidently  declared  the  intention 
of  the  lessor,  that  the  payment  of  the  rent  should  be  of  equal  duration 
with  the  lease ;  the  lessor  having  expressly  provided,  that  it  should  be 
]Miid  during  the  term ;  and  consequently  the  rent  must  he  carried  over  to 


•^*  Feat^ljf  rentJ^    $a  k  is,  if  the  rent  be  reseryed  (**4)* 

•very  two  or  threeor  more  years  (18).     Of  rents  Little-  The  rent  mmf  here- 

'  ^  \      /  strved  every  year^  or 

ton  doth  excellently  treat  in  his  Chapter  of  Reats^  and  every  two  or  three 
thereibrein  this  pkce  thus  much  shall  suffice.  ^^''''' 

m 

***  But  in  stick  case  it  behoveMj  that  the  les^rt  be  (415)* 

wised  in  the  same  tenements  at  the  time  of  his, lease  ;  47  b. 

far  it  is  a  good  plea  far  the  lessee  (ly)  to  say,  that  l^^'.^'fLZ'!^^ 
lessor  had  nothing  in  the  tenements  at  the  time  qf  the  the  time  of  the  deme^ 
lean."     And  .he  reason  of  this  ia,  for  that  in  eyery  con-  ^j^XTS'te^- 
tract  there  must  be  quid  pro  quo^  far  contractus  est  tier 
quasi  actus  contra  actum  ;  and  therefore  if  the  lessor 
hath  nothing  in  the  land,  the  lessee  hath   not  quid  pro 
quo,  nor  any  thing  for  which  he  should  pay  any  rent. 
And  in  that  case  he  may  also  plead^  that  the  lessor  nonornon4imisii,tee,: 
dimisit,  and  give  in  evidence  the  other  matter  (iSO). 

(18)  See  further  aa  to  reserva-  rent  it  is  g;ood  without    alleg^ing^ 

tion  of  rent,  Vin.  Abr.  tit  Reaervm-  seisin."    £0  E.  3.     Berr.  132.    21 

tion,  and  Gilb.  Treat,  on  RenU.—  H.  7.  32.    Hal.  MSS.— [Hai^.  b. 

[Harg;r.  n.  ip.  47  a  ]  9.  47  b.  (306).] 

(I9f)  »*Ab/a,  this  diversity.     In        (20)  **  18E.  a  16.     Brief,  747. 

pleadings  a  lease  one  oo^ht  to  say,  Dy.  1^2.     Mkriyrte  and  Hardye.*^ 

that  the  lessor  was  teued  and  de  Hal.  MS9.— [Harg;r.  a.  10. 47  b*} 
mised;    but  in  count  in  debt. for 


the  heii^  who  came  into  the  inheritance  afler  the  death  of  the  lessor,  and 
would  have  succeeded  in  the  possession  of  the  estate,  if  no  lease  had  been 
Bade :  and,  if  the  lessor  had  aasiipoed  over  his  reversion,  the  assignee 
should  hare  had  the  rent  as  incident  to  it ;  because  the  rent  was  to  con- 
tinue during  the  tenUr  and  must  therefore  follow  the  reversion,  since  the 
lessor  made  no  particular  disposition  of  it,  separate  from  the  reversion. 
Sury  V.  BrowTi^  Latch.  99, 100.  Ventr.  163.  So  if  a  lease  be  made  for 
years,  reserving  rent  during  the  term  to  the  lessor  his  executors  admi- 
nistrators and  assignsi,  the  rent  goes  to  the  heir :  because  the  reservation 
being  to  the  lessor  and  his  assigns  during  the  term,  the  words  execvttort 
and  adminutratore  are  void,  aad,  the  lessor  having  the  'iiiheritance,  sach 
express  words  evidently  discover  the  intent  of  the  contract,  and  that  the 
lessee  agreed  and  bound  himself  to  the  payment  of  tfie  rent  .during  the 
continuance  of  the  demise.  Sacheverell  v.  FroggtUt,  2  Saund.  307.  2  Lev. 
13.  Raym.  213.  Ventr.  161.  And  for  the  same  reason,  if  a  termor  for  /ifty 
years  leases  for  twenty-five  years,  reserving  rent  to  him  and  his  heirs 
during  the  term^  the  executors  shall  have  the  rent. after  the  death  of  the 
lessor.  Ventr.  162.  Note,  that  where  no  reversion  is  left  in  the  lessor, 
and  the  rent  is  reserved  to  his  executors,  administrators,  and  assigns,  it 
will  go  to  them,  and  not  to  the  heir.  Jenieon  v.  Lextngton^  1  P.  Wms.  555. 
£t  vid.  ante,  vol.  I .  p!  44  L  n.  (B)  •  Where  tenant  for  life  and  the  person 
ID  reversion  join  in  a  lease  for  life,  or  gift  in  tail,  by  deed,  reserving-  a 
rent,  this  shaQ  enure  to  the  tenant  for  Ufe  only,  during  his  life,  and  after 
his  death  to  the  person  in  reversion.  Apte,  214  a.  p.  &■  See  further  on 
the  subject  of  this  note,  3  Preit  Ceov.  184— 189.-4  ^tf.] 
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^fmtM'i/ikekmuMb^    ^  Bxctpt (x)  the  ktue U made  bjf  deed  indented^  4«c.'' 
(x)  45  E.  3. 7.  If  ^®  lease  be  made  by  deed  indented,  then  are  both  par- 

20E.4.io.  31 H  6.  ties  concluded  (l)  ;  (y)  but  if  it  be  by  deed   poll  the 

48.    35  H.  o«  34. 

9H.6.35.     14H.4. 


2.  Leate  ^  ett^fpei.  Qj^  Losses  bj  estoppel  are  such  ma  are  made  bj  penooi  who  IwTe  lao 
^)  i  E.  2.  Estop*  2d3.  interest  at  the  time,  or  at  least  do  retted  estate,  but  are  to  operate  on  tbeir 
39  £.  3. 13  PI.  Com  ownership,  when  they  shall  acquire  the  same.  That,  if  an  heir  appsrenl, 
434  18  E«  3  16.  or  a  person  having  a  contingent  remainder^  or  an  interest  under  an  extern^ 
15  E.  3.  Estop.  08.  ^ry  devise^  or  who  has  no  title  whatever  at  the  time,  make*  a  lease  by  ^ 
14  U.  4.  32.  (Mo.  indenture^  or  by  a./ine  nir  e^neesyU^  and  afterwards  an  estate  Tesis  in  hia^ 
^)  this  indenture,  or  fine,  will  operate  hy  way  of  estoppel,  to  eotitle  the 

lessee  to  hold  the  lands  for  the  term  granted  to  him ;  and  this  astoppit, 
when  it  becomes  efficient,  and  ean  operate  on  the  interest,  will  be  fed  hy 
the  interest ;  and  th^  lease  will  be  deemed  as  a  lease  derircfd  out  of  an 
actual  ownership.  fFeale  and  Lower^  PoUexf.  54.  4  fiac  Abr.  Leaaes  (O). 
S  PresL  Conv.  136.  And  in  such  case,  where  a  lease  is  made  by  indeo* 
ture,  the  lessor  and  lessee  are  concluded  from  avoiding  the  lease :  and  if 
an  action  be  brought,  and  the  plaintiff  declare  on  the  indenture,  and  the 
defendant  plead  that  the  lessor  nil  habuU  tn  tenementit^  the  plaintiff,  in- 
stead of  replying  the  estoppel,  may  demur :  because  the  estoppel  appeals 
»  on  the  record.     Palmer  v.  Ekins,  Stra.  IIS.    11  Mod  411.     Ld.  Raym. 

1550.  S.  C.  And  the  law  is  the  same,  if  the  defendant  pleads  what  i» 
tantamount  to  a  plea  of  nil  habuit  in  ttnementis  :  as  that  the  lesior  had 
only  an  equitable  estate  in  the  premises.  Blake  v.  Foster^  8  T.  R.  48r ; 
and  see  Palmer  v.  Ekinty  supra ;  and  n.  (M)  infra. 

It  has  beeir  determined  that  the  assignee  of  a  reversion  may  take  ad« 
vantage  of  an  estoppel,  because  it  runs  with  the  land.  Palmer  v.  Ekint^ 
stipra.  So,  where  covenant  was  brought  on  an  indenture  of  lease  by  the 
assignees  of  the  lessor  (a  bankrupt);  the  defendant  pleaded  that  the  lessor 
nil  habuit  in  tenemfniit ;  it  was  held  ba<l,  on  general  demurrer.  Parker 
v.  Manninfr,  7  T.  R.  537.  in  like  manner  it  has  been  adjudged,  that  au 
assignee  of  the  lessee,  under  a  lease  by  indenture,  cannot  plead  that  the 
lessor  did  net  demiM.  Tdyhr  v.  J^eed/iam,  2  Taunt  27&  The  rule,  that 
a  tenant  shall  not  be  permitteil  to  set  up  an  objection  to  the  title  of  the 
landlord,  under  whom  he  holds,  is  not  a  mere  technical  rule,  but  one 
founded  in  public  convenience  and  policy.  Hence,  a  lessee  of  land  in  the 
Bedford  level  cannot  object  to  an  action  by  his  landlord  ibr  a  breach  of 
covenant  in  not  repairing,  that  the  lease  was  void  by  the  stat.  15  Car.  S. 
c  17.  fi>r  want  of  being  registered  ;  such  act  enacting,  that  ^  no  lease, 
^  should  be  of  force  but  from  the  time  it  should  be  registered,**  not 
avoiding  it  as  between  the  parties  themselves,  but  only  postponii^  its 
priority  with  respect  to  subsequent  incumbrancers  registering  their  titles 
before.  Hodton  v.  Sharpe^  10  East,  350.  But  it  seems,  that,  in  order  to 
give  a  party  the  benefit  of  an  estoppel,  in  all  cases  where  it  it  neoessary 
to  set  forth  a  title,  a  good  title  must  appear  on  the  face  of  the  declaration ; 
for  in  J^okes  v.  Awdor  it  was  resolved,  by  all  the  judges,  that  although 
they  would  not  intend  a  lease  to  be  good  by  estoppel  only,  yet  where  it 
appeared  on  the  face  of  the  declaration  to  be  so,  the  assignee  of  such  a 
lease  could  not  maintain  an  action  for  the  breach  of  any  of  the  covenants 
contained  in  the  lease.  Cro.  Eliz.  37S-  436.  So  where  covenant  was 
brought  against  a  lessee  for  years,  on  an  indenture  of  lease,  and  it  ap> 
pear^  on  the  declaration,  that  the  lease  was  executed  by  a  tenant  for  life» 
that  the  plaintiff,  the  reversioner,  who  was  then  uwler  age,  was  named 
in  the  lease,  but  that  the  lease  had  not  been  executed  by  him  until  after 
the  death  of  the  tenant  for  life,  judgment  was  given  for  the  defendant, 
on  the  ground  that  the  lease  was  void  by  the  death  of  tenant  for  life; 
BuUer,  J.  observing,  that  the  court  could  not  proceed  on  the  doctrine  of 
estoppel  in  this  case,  beoause  it  was  admitted  by  the  plaintiff  on  the 
pleadings,  that  he  did  not  execute  until  after  the  death  ef  the  tenant  for 
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lessee  is  not  *estopp6d  (o  say,  that  the  lesser  had  nothing  (41  &)^ 

at  the  time  of  the  lease  made  (m).    A.,  lessee  for  the  life  o(Leaie  for  jftars  ky  te* 

rumi  puT  autre  vie,  is 

..... — — -^ -  void  on  deaih cestui 

que^  tfurugk  Ou  lemor 

life,  Lfidford  v.  Barber,  1  T.  R.  B6.  So  where  the  plaintiff  declared,  that  <5[*«*wcr«fr  pwrehatei 
by  deed  made  between  her,  at  tUtomeyfor  L  5.,  on  the  one  part,  and  the  *'**  *'«'«'•*'''*• 
delendaiit  on  the  other,  she  demised  a  house  to  the  defendant,  and  that 
be  eoTeitianted  to  pay  the  rent  to  I.  S.,  and  then  assig^ned  a  breach,  in  the 
non-payment  of  the  rent,  to  the  damage  of  the  plaintiff  (the  attorney):  on 
demwrer  the  court  held,  that  it  appearing^  on  the  declatation  that  the 
lease  was  void,  because  it  was  not  made  in  the  name  of  I.  S.,  whose  house 
it  appeared  to  be  {WUks  v.  Back,  Z  East,  142.),  and  that  the  plaintiT 
only  made  it  as  his  attorney,  there  could  not  be  any  estoppel ;  and  then 
tike  oorenant  to  pay  the  rent  was  void,  and  consequently  the  plaintiff 
ooQld  not  maintain  the  action.^  Frontin  v.  Smally  Ld.  Raym.  1418.  $.  C.  . 
Stra.  705.    It  ^heuld  also  be  observed,  that  it  is  a  rule,  that  do  lease  that 
eah  operate  by  way  of  passing  an  irUertii,  will  operate  by  way  of  estop^  ^ 

pel.    Infra,  45  a.  p.  43^.  2  ^est.  Con  v.  137.  And  where  a  lease,  hj  in- 
denture^ takes  .effect  in  point  of  interest,  which  interest  may  be  co-exten- 
sive with  the  lease  in  point  of  duration,  but  in  fact  determines  before  it,  the 
le^se  may  then  be  avoided,  and  the  parties  are  not  estopped  from  shpw*    . 
ing^  the  facts  which  determined  the  lease ;  as  where  A.  lessee  for  life  of 
6.  makes  a  lease  for  years  by  deed  indented,  and  afterwards  purchases 
tbe  reversion  in  fee ;  B.  dies ;  A.  shall  avoid  his  own  lease ;  for  he  may 
tsmfesa  and  avoid  the  lease  which  took  effect  in  point  of  interest,  and  de«. 
termined  by  the  death  of  B.    Infra,  47  b.   Treport^t  case,  6  Co.  15  a. 
MrudneU  T^RobertM,  2  Wils.  143.    1  Selw.  498.  4  BacAbr.  191.    So  it 
leems  that,  in  an  action  by  a  lessor  fer  a  breach  of  covenant,  on  an  inden- 
itire  of  lease,  in  not  repairing,  &c.  the  lessee  is  not  estopped  from  showing 
that  the  lessor  was  only  seirod  in  right  of  his  wife  for  her  life,  and  that   . 
she  died  before  the  covenant  broken ;  because  an  interest  pasted  by  the 
lea»e.    Bidke  v.  Farther,  8  T.  R.  487.— [^.] 

(M)  Aoc.  Leteit  v.  WiUis,  I  Wils.  314.    Et  vid.  Taylor  v.  ^eedham^ 
9  Taant«  278.    But  nU  tuUfuit  in  tenementit  cannot  be  pleaded  to  an  ac- 
tion for  use  and  occupation,  Lewis  y.  ff^i/&«,  supra ;  nor  can  it  be  given  in 
evidence  in  this  action.  Cooke^  Clerk  v.  Loxle^t  5  T.  R.  4.  Et  vid.  TSrooks-  ' 
hy  ▼.  WaitSy  I  Marsh.  38.  6*Taunt.  333.   Neither  will  a  defendant,  who 
Ittf  obtained  possession  under  the  plaintiff,  be  permitted  to  show  that  the 
plaintiff*s  title  has  expired,  unless  he  solemnly  renounced  the  plaintiff** 
title  at  the  time^  and  commenced  a  fresh  holding  under  another  person.. 
Proof  of  payment  of  rent  to  a  third  person  claimmgtitie  is  not  sufficient, 
without  a  formal  renunciation  of  the  plaintiff's  title.  Balls  v.  Westwood^ 
2  Camp.  It.    But  where  a  tenant  by  mistake,  or  misrepresentation,  pays 
rent  to  a  penon  not  entitled  to  demand  it,  he  will  not  be  precluded  by 
•ach  pajment  from  giving  evidence,  on  a  plea  cff  n(m  ienuit  in  replevin 
against  the  supposed  landlord,  to  prove  that  the  latter  is  not  entitled  to 
the  rent  Rogers  v.  PtteKery  1  Marsh.  541.     And  it  has  been  determined^- 
that  to  an  avowry  for  rent  the  tenant  may  plecul  payment  of  a  ground 
r«nt  to  the  original  landlord,  on  the  principle  that  the  ground  rent  if  as  a 
prior  charge  on  the  land.  Sapsford  v.  Fletcher,  4  T.  R.  611.    So  he  may  . 
plead  payment  of  an  annuity,  secured  out  of  the  lands  demised  previously    . 
to  the  demise  to  him,  for  the  arrears  of  which  the  grantee  of  the  anniiity 
•  had  threatened  to  distrain ;  for  a  payment  to  a  paKy  having  a  prior  charge 
CO  the  land,  and  threatening  to  distrain  if  that  be  not  satisfied,  will  be 
Qonsidered  as  a  payment  to  the  immediate  landlord.    Taylor  v.  Zamira^ 
2  Marsh.  930,    And  it  seems  that,  in  such  case,  if  the  sum  paid  by  the 
tenant  exceeds  the  rent  due  to  his  landlord,  it  will  create  an  assumpsit  on 
tbm  part  of  the  landlord  to  repay  him  such  excess,  as  money  paid  to  hi& 
nae.    Per  Bnrrough,  J.    Id.  226. 

Nate,  that  the  action  for  use  and  eccupation  is  givot  by  rtat.  11  Gee.  Ct 
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(417)*  B.y  tnftke0  a  lease  *fbr  years  by  deed  indented,  tnd  after 

porchaaes  the  reversioo  in  lee ;  B.  dieth,  A.  shall  avoid 
his  own  lease*  for  he  may  confess  and  avoid  the  lease 
which  took  effect  in  point  of  interest,  and  determined  by 

Lease  foryemn  by  me  ^^^  ^^^^^  ^^  ^'  (^)-  ^^^  *^  ^'  ^^^  nothing  in  the  land, 
having  no  interetubnit^nd  made  a  leafle  for  years  by  deed  indented,  and  after 

^ehntuiU Utnd^^oedt^^^^^^^  ^^^  '^'^^^  ^^^  lessor  ii  as  Well  concluded  as  the 
hy  eeioppei,  lessee  to  say,  that  the  lessor  had  nothing  in  the  land  (^l); 

and  here  it  worketh  only  upon  the  conclusion,  and  the 
lessor  cannot  conless  and  avoid,  as  he  might  in  the  otbef 
case. 

Ho  mhere  a  man  inke$  '  (^)  ^^^  ^^^  ^^^  ^  \t^s^  of  his  own  laAd  by  deed  in- 
a /e«co/^«ipnton<f,  dented,  reserving  a  reat,  the  lessee  is  concluded,  (a) 
teem  at  ioahateof  But  if  a  man  take  a  lease  of  the  herbage  of  his  own  land 
J^  u*H*6*93  ^y  ^^^^  indented,  this  is  no  conclusion  to  say,  that  the 

8  H.4.1  lessor  had  nothing  in  the  land,  because  it  was  not  made 

^]^!!t'co^'^  ^^  ^^®  **"^  *^^^"  •  f^^  ^^^  '^  *  "**"  ^^^  *  ^^^^  for  years 
Banco.  (Cro.  Cha.     of  his  own  land  by  deed  indented,  the  estoppel  doih  not 

(A)^Mich.31 4b  32 El.  continue  after  the  term  ended  (22). 

in  Communi  BaAccv  adjudgvd  in  London's  oase» 

^?3^^         I.       *  For  by  the  making  of  the  lease,   the  estoppel  doth 

Etteppeldetermmetbjf  /  ,      .      a^i.  j     4.    .       i  . 

the  ending  ef  the  term.  gTOw,  and  consequently  by  the  end  of  the  lease,  the  es- 
(e)  38  H.  6. 24.  toppql  determines  (1^3),  (^cj  and  that  *part  of  the  inden- 

30  E.  3.  21.    (Ante, 

229  a.}                             (21)  *'  Ei  videtur,  (hat  by  pur-  dentare  to  dineMor,  he  ehfefl  mi 

*48  a.             chase  of  the  land,  that  h  turned  hure  anise  dunngp  this  lease.'*  Hal 

into  a  lease  in  interest,  which  be-  MS8.--[Hai9r.  n.  12.  47  b.  (SOS.)} 

fore  was  purely  an  estoppel.    Vid.  (23)  « 30  £.  3.  31.   Vid.  14  H.f . 

tamen,  P.  3  Car.  C.  B.  Crook,  n.  2.  3t!.  per  enriw^.     B«tt  if  it  be  evtop- 

Jtfum  and  JIforru.'*    Hal.  MS6.—  pel  by  mstter  of  reoord«  ah  by  fine* 

SeeCro.  Cha.  109.—[Hai:gpr.n.  11.  «e.  it  oontinwea  aftef.     2B.  4.^ 

47  b.  (387).]  Hal.  MSSl— [Hargr.  n.  13.  47  K 

(22)  «Vid.  4  H.  6.  7.     If  dis.  (309).] 
seisee  makes  lease  for  years  by  in- 


c.  19.  s.  14,  whereby  it  is  enacted,  thAt  landlords,  where  the  agre^tiU  it 
not  by  deedy  may  recover  a  reasonable  satisfaction  for  the  landi^,  tenements, 
or  hereditaments;  held  or  ooeupieil  by  the  defendant,  in  an  action  on  th<i 
case,  for  the  ate  and  occupation  of  what  waft  so  held  or  et\}oyed ;  and  ifi 
in  evidenee  on  the  trial  of  such  actibn,  any  parol  d<»nlis^  or  any  agire^ 
ment  (not  being  by  deed),  whereon  a  certain  rent  war  r«setved,  shall 
appear,  the  plaintm  ih  such  action  lAiall  not  theretok-e  bie  notasuit^^  ^Qt 
may  make  use  thereof  as  att  eTidence  of  the  qaatttum  df  the  dkin«|(^t<^ 
be  recovered.     See  post,  Cha[9.  ^  — [Ed.] 

(N)  lo  Gt/MOiiT.  Hoare^  1  Salk.  275,  Holt  C.  J.  obetrv^^  thst  ^^ 
reason  #f  this  ease  wav,  becailse  teniht  for  lift)  htfl^c' fHs^lHrfd,*  vfii^  is 


ture  which  belonged  to  the  bsnee,  <loth  nfter  the  teria 
ended  belong  to  the  les9or|  which  should  not  be  if  the  es- 
toppel continued  (o). 

When  Littleton  wrote,  many  persons  mi.^ht  make  leases  4S  b, 

fcr  year^,  or  for  life  or  "lives,  at  their  will  and  pleasure,  J^  oywh^mleatum^' 
Tvhich  now  cannot  make  them  firm  in  law/    And  some       *    ^44  a. 
persons  may  now  make  leases  for  years,  or  for  life  or 
lives  (observing  due  incidents),  firm  and  good  in  law, 
who  of  themselves  could  not  so  do  when  Littleton  wrote, 
and  this  by  force  of  divers  acts  of  parliament  ("dj  ;  asW33H.  «.«p.lJt 

rx  «••  r^i.  .        T         «      .       ^1  Eliz.  not  printed 

namely,  32  H.  8,  1  Eliz.  13  Eliz.  and  I  Jac.  Regis,  ofbutin  theAbhd^ 

which  statutes  one  ii  enabling,  and  the  rest  are  disabling.  ?Jf"\ol?i*'^**'  ^It 

,  .  ^         .         i.^^'    18  Eli*,  cap.  t. 

When  Littleton  wrote,  bishops  with  the  confirmation  of  1  Jac^cap.  3. 

the  dean  and  ehapter,  master  and  fellows  of  any  coUe^, 

deans  and  chapters,  master  or  guardian  of  any  hospital 

and  his  brethren,  parson  or  viear  with  the  consent  of  the 

patron  and  ordinary,  archdeacon,  prebend,  or  any  other 

body  politic,   spiritual,  and  ecclesiastical  (concurrents 

hus  hiis  qua  in  jure  requirunturj,   might  have  made 

leases  for  lives  or  years,  without  limitation  or  stint  And  ^  q^  ^^  ^^  ^  ^ 

•o  might  they  have  made  gifts  in  tail  or  states  in  fee  at  <^^»b^i<ml1  P«n»ni. 

their  will  and  pleasure,  whereupon  not  only  great  decay  CoU^  cwe/MEvIi; 

of  divine  service,  but  dilapidations  and  other  inconve-^J?®^*^**"]!**' 

niences,  ensued,   and  therefore  they  were  disabled  and  (i  Sti  igt.)  ' 

restrained  by  the  said  acts  of  1  Eliz.  18  Eliz.  and  I 

Jac.  Regis,  to  make  any  state  or  conveyance  to  the  king 

at  all,  or  to  the  subject  ;  but  there  is  excepted  out  of  tht 

lestraint  or  disability,  leases  for  three  lives,  or  one-aad- 


a  grr«ater  estate,  and  the  leaie  will  not  require  any  estoppel,  if  the  lifii 
endure. — [AU] 

(O)  That  a  lease  for  years  may  operate  as  to  part  by  estoppel,  and  as  tei 
ithe  residue  by  passing  an  interest,  see  OUman  r,  Hoare^  1  Salk.  275.  But 
it  is  a  rule,  that  estoppels  ou^ht  to  be  mutual,  otherwise  neither  party  it 
bound  by  them ;  therefore  if  a  man  takes  a  lease  for  years  of  his  own  landi 
from  an  infant  or  feme  corert  by  indenture,  this  works  no  estoppel  oa 
either  part,  because  the  infant  or  feme  covert,  by  reason  of  their  disabili- 
ty to  contract,  are  not  estopped.  Poet,  352  a.  Cro.  Eliz.  S7.  700.  A 
lessor  is  net  estopped  by  his  deed  from  goings  into  evidence  to  show  that 
a  Cellar,  which  is  situate  under  the  demiB<3  premis<^  particularly  de* 
icribed^  was  not  intended  to  be  demised*  Doe,  d.  Freeland  v.  Sent<i  \ 
T.  K  701.  See  further  aa  to  estoppel,  port,  352  a.  Book  LU.  Chap,  %^ 
•f  Pleading.-4i^ 

Voju  u.  9  % 
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twenty  yearst  with  such  reservation  of  rent,  and  with 

such  other  provisions  and  limitations,  as  hereafter  shall 

(Cro.  Chi.  16. 47. 50.  appear.      Aiso  they  may  make  grants  of  ancient  offices 

154'*''/Mod!*W**^    of  necessity •  with  ancient  fees,  concurrentibus  hiis  qux 

Finch.  191, 192, 193.  injure  requtrufiturj  for  those  j^nts  are  not  within  the 

Ji^'mO^'    ^^    statute  of  35?  H.  8.  but  by  construction,  they  are  not  re- 

(419)*  atrained  by  the  statutes  of  1   Eliz.  and  13  Eliz.  because 

these  ancient  offices  ho  of  necessity,  and  with  the  ancient 

feeSi  and  so  no  dimunition  of  revenue  (24). 

B^ttof.93  J7.a.  There  be  three  kinds  of  persons  that  at  this  day  may 

ienants VI  (aii may      make  leases  for  three  lives,  &c.  in  such  sort  as  hereafter 

Una  or  .'.1  year*,  jo  M  is  expressed,  which  could  not  so  do  when  Littleton  wrote, 
$$ktndihmri$tuM!         • 

First,  any  person  seised  of  an  estate  tail  in   his  own 
right. 

mid e$eluUuiUt, seised     Secondly,  any  person  seised  of  an  estate  in  fee-simple 
jwe  sedesim^  so  as  to  ,      .        ..^     ^,.      ,        , 

"hmdthdrsueoessors!  ^n  the  right  of  his  church, 

mid  husband  and  wift^     Thirdly,  sny  husband  and  wife  seised  of  any  estate  of 
iccsaas  hbtndker    inheritance  in  fee^simple  or  fee-tail  in  the  right  of  his 


mi4  Hmr  hairs. 


(94)  *<  Vid.  29  Eliz.  Case  of  ike  then  it  shaU  be  intended  to  hare 

Bishop  of  Chester^  who  had  an-  been  usually  so  granted,  and  such 

eiently  used  to  have  a  counsel  who  grant  to  two,  or  in  reTertion,  shall 

hud  a  fee.     This  grantable  bj  the  bind  the  successor.  T.  8  Car.  B.  R. 

bishop  with  consent  of  dean  and  Crook,  n.  2.  Walker  and  Lamh^  M. 

chapter.     JVo/a,  thou^  it  be  not  8  Car.  B.  R.  Crook,  n.  19.     Youag 

an  office  of  tine  which,  &e.  yet  and  Steele,  concemin«;  the  official 

grantable,  if  of  necessity,  as  in  the  and  commissary  of  the  Bishop  of 

case  of  the  Bishop  of  Gloucester,  Lincobi,  and  the  register  of  the 

founded  within  time  of  memory.  Bishop  of  lloohester."    Hal.  MSS. 

M.  1  Car.  C.  B.  Crook,  n.  8.    Cook  Ley.  75.  is  contrary  te  Oee*s  eass^ 

and  Yovng.    Fide  that  it  is  bolden,  cited  by  Lord  Hale. — See  further 

that  though  it  be  a  new  office,  yet  as  to  the  grant  of  offices  by  eccle- 

if  necessary,  and  the  fee  is  reasona-  uattical  persons.  New  Abr.  Office*, 

ble,  being  confirmed,  it  shall  bind  D.  See  also  in  Burr,  part  4.  vol.  1. 

the  successor ;  and  vide  the  grant  page  219.  the  ease  of  Sir  John  TVs- 

of  ancient  office  and  fee,  with  the  lavmty  and  tfu  BiAop  of  Winches- 

addition  of  a  new  fee,  which  not-  ter,  in  which  the  court  held,  that  aa 

withstanding  seems  good,  because  office  and  fee  wbioh  existed  before 

the  office  is  ancient.    M.   2  Car.  the  1st  of  Eliz.  are  not  within  the 

C.  B.  Crook,  n.  7.  GeeU  ease.    If  it  restraint  of  that  atatute,  but  that 

had  been  usual  to  grmnt  an  anci^t  they  may  be  granted  as  before  the 

offioe  to  one  only,  a  grant  to  two  it  statute,  and  that  the  utility  or  ne- 

not  good.     But  iif  it  has  been  once  cessity  of  the  office  is  not  more  ma- 

^nted  to  two  er  granted  in  re-  terial  since  than  it  was  before^— 

Tarnoo  Mora  tba  iUtute  1  ]£lia.,  [Hargr.  o.  1. 44  a.  (SS6).] 
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wife,  or  jointly  with  his  wife  before  the  coverture. or 

after,  viz.  the  tenant  in  tai],  by  deed,  to  bind  his  issues 

in  tail  (p),   but  not  *the  reversion  or  remainder ;  the 

bishop,  &c.  by  deed,   without  the  dean  and  chapter,  to  "*'') 

bind  his  successors  ;  the  husband  and  wife,    by   deed  to 

bind  the  wife,  and  her  and  their  heirs  {25);  and  these  are 

made  good  by  the  statute  of  32  H.  8.  which  enableth 

them  thereunto. 

But  to  the  making  good  of  such  leases  by  the  said  C^reumtimuet  re^ttU 
statute,  there  are  nine  things  necessarily  to  be  observed  *  *"***' 

belonging  to  them  all,  and  soime  other  to  some  of  them 
in  particular. 

First,  the  lease  must  be  made  by  deed  indented,  and  joje's  case.  (3  her 
Hot  by  deed  poll,  or  by  parol  («6).  ^  438.  Cro.  Ja.  M. 

Secondly,  it  must  be  made  to  begin  from  the  day  of  , 

the  making  thereof,,  or  from  the  making  thereof  (t7). 

*Thirrl1y,  if  there  be  an  oM  lease  in  being,  it  must  be  M4  b. 

Surrendered  (SS)  or  expired,  or  ended  within  a  year  ofs  Co.2.£lm«r'i  cu^ 

(3S)  "*  QtfM<l  leases  by  hmbiind  (^)  fiee  New  Abr.  leam,  (£.  ^) 

and  wife.     Hiisbandand  wife  seised  — [Hargr.  n.  3.  44  a^;] 

to  them,  and  the  hein  of  the  body.  C^7)    '*  Vid.  T.  EIu.  Dy.  346. 

•f  the  husband  make  lease  for  Uiree  Lease  for  20  yean  to  bei^in  at  next 

lires,  rendering  the  ancient:  r^rit;  Michaelmas    seemi  f^ood."     H^ 

hasband  dies:  this  shall  not  bind,  M8S — See  farther  as  to  the  time 

the  wife.     Adjudg^ed,  because  the  when  such  leases  should  begin,  and 

statute  speaks  of  the  wife^s  inherit-  the  diflterence  between/rom  iheda^ 

ance.  H.  14  Elis-  C.  B.  n.  5.  D.  D.  of  making  and  from  ihe  tnahing.  • 

Husband  and  wife  jointly  seised  by  New  Abr.  i4easesy  (G.)  rule  2.  and 

purchase  to  them  and  their  heirs ;  ante,  46  b.  p.  408< — [llargr.  n.  4^ 

the  husband  alone  during^  the  co^er-  44  r.  (357*).] 

ture  makes  lease,  rendering  the  an-  [See  ante,  p.408.  n<(D).]-*-[  Ed.] 

cient   rent :  dubUaiur  if  it   shall  (28)    **  Feme  covert  tenant  for 

bind  the  wife,  because  the  proviso,  life  ;  reversion  in  tail ;  husband  sur- 

whieh  requires  the  wife*s joining,  renders;  tenant  in  tail   leases  for 

speaks  only  of  husband  seised  in  three   lives;  the    wile  dies.    Ad* 

nghtof  his  wife,,/$ni/i«r  per  eom-  judged,  that  thiii  is  a  good  lease  t« 

poniUmem,  M.  1  Carr.  C.  B.  Crook,  bind  the  issue.  SifdenhiHn9nd  Copi^ 

R.  15.  Smith  and  Trinden.''    Hal.  cited  by  Popham.    Mo.  783.''  Hal> 

llS3.-~[Uiirgr.  n.2.4ia.  (^6).]  MSS.— |Hargr.  n.  1.44  b.  (258).) 


(P)  In  coaseqaenoe  of  the  statute  De  donitt  all  leases  maile  by  tenanti 
ia  tail  might  have  been  avoided  by  their  issue,  dr  by  the  persons  entitled 
to  the  remainder  or  reversion ;  but  by  tiie  32  H.  8.  c  38.  leases  madef 
aeoording  t»  the  diraetiens  ef  this  st^tutfl^  will  be  binding  on  the  irnitm 
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(he  making  of  the  lease,  and  the  surrender  must  be  ab- 
solute and  not  conditional  (q)^ 

(421)*  ^Fourthly,  there  must  not  be  a  double  lease  in  bein^ 

at  one  time  ;  as  if  a  lease  for  years  be  made  according 
to  the  statute,  he  in  the  rt^version  cannot  expul.se  the 
lessee,  and  make  a  lease  for  life  or  lives  according  to 
the  statute,  nor  I  converso  ;  for  the  words  of  the  statute 
be,  to  make  a  lease  for  three  lives,  or  one  and  twenty 
years,  ao  as  one  or  the  oth^r  may  be  made,  and  not  both 

I 
J^Tl^n^f  ^^       Fifthly,  it  must  not  exceed  three  lives,  or  one  and 

twenty  years,  from  the  making  of  it,  but  it  may  be  for 
a  lesser  term  or  fewer  lives. 

Sixthly,  it  must  be  of  lands,  tenements,  or  heredita- 
ments, manurable  or  corporeal,  which  are  necessary  to 

(»)    *•  M.  29.  30  EH*.  Clench,    and  Mo.  107.  and  the  ohMrrmtionp 
ISa.    OnndaTa  ease:'  Hal.  MS9.     o(ion  it  in  New  Abr.  I^ieasei,  (£.J 
*"     S.  C.  4  Leon.  TS.  1.  and  65.    rule  3.— [Haip*.  n.  3.  44  b.] 


in  tail.  Bvt,  if  the  tenant  in  tail  dies  withoat  issue,  no  lease  made  bj 
him,  though  pursuant  to  the  statute,  will  biiid  the  remainder-man  or  re- 
versioner.   Infra.  44  a. 

A  lease  by  tenant  in  tail,  whteh  is  warranted  hy  the  St  H.  8«,  will  not 
create  a  discontinuance,  because  an  act  of  parliament,  to  which  evety 
men  is  a  party,  allows  of  such  leases :  and  theretbre  if  a  warranty  is  an- 
nexed to  such  a  lease,  it  will  not  work  a  discontinuance,  for  it  will  deter- 
nine  with  the  lease.  Post,  3:13  a.  Vaug^h.  383.  But  it  is  otherwise  of 
a  lease  for  three  lives  if  it  be  not  warranted  by  the  statute ;  because  it  ia 
a  greater  estate  than  the  tenant  in  tail  ean  make,  and  passes  by  livery, 
which  takes  the  estate  from  the  tenant  in  tail,  and  turns  it  into  a  reversion 
in  fee,  determinable  upon  three  hves.  Walter  v.  Jaektofts  1  Rol.  Abr. 
$^i,  4  Cru.  I>ig.  1 19.— [£rf,] 

(Q)  A  surrender  upon  condition,  that  the  lessor  should  make  a  new 
Iea»e  within  a  week  after,  has  been  held  to  be  «^ood.  The  lessor  of  the 
plaintiff,  being  a  prebendary  of  Old  Sarum,  brought  an  ejectment  te 
avoid  a  lease  made  by  his  preileoessor,  as  not  being  conformable  to  the 
above  proviso  in  the  stat  32  H.  8.  His  objection  was;  that  the  surrender 
made  of  the  former  lease  was  with  a  condition,  that  if  the  then  prehen* 
dary  did  not  within  a  week  after  grant  a  new  lease  for  three  lives,  the 
lurrender  should  be  void ;  whereby,  as  it  was  contended  for  the  plaiiui^ 
the  old  term  was  not  absolutely  gone,  but  the  lessee  reserved  a  power  of 
letting  it  up  again.  But  the  court,  after  two  arguments,  gave  judgment 
for  the  defendant ;  this  being  within  the  intent  of  the  statute,  which  wa^ 
ttiat  there  should  not  be  two  long  leases  standing  out  against  the  sueces- 
■or.    Uare^  the  new  lease  was  aade  within  the  week,  andireai  thenoeit 


be  letten,  and  whcrcout  a  rent  by  law  may  be  reserved, 

and  not /^e^  of  things  that   lie  in  prant^  aa  advowaons,  (g)  5^0. 3.  Jewel'i 
fairsl  markets,  franchises,  and  the  like,  wbereout  a  reot<^*'^-    '7^  ^'  '^•'^^' 

9  Asa.  2*1    14  K.  3. 

•aunot  be  reserved  (30).  Scire  facias  ^a. 

1v  H.6.2.  3H.  6. 
21.  (1  Sid.  316,3)7, 

*Scvenfhly«  it  must  be  of  lands  or  tenements  which  416.    Cro.  Eiiz.  708.) 
have  most  commonly  been  letten  to  farm,  or  occupied  by  (^22^* 

the  farmers  thereof  by  the  space  of  twenty  years  next 
before  the  lease  made,  so  as  ir  it  b^  letten  for  eleven 
years  at  one  or  several  times  within  thbse  twenty  years, 
it  is  sufficient  (r).  A  grant  fJ'J  by  copy  of  court  roll,  (/^6Co.37.  DeimanA 
in  fee,  for  life  or  yeais,  is  a  sufficient  Mting  10  farm;;!;^^*^^^'*"^ 
within  this  statute,  for  he  is  but  tenant  at  will  according 
to  the  custom,  ahd  so  it  is  of  a  lease  at  will  by  the  com'^   ' 

(90)  *Biit  if  tithes  have  been  the  lease  will  bindthetacces^or  be- 
vsuaUy  let  to  fiirai,  they  cannot  be  cause  he  may  have  debt  lor  the 
leased  fi>r  life  to  bind  the  tuones-  rent,  which  will  not  lie  tVhiin  on  a 
sor ;  bat  they  may  be  lea9ed  for  21  freehold  lease.  But  the  distinction 
years,  riendering  the  ancient  rent,  is  no  longer  of  any  importahoe  ;  for 
and  it  shall  bind  the  sncc-e^sor.  Mo:  the  5  G.  3.  e.  IT.  makes  leases  of 
n^J.  T  2Jac.  B.  R.  Adjudge  in  tithes  and  other  incorporeal  here- 
Denny^t  case^  and  the  rent  goes  with  ditaments  by  ecdesiusbcal  per^ons^ 
the  reversion.  J^oia^  it  wa?  the  whether  for  lives  or  for  years,  at 
ease  of  the  precentor  of  Faul's/'  gooil  as  if  the  leases  were  of  corpo- 
Hal.  MSS. — See  New.Ahr.  Leases,  real  liereditamenib,  and  gives  action 
E.  rale  5,  where  many  authorities  of  debt  to  the  successor,  lor  rent  re- 
are  cited  to  prove  tius  difference  served  on  I'reehold  leases. — [Hargr. 
between  leasing  tithes  for  life  and  n.  3'.44  b.  (259).] 
tor  years,  and  that  in  the  latter  case 


became  an  absolute  surrender  both  in  deed  and  law.  And  the  whole  waa 
•ut  of  the  lessee  without  further  act  to  be  done  by  him.  In  the  provise 
in  the  statute  there  was  the  word  ended  as  well  as  surrendered ;  and  could  ■ 
any  one  say  the  first  lease  was  not  at  an  end?  This  was  no.inore  than  a 
reasonable  cautioti  in  the  firs(  leat^ee,  to  keep  sosne  huld  of  his  old  e.«tate, 
till  a  new  tiUe  was  made  to  him.  fVila&n  d  £ifreM  v.  Carter^  2  Stra.  1*^1. 
A  surrender  in  law  by  the  taking  of  a  new  lease,  either  to  begin  present- 
\y^  or  on  a  day  to  come,  seems  a  good  surrender  within  these  statutes ;  for 
by  taking  suoh  new  lease,  though  it  be  to  commence  at  a  future  day,  the 
first  lea'ie  19  presently  surrienini-ed  and  gone,  and  shall  not  continue  good 
til '.  the  day  on  which  the  second  lease  ia  to  commence :  hut  by  acceptance 
•f  sucn  si'cond  l^a»e,  the  fiirst  is  iaiiaediately  determined,  because  both 
leases  aaiinot  exist  toi^ether,  und  the  first  cannot  be  dissolved  or  surren- 
dered in  ftiirt,  anl  therefore  must  be  surrendered  for  the  whole.  Thomp- 
mm  V.  Traffordy  Poph.  9.  Plowl.  106.  Comp.  Incumb.:i45,  :i46.— [^.J 

(R)  Upon  the  cointruction  of  this  clause  (which,  in  order  to  prevent 
Hie  r-illin'^  off  of  hospitality,  prohibited  the  persons  enabled  by  thesta- 
tateto  dem  se^  from  making  leases  of  their  maiision  houses  and  demesnes^ 
io  as  to  bini  their  heirs  or  successors),  various  opinio  \%  have  been  enter- 
tained. The  belter  of  them  seem.')  to  be,  that  it  consnts  of  two  parts  ia 
flM  di^uoctive,  and  if  aitoar  of  them  be  oteervedt  U  is  suihcieat  to  sup- 
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mon  law  ;  btit  thone  lettings  to  bsrin  must  be  made  by 
acme  aeiaed  of  an  eJiUte  of  inheritance,  and  not  by  a  |i;uar*- 
dian  in  chiralry,  tenant  by  the  curtesy,  tenant  in  dower, 
or  the  like  (91). 

9  <^o.  6.  Sei^ior  Eighthly,  that  upon  eyery  such  lease,  there  be  re- 

Moun^'oye't  (»m.       Mfved  yearly  durtn^^  the  same  leaae,  due  and  payable  to 

the  leaaors,  their  heirs  and  socceaaors,  tie.  ao  much  yearly 
farm  or  rent,or  more,  aa  hath  been  most  accustomably  yield* 
ed  or  paid  for  the  lands,  &e.  within  twenty  years  next  be* 
fore  such  lease  made  (32),  Hereby  first  it  appeareth  (aa 
hath  been  said)  that  nothing  can  be  demised  by  authority 
of  this  act,  but  that  whereout  a  rent  may  be  lawfully  re» 
(Cro.  Jam.  76.)     ^^y^^^     Secondly,   that  where  not  only  a  yearly  rent 

was  formerly  reserved,  but  thini^s  not  annual,  as  heriots, 
5Co.  s.Sciffnior  Or  any  fine  or  other  profit  al  or  upon  the  death  of  the 
Mountioye'i  CM«.       farmer,  yet  if  the  yearly  rent  be  reserved  upon  a  lease 

made  by  force  of  this  statnte,  it  sufficeth  by  the  express 
«  Co  .'>7',  38*  Dean      words  of  the  act.     Thirdly,  if  he  reserve  more  than  the 

•nd  Chapter  of  Wor-  .  .  ,  ..  •  !     t       .         .  i  ^ 

•ester  8  ca«e.  sccustomable  rent,  it  is  good  also  by  the  express  letter  of 

the  act ;  but  if  twenty  acres  of  land  have  been  accustom^ 
(423)*  ably  *letten,  and  a  lease  is  made  of  those  twenty,  and  of 
one  acre  which  was  not  accustomably  letten,  reserving 
the  accustomable  yearly  rei^t,  and  ao  much  more  as  ex- 
ceeds the  value  of  the  other  acre,  tbia  lease  is  not  war- 
ranted by  the  act,  for  that  the  accustomable  rent  ia  not 
reserved,  seeing  part  was  not  accustomably  letten,  and 
tlie  rent  issueih  oat  of  the  whole.     Fourthly,  if  tenant 

(31)  « Lease  by  the  kingdarinef  [See  4  Bac  Abr.  '74,   75,    tji, 

▼aoancyof  bishopriok  wiU  not  en-  Leafea,  (£).} — [Kd.] 

able.    P.   19  Jac.  B.  R.  Oeimift  (32)    ''6    Rep.  37.  T.  S   JaA. 

ctue.    Vid.  Dy.^71."    Hal.  MSS.  Crool^  n.  6."  HaU  MSS.  See  Cre. 

— fHarg^r.  n.  4.  44  b.  (260).]  Jam.  76.— {Hai^.  d.  5. 44  b.] 


port  the  lease.  The  first  is,  ^  which  haye  not  moat  commonlv 
letten,"  Mrhich  is^enerul.  The  other  ia,  <'  or  occupied  by  the  fiu-mera 
thereof  by  the  space  of  twenty  years,  &c.  t'^  and  the  most  natural  and 
genuine  meaninjjp  of  the  words  is,  that  the  lands  to  be  li'ased  must  either 
be  such  as  have  been  most  commonly  letten,  that  is,suoh  as  are  not  re* 
puted  part  of  the  demesnes,  or  such  as  have  been  occupied  by  the  iarm^i* 
thereof  by  the  apace  of  twenty  years.  4  Bac.  Abr.  75,76.  tit  JLeaie  (L). 
4  Cru.  Di*.  136^[£<t] 


♦< 


''I 


au,  jxrrih  or  lbasii  495 

in  tail  let  p^rt  of  the  land  aecustomably  letten,  and  re- 5  Cn.^.  Seignior 

Wirve  a  rent  pr0  rata^  or  more,  this  is  good«  for  that  it  is  5  {^^  ^^ 

in  substance  the  accustomable  rent  (^).     Fifihiy,  if  two  Lord  Mountjoye's 

coparceners  be  tenants  i«  tail  of  twenty  acres,  every  acrb*'*"'  "*^*  supra. 

of  equal  value,  and  accustomably  letten,  and  they  make 

partition,  so  as  each  have  teil   acres,  they  may  make 

leases  of  their  several  parts  etch  of  them,  reserving;  the 

half  of  the  aecustomable  rent.     Sixthly,  if  the  accus- /Cro.  Cba.  0. 17,) 

tomable  rent  bad  been  payable  at  four  days  or  feasts  of 

the  year,  yet  if  it  be  reserved  yearly,   paj^ble  at  one  . 

feast,  ft  is  sufficient,  for  the  words  of  the  statute  be,  .re« 

served  yearly  (t). 


(S)  The  books  are  iiot  a^preed  whether  a  tenant  in  tail,  bishop,  Ire.  may 
wake  a  lease  of  part  o^  lands  which  have  been  usCially  let  for  a  certain 
rent,  reserving;  a  rent  pro  ratA,  For  it  is  said,  that  if  bii^hops,  ire,  hare 
tite  power  of  dividing  their  farms,  and  leasing  them  but  in  smaller  par- 
eels,  the  whole  estate  is  no  longer  answerable  for  the  whole  rent.  The 
•ecarity  is  lesaened  by  sach  a  division,  and  there  may  possibly  be  an 
entire  deficiency  of  remedy  for  portions  of  the  rent.  And  therefore, 
wbf're  a  division  was  deemed  necessary,  it  has,  in  some  injitances,  been 
thought  advisable,  pnaqcount  of  this  possible  injury  to  ,the  successor,  to 
apply  for  the  aid  of  the  legislature.  See  the  private  act  of  parliament, 
35  Gecf.  3.  c.  109.  empowering  the  bishop  of  Ely  to  grant  out  estates  be- 
longing to  his  see,  in  several  smaller  parcels.  But  the  better  opinion 
appears  to  be«  agreeably  to  what  is  here -said  by  Lord  Coke,  that  such 
leases  are  good,  because  the  ancient  rent  is  in  fact  reserved,  and  other- 
wise perhaps  they  would  not  lease  at  all,  if  they  had  not  a  power  of 
dividing  the  great  fitrms.  4  Bac  Abr.  86.  tit.  Leases  (£).  And  now  the 
doubt  to  the  tontrary  has,  so  far  as  it  relates  to  ecclesiastical  leases,  been 
removed  by.  a  late  act  of  parliament,  st.  3d  &  40  Geo.  3.  c  41.  This  act, 
however,  does  not  remove  the  doubt  as  to  leases  by  tenants  in  tail,  or 
husband  teised  jure  uxoti* ;  nor  does  it  validate  leases  by  eeclesinstical 
persoiis  of  two  or  moi^  iarms  together,  which  have  been  usually  let  sepa- 
rately.   Sugd.  Pow.  611 — [Ed,] 

(T)  Wheri»  variety  of  rents  have  been  reserved,  as  formerly  10/. ;  then 
M. ;  then  30/. ;  and,  lastly,  40/.  per  annum ;  or  ^  contra  formerly  40/.;  then 
30/. ',  then  9M,. ;  and,  lastly,  10/.  per  annum  ;  the  10/.  in  the  one  case,  and 
the  40/.  per  annum  in  the  other  case,  are  the  rents  to  be  reserved  on  any 
new  lease  to  be  made  by  viitue  of  the  statutes  mentioned  in  the  text.  But 
herein  there  is  a  difference  betweten  leases  made  under  these  statutes  and 
leases  by  virtue  of  powers  in  private  conveyance^  and  settlement?,  reserv- 
ing the  old  and  accustomed  yearly  rent,  or  the  most  ancient  and  accu#tom- 
able  yearly  rent ;  for  in  such  last  mentioned  leases  the  rent  reserved  on 
any  lease  then  in  being,  or  upon  the  lease  made  last  before  sudi  settlement 
•r  conveyance,  seems  to  be  the  measure  of  the  reservation  upon  any  lease 
to  be  afterwards  made  by  virtue  thereof;  for  the  intent  of  such  power,  at 
well  in  such  settlements  as  upon  the  several  acts  before-mentioned,  was 
•nly  that  they,  who  were  to  make  leases  by  virtue  thereof,  should  not 
put  the  estate  in  any  worse  condition  than  it  was  at  the  time  of  such  set- 
tlement, or  of  those  acts  made,  but  keep  it  in  the  same  plight  and  con- 
dition as  it  then  respectively  was ;  and  the  rent  reserved  last  before  the 
making  of  such  settlement,  er  of  those  acta^  may  well  be  called  old  or 
aaatnt,  in  nspect  9f  tfaa  uw  ml  te  ha  iwmiid  on  laah  lahMquMit 
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(484)*  ♦Ninthly,   nor  to  any  lease  to  be  maile  without  im- 

Dftanind  hapterof  peachment  of  warte.  Therefore  IT  a  lease  be  made  ff)r 
fDpra.  lifei  the  renr>ainder  for  life,  &c.  this  is  not  warranted  by 

Dean  and  Chapter  of  ^^^  J»tatute,  because  it  is  dispuninhable  of  waste.  But  if 
Worcekipre  oaae,  uiM  a  lease  be  made  to  one  durinf^  three  lives,  this  is  good,  for 
""^^^  the  occupant,  if  any  happen,  ahalt  be  piinij«hed  for  Wiiate 

(3S).  The  words  of  the  statute  be  **  seised  in  the  rif^ht 
of  his  church,"  yet  a  bishop  that  is  sei9t<\  jure episeopm" 
'  His  a  dean  of  his  sole  po^^sessions  in  Jure  aecanatuSp 
an  arch  ^leacoD  in  j^tte  archidiacinaiiiSi  a  prebendary^ 
and  the  like,  are  within  t'te  statute,  for  every  of  theoa 
generally  is  seised  injure  ecclesim  (34)  (u). 


(m)  ^  Prebend  makes  lease  for 
yeara«  T,e»erviug  the  running^  of  a 
eolt,  retidermg  renL  A  new  lease, 
rendering  the  same  rent,  without 
reserving;  the  runnir^  of  a  colt,  ad- 
judg;ed  good ;  because  quoad  this  it 
is  neither  reservation  nor  exception. 
But  if  lease  be  of  a  manor  except 
the  Wdods,  rendering  rent,  and  aAer 
the  expiration  of  it  there  is  a  new 
lesse  renderinj^  the  same  rent  "with- 
out such  exception,  the  second  lease 
is  had.  T.  18  Jac.  B.  R.  ease  of 
Prermior  of  Patd's,  Hal.  M«S.— 
[Har^.  n.  6.  44  b.  (-261).] 

(:U)  "Vid.  for  leases  by  bishop, 
tenant  in  tail,&c. — A.  seised  in  tail 
ot  a  manor,  of  which  three  acres 
parcel  of  the  demesnes  had  been 


usually  demised  at  5s,  rent,  and  tha 
residue  not,  demises  the  three  acres 
and  also  the  manor  habendum  for 
21  years,  reiid«rin<c  for  the  thre* 
acres,  and  all  other  the  premises 
therewith  demised  &s.  and  for  thm 
manor  5/.  This  is  goo* I  to  bini)  th« 
issue  for  the  three  acres,  but  not  tor 
the  residue.  M.SrKlii.  Tar^eid 
and  Rogert, — The  bishop  ot"  G. 
seised  of  a  manor,  of  which  one 
tenement  Was  usually  demised  for 
life  at  5s.  rent,  and  Ihe  manor 
usually  at  10«.  rent,  makes  lease  of 
the  tenement  for  three  lives,  reo* 
derin^  5«.  and  afterwards  leases  the 
whole  manor  for  three  lives  to  ano* 
ther,  rendering;  rent,  and  di*»s.— 
Kule(^  1.  That  the  reversion  ol'the- 


lease.  Per  Hale,  C  J.  Moriee  v.  AnirobutH  Hardr.  3^,  396.  And, 
notwithstanding-  the  doubt  expressed  by  Lord  Cow  per,  in  the  ca«e  of 
Lord  Moliun  and  Orhjf^  ^2  Vem.  531 — 542,)  the  above  rule  is  considered 
the  most  certain  and  proper.  Pow.  on  Powers,  549.  Roe  v.  RateHug, 
7  East.  279.  However,  the  practioe  of  reserving  the  ancient  or  u^al 
rent,  on  leases  by  virtue  of  these  powers,  is  now  exploited  :  and  the  paw* 
er  of  leasinff  commonly  introduced  into  settlements  of  estates  in  En^^lani^ 
requires  the  best  rent  to  be  reserved,  and  expressly  prohibits  the  taking  of 
fine.  Whether  the  best*  rent  is  reserved,  is  a  point  to  be  decided  by  a 
jury.  Susrd.  Pow.  603 — 607  See  further  as  to  the  reservation  of  rent 
under  powers  of  leasing^,  in  the  note  at  the  end  of  this  chapter. — [  KdJ\ 

(U)  The  32  H-  8.  c.  2H.  extends  only  to  sole  ooqiorations,  as  bishops, 
deans,  lee ,  but  corporations  a^g^re^te,  as  deans  and  chapters,  Azc.  thougk 
seised  in  rig^ht  of  their  churches,  are  not  within  this  statute ;  for  they 
by  the  consent  of  the  major  part  of  them,  mis^ht  have  made  any  leasee 
or  grants  of  their  estates  without  limitation  before  thi^i  statute,  and  am 
they  might  have  done  after,  until  by  subsequent  statutes  they  were  re* 
strained,  this  being  merely  enabling,  and  not  at  all  restraining  them ;  ami 
though  l>efore  this  statut/e  the  pole  corporations  aliove  mentioned  could 
■ot,  without  Iha  -^•r^^''*       ' ~*  uon  of  otlMn,  lia?«  jaada 
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•But  a  parton  4nd  vicar  are  excepted  out  of-  the  stafu'6    '       (485^* 
•f  3i  H.  8.  and  the.eLre,  if  either  of  iheiil  make  a  'ease  ^''':"";:''- ';"""' "<" 

'  U'tihiii  this  staiatfit 

^  .  3  K.  6.     I  '  «j .  v.U 

tenement  paasei  by  the  lee«e  of  the  rent  for  the  manr.r  woulci  continue.)  /p'^^r^*  \J[\     ' 
manor.     ^.  And  therefore  that  the  4.  But  k  was  ajreeJ,  thai  ihe  lea^e  ^   " .  '^ 
liease  of  the  manor  quoad  the  tene-  ■  of  a  copyhold  manor  usually  ele- 
ment 3hall  not  bind  the  succes^ort  mise<t,  pr  of  a  mauur  consi!>tin^  of 
because  then  there  would  be  six  demesnes^  copyhokls,  and  sorv  ces 
lives  in  being  for  the  tenement,  afid  usually  demised,   is  g'ood  4o  hind 
the  leasee  would  be  Qi«punishable  of  tho  sucoe^.'^or.     6.  The  lease  is  only 
WMte.  '3    It  seem^,  that  the  lease  Toidable   by   the    successor  ;     nnd 
•f  the  manor  ia  also  voidable,  be-  ther^ure  if  be  accept^  tlie  rent,  it 
eause  the  rent  issues  also  out  of  the  is  ^ood  against  hiin       M.  3u  Jac^ 
tenem«it.     j(Qtt(Br€ofth!9',  for  here  C  B.    Bis/n>p  o/Glnureiferfi^n.mi 
the  rent  a»  well  lor  the  tennmsnt  as  .  ^Kourf,  M.  5  Car    C.   B.   HUrir  and 
for  the  manor  is  reserved  on  the  se-  Pcnler^on  ka?e  l.y  the  bifchop  of 
eond  lease,  so  that^thougli  the  tene-  Ei«ter."  Hai.  Mbb.-^[nargr.  o*  7., 
ment  should  be  evicted  the  entire  44  b.  ('^6'4i).] 


Jbr  three  livef,  or  twenty-one  yetrs,  yet  w-ith  confirmation  they  mitrht 
have  made  longer  leases^or  absolute^  alienations,  ol  »ny  of  their  po£^^cs• 
tions :  and  therefore  to  restrain  bishopsi  and  other  ecclej^iuslual  j>eraotia 
were  the  statutes  of  t  Si  13  £liz.  made.  /  10  Co.  60  a.  4  Bac.  Ahr.  4I« 
tit.  Leases  (E)-  The  fiii«t  of  these  disabling  statutes,  1  Kliz.  c.  19-' enacts, 
that  all  grants  by  bisliops  and  archbishojjs,  other  than  lor  the  term  ol  one 
and  twenty  years  or  three  lives,  trom  the  makin«^,  or  without  reserving 
the  Qs'ial  rent,  shuU  be  void.  But  this  statute  not  extetidni^  to  ;j;rants 
made  by  any  bishops  to  the  crown,  was  of  .little  efl*  ct,  as  many  estatc.4 
were  granted  to  the  queen  upon  design,  that  !*he  should  s:rant  them  o\  er 
to  others.  To  prevent  which,  <br  tl^e  tutnri',  the  atat.  1  Juc.  1.  c.  3.  t^x- 
tends  the  prohibition  to  grants  and  leases  made  to  t^e  kirf<;r.  1 1  Co.  71. 
Gibs.  Cotl.  679.  The  restrictions  laid  by  the  1  Kjiz.  c.  19.  on  biahop?, 
are  extended  by  statute  \:i  Kliz.  c.dO.*to  all  other  ecclesastual  peri»oii«<. 
The  last  mentioned  statute  has  been  always  construed  larir*>y  »nd  bene- 
ficially, to  prevent  all  evasions  against  its  triu*  intent ;  and,  therefore, 
where  the  statute  says,  master  and  fellows  of  any  college,  yet  it  iias  been 
eften  held,  that  whether  the  college  be  incoriiorat**d  by  that  name,  or  by 
the  da-ne  of  warden  and  tellow:^  or  by  ai)y  other  name  of  corporation,  and 
whet'ier  the  college  be  temporal  Tor  the  advancement  of  the  liberal  arii 
ami  sciencea,  or  mere  ecclesia-^ticalror  mixt,  yet  ail  these  are  within  the 
restraint  of  this  act.  .Magdalene  College  tase^  \  \  Co.  7d.  There  being, 
however,  no  plrovision  iu  the  stat.  13  Ll.z.  c.  10.  to  restrain  leases  in  re- 
version, it  was  found  necessary  to  provide  again&t  them  by  another  sta- 
tute, viz.  the  18  Eliz.  c.  11.  (continued-  by  stat.  4*3  FJiz.  c.  ^9.),  which 
eiittcts,  that  all  leases,  to  be  made  by  any  ecclesiastical,  spiritual,  or  coU 
legiate  person  or  others,  within  the  13  Eliz  c.  10..  of  any  lands,  Arc. 
wliereof  any  former  kass  lor  years  is  iu  beitjg,  and  not  to  be  expimd,  bur* 
rendered,  or  ended,  within  three  years  next  alter  ihe  making  of  any  such 
new  lease,  shall  be  void  and  of  no  et&ct.  Another  stainte  <oiicerj»i(  jf 
•ollege  Icajfcs,  viz.  the  18  Eliz.c.  6.  djr<^cts,  that  on^  third  ol  the  old  rer.t, 
then  paid,  shoold  for  the  future  be  reserved  in  Wheat  or  malt,  reservinjf 
1  quarter  of  wheat  lor  each  %s.  8d.  or  a  quarter  of  malt  Tor  every  5s. ;  or 
that  the  lessees  should  pay  for  the  same  according  to  the  i  rice  that  wht^at 
and  malt  should  be  soid  for,  in  the  market  next  adjoining  to  the  re.*«pec- 
tive  coll^s:e8,  on  the  market  day  before  the  rent  be(.'onit»s  due.  This  has 
proved  a  beneficial  re.^ulation  to  the  '•oIle>>es  But  as  both  the  money 
and  com  rents'  uiiite<t  are  yet  far  below  the  pres^ut  value,  the  collev^  ?, 
io  order  to  obtain  the  fill  value  of  the  term,  tak«»  a  fjfn^  u;  t/n  the  renewal 
9f  their  leases.     2  £1.  Com.  '^Z'H.  ed.  Chr.     VVitii  rctpuci  to  ilis  sUtuU 
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for  three  lirrs,  &c.  of  lands  accnctomtUy  letten,  reser* 
riufi^  the  accuHtomed  rent*  it  must  be  also  confirmed  bjr 
the  patron  and  ordinary,  hec^dAH  it  is  exQipted  out  of  82 
H.  H.  (35)  and  not  reatraioed  by  the  sLalaies  o{ prima  or 
13  Eiiz.  (w). 

(426)*  *And  what  hath  been  »id*conoernin|i;  a  lease  for  thre^ 

lives^  doth  hold  fur  a  lea5e  fur  one  aud  twenty  years.. 

By  tiaf,  1  FH9. 13  Thus  much  nhall  suffice  to  have  spoken  of  the  enabling 

Kh»  ay^i  \  Jnc  fcrle-  statute  of  32  H.  K  the  better  to  enable  the  r  ader  to  uq- 

ttJftietu  ptrftans  and 

€orpjrationM(m  dii^  dersiaiid  b  th  this  and  th  it  which  follows  Now,  to 
ll^^^plfa!n^  *P^*^  somewhat  of  ihe  disaiJinjr  sia'uies  of  lEiiz.  and  IS 
fhrt6U9$t.  Eliz.  (36),  the  words  of  the  exception  ou^  of  th»-  n*straint 

and  disability  of  I  Eliz.  are,  other  thanjiir  the  term  of 
twenty-one years^  or  three  livesy  from  stich  time  as  avy 
mch^ruftt  or  assurance  shall  be  giwn^  whereupon  the 
old  and  acciustomed  yearly  rent^  or  more,  shall  be  re- 
served:  and  to  that  eri'ect  i^  the  exception  in  (he  statute 
ot  13  Eliz.     First,  it  U  to  be  uadersiood  that  neither  of 

(35)  <*  PreHend  simple  or  pre-  19  Kin.  makes  lease  ibr  50  yeer^ 

berul  with  oiHrf>,  as  w  precentor,  is  which  after  the  statate  13  £iiz.  ie 

enabled  by  the  statute    '^2  H.  S.  ootifirnied  by  the  bishop  and  daaa 

Adjiil^eU   Bro.  Lea!*e8  62.  iM.  36.  and  chapter.     Ruled,  that  this  is  a 

37  Kliz.      H'ahon  and  Mnjor,  T.  (^od  lease  to  bind  the  sucoesrar^ 

18  Juc,  cfutf  of  Prtemior cJPauTs,'**  thon«rh  arter  the  statute  1  Elia.  ani 

Hfil     A.SS.— [Uurgr.  n.   8.  44  b.  thoo^h  cditfirmeil  after  the  statute 

(v6  *)  ]  n  Eiis.  H.  37  Eti2.  Rot.  882.  Hit 

^3(i)  *' JVo/o^  these  disabling^  sta-  Edirard Dftwi/e't ease.*''  HzLiABSk 

•     tule»  extend  only  to  their  t>wn  ikm-  -— [Hai^p:.  q«  9.44  b.  (264).] 
sessions.     The  archdeacon  of  £lj 


14  KHz.  c.  11.  which  repeals  the  13  Eliz.  c.  10.  as  to  bouses  in  citiefc  and 
town«,  !u»rt  n.  (:18)  infra  — [£rf.] 

(W)  Soe  III.  108  n.  (O).  The  leases  of  beneficed  clergTmen  were 
made  void,  in  ca8«eof  thcjr  non-rc»idenct\  by  the  stat.  13  Khz.  c.  20:  but 
that  Matute,  to^rther  with  all  exf  laii&tions,  addiliont,  and  alterafiona 
thereof,  niadft  by  spveral  statiifesiin  the  fourteenth,  ei«^hteenth,  and  forty* 
third  years  of  her  ?aid  majVt^ty's  rei»n,  and  also  so  much  of  an  act  passed 
in  the  third  year  of  Car.  1.  where!  y  the  jome  were  made  perpetual,  are 
rcp'raled  >»y  *tat.  43  Geo.  3.  c.  8  i  s;  10.  And  by  the  same  act  it  is  fur- 
ther enacted,  that  all  coritnicts'  »r  a^r^^ements  for  letting  houses  of  resi- 
dence, ti><etli<'r  with  their  ap[)urlenance9,  in  which  any  ppintnal  penon 
shail  b?)  reo'iired  by  the  b.shop  to  reside,  shall  be  void  :  and  all  persons 
holdin  -  pof«"«!«  on  of  the  .«nm('  after  the  I'ay  a;  pointed  for  such  residenoei 
shall  forfeit  tor  every  day  the  sum  of  forty  shiu>u|{S.    SecL  34. — [Ed.] 


^tn 
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thf*8e  divaMing;  aet^,  .npr  ^ny  other,  do  in  any  sort  zlier  9M'^H.  9.  not  at- 
or  chaiisc^  the  enabling  statute  <>f  3i  H.  8.  but  leaVeth  il',/^t«/€*.  ^^ 
lor  a  patt'i'Q  in  many  things  (or-  leases  to  be  made  by 
others.     Second iy,  it  is  to  be  known,  that  no  le.-ise  made 
accord in-K. to  the  exception  uf  i  Kliz.  or  13  Eliz.  and  not 

warranted  by  ihe  statute  of  32  H.  8.  .if  it  be  made  *^bv  a 

*45  a. 

Msli0j>9  or  any  sole  corpor-ition^  hut  it  mutthe  confirmed 

by  ihedt'ans  and  chaplei^,  or  otliecst^athaVe  interest*  a:l     (Crcn.  Eliz.  874.) 
hath  bf'cu  said  in  the  case  of  the  parson  and  vioafi   but        n  And.  65.)  * 
Examples  do  iliustrAJite. 

If  a  bishop  make  a  lease  for  twenty-one  years,  and  all  jifitrlttutforlA  yfats 
those  year.H  being s{>enty  snviiig  three  or  TO'»re  ;  yet  xnwy  niider  the  disabling 

.,       ,  .  ,  ,  ,  i_       /-  .  *    tlatutes^  a  tunfnirnmt 

the  bishop  make  a  new  le^se  to  an  )tner  jDr  twenty-one /^ajr /i/r  y^r* /./ 6f 

years,  to  l^eajin  from   the  making,  according  to  the  ix  frtfmifu  making  u 

eeption  ol  the  sta:uie«  hut  not  a  le;i>e  fir  life  or  lives,  as 

hath  been  said  ;  and  this  c-jnourrf^nt   lease  hath  been  re- 

solved  to  be  good  (37),  a<$  well  *upt>n  the  exception  of  1  s.^ctuirubeforh/e, 

£iiz.  in  tiie.  case  uf  bisl)opS,  as  upon  L3  Eliz.  (3>)  which        q  Lpoo. 69.) 

•     > 
(37)    *  Aocordin»ly     adjudged,    houfM  for  40  years,  charging  {he 

though  the  concurrent  lease  was  to  lops'e  with    repa  rs,  .&c.   provided 

•OQiiaeace  a  dalu  indent  arte*      T.  t;  at  no  lea.'«e  be   peniiitled  to  be 

Ml  KI17.     R.ul.  1^4.     iParand  Col-  maae  by  force  of  this  act  in  reyer* 

Uer.     M.  ^22.  'ZS  £liz.  C.  H.  Kot.  stun.      Note,  that  this  statnte  re- 

2409.  Scotemd  I>r6irsler.  lL22^nc  bites  ordy  to  the  persons  restrained 

Br.  Rot.  II.     Enam  and  Ascu  aU-  by  the  13  Kliz.  c.  10  and  it  mukei 

judged.  T  3 Car.  KS^Kliz.  W.  14.  no  al  eration  in  the  1  Kliz.  c.   »9. 

SojitheoCt   ea^e."      Hal.    MSS.—  Therelore  it  gfives  no  power  .to  bi- 

iHarprr  n.  L45a.]  shops  (who  are  restrained  by  the 

(38)  *'  Ao/a,  the  statute  13  Eliz.  l-^t  only,  and  are  not  withm  the  J:  'th 

•hap.  10.  quoad  tenements  in  cities  Kliz.)  'o  let  hoti-^es  otherwise  than 

is  altered  by, the  statute  14  Kliz.  according  tn  1  Kl  z.  c.  19. 

•bap    ri.  which  pernnts  leases  of  The  statute  of  18  Kiiz.  c.  11.  bni 

Ibem  for  40  years  ;  and  thri'efore  it  relation  only  to  th**  13  Kliz.  c.  10. 

has  been  rtiled,  that  covenants  for  to  retrain  If^ujie^  in  reversion  where 

reiiewrno^  Ina^ps^of  messuB<;es  inci-  above  ttiree  }oars  o    the  first  lense 

lies  are  not  prohibited  by  the  sta-  is  then  tottome,  but  leaves  the  stt* 

tixte  18  Klz.cap.  1 1.  which  only  re-  tute  of  14  Kliz.  c.  I1-,  perfectly  at 

•trains  leases  a^inst  the  statute  of  lar«:e  99  to  huuses  in  cities  without 

13  Kliz.    Hob.  case  3o2.  Crane  and  making  void  fuch  leases,   or  any 

Tityhr.''''      Hal.  MSS.      See  Hob.  bonds     or     covenants     concerning 

56:i  — [HargT*.  n.  2.  4ia.  (26,V).]  them;  for  as  to  such  hon!»e8,  the 

[Ti)« statute  14  Kliz. c.  II  ena<;|s,  statute  of  HVMr.,  c.  IK  is  a  new 

ttiat  the  13  Kliz.  c.  10.  ^hall  hot  ex-  law, and  9ets  loose  the  \\\  Kliz.  c.  lOSi 

tend  to  houses  in  cities  and  towns,  Crane  and  Taylor.    Hob.  269.    And                             s 

but  that  the  Mme  may  be  granteil  see  1  Vent.  ^Mfx,  where  it  is  said, 

is  they  mi^ht  have  been  before  the  that  the  reason  of  repealing  13  Eliz, 

13  Kliz.  (even  in  fee,  so  that  a  full  c.  lu.  as  to  houses  in  market  towns« 

neompensp  be  made  of  as  ^ood  va-  was  to  render  those  places  more^ o« 

hie),  and  leases  may  be  made  sf  pulout.}-^[i^] 
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ertenfl  to  j^piritunl  and  ercIesiastic+1  corporations,  asrgre* 
fr^xt*  of  inanvy  as  deans  and  thaptirSy  &c.  which  32  H.  8. 
did  not  :  hut  in  the  case  of  toe  co  icurrent  lease,   in  the 
case  of  the  hishnp,  it  must  be  con  firmed.     Also  the  ex- 
cei)tion  of  I  Kl>z.  and  13  KHz.  doth  differ  from  ihesta* 
tutc  nCS^  H.  8.,   for  the  U»;«se8  for  years  to  be  made  ac- 
cording to  the  exceptions  cf  the  statutes  of  1  and  13  Eii& 
ifnust  bt'gin  fr>m  the  making,  and  nor  from  the  day  of 
t\ie  makint;  (x),  hut  by  force  of  33  l\,  6.  from  the  day  of 
the  makins;.     And  although  ti)e  .statutes  of  toe  first  and 
t  irtt'enth  of  Riiz.  do  not  jpp  »int  the  h^ase  to  be  made  by 
writing,  yet  must  it  therein,  and  in  the  other  eight  pro- 
perties or  qualities  beforo  mentioned  and  nquired  by  H 
H.   8.,  f /How  the  pattern   thereof  (the  coiicurreiit  lease 
O'dy  except)  (^fi).     Al(hou!j;h  the  exceptio:t  in  1  and  13 
Kliz    concerning  the  accustonied  rent,  is  more  general 
V':*n  that  of  32  II.  8.,   and  there  is  n  »t  any  pro  ision  for 
lenses  made  dispunishable  of  Waste,  &.C.  :  yet  must  the 
pattern  of  3i  M.  8.  be  follov\ed:  for  leases  uithoul  im- 
peachment of  waste  made  by   such  spiritual  and  eccle- 
sias.ical  persons,  are  unreasonable  and  causes  of  djlapida- 
(428)*  tion*  (v).     Thus  moch  have  I  thought  good  to  lead  the 

(f^O)  «  H  44  Ktiz.  C.  B.  n.  14.  whwe  the  lund  had  not  bees 
D,  \).  Bis/iop  of  Hereford  a^aimt  usually  dcmiseJ."  Hal.  MSS. — 
Hcory.         A  Ijud^eJ     acborUiiigly,     [Haro^r.  fk  3.  4o  a.] 


(X)  SftP  R^t^.p.  420,  n.  (^27).— [/^rf.] 

(Y)  I  In  bisnop  sololy  mfikes  a  leuse  for  twenty-one  years  aoeordin*^ 
to  the  .12  tl.  ».  c.  -^H.  and  within  I'oiir  or  five  years  or  more,  before  the  ena 
of  that  l<ni«!>,  maiIe^  h  new  lease  to  anotaerfor  twenty-one  years,  to  b^is 
from  the  iiiiikni;^,  Scc-^  this  second  icase«  if  it  be  confirmed  by  the  <!eaa 
and  I'hnpffr.  and  l«e  in  erery  thiti^  rl»e  pun»uant  to  the  exception  in  the 
1  EUz.  c.  \ii.  19  ?ood  as  a  cnniMirreot  len^e :  l?t-  Hecatise  such  leave, 
thoui^ii  not  «:ood  w.thin  the  32  . ..  8.  c.  2li  (owin*f  to  the  fir>t  lea^e  not 
hij  v'niy;  l»een  ^  irrendereJ  or<»X[j»red  wiUun  a  yoar  alter  the  making  there- 
of/, y''t#  bein^  corjfipmed  by  tiie  dean  and  Chiii>t«»f,  remains  a  £^oi>d  lease 
at  cojnmon  l«w,  iitid  con-O'jncntly,  if  it  be  not  Void  Witliin  the  e^coeption 
of  I  F.liz.  c.  ly.  i:i«  ?uccft5'«or  shall  be  bound;  and  that  it  is  not  Void 
within  that  statute,  upj.ears.both  from  the  letter  and  meaning:  of  the  ex- 
ception; for  th.?  feooii  1  lea*p  d(K*s  not  exo4»ed  t wenty-one  years  from  the 
time  It  b'^'^.n«.  i.owv^  tor  iwe«  ty-one  years  only  Irom  ttie  makin^.  and  *• 
within  the  ex'To?*  words  ot  the  exception:  and,  :?dly.  It  is  not  void 
Within  the  ni*»ainri:r  vfiho  exception,  becau«ie,  for  so  many  years  as  were 
to  rome  of  the  <ir-t  l'»«'»e,  this  is  g^iwtl  only  by  estoppel^  and  not  in  in- 
ter -^t  ;  i"r  the  ««^con  i  le?*  •<»  can  have  no  benefit  of  it  so  long  as  the  first 
leavp  en'ums,  and  consequent' v  th'^  <neond  Itase  bein^  void  for  all  the 
years  thai  are  to  come  ol'  the  firA  lease,  there  ia  against  the  auceeuor. 
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#!u<iiou8  reader  by  the  hatid,  and, to  conduct  him  in  the        .  ^ 
right  way,  aqd  to  put  all  thise  ijhings  toj;eiher  i^pon  con- 
4i*leration  had  of  \\\  tiie  sUtuten,  which  oth'  rwist:i  might  ' 

hive  primd  Jacie  seemed  to  him  a  diffuse   aiid  dark      ..    ••^ 
labyriiuh. 

And  albeit  it  be  provided  by  the  said  acts  of  I  and  13  Leates^He.  natw^r- 
E'iz.  thai  all  grants,   &c.   I<a8«?j,  &c,    mad*,  &c.  (other [^^'^ ^^'^^^^^, 
than  leases  for  three  lives,  or  one  and^twe.nty  yearsj   ac- '<""' ^^'^^y* 
tordiiig  to  those  acts)  KhotilU  be  utterly  yaid  and  of  none 
tfiect,   t>  ^H  intents^   cmsr ru ctitms,  and   purposes,  yet 
grants,  or  1  as^?,  &c.  not  warranted  hy  those  acts  are  not 
Void,  but'go^>d  against  the  lessor,  if  it  he  a  sole  corpora- 
tion :  or  so  lun^  as  the  dean  or  other  head  of  the  corpo- 3  C<k,  69,  fiO.  Linc«l» 
ration    remain,  it  it  he  a  corporation  argregite  of  many  kij^.  nvt^r  Hunt  and 
(40)  :  for  the  statute  was  made  iu  beneiii  *of  the  succes- ^^"1^^^*^"*  ibidem. 

(40)  ^'JVa/Oy  lease  for  thre6  Hv69  Gregory  i»  reported  in  Cro.  Clia. 

\y  bishop,  not  waminted  by  the  50^,  W.  Jo  40»,    1  KoKA'^r.  7-8. 

statute,  ifl  not  voidable  against  bim-  aofl  2  Rol.  4br.  4^5.     Bat  none  6( 

flcif,  bqt  shall,  bind  him.      M.  44,  these  books  mention  the  point  to 

45  hMz.  C.  B.  U.  D.  n.  32.   Saim-  ^hich   Lonl   Hale  cites  the  eaM. 

iers^s  ease.     And  it  is  iM>t  void,  but  See  Ne^iv  Abr.   Leases,  H.  whr>r«^ 

mu\y  FOidable  a«;:ainst  the  9u<c«-  sevenal  authorities  be»id#»9  that  of 

for,  for  if  he  accepts  the  rent  the  Lord  Coke  are  cited  to  show,  that 

tease  is  good  against  him.  -M.  8  Car.  a  lease  by  a  corporation  ag'jn"«"4:ate, 

C.  B,     Crooki  n.  '21      Owen  and  though  not  warranted  by 't^je  sta-  ' 

App'Rta.    But  lease  by  A  dean  of  tute^i,  is  gooil  for  the  time  of  the 

B   and  liis  rbiipter  not  Warranted,  person  who  was  head  of  the  cor* 

is  void  immediately  against  A.  him-  poratifKi  when  the  lease  wad  inHde. 

ftelf.      Adjud^-ed*   so,    because  the  Seer  also  ante,  A^  a.  n.  k     (Ante, 

••nrporation  i?  aggregate.      Vf.  13.  p.  21-9.  ^^^^iO.  n.  (31).) — [llargr.  n.4#. 

Car.    B.   R.Lloi/d  and  Gr'^gory:^  45  a.  (266).]  '       . 

Hal.  Miss.— The  case  of  Lioyd  and 


I 
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in  effect,  no  more  than  a  lease  for  twenty-one  yl^nrs ;  and  therefore  sucl^ 
•oncurrent  I'^ase  is' not  a^i^ninst  the  meaning;  of  that  exo'^i>tion.  Fox  v, 
CoUjftry  1  And.  6i>  pi.  140.  Mo.  I(j7.  pi.  -^51.  4  Ban.  Abr  64.  Loases, 
(K),  rtule,  3.  ?ed  vide  Sugd.  Pow.  59:>— 600.  In  the  same  manner 
might  deans  and  ehajiters,  masters  and  fellows  of  any  coUfJsre,  and  other 
«(.-cle9iasticai  persons,  have  made  concurrent  leases,  not  b^inj;  restrained' 
therefrom  by  the  l3  Eliz.  c.  10 ;  but  that  Vn>iag  attended  with  mischievo'is 
•onseqpeiices,  was  remedied  by  the  18  Bliz.  c.  11.  which  makes  \oid 
leases  by  any  of  the  «iid  ecclesiastical  persons  of  their  possession^  whore- 
•f  any  former  lease  for  years  is  in  beinjf,  not  to  be  expired,  surrendered, 
•r  endel,  within  three  years  after  the  making  of  Huy  such  new  lea«e;  so 
tliat  Within  t]i(,*^e  bounds  they  may  likewise  make  concurrent  leases  f«r 
years.    A  Bao.  Abr.  Ca.  Leafes  (E;,  Hide,  3. — [KdJ] 
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sor  (41)  (z).     But  let  us  dow  return  to  our  tathor.  (a  !)• 

» 

("41)  Se€  furth<»r  as  to  \e9fln  by  nerally  attributed  to  Lord  Chief 

tonnnt9  in  tail.  husHand  and  wili*.  Baron  Odbert,    and    comprise?  a 

and  eocWiutical   persons,  in  Vm.  most  copioui    nd  excAllftnt  treatiw 

I  Abr.  tit.  K9tat««.  and  tit.  Confirma-  on  a   very  di(Bcalt  and  exteniiv* 

tion,  and    New  A^if.  tit.  Lease*  ;  tubject-— {Har^  n.  6^  46  a.] 
Which  title  in  the  latter  book  is  ^e- 


{Z)  \fh  bishop  makes  a  c^ase  for  fbiir  lirf»%  and  onp  nf  them  dies  m 
the  life  of-  the  bishop,  so  that  at  his  deatti  there  are  hut  three  lives  in 
bf^ii*;:;^,  yet  the  lease  will  be  void  it^awist  his  su(;cc^!(o^;  tor^  as  it  w^ 
ori:;ii»ally  void  bv  1  Kliz.  no  ?ub?equ*»iit  ftvent  ca»»  mu.ke  it  goml  10  Co. 
6'«'  a  But  if  a  lease  be  made  to  A.  tor  the  hie  ol'  B.,  C,  an<i  D.,  it  is  a 
g^  oJ  lease  to  one  for  t!ie  lives  olthr^^e  otlier  per«oiw,  and  u  Wase  to  three 
for  their  lives  is  all  one  within  the  intent  of  th?«e  statuf^s :  lor  in  both 
three  lives  are  the  measure  of  the  estate  croaled,  which  is  ail  thai  Ihf 
statutes  require.     Baugh  v.  Hayneit,  Cro.  Jac.  76. . 

It  seems,  that  a  leaoe  for  sixty  year«,  if  three  lives 'shall  .so  lon^  live, 
is  gfood  within  the  32  H.  8.  for  in  WhUlock"9  case  (RCo.  69  b.)  it  was  laid 
down,  that  if  a  mnn  hafl  power  to  mak*^  If'Ri'e'  H>'4olut6ly  or  generally, 
«« the  several  persons  comprised  in  the  statute  32  H.  8.  havp,  and  a  pro* 
▼iso  or  restraint  comes  after,  as  in  that  a(;t,  >hat  such  leases  shall  not 
exce^  1  twenty -one  year9,or  three  lives,  there  a  lea-e  lor  ninMy-nine  ye&r*, 
detftrmnmhle  on  two  or  t.iree  livps^  was  i;ootl,  within  the  fir<  part  of  iht 
aet,  and  not  made  void  by  the  last  part  thereol,  because  tt  does  not  ex* 
ceed  the  three  lives  thereby  allowed,  thouo;h  it  be  not  directly  for  three 
lir^s.  But  a  lease  for  nioety-nine  year&t  det^rmmabie  on  three  lives, 
could  not  be  supported  under  the  disHblma^  statutes  of  1  Khz.  and  13  Kliz. 
for  the  first  part  of  the«e  acts  makes  void  all  estat»*«,  ^ifts,  §^rants,  &c  ; 
and  the  last  part  only  saves  leassns  for  twenty-o^ie  years,  or  thrr«e  lives,  so 
tbHt  a  lease  of  this  kind  being  void  by  the  first  part  of  these  stttutea,  and 
not  withiQ  the  savir.a^  of  the  last  f»art,  bein*  neither  fof  twenty-one  yeaj^i 
nor  thre^  lives,  shall  not  bind  the  successor.  4  Bac.  Abr.  70.  Leases 
(E),  Rule  4. 

It  only  remains  to  observe,  that  corjiorations  of  mayor  and  commonalty^ 
bailiffs  and  l)ur2:e«ses,  and  other  lay  corporations,  are  out  ot  all  the  befor* 
mentioned  statute?,  and  may  make  leases,  and  other  estates,  as  they  might 
ever  have  done.  Sid.  l62.  Ante,  vol  1  ]>.  195,  11*6.  n,  (.N).  But  with 
rej'^iGct  to  corporations  holding  to  charitable  uses,  if  they  ali^n  for  p«r- 
'po5<es  not  chorital/le,  though  the  alienation  will  be  hjindinj^at  law,  yet  ia 
equity  the  alienee  will  be  considered  as  a  trustee  ftir  the  charity  7%« 
Mtri/or  and  Commtmnliy  of  Co  rhester  v.  Loirten.  1  Ve?,  k  B.  246.  So  it 
has  Ion;  been  settled,  that  a  lease  of  a  chanty  estate  may  be  set  asid^ 
for  undervalued  if  considerable.  See  The  Poor  >*/  YerrfA  v.  !iutton^  Duk. 
Ch.  Ca  43.  KUham  Faruh  v.  Warrtyn,  Id.  67.  Tlu-  Atlomey-Omtral 
▼.  Gnirtr^  9  Mod.  '*' J4.  The  Attomej^-Generol  v.  ^ttyxcoody  18  Ves.  315. 
And  trustees  for  a  charity  cannot  witlu^ut  an  adequate  consideration  let 
for  ninety>nine  years,  that  not  being  the  on.linary  course  of  provident 
management :  much  less  can  they  make  a  lease  with  a  covenant  for  per- 
petual renewal  without  an  equivalent  for  the  inheritance.  The  Attorney- 
General  v.  Brooke^  18  Ves.  3'2tl.  Kt  vid.  The  Attomeif-Gtneral  v.  Oieetit 
10  Ves.  655.  TheA/tomcyGtneralv.  Green,  6  Ves  45-2  The  Atlometf- 
General  v  Gr{ffil}iy  1 .!  Ves.  5^5.  All  these  cases  \iroceeded  on  a  brerdl 
of  tru^t  b}'  trustees :  but  in  the  case  of  a  vicar  and  churchwardens,  whe 
had  granted  leases  for  lOOOy^ap"  un  ier  an  unlimitexl  power  to  lease  g-ivea 
by  act  of  parliament;  the  court  refused  to  gfive  relief,  and  held  that  the 
leases  wpre  valid.   Attorney-Gt^neml  v  Motet.  2  >*ad.  Rep.  'C'91. — [Ed,] 

(A  1)  With  respect  to  the  persons  by  whom  leases  may  be  made,  it  may 
be  farther  obeerved,  that  joiiU-teuanti,  coparoaiiars,  and  teuaota  in  coa- 


VKMi,  may  citiiw  make  Immi  of  tfaeir  anditid«d  ibmrn^  or  elw  mvy  all 

jo.n  m  ^  lease  of  the  whole  to  a  stranger.  W  parceners  ^or  joint- tenaiiii 
jom  in  a  lease,  this  shall  be  lut  one  lease  ;  for  th^  have  but  oiie  free- 
hold :  but  if  tenants  in  common  jotri  in  a  lease^  it  shall  be  several  leaaea 
«f  their  severarinterests.  2  Hoi.  A br.  64.  4  Com.  pig  Estates  55.  (G  6.) 
Sbeph.  Touch.  "268.  d.  3  One  Joint-tenant  or  tenant  in  common  may 
loake  a  lease  of  his  part  to  his  companion ;  for  this  only  g^ivei  a  right  of  ' 
taking  the  whole  profits^  when  b^'fore  he  had  but  a  right  to  the  moiety 
thereof;  and  he  may  oontrHct  with  his  companion  for  that  purpose,  as 
irell  as  with  a  stranger.    Ante,  )8t)  a.  vol.  I.  p.  733.  Cro.  Jac.  h3.  6U. 

Tenants  by  the  c  irtesy  and  in  dower,  and  tenants  for  life,  cannot  make 
leases  to  continue  longer  than  for  their  own  lives.  Supra,  47  b.  p.  41 H.  But 
where  the  remamdei-man  or  reversioner  jouis  with  the  tenant  for  hte  in 
making  a  lease,  it  is  good,  and  is  considered,  during  the  life  of  the  tenant 
for  life  as  his  lease,  and  the  confirmation  of  the  remamder-mao  on  rever- 
sioner :  and,  after  the  death  ot  the  tenant  tor  lite,  it  is  considered  a«  tha 
lease- of  the  remainder-n<an  or  reversiunef,  and  the  coii&rmation  of  th9 
ten«at  for  life.  Trepprft  case,  6  Co.  14  b.  2  Prest  Conv.  I4l,  Wl-   Intra, 
45  a      But  it  has  6een  determined,  that  a  lease  executed  by  a  tenant  ibr 
life,  in  which  the  re\  ersioner  who  was  then  under  age  wa»  named  as  a 
party,  but  did  not  execute  it,  was  void  on  the  death  of  the  tenant  for  litis; 
and  that  an  execution  of  it  aflerwardi;  by  the  reversioner  did  not  make  it 
rood.     Ludford  v.  Barber^  \  T.  R.  86.  and  see  Doe,  d.  Martin  v.  fT^Vi^^, 
7  T.  H,  83.  Tenants  for  years  also,  as  they  may  assign  or  grant  over  their 
whole  interest,  so  they  may  grant  it  for  any  fewer  number- ol' years  than 
those  for  which  they  hold  :  und  such  derivative  lessees  are  equally  com- 
pellable to  pay  rent,  and  perform   the ,  covenants  agreed  upon  in  such  ' 
Uates.     But  a  termor,  who  lets  to  an  under-tenant,  cannot,  aA.er  his  term                • 
aspired,  enforce  the  continuance  of  the  under-tenancy  by  dibtress,  if  tha 
under-tenant  refuses  to  acknowledge  him  as  landloixl,  or  pays  under 
threat  of  distress,  although  the  under-tenant  still  retains  the  possession. 
Bume  V.  Rtehardtori,  4  Taunt.  7^^.  So  if  the  termor  bring  an  ejectment 
i^aiiirt  hit  tenant  whose  lease  is  expired,  the  latter  is  not  barred  from 
ihowing  that  his  landlord's  title  is  expired.   Knglandy  d.  Sjfbum  v.  tHade^ 
4T.  R.  68*i.     Doe^  d.  Jackson  v.  Ramsboihamy  3    .  aul  &  S.  51b.     So 
•xecutors  or  administrators,  having  terms  of  years  vested  in  them  in  right 
•f  their  testators  or  intestates,  may  lease  the  same 'for  any  fewer  number 
af  years  ;   and  the  rent  reserved  on  such  leases  will  be  a^^seis  in  t^ieir 
bands,  and  go  in  a  course  of  administration.  4-Cru.  Dig.  129,  130.     But 
it  has  been  held,  that  a  guardian  in  socage^  or  a  testamentary  guardian, 

•  aannot  make  a  lease  of  his  ward's  lanJs,  Roe^  d.  Parry  v.  Uufigson^  2 
Wils.  129.  136  :  though,  perhaps,  if  it  be  limited  to  the  term  oihis  mi- 
nority, such  a  lease  may  be  goo<l.  See  S  Kol.  Abr.  41.  4  Cru.  Dig.  129. 
Shawv.  ShaWf\em  &  Bcriv.  607.  Ante,  vol.  I.  p.  157.  n.  5. 

With  respect  to  leases  by  an  infant,  the  rule  iy,  that  if  the  lease  ba 
beneficial  to  him,  it  is  voidable  only  at  his  election,  and'not  void.  Ante, 
Tol.  I.  p.  177.  n.  41.  A  lease  by  an  infant  reserving  rent  has  lieen  held 
to  be  primdfaeie  good,  broause  it  is  presumed  to  be  for  his  benefit. 
But  if  a  ease  of  this  kind  were  now  to  arise,  the  principle  u>>on  which  iti 
validity  would  depend,  would  be,  whether  it  was  benvfioial  to  the  inlant 
ar  not.  For  very  prejudicial  leases  may  be  made  though  a  nominal  rent 
be  reserved ;  and  there  may  be  mo«t  beneficial  considerations  for  a  lease, 
Ihoupfh  it  contains  uo  reservation  of  rent :  and  an  infant  may  make  a  leas^ 

*  Without  rent,  for  the  purpose  of  trying  bi8  title.  3  Burr  lijOt).  Inlra, 
p.  43-i.'n>  45.  Married  women  being  disabled  by  the  common  law  trom 
•making  any  disposition  of  their  possessions,  cannot  inake  leaaeit ;  and  there- 
fore the  statute  :i2  H.  8  enables  husbands,  together  with  their  wives,  to 
lease  the  lands  of  which  they  are  seised  in  right  of  their  wives ;  but  leases  ^ 
not  made  pursuant  to  that  statute  are  not  binding  on  w<ves  surviviiif^ 
their  husbands.  And  if  the  wives  die  in  the  life-time  of  thair  husbands,, 
their  heirs  may  avoid  them.  2  Saund.  IbO.  n.  9.  4  Cru.  Dig.  131.  Lai^t^y, 

all  pertons  who  have  not  capacity  to  contract,  as  idiots,  liioatio^  lie.  ar* 
eMMqoeallj  ineapabU  of  makio|;  laasei.— [£'(/.] 
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(4S0)*  **^^m€in  leiMh.**  Here  Littleton  putteth  thii  caje 

Leatt  6y  <«ian/ o//Ae  where  One  letteth,  &c.  It  is  therefore  necessary  to  be 
i^unj^oj  ^he^IwsTl}^^^  ^hat  the  law  Js  nhere  rliver*  join  in  a  lease..  If 
i/u  tenant  only,  and  the  tenant  of  the  land,  and  a  stranger  which  hath  nothing 
(ketifan^*^  in  t^c  land,  join  in  a  lease  for  }enrs  by  deed  indented  of 

(«  Roi.  Abr.  64.)     ^^^  g^^  ^y^^  g^jf  j,g„,p  land,  this  is  the  lease  of  the  tenant 

Vul.  sect.,  .'46.  «  .       *      r    I  J         *  *u-. 

II  H.  4  1-5  E.4.  4a.  only,  and  (he  confirmation*  of  the  sthingt  r,  ana  yet  tnt 
^  ^  ^(1^\  \»  *^^®  *®  ^"  ^^®  stranger  works  by  condusion  (42). 

L^aset by iw&teveral  If  two  several  tenants  of  several  lands,  join  in  a  least 
ienaniio/iererailAn^!t,l^^  y^^j,^  h^.  ^^^  indented,  these  be  several  leases,  and 

entires  at  tetrnnuuves,  ,         '  '.  - 

4tr.  several  confirmations  of  each  of  them,  from  Whom  no  in- 

terest passeth,  and  work  not  by   way  of  concluKion  it 
any  sort,  because  several  interests  pass  from  them  (43) 

(.1). 

jjemu  t^  letumtintr  B.  tenant  for  life  of  C,  and  he  in  the  remainder  orra- 
««»« vu  andrcHain.  ^^^i^^^  ;„  f       havine  several  estates  in  the  one  and  'he 

der-man,  enuret  as  the  ,    .      . 

lease  of  the  pariieuhr  sBniG  land,  jf)in  in  a  lease  for  years  by  deed  indented, 

S-r/uf,t/..,t'a'^'  ♦'"'  <»«"'*''«  "h""  ^vork  in  this  aort :  during  the  life  of  C. 
afterwards  as  the  itanxi  is  the  lease  of  H.,  and  confirmation  of  him  in  the  re. 

of  the  remaindfr'man,  .  .     ,  ir.ii  ^  ^^    •.  • 

(1  Rij*.  Air  K7r.  i'trsion  or  remainder,  and  after  the  decease  of  C.  it  is 
Mo.  7-1.  1  Leon.  177.  ihe  X^ti^t  of  hun  in  the  reversion  or  remainder,  and  the 

Cro.  Bl.70l.6Co.  15.         _  r«         r  •         i_     ,  .  i 

Trt'  ort's cas«.    Doc.  confitmarion  of  B.  ;    for  seeing  the  Ie>sors  have  several 

^^-  ^*^-)  esialrs,   the  law  shall  construe  the  lease  to  move  out  of 

.  both  their  estates  respectively,  and  every  one  to  let  that 
which  he  lawfully  may  let,  aid  not  to  be  the  lease  only 
,   .  of  tenant  for  life,  and  the  coiifirmation  of  him  in  the  re- 

mainder or  revers^ion,  neither  is  there  any  conclusion  ii 

(42)  "  «  FT.  5.  7.  by  Asht."  Hal.  tiff  (tiled.    M.  3  J«c.  Blakaspej^s 

MS.<.— [Hnr-r.  ri   6.  46r.]  ease.     Noy,  li.  4'J."     Hal.  MSS  — 

C4<)'*Aiil  thrrctore  where  the  Sefl  Noy,  13. — [Hargr.  n.  7.  46  ». 

dpt'laiMlJoj)   ill  pj'T.ljnent  wns  of  a  (267),] 

joint  dennsr   of  A.  aruJ    B.  a'<l  ou  [A«lj.  arc.   Heatherley^  A.  Wnr^ 

the  evid«»i.r*»  it  nj.p*»are<HhHt  tliey  thin^lon  v.  Wcsfon^  2  Wits,  ti^- 

were  U'nai.is  in  cunimon,  the  jjlaiii-  Infra,  n.  (B  1.)- — [  W.] 

I    t    I  ■  ,  ■■  M   ■       i       ■!■     .I    ■      ■  ■      I  >ii        ■  ■■  ■  ■  m  * 

« 

(B  1)  Po  if  two  tenant*  io  commoiv  join  in  a  lea»for  years,  by  indeo- 
turf.  of  lhf»ir  Mvcral  land?,  tl>i«  shull  he  Xho.  leasp  of  ^ach  for  their  rc- 
fj<ective  ^larts,  and  lh«»  cro«s  confirmntion  of  eHch  for  the  }.»art  of  the  oth^T, 
•lid  no  esti^rpel  of  cither  part;  l'«Pcau«#>  an  actual  interost  passef  fnim 
each  reupfccuvely.    Roi.  Abr.  877.  4  Bac.  Abr,  193.  l^easea  (O).— [ri/.] 


this  case^  as  shall  be  said  hereafter.     Tenant  for  life  and 
he  in  the  remainder  in  fee  made  a  lease  for  years  by  deed 
indented^  the  le^oee  w^s  ejected,  and  brought  an  efec- 
tione  firmm^  aod  declared  upon,  a  demise  made  b}'  te- 
nant for  life  and  him  in  remainder,  and  upon  not  guiltjr 
pleaded,   this   special  matter  Was  found,  and  that  tenant 
for  life  was  lirinfi;,  anii  it  *wa8  adjudged  (g)  agaisst  the  {g)  97  H.  S.  fol.  13  «, 
plaintiff;  for  durins  the  life  of  the  tenant  (as  hath  been  I^**!" '*:*i**,^-^' 
said)  it  is  the  lease  of  the  tenant  for  lifei  and  therefore  case.  (Post,  309  b.) 
during  his  life  he  ought  to  have  declared  of  a  lease  made 
by  him^  and  afier  his  decease  he  ought   to  declare  of  a  f432)* 

.  lease  made  by  him  itf  remainder  (44)    (h)   And   *th?  (A)  Mich. 36 & 37  Eli. 
deed  indented  could. je  no  estoppel  in  this  case, " because  y^^j^^g'^^"^ 
there  passed  an  interest  from  them  both.     And  when- Dyer  234, 235. 
soever  any   interest   passeth  frpm  the  party,   there  can 
be   no  estoppel   against  him,   and    (i)  so   it   was  ad- (t)  Hill- 4^ Eiiz.  Rot. 

judged.     Hereby  you  shall  understand  5'our  books  the  t*^^»  *". *^°*S)^"^ 
•'      '^  •     "^  ^  BaD0o,  inter  i^hoe  ib 

better  which  treat  of  those  matters,  and  accordingly  itCowue. 
was  adjudged  that  where  tenant  in  tail  and  he  in  the  re- 
mainder in  fee  joined  in  a  grant  of  a  rent-charge  by  deed 
in  fee,  and  after  tenant  in  tail  died  without  issue,  the 
grantee  distrained  and  avowed  by  force  of  a  grant  from 
him  in  the  remainder,  and  Upon  non  concessiiy  the  jury 
found  the  special  matter,  and  it  was  adjudged  for  the 
avowant ;  for  every  one  granted  according  to  his  estate 
and  interest. 


Leases  fcJr  lites  or  years  arc  of  three  natures  :  some  ^^4,±,eaif^^^^i^f;o^d 
good  in  law  ;  some  be  voidable  by  *cntry,  and  some  void^oidable. 
without  entry*     Of  such  as  be  good  in  law,  some  be  good, 
at  the  common  law,  as  made  by  tenant  in  fee,  whereof      ^3  Co.€4b.) 
Littleton  here  putteth  his  case:    some  by  act  of  parlia* 
ment ;  as  tenant  in  tail,  a  bishop  seised  in  fee  in  right  of 
his  church  alone  withnot  his  chapter,  a  man  seised  in  fee- 
simple  or  fee  tail  in  the  right  of  his  wife  together  with 
his  wife,  (as  hath  been  sai^)  may  by  deed  indented  make 
leases  for  2 1  years  or  three  lives  in  such  manner  and  form 
as  hath  been  said  and  by  the  statute  fkj  is  limited,  all(*^*^^H*^'<*P-^ 

.    (44)  "  Intratur  H.  34  Eto-  Rot  72.  SAng  and  Stlrt^.''  Hal.  MS^^ 
Hargfr.  n.  8.  46  a,) 


or 


-  -1 
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which  were  Toidable  by  the  eommoa.  law  when  Little- 
ton wrote,  and  now  are  made  good  by  parliament 

LmmkginfimiaiU,     An   infant   seised  of  land  holden   in  soeage,  may  by 

^^^^^  ^'!'!^ cuBtom  make  a  lease  at  this  are  of  15  years,  and  shall 
mm^  wta^  be  good  bjf  n,  j         7    . 

emlom,  bind   him,  which  lease  was  voidable  by  the  common  law 

fy  ^^^'.y^.  (45);    Toidable,    some  by   the  common  law,  after  the 

IMff  or  p€T90fU  BBtttU 

jwttteUiim^orjure    death  of  the  lessor,  as  of  tenant  in  tail,  a  bishop,  &c.  or 

IJ^tli^hl^'^X'Jt!^  •''^^'^  ^^^  ^^^^^  of^^^  husbnnd,   (intended  of  leases  not 
are ^widtAle after  the    warraiited  by  the  Said  statute  of   ^2  H.  8.) ;  some  foida- 

(Plowd.  2«4b.  Cro,  ^^^  ^7  *^^  ^^  parliament,  as  by,  a  bishop  though  it  bt 

Jac  173.)  coq/irmed  by  dean  and  chapter,  if  it  be  *not  warranteo 

(       ^  by  the  statute  of  32  H.  8.,  and  so  of  a  dean  and  chapter 

after  the  death  of  the  dean  ;  some  voidable  at  times  by 

the  lessor  nimseif  or  his  heirs,  as  by  an  infant,  and  th^ 

like.   Some  void  in  futuro^  and  some  void  inprxsenti, 

kg  Ufumtintail  ^^  futiiro^  as  if  a  tenant  in  tail  make  a  lease  for  years, 

^fikettor-    and  (jie  without  issue,  it  is  void,  as  to  them  in  reversion 
lulf^  Im  tetuuU  191  tote 
^fymgvnihmiiiMtue,  it  or  remainder,  though  it  be  made  ("Ij  according  to  the 

voidattothereoereum-^^^^  statute.  If  a  prebend,  parson,  or  vicar,  make  a 
(0  33  H.  1  I>ier.  lease  for  yeais,  it  is  void  by  death,  if  it  be  not  according 
l^C^J^f^^'  to  the  statutes.     Otherwise  it  is  of  a  lease  for  life,  for 

Hunt's  case  TOQcheil,  that  is  voidable,  et  SIC  de  similibvs. 
(iRQLAbr.848.) 

Leaeefor  to  manyj        Some  void  in  prxsenti ;  as  if  one  make  a  lease  for  so 

£^J«^S»  wrwCTi- ^•"y  y®**"*  "'  ^*  **^*''  ^*^^»  ^*^**  '*  void  <» /?ra»en/t  for 
iL  the  uncertainty,  et  sic  de  similibus  (o  1). 

(45)    Heretofore  voine  made  a  it  wat  said,  that  leases  whether 

diiferenee   between  leases  by  in-  with  or  without  rent»  if  made  by 

ftuiti  with  reservation  of  rent  and  deed^  are  voidable  only.     Burr.  4. 

those  without,  and  thoug^ht  that  the    part  v.  3.  pa^e  180S {Hai^.  a 

ibrmer  were  only  voidable,  but  that  1 .  45  b.  (368)  ] 

the    latter    were  absolutely   void.  [See  n.  (A  1)  supra,  p.  430.]— 

New  AbK  L  ases.(BO  But  n  a  late  [Ed.] 

case  this  distinction  was  denied,  and 


(C  1)  This  distinction  between  void  and  voidable  leases,  is  fre- 
ouently  material,  for  where  a  lease  becomes  absolutely  void  by  the 
death  of  the  lessor,  no  acceptance  of  rent,  or  any  other  act  by  the 
person  in  remainder  or  reversion,. will  make  it  good :  whereas  if  a 
lease  be  voidable  only,  acceptance  of  rent  will  operate  as  a  confir- 
mation of  it.  4  Cru.  Dig.  131.  Ante,  216  a.  p.  88;  n.  (!«}. 
f^ases  by  tenants  in  tail,  not  warranted  by  the  statute,  we  have 


seeo,  are  yoidaUe  by  the  iastM  in  tail;  and  if  BuebiaBae  accept  «f 
rent  or  fealty  from  thelessee,  afler  the  death  of  their  ancestor^  or 
bring  an  Action  for  rent  or  for  waste,  these  acts  will  amount  to  a 
confirmatbn  of  the'  lease,  fiut  all  leasea  by  teaania  in  tail,  whether 
pursuant  to  the  statute  or  otherwise,  are,  on  the  death  of  the  te* 
nant  in  tail  without  issue,  void  as  against  the  persons  in  remainder 
or  reversion  ;  so  that  no  acceptance  of  rent  by  them  will  operate 
as  a  confirmation.  Supra,  45  b.  Leases  by  husband  and  wife  of 
the  wife's  estate,  not  made  according  to  the  statute,  are  only  void- 
able as  to  the  wif^  and  therefore  her  acceptance  of  rent,  after  her 
Jiusband's  deathi  will  amount  to  a  confirmatioh.    Doey,  fFtller,  ' 

7  T.  R.  478.  But  in  the  case  of  a  lease  by  the  husband  alooei,  of 
lands  of  which  he  is  seised  in  right  of  his  wife,  it  seems  doubtful^ 
whether  the  lease  is  oidy  voidable  by  the  wife  afWr  her  husbapd'a 
death,  or  absolutely  void.  -  See  4  Bac.  Abr.  p.  18.  Ut.  Ijeases  (C). 
2  Saund.  180.  n:  9.  All  leases  by  tenants  for  life  become  abso- 
lutely void  on  their  death*  Supra,  p.  430.  n.  (A  1)#  Et.  Vid. 
Jenking  v  Churchy  Cowp.  482.  Doe  v.  Butcher^  Dougl.  50.  Oood- 
right  V.  Humphryi,  cited  Doagl.  52  b*  Roe  d.  Jordan  v.  Ward,  1 
H.  Bl.  97.  And  where  tenant  for  life  leased  premises  for  twenty- 
one  years*  and  before  the  expiration  of  that  term  died,  the  trustees 
of  the  remainder -man,  then  an  infant,  continued  to  receive  the 
rent  reserved,  and  he,  on  coming  of  age,  sold  the  premises  by  auc- 
tion ;  in  the  conditions  of  sale  the  premises  were  declared  to  be 
subject  to  the  lease,  and  in  the  conveyance  to  the  purchaser  the 
lease  was  referred  to  as  in  the  possession  of  ihe  leasee ;  and  in  tho 
covenant  against  incumbrances  that  lease  was  excepted ;  the  pur- 
chaser mortgaged,  and  in  the  mortgage  deeds  the  like  notice  was 
taken  of  the  lease,  and  the  mortgagees  for  some  time  received  the 
rent  reserved ;  it  was  held,  that  the  lease  expired  with  the  inter- 
est of  the  tenant  for  life,  and  that  the  notice  since  taken  of  it  did 
not  operate  as  a  new  lease.  Dos,  d.  PoUer  v.  Archer^  1  Bos^  &,  P. 
531  And  see  ante,  p.  88.  n.  (128).  The  court  of  chancery  has^ 
however,  held,  that  where  the  remainder- man  accepted  rent,  and 
suffered  the  tenant  to  make  improvements,  knowing  the  defect'in 
the  lease,  he  should  execute  a  new  lease  to  the  tenant.  StiUt  v. 
Cowper,  3  Atk*  692.  Where  a  lease  contains  a  proviso,  that  upon 
non-payment  of  the  rent,  on  a  certain  day,  the  lease  shall  become 
absolutely  void ;  and  the  rent  is  not  paid  on  the  day'.  no<acoeptance  . 
of  rent  afler  will  operate  as  a  confirmation  of  the  lease.  Ante, 
215  a.  p.  88.  3  Co.  65  a.  F'vuh  v.  ThrttckmorUm^  Cro  Eliz.  221. 
Poph.  25.  53.  But  where  the  proviso  is,  that  upon  non-payment  of 
the  rent,  d^c.  the  lessor  shall  re-enter,  and  the  lessor  accepts  rent 
after  breach  of  the  condition  with  notice  thereof,  it  will  operate  as 
a  waver  of  the  forfeiture,  and  a  confirmation  of  the  lease,  Ooad- 
right  V.  Daieidf^  Cowp.  803.  Ante  p.  88.  n.  (128) ;  though  it  is 
otherwise  if  the  lessor  was  ignorant  of  such  breach.  PennofWt 
cauy  3  Co.  64.  Et  vid.  Roe  y,  Harriam,  2  T.  R.  425.  As  to.  the 
distinctions  between  freehold  Leases  and  leases  for  years  determi- 
aable  on  lives,  see  2  Prest.  Conv.  162. 

Before  the  close  of  this  chapter  some  observations  seem  neces- 
sary with  respect  to  leases  by  virtue  of  powirs  for  that  purpose. 
As  leases  made  by  tenants  for  lite  determine  on  the  death  of  the 
lessor,  powers  are  usually  inserted  in  settlements,  enabling  the 
tenants  for  life  to  grant  leases  which  shall  be  good  against  the  per- 
sons in  the  remainder  or  reversion.  Powers  of  this  kind  are  pro- 
ductive of  great  advantage,  not  only  to  the  tenants  for  life,  and  the 
peraoDs  in  remainder  and  reversion,  but  also  to  the  public.    For 
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tlie  •oc«artg«iBMit  of  tkrmen  to  oceopy  stock,  «nd  imfrore  tbe 
land,  it  ii  net  a  wtnr  tboy  should  have  sonie  permanent  interest. 
^.  (Jnle»  the  owner  of  t 


Unle»  the  owner  of  the  estate  for  life  was  enabled  to  make  a  per- 
manent lease,  he  could  not^joy,  to  the  best  advantage,  during  his 
own  time;  and  they  who  come  ajfier  mast  suffer,  by  uie  land  ^ing 
untenanted,  out  of  repair,  and  in  a  bad  condition.  The  plan  of  this 
power  is  for  tbe  nHitmiJ  advantages  of  posoeneor  and  soccesBor. 
The  execution  thereof  is  checked  with  many  conditiona.  ta^uard 
the  aucceesor,  that  the  annual  revenue ahall  not  bedtmimEbed,  nor 
those  in  buccesaion  or  remainder  at  all  prejudiced  m  point  of  reme- 
dy, or  other  circumstances  of  full  and  ample  enjoyment.     1  Burr. 
ItO,  1^1.    Sugd.  Pow.  663,  664.     Formerly  a  distinction  used  to 
be  taken  between  a  power  to  a  atrangrer  havmf  a  particular  estate, 
and  a  power  reaerved  by  the  owner  of  the  fee,  which  latter  it  has 
been  said  is  to  receive  a  more  iib(*ral  cooatruction  than  the  other. 
But  Xfr.  Sugden  observe^,  that  this  doctrine,  uhich  has  so  direct  a 
tendency  to  introduce  different  decisions  on  the  same  w:ords,  seems 
to  be  completely  exploded  at  the  present  day^  althou|rh  an  opinion 
ha^  prevailed  that  a  power  of  leahing  is  to  receive  a  more  strict 
conatniction  than  auy  other  power  (see  Fitx.  219.     3  Vin.  Abr. 
431.)«  and  that  equity  cannot  relieve  affamat  a  defect  in  the  ezecu* 
tion  of  it.    However,  it  appears  thai  this  relief  ia  administered  in 
proper  cases  (Sudg.  Pow.  3d4.),  and  the  hooka  abound  with  ao- 
thorities    in  lavour  of  the  liberal  construction  of  this  power. 
Idem  564. 

We  will  now  consider  the  restrictions,  which  are  usually  annexed 
to  leasing  powers,  let.  With  respect  to  the  inatruBent  by  which 
the  power  la  executed.  It  ia  generally  required  to  be  by  a  deed  la- 
dented,  aealed  and  delivered  m  the  preaence  of  two  or  more  wit- 
neasea ;  and  also  that  the  tenant  ahouM  execute  a  counterpart  of 
the  lease.  1  Burr.  125.  hivery  of  seisin  ia  not  necessary  on  a 
freehold  lease  made  under  a  power;  because  theleaee  takes  effect 
from  the  deed  by  which  the  power  is  created ;  and  the  legal  estate 
is  transferred  by  the  operation  of  the  statute  of  uses.  1  Ventr. 
291.     2  Lev.  149.     2  Prest.  Conv.  147. 

2d.  As  to  the  landa  to  be  demised :— -Mr.  Sugden  observes  that  i| 

it  is  aeldom  that  any  question  on  thia  head  arises  at  the  present  M 

day,  except  upon  wills  unskilfully  penned :  for  the  power  usually  | 

introduced  m  modern  eettlementa,  la  to  lea^e  all  the  hereditaments 
comprised  in  the  deed  at  the  beat  rent,  and  if  the  mansion-house, 
park,  or  any  other  part,  ia  not  intended  to  be  leased,  it  ia  expreaaly 
excepted  in  the  power.  Sudg.  Pow.  667.  Where  a  power  extends  to 
landa  usually  letten,  lands  which  have  been  twice  or  thrice  letten, 
,  are  within  the  power.  2-  Rol.  Abr.  261.  pi.  11,  12.  Vaugh  33.  \  but 
land  which  haa  only  been  once  letten,  is  not.  it  is  said,  within  the 

?rovi«o,  for  uatu  fit  ex  Uernth  actihua,  2  Rol.  Abr.  262.  pi.  13. 
janda  not  demised  for  the  space  of  twenty -one  years  previous  te 
tbe  making  of  a  lease,  under  a  power,  are  not  considered  as  lands 
usually  let.  Truiram  v.  Lady  Bnltingiau,  Vaugh.  31.  And  see 
the  caae  of  Foot  v,  Marriott^  3  Vin.  Abr.  429.  pi.  9.  in  which  it  was 
decided,  that  land  not  demised  within  twenty  yeiirs,  was  not 
subject  to  the  power.  It  haa  not,  however,  been  exprei^sly  deter- 
mined within  what  period  tbe  land  moat  have  been  demised.  But 
Mr.  Sugden  observes,  that  the  courts  might  probably  incline  to  fix 
twenty  years  aa  the  limit,  by  analogy  to  the  enabling  statute  of  32 
H.  8.  c.  26.  which  iaa  similar  case  considered  that  as  a  reasonable 
periods  Sugd.  Pow.  669.  The  lettmgs  to  which  this  statute  re- 
fers;  we  have  seen,  must  be  by  some  persona  seised  of  an  estate  sf 


inheritanoe,  tnd  not  by  tenant  by  the  curtesy,  dower,  &€.  Supra,. 
44  b.  p.  4i0,  Dy^  271  b.  pi.  ^8.  But  the  saooe  doctrine  i«  npt  ap" 
plied  to  powers  in  private  settlements,  though  a  contrary  opinion 
W8fi  formerly  entertained.  Ibid,    ^v  ith  respect  to  the  ^orde  unuUly  , 

demised^  it  has  been  determined  that  they  embrace  ev^ry  species  of  ^ 

demise  ;^— at  will,  from  year  to  year,  or  for  years  or  hves,  and 
whether  granted  by  parol,  or  by  deed,  by  copy  ot  court-roll,  cove- 
nant to  stand  seised,  or  any  other  instrument.  Supra,  44  b.  p.  4^. 
Bttughv.  Haynesy  Cro.  Jslc.  76.  S.  C  6.  Co.  37.  nom.  Derm  and 
.  Che^p$0r  of  fForcetUr's  case.  S.  C.  Mo.  759.  nom.  Banks  \*  Brown, 
Right  y.  Thomaa.ti  Burr.  )44i.  I  Bl.  Rep.  446.  Sugd  Pow.  570. 
It  is  to  be  observed,  that  it  i.^  a  principle,  that  a  qualification,  which 
goes  in.  destruction  of  a  power,  will  be,  dispensed  with.  And, 
therefore,  it  has  been  determined,  that  where  a  power  of  leasing  is 
g;iven  generally,  provided  the  ancient  rents  be  reserved,  lands, 
which  were  not  before  in  lease,  may  be  demised.  See  Cumberford*s 
caaej  2  Ro).  Abr,  262.  fTcUker  v-  fFakeman,  1  Ventr  294.  2  JL.ev. 
150.     3.Keb  597.   Winter  v.  Loeeday,  1  Ld.  Rayni    267.     Com*  .0* 

^7.  It  Mod.  147.   'Chodlitle  v.  Funacan,  Douffl.  565.     But  a  pow- 
er may  be  tal^en  to  be  special,  and  not  allowed  to  extend  to  ail  the 
property  comprised  in  the  deed  wherein  the  power  is  given,  it  such 
'  Appears  to  have  been  the  intention  of  the  parties.    Mountfoy's  caUy 
5  Co.  3  b.     And  see  the  case  of  Bagoi  v.  OughUm^  8  Mod.  248. 
Foru  332.  wher^  the  power  was  to  lease  **  all  or  any  part  of  the 
premises,  at  sUth  yearly  rents  or  more  as  the  same  are  now  lei 
«t  ;'*  and  it  was  held,  that  the  mansion-house  and  the  demesne 
lands  which  were  never  leased  before,  could  not  be  demised  under 
this  power.    8  Mod.  249.  .  Fort.  332.     Et  vid.   Lord  Mansfield's 
.observationa  on  this  case  in  Dou^lv  573,  574.     So  in  Pomeroy  v. 
J^ortingtQn^2.  T.  R.  666.  where  a  man,  by  his  will»  devised  bis  es- 
tate in  stiict  settlement,  and  gave  a  power  to  lease  all,  or  any  of 
the  said  manors,  messuages,  lands,  tenements,  and  hereditamenta, '        -  ' 

for  lives  or  year^,  so  as  the  usual  rents  were  reserved ;  the  te- 
nant for  life  made  a  lease  of  tithes,  which  had  never  been  let  be- 
fore, but  had,  always  been  occupied  by  the  possessor  of  the  estate : 
it  was  determined  that  this  lease  was  void,  because  it  was  not  the 
intention  of  the  parties  that  the  power  of  leasing  should  extend  to 
the  tithes,  they  never  having  been  leased  before.     Et.  vid.  ace. 
Doe  V.  Halcombe,  7.  T.  R.  713.  Foot  v.  Marriott,  3  Vin.  Abr.  429. 
pi.  9.     And  see  the  late  case  of  Doe  d.  BartUU  v.  Rendle,  3  Maul. 
&.  S.  90.  in  which  the  court  observed,  that  where  it  can  be  collect- 
ed from  the  nature  of  he  property  never  before  demised,  or  from 
the  character  of  the  parties  tq  whom* the  power  is  given,  as  in  the 
^ase  before  the  court  of  tru.stees,  who  were  not  intended  to  have 
any  beneficial  interest  for  themselves,  or  from  any  other  circum- 
fltances,  that  the  power  was  not  intended  to  go  beyond  what  had 
'   before  been  domised,  it  will  be  confined  to  that  property    3  Maul. 
■6i  S.  105 — 107.  There  are  cases,  however,  in  which  parts  of  thees-^ 
tate  never  leased  have,  in  favour  of  the  supposed  intention,  been 
•considered  to  be  within  powers,  requiring  the  ancient  or  usual  or 
prei^cnt  rents  to  be  reserved.     See  Cumberford's  case ;  Walker  ?* 
Wakemfm;  Winter  v.  Lnveden ;  and  Goodtitle  v.  Funacan,  cited  su-    ' 
pra.  But  in  all  these  cases  the  intention  of  the  parties  is  to  govern ; 
4Lnd  that  intention,  to  be  fairly  collected  from  the  whole  instru- 
ment, is  the  only  guide  to  the  true  construction  of  the  powei.  See 
Suofd.  Pow.  576.     Doe,  d.  BarlUttv.  Rendle,  supra. 

3.  As  to  the  time  when  the  lease  is  to  commence,  whether  in 
possession  or  reversion  .-—A.  lease  may  be  considered  as  reversion- 
ary in  two  senses:  In  the  largest  sense,  that  is  said  to  be  a  lease  in 
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reversion  which  is  to  commence  on  a  ftitdre  day.  fn  a  msre  con- 
fined sense  of  the  term,  it  siifnifies  a  lease  to  be^n  from  the  deter- 
mination of  a  lease  in  hein^ ;  and  the  usual  construction  of  the 
term  **  lease  in  reversion"  in  powers,  is  a  lease  to  commence  after 
the  end  of  a  present  interest  in  being,  and  not  a  lease  to  com- 
mence after  a  future  day.  1  Comb.  38.  Per  Holt  Cart.  14.25. 
2  East.  389.  In  all  well  drawn  powers  of  leasing,  where  it  is  in- 
tended that  a  lease  in  reversion  may  be  granted,  it  is  expressly  de^ 
clared  so ;  and  if  a  reversionary  lease  ie  not  to  be  granted,  it  is  ex- 
pressly declared  that  the  lease  shall  be  made  to  take  effect  in  pos- 
session, and  not  in  reversion,  or  by  way  of  future  interest  But 
where  the  estate  is  in  hand,  a  general  power  to  lease  for  a  certain 
number  of  years,  without  expressing  the  time  when  such  leases 
are  to  commence, -authorizes  leases  in  possession  only,  and  not  in 
reversion  or  in  fiiiuro.  ComUeti  ofStutex  v.  Wroth,  Cro.  Elis.  5. 
S.  C.  cited  6  Co.  33  a.  non^.  l^eaper  v.  Wroth*  Shecomb  v.  Haiuh 
kin,  Cro^  Car.  118.  t  Brownl.  1481.  Yelv.  22i.  nom.  Siocomb  v. 
#  Hatohni,     And.even  where  the  estate  is  in  lease,  if  the  power  is 

expressly  to  lease  «n  poiseaian^  a  lease  in  reversion  cannot  be 
granted.     Opy  v.  Thomatws,  1  Lev    267.     Raym.  132.     1  Keb. 
778.  910.     1  Sid.  260.    2  Ld.  Raym.  792.     And  it  seems  doubtful 
whether  a  lease  in  reversion  would  be  supported  under  a  general 
power,  although  the  estate  was  in  lease  at  the  time  of  the  settle- 
ment, unless  there  tvere  some  direct  evidence  of  the  intention  of 
the  parties,  as  in  the  case  of  Coveniry  v.  Coventry,  1  Comb.  312. 
^here  a  power  expressly  enables  a  person  to  make  leases,  as  well 
in  possession  as  in  reversion,  a  lease  in  reversion  will  then  be 
good.     Whitlocke*i  ccue,  8  Co  67.    And  under  a  power  to  lease 
not  exceeding  a  given  number  pf  years  from  the  time  ^making,  a 
loase  m  reversion  may  be  granted.    See  Harcourt  v.  Pole,  1  And. 
273.    2  Ld.   Raym.    1000.     Sugd.  Pow.  584.    But  although  a 
power  enable  a  man  to  make  leases  in  reveraion,  as  well  as  in  poe- 
session,  yet  he  cannot  make  a  leaae  in  possession,  and  another  lease 
in  reversion  of  the  same  land ;  but  his  power  to  make  leases  in  re- 
version, shall  be  confined' to  such  land  as  was  not  then  in  posses- 
sion.    WuUer  V.  Loveday,  1  Com.  36.  Per  Holt.    rAad  the  very 
same  expres8ion,  **  lease  in  reversion,"  may  have  a  different  signi- 
fication in  the  same  conveyance ;  being  ap(Hied  to  a  lease  for  lim,  it 
shall  be  intended  of  a  concurrent  lease,  or  a  lease  of  the  reversion, 
viz.  a  lefise  of  that  land,  which  is  at  the  same  time  under  a  de- 
raise,  and  then  it  is  not  to  commence  after  the  end  of  the  demise, 
but  has  a  present  commencement,  and  is  concurrent  with  the  prior 
demise,  and  this  construction  is  imperiously  called  for,  as  a  lease 
for  life  cannot  be  made  to  commence  at  a  future  4tLy  (WhitlockU 
ctue,  8  Co.  69  b.)  :  but  being  applied  to  a  lease  for  years,  it  shall  be 
intended  of  a  lease  which  shall  take  its  effect  after  the  expiration 
or  determination  of  a  lease  in  being.  1  Comb.  39  b.  Per  Holt.  With 
respect  to  concurrent  leases,  it  is  observable,  that  a  chattel  lease 
may  be  granted  pending  a  prior  subsisting  one,  provided  it  be 
within  the  limits  of  the  power,  and  provided  it  give  no  beneficial 
interest  dur'msr  the  continuance  of  the  subsisting  lease ;  but  so  long 
as  there  is  a  freehold  lease  m  eete,  "a  second  freehold  lease  cannot 
be  granted     The  right  of  granting  a  second  tbattel  lease  was 
settled  in  Read  v.  ^aeh,  1  Leon.  148,  and  is  recognized  as  law  in 
ChodtUlev.  Funacan,  Dougl.  3d  ed.  572;  but  a  second  freehold 
ease  cannot  be  granted,  because  it  must  be  to  take  effect  tn/tito* 
ro,  and  a  freehold  cannot  be  conveyed  unless  it  is  to  take  efl^t  m 
preeenti.  2  Wils.  166.    If  a  lease  therefore  were  granted  for  lives. 
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no  farther  l^l8e  coid^  be  granted  till  that  lease  were  deteroointd ; 
not  a  chattel  lease,  because  the  power  does  not  admit  of  the  same 
premises  being  under  a  chattel  and  a  freehold  lease  at  the  same 
time ;  nor  a  freehold  lease,  l^ecause  that  would  be  to  commence  in 
fiUuro:  whereas,  if  there  were  a  chattel  lease  fer  ninety-nme 
years,  determinable  upon  three  liv^,  and  one  of  those  lives  were 
to  drop,  a  second  chattel,  lease  tor  a  new  life,  in  addition  to  the 
other  two,  might  be  granted  during  the  continuance  of  the  first. , 
Whenever  a  life  therefore  drepped,  there  would  be  this  essential 
difference  between  a  freehold  and  a  chattel  lease,  that,  upon  the 
former,  po  new  life  could  be  added,  unless  the  termor  would  sur* 
render  the  first  lease ;  whereas,  upon  the  latter,  a  new  iife  might 
be  added  without  any  such  surrender.^  In  the  one  case,  therefore,  > 
an  important  advantage  would  accrue  to  the  reversioner  or  re- 
mainder man,  if  the  tenant  for  life  and  the  person  entitled  to  the 
first  lease  could  not  agree  upon  a  surrender;  in  the  latter,  such 
advantage  would  be  wnolly  lost.  i2oe,  d.  Bnune  v.  Prideaux,  10 
East.  184,  185.  Sed  vide  Sugd,  Pow.  600.  It  was  formerly  held, 
that  a  lease  made  to  commence,  from  the  day  of  the  date  thereof, 
was  a  lease  in  reversion ;  but  this  doctrine  has  been  altered  by  the 
determination  in  the  case  of  Pugh  v.  Duke  of  Leeds^  in  which  it 
Was  held,  that  "  from"  might  mean  either  inclusive  or  exclusive; 
and  that  the  parties  necessarily  understood  and  u^ed  it  in  that  . 
eenee,  which  made  their  deed  effectual ;  and,  therefore  that  a 
lease  '*  to  hold  from  the  day  ef  the  date.'  was  a  valid  lease  under 
a  power  to  lease  in  possession  only.  Cowp.  ^!4.  Et  vid.  Rex  v. 
InhabiianU  of  Qamlingay.  3  T.  R.  513.  ExpatU  FaUon^  5  T.  R. 
283.  Bowling  v.  Puxally  1  Ball.  &.  B.  193.  Where  a  lease,  which 
is  dated  back,  and  on  the  face  of  it  appears  to  commence  m/iihiro, 
was  not  in  truth  executed  till  at  or  after  the  time  when  it  was  ex- 
pressed to  commence,  in  such  case,  the  lease  is  a  valid  execution  of . 
'  the  power,  and  may  be  supported  as  a  lease  in  possession :  for  a 
deed  takes  effect  from  its  execution,  and  not  from  the  date  of  it, 
and,  therefore,  if  the  time  of  the  execution  can  be  proved,  the  , 
lease  cannot  be  defeated,  Coimpbell  v.  Leach^  AmbU  740.  Doe  v. 
Day,  10  East.  427.  Bail  v.  Caxenove^  4  East  477  ;  and  extrinsic 
evidence  is  admissible  to  show  when  the  lease  was  actually  execu* 
ted.  Doe  v.  Robson^  15  East.  32.  Suffd.  Pow.  589.  In  regard  to 
leases  in  reversion,  it  has  been  decided,  that  where  the  lease  is  to 
take  effect  in  possession,  it  will  be  good,  although  the  estate  is  in 
the  possession  of  tenants  from  year  to  year,  or  at  will,  provided 
the^,  at  the  time  the  lease  is  granted,  receive  directions  to  pay 
their  rent  to  the  lessee.  QoodhUe  v.  Funacan^  Dougl.  565.  Ano 
it  seems,  that  an  actual  lease  nnder  the  power,  if  in  fact  given  op 
at  the  time  of  the  execution  of  the  new  lease,  might  be  presumed  to 
be  surrendered  in  support  of  the  new  lease,  and  at  least  in  a  bona 
fide  case  where  the  lessee  is  in  nature  of  a  purchaser,  equity  wpuld 
relieve  against  the  want  of  a  surrender.  Campbell  v.  Leacky  su- 
pra. And  if  the  new  lease  be  made  to  the  person  in  possession  un- 
der the  old  ledse,  it  will,  without  any  actual  surrender,  operate  as 
a.  surrender  in  law  of  the  old  lease,  and  so  no  objection  on  this 
head  will  lie  to  the  new  lease,  fiut  where  the  second  lease  does 
not  pass  all  the  interest  which  it  purports  to  grant,  as  if  it  be  void 
because  the  best  rent  was  not  reserved,  there  it  will  not  ojperate  as 
a  surrender  of  the  prior  term ;  nor  is  it  material  that  the  first  lease 
is  cancelled,  for  cancellation  at  this  d&y  will  not  amount  to  a  sur-. 
render  in  law  of  a  lease.  Roe  v.  Ardibithop  of  Canterbury,  6 
East.  86.    Sugd.  Pow.  581—591. 


5 Id  QW  tSASKS.  WOK  II. 

4t1i.  Ai  to  the  daratioD  of  the  lease: — The  asuft)  pnctiee  is  to 
Teitrain  tenants  for  life  from  making  leasee  for  a  longer  terra  than 
twenty-one  years,  except  m  those  countries  where  lands  are 
usually  let  for  hves,  and  to  ere  the  tenant  for  hfe  is  allowed  to  grant 
leases  for  one,  two,  or  three  liTOs.  In  WhUlock'i  cage  it  was  laid 
down  and  agreed  to  by  the  whole  court,  that  under  a  power  to 
make  an  estate  for  three  Htos,  the  donee  cannot  make  a  lease  for 
ninety-nine  years  determmable  upon  three  lives.  But  a  dietiac- 
tion  was  taken  between  a  power  particularizing  the  species  of 
lease  to  be  granted,  and  a  general  power  not  specifying  the  kind 
of  lease,  but  adding  a  rentriction  to  limit  the  extent  of^^the  lease,  %s 
a  power  generally  to  make  leases,  with  a  proriso  that  thev  should 
not  exceed  three  lives  or  twenty  one  years ;  under  which  it  was 
determined,  that  the  donee  might  make  a  lease  for  ninety-nine 
vears,  determinable  on  three  lives,  because  the  power  was  abso- 
jQte  and  indefinite;  and  the  proviso  of  correction  is  added,  that  the 
lease  shall  •  not  exceed  three  lives  *or  twenty^one  years;  which 
clause  is  negative,  and  qualifies  the  generality  of  the  first  proviso; 
and  a  lease  for  ninety-nine  years,  determinable  on  three  lives,  does 
not  exceed  three  lives,  although  in  truth  it  is  not  a  lease  for  lives. 
S  Co.  69  b.  RaUit  v.  Popkam,  Stra.  992.  Cunn  102.  £t.  vid. 
2.  Ve».  644.  Ch*a^chman  v  Harvey^  Ambl.  335.  Roe  v.  Pri' 
deauxy  10  East.  158.  A  power  to  grant  leases  for  two  or  more 
lives,  implies  an  authority  to  grant  them  during  the  life  of  the  sur- 
vivor. Aia9p  V.  Fine^  3  Keb.  44.  Et  vid.  Doe  v.  ffardwicke^  10 
East.  549.  And  under  a  power  to  make  leases  for  three  lives,  a 
lease  to  one  for  three  lives,  or  to  three  persons  for  their  three 
lives,  will  be  equally  good.  See  Baugh  v.  Haynet^  Cro.  Jac.  76. 
8ugd.  Pow.  602.  But  the  lease  must  be  made  for  lives  in  ««i«, 
Raym.  263. ;  and  the  lives  must  be  concurrent,  although  the  pow- 
er is  to  demise  **  for  one,  two,  or  three  lives,"  which  seems  to  im* 
-port  succession.  Doe  v  Halcomhe^  7  T.  R.  713  A  power  to  make 
leases,  provided  they  do  not  exceed  thirty-one  years,  or  three  lives, 
will  warrant  a  lease  for  three  lives  or  thirty-one  years,  whichever 
ehall  last  lonifest.  Commom  v.  Marshall,  7  Bro.  P.  C.  Ill*  Be- 
fore closing  this  head,  it  may  be  observed,  that  where  a  power  au- 
thorizes leases  for  any  given  term,  as  for  any  term  of  years  not  ex- 
<;eeding  twenty-one  yeam,  a  lease  may  be  made  for  a  term  certain, 
with  a  proviso  determinmg  it  on  a  given  event,  at  the  option  of  the 
lessor,  Earl  of  Cardigan  y.  Montague,  supra:  but  it  would  be 
otherwise  if  the  power,  as  is  sometimes  the  case,  requires  the 
lease  to  be  for  a  term  absolute.  Sugd.  Pow.  593.  So  if  the  pow- 
•er  be  to  lease  for  any  given  term,  as  for  twenty^one  years,  without 
«aying,/br  tsAy  terth  not  ejKeeding  the  number  of  year*,  yet  a  lease 
may  be  made  for  a  less  term.  Itfiertoood  y.  OidkncM^  3  Ma4il.  & 
8.  382. 

5th  As  to  the  rent : — Where  a  settled  estate  has  been  usually 
let  on  lives,  which  is  generally  the  case  in  Ireland,  the  common 
power  of  leasing  is  upon  fines,  which,  as  the  lives  or  leases  drop, 
are  considered  among  the  annual  profits.  I  Burr-  121.  Bitt  this 
practice  prevails  only  in  a  few  counties  in  Engir'nd,  and  the  power 
of  leasing  commonly  introduced  into  settlemen  a  of  estates  in  this 
country,  reouires  the  best  rent  to  be  reserved,  aid  expressly  pro- 
hibits the  taking  of  a  fine.  Whether  the  be^^t  re  it  is  reserved,  is 
a  question  to  be  decided  by  ajury.  Sugd.  Pow.  603.  Et.  Vid. 
Boev.  Archbishop  ^  York,  6  East.  86.  Doe  v.  Lloyd,  3  Esp.  Rep. 
78.  If  the  best  rent  is  reserved,  the  tenant  agreeing  to  lay  out 
money  in  improvements  ia  not  material.    See  Shannon  v-  Brtul- 


tjreel,  1  Rep.  T.  RedesdbJe,  52.  Campbell  v.  Leach,  supra.  D^e 
V.  BetHson,  It  East.  305.  But;  it  seems,  that  altbougii  the  rent 
reserved  be  the  full  value  of  the  land,  yet  if  satisfactory  evidence 
could  be  produced  to' a  jury,  thai  a  tenant  was  willingr  t6  give  an  ,' 

additional  rent  in  liea  of  the  money  agreed  to  be  .laid  out  in  im- 
provements, the  lease  could  not  be  sup|;>f>rted      fP^rigflt  v.'Sntitliy 
6  Esp.  203.     It  is  not,  however,  sutlicient  to  impeach  a  bond  fide, 
leaae  without  a  fine,  at  a  ren  .  which  the  jury  find  a  fair  rent,  th^t 
the  tenant  for  life  had  offers  of  higher  rents  from  other  persons        .        . 
vhose  responsibility  could  not  be  disproved :  for  in  the  exercise  of 
Fuch  a  power  where  fdirly  intended,  a^nd  no  fine  or  other  collateral 
consideration  is  taiken  by  the  tenant  tor  life  leasing  tinder  the ' 
power,  or  injurious  paWiality  sianifestly  shown  by  him,  in  favour 
ef  the  particular  lessee,  there  ought  to  be  something  extravagant* 
ly  wrong  in  the  bargaiu  to  set  it  aside  on  this  ground  ;  for  in  the 
choice  of  a  tenant  there  are  many  things  to  be  regai^ded  besides 
the  mere  amount  of  the  rent  otTered.    Doe,  d^  Liiiolon  v.  Hadclijfe,. 
10  East.  278.     Where  from  the  (juamtity  and  nature  of  the  pro^. 
party  demised  it  cannot  be  ascertained  whether  the  best  rent  is  re* 
nerved,  the  lease  will  be'  void,     Sggd.  Pow.  606,     Earl  ofCfurdi- 
Ban  V.  MorUaguey  Ibid    App.  No.  9.  (2)      Formerly  powers  of 
leasing  required  the  ancient  or  usual  rent  to  be  reserved,  but  at 
the  present  day,  w6  have  jseen,  this  praotice  is  exploded.     Where, 
however,  Bdch.  a  term  .is  introduced,  the  bettei*  opinion  is,  that  as  a 
general  mie,  the  rent  reserved  at  the  time  of  the  creation  of  tho 
jpiower,  ivhere  a  lease  was  then  in  being,  or  last  before  it,  where  no 
lease  vfiis  then  in  being,  is  the  rent  to  whieh  the  power  must  be     . 
taken  to  refer.     Sugd.  Pow.  607.     But  it  is  no  objection  that  more 
thaa  the  ancient  rent  is  reserved  (3  Ch.  Ca.  78.    £t.  Vid.  Doe,  d. 
JHhanknm  v.  Oreed^  4  Maul.  &,S.  371.),  nor  that  beriots  or  other 
attudl  and  a<:ciVfe»to/ services,  which  have  been  usually  rendered, 
are  noi  reserved  by  the  lease  under  the  power.    Baughv.  Hayne^, 
€ro.  Jac.  76.     Mo.  759.    Supra,  44  b.  p.  420.     Coventry  v»  ^ven-         / 
ffyy  1  Comb.  312.     But  if  the  taxes  were  formerly  paid  by  the  te- 
l^ant,  a  reservation  of  the  ancient  rent,  witlvnit  a  covcnaut  by  the 
Tessee  to  pay  the  taxes,  will  not  be  wood.     Earl  of  Cardigan  v. 
Jfoniague,  Sugd.  App.  No.  9.  (3).     QmydtiHe  v.  Funftcmi,  Don^L 
.665.     But  where  a  power,  requiring  the  be^^t  rent,  alt^o  required 
that  no  power  should  heg}xen\Q  any  lopsee  lo  commit  waste,  and 
that  the  lease  should  contain  usbal  covenants,  it  v^a»  held,  rhat  a 
lease  was  good,  though  the  lessor  covenanted  to  do  part  of  the  re^ 
pairs,  and  in  case  of  neglect  the  tenant  was  authorized  to  do  therav 
and  deduct  the  expense  out  of  the  rent ;  and  thoiiofh  the  lesRor  co- 
venanted, in  consideration  of  a  large  sum  to  be  laid  out  by  the 
lessee  in  tho  repair  of  the  premisc&in  the'  first  instance,  to  renew 
during  his  (the  lessor's)  life,  at  the  request  otthe  lessee,  hin  ex<^cu- 
tors,  ^c  on  the  same  terms ;  becjia»<e  this  covenant  only  bouijrl  the 
lessor  himself,  and  rftiie  best  reut  were  not  reserved  uijoiisoch  re- 
nei¥^l,  the  lease  wonld  bo  void  airnin^t  the  r^'mainder-man.     Doe^ 
^.  Bromley y,  Betiuon,  12  East.  305.     Where  a  jvjvver  was  given 
by  will  to  a  tenant  for  life  to  make  lea.«»es  oflanils  lor  not  exceed^ 
ing  sixty*one  years,  at  tkexuual  or  other  the  meat  rents;  it  wras  heidv 
that  be  might  well  lease  the  lands  upon  a  fine,  and  at  a  reserved 
fent,  which  rent  exceeded  tfierent  reivjtrved  upon  a  fo/incr  lease 
in  being  at  the  date  of  th^^wiil,  and  f^'tf^o  testator's  death,  and 
upon  which  lease  the  then  lessor  had  rI^o* 'taken  a  fino.     Z>«>e,  d. 
Mwnham  v.  Cr^d,'4t  Maul.  &  S.  371.  It  may  be  ftirther  obscrv- 
fjdy  that  the  word  ^**  rent"  in.  powers  of  Itfdsing  is  consUucd  to 


\$IA  dV  LBASCt.  BOOK  {I  • 

mean  produce  as  well  as  luoni^.  Campbell  v.  Leach,  Anibl.  740. 
Ba»»ett'»  ca»ey  cited  Ibid.  748.  With  respect  to  the  form  ol' the  re« 
servationy  it  is  observable,  that  where  thf^  ancient  or  usual  rent  is 
required,  the  rent  raust  be  reserved  as  formerly  ;  as  where  gold  has 
been  usually  reserved,  silver  cannot  be  made  payable  in  lieu  of  it ; 
•  or  if  it  were  commonly  paid  at  four  days,  a  reservation  at  one,  two, 

or  three  days,  would  be  void,  unless  the  power  require  the  yearly 
accustomed  rent  to  be  reserved ;  in  which  case,  the  whole  rent 
may  be  made  payable  at  one  time,  or  at  several  peiiods,  6  Co.  38  a. 
Campbell  v.  Leach,  supra.  Karl  of  Cardigan  v.  Montague.  Sugd. 
Pow.  App.  No.  R;  but  a  -diflorence  of  words  is  not  material; 
therefore  a  reservation  of  (ipht  bushels  of  grain,  in  heu  of  a  quar- 
ter, is  good,  because  it  is  ail  one  in  ' quality,  value,  and  nature. 
Mountjm/s  rflwe,  6  Co.  3  b.  3  Ch.  Rep.  75.  1  Burr.  121.  It  haa 
been  comtidered,  that  two  several  fatms  not  usually  let  together 
could  not  be  joined  in  one  Remise,  with  a  reservation  of  one  and  the 
same  rent,  nor  a  parrel  of  a  farm  rendering  rent  pro  raid.  6  Co. 
5  b.  3  Ch.  Rep.  75.  Stnith  v.  Trinder,  Cro.  Car.  22.'  But  how- 
ever that  may  be,  it  is  clear,  that  the  mere  circumatance  of  the 
rent  being  reserved  out  of  the  land,  and  recent  improvementa^on 
it  by  building,  will  not  vitiate  the  lease,  although,  as  it  has  been 
argued,  part  of  the  rent  issues  out  of  the  buildings.  Reed  v. 
JTathe,  1  Leon.  147.  Sugd.  Pow.  610.  611.  The  rent  tobe'paid 
should,  in  strictness,  be  specified  in  the  lea^e  ;  but  akhongb  the 
reservation  be  made  in  the  very  words  of  the  power,  without  sta- 
ting the  sum  in  particular,  it  will  be  sufficient  if  it  have  rafereace 
to  some  standard  by  which  the  rent  can  be  ascertained  with  cer- 
tainty, LetD9on.y.  Pigol,  3  Ch.Rpp.  61.  et.  vid.  Andieyv.Aydley, 
2  Ch'.  Rep.  82.  Shannon  y.  BradMtreet,  1  Rep.  T.  Redeedale,  52,  : 
but  if  the  reservation  be  vague  and  indefinite,  and  not  easily  redu- 
cible to  a  certainty,  the  lease  will  be  void.  iSugd.  Pow.  611,  612. 
Therefore '8  reservation  in  the  words  of  the  power,  as  the  best  /m- 
proveM  rent,  or,  the  ancient  and  accustomahte  rents,  will  be  invalid. 
See  Arby  v.  Mohun,  2  Vem.  631.  642.  Prec.  Ch.  257.  2  Freem. 
291  3  Ch.  Rep.  56.  Ker  v.  Duke  of  Roxberghe,  2  Dow.  189. 
Where  the  rent  is  required  to  be  reserved  at  particultir  days,  it 
must  be  reserved  accordingly ;  but  where  merely  the  best  yearly 
rent  is  required  to  be  reserved,  it  may  be  made  payable  quarterly, 
or  half  yearly.  Campbell  v.  Leach.  Ambl.  740.  6  Co*  38  a.  Earl 
of  Cardigan  v.  Jdontaguc,  supra.  It  seeme  clear  that  the  rent  can- 
not be  reserved  after  the  day  appointed.  (Ludlow  v-  Beckwifh^  AL 
90:),  nor,  as  it  should  seem,  before  the  day,  as  that  would  have  a 
tendency  to  benefit  the  tenant  for  life,  at  the  expense  of  the  re- 
mainder-man. Supd.  Pow.  615.  With  respect  to  rent  re- 
served for  lands  within  the  power,  and  for  lands  not  within  the 
power,  Mr.  Sugden  observes,  that  the  cases  seem  to  establish  this 
principle:  where  an  entire  gross  sum  is  reserved  g^ierally,  and 
part  of  the  Itfnds  are  notcompiised  w  the  power.'  or  being  compri- 
sed in  the  power,  are  not  duly  demised,  the  fjower  is  badly  execu« 
ted,  although  the  rent  upori  ai>  apporfionmpnt  would  be  sufficient 
for  both  estateb.  See  H<n€  v.  Whitfield,  1  VeDtr.  339.  2  Jo.  1 10. 
2  Show.  67.  Earl  of  Cardigan  v.  J^ontague,  supra.  But  where 
a  rent  is  reserved  according  to  Ihe  quantity,  or  produce,  as  the 
tenth  of  the  produce  of  every  mine,  or  40*.  an  acre,  or  the  like, 
there  although  the  demise  is  joint  in  terms,  and  part  is  not  vrell 
demised,  or  not  comprised  in  the  power,  yet  it  shall  hold  good  as 
to  the  lands  comprised  in  th.«  power,  and  duly  demised.  See  Camp- 
ben  V.  Leach,  3  Ch.  Rep.  68,  69.     Sugd.  Pow.  619,  620.     Where 
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there  is  a  distinct  reserv(fction  of  a  particular  sam  in  respect  of  the 
lands  comprised  in  the  pov^er^  that  constitutes  a  several  demise, 
and  no  objection  can.be  raised  to  the  execution  of  the  power.  ^ 

Ibid.  621.  Knighl*M  case,  5  Co.  54  b.  And  see  the  late  case  of 
Doe,  d.  Bfirdeit  v.  Rendte^  where  under  a  devise  of  lands  to  trus- 
tees and  their  heirs,  in  trust  to  the  use  of  W.  B.  6.  and  his  first 
and  other  sons  in  strict  settlemc*nt,  remainder  to  I.  B.  and  his  first 
and  other  sons  in  strict  settlement,  with  power  to  the  truistees  Otom  ^ 
time  to  time  during  the  minorities  of  the  persona  to  whom  the  pre^ 
toises  should  desceurl,  and  to  afty  tenant  for  Jife^  to'jgrant  any  lease 
itfaUor  any  part  vf  ike  lands  so  limitefi,  to  at  there  bt  reserved  the  antient 
OKwl  accuaiowied  yearly  rerU^  S^c^:  it  was  held,  thai  a  lease  b-^  VV.  B. 
B.  of  part  of  the  lands  devised,  in  several  parcels,  in  one  of  which 
parcels  were  included,  together  with  lands  anciently  demised,  two 
closes  never  before  demised,  at  on0  entire  rent^'  viz.  t;he  ancient  . 
Tent,  for  that  part  which  had  \)eeB  anciently  demised,  was  void, 
for  the  whole  of  the  lands  included  in  that  parcel,  as  well  the      .    .  '         ^ 

lands  never  before^  let  as  those  anciently  let :  but  it  seems  to  be 
-fi^ood  as  to  the  other  parcels,  .which  cuntained  only  lands  anciently 
demised,  and  on  each  of  which  there  was  a  several  reservation  of 
the  ancient  reht.  3  Maul.  &,  S.  99.  It  is  also  observable^that  where 
lands  of  which  the  lessor  wa?  seised  in  fee,  and  also  lands  over 
which  be  bad  a  power  of  leasing,  are  comprised  in  one  lease  at  an 
entire  rent,' tbougb  the  lease*  a&r  the  death  of  the  lessor,  will  be 
▼Old  as  to  the  lands  subject  to  the  power,  yet  it  will  rejinain  gooid 
«B  to  the  lands  in  fee ;  for  the  rent  may  be  apportioned.  See  Doe^ 
-d.  f^aughan  v.  J\itylety  2  Maul.  &  S  276.  .  With  respect  to  the 
•persons  to.  whom  the  rent  shpuld  be  reserved,  it  is  usual,  in  powers 
of  leasing,  to  express  that  the  r^nt  reserved  shall  be  incident  to,  .  . 
and  go  alon^  with  the  reversion  and  inheritance  of  the  estate  de- 
miaed,  and  m  well^drawn  leases  under  powers,  tl>e  rent  is  accor- 
dingly reserved  to  the  tenant  for  lite,  and  after  his  decease  to  the 
person  or  persons  who  shall,  for  the  ti^e  being,  bo  entitled  to  the 
reversion  and  inheritance  of  the  premises  under  the  instrumeot 
creating  the  power.  Sugd.  Pow.  621.  But  a  reservation  to  the 
teziant  for  liie,  exercising  the  power,  '^  his  heirs  and  assigns,"  |s  a 
good  reservation,  for  those,  words  mean  of  necessity  the  person  to . 
whom  the  inheritance  shall  go.  Wtiitlock's  Que.  H  Co.  69  b.  HolUy 
T.  iSCo<,  Lofl.  316.  Dougl- ^7:2.'  Campbell  \,  Leach^su^Tj^,  So  O/ 
reservation  of  rent  generally  duf  ing  the  term,  without  saying  to 
whom,  will  be  good  and  effectual  in  law ;  and  in  WhUlock't  case  it 
was  agreed,  that  this  w-as  the  most  clear  and  sure  way,  and  the 
law  will  ii^ake  |he  distribution.  Sugd.  Pow.  621.  But  it  is  ob* 
servable,' that  under  a  power  to  lease,  renderi^ig  such  rent  as  the 
donee  shall  think  fit,  no  rent  whatever  need  be  reserved* .  Talbot 
V.  Tipper^  Skin.  427. 

6th.  A^  to  the  clauses  and  covenants : — In  powers  of  leasing, 
beaidefl  the  reservation  of  the  best  rent,  it  is  usually  required  that 
the  lessee  covenant  for  payment  of  the  rent  (see  1  Burr.  125),  that 
a  clause  be  inserted  for  re-entry  in  default  of  payment^(see  IJotley 
V.  ScaUj  Loft.  316.  Rees  v.  King,  For,  Elxcheq.  Rep.  19.  Cvze  v. 
Zkty,  13  East,  118.  Doe,  6,  Vaughan  v.  Meyler,^  Maul-  ^  S. 
276.),  that  the  lessee  be  not  made  dispunishable  of  waste  (Camp- 
oeU  v.  Leach^  Ambl.  740,),  and  that  he  execute  a  counterpart  ef 
the  lease;  and  if  any  of  these  conditions  be  not  complied  with,  the  . 
lease  will  be  void.  Sugd.  Pow^  623.  And  it  seems,  that  the  cir- 
ctunstancefl  usually  made  requisite  in  powers  of  leasing,  must 
be  considered  as  implied,  although  nqt  expressly  required.     Taylor 
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V.  itorde^  1  Burr.  125.  Where*  however,  the  power  does  not  nqnire 
any  particular  covenants,  a  leaae  under  the  power  will  be  valid, 
thoujrh  it  does  not  contain  the  eame  eovenanU  as  were  inserted  id 
the  former  leases,  if  they  are  upon  the  whole  equally  beneficial  as 
the  former.  Goodi'tle  v-  Fvna  an,  Dougl.  566.  EoH  of  Cardigan  t, 
J^anla^ue,  supra.  It  may  be  further  observed,  that  where  a  power 
expressly  requires  the  lease  lo  contain  usual,  or  upual  and  reason- 
able covenants,  or  the  like,  ajile^ss  the  covenants  contained  in  tku» 
^mer  leases  are  inserted  in  thi*  new  leases,  they  cannot  be  sQ«» 
tained.  See  Earf  '/  Cardigan  v*  Montague^  sopra.  8  Ch.  Rep« 
t6.  J<men  v.  Vemey^  Will<>s,  169.  Doe  v.  Samliiam^  1  T.  R.  705. 
12  East,  309.  And  the  construction  is  the  same  upon  any  word 
tantamount  to  the  word  covenant «,  as  ^  boons,"  or  the  like.  Bari 
ofCanlis^an  v.  Jionioffve  -  upra.  It  in  also  to  be  observed,  that  thw 
oovcDints  entered  into  by  the  Icssee'with  the  donee  of  the  power, 
•  his  heirs  and  assigns,  wili,  under  the  3i  II.  H.  c.  34.  enure  to  the 

remainder-man,  who  may  maintain  an  action  on  them.  I^gd.  Pow. 
630.     Merwoody  O'dknryw,  3  Maul,  dt  S.  382. 

It  remains  to  observe,  tliat  where  the  terms  of  the  power  arw 
complied  with,  it  is  no  objection  that  the  lease  is  mnted  is  tnwt 
for  the  lessor  himself,  for  that  is  a  question  merely  between  the 
parties.  JFihon  v.  .S^r^//,  1  D).  Rep.  61.  Etwl  of  Cardigwt  v - 
Monlagxit^  supra.  Tayfor  v,  Ilorde^  1  Burr  60.  But  whore  a  te- 
nant for  life  makes  a  lease  not  warranted  by  his  power,  it  is  abio*' 
lately  void,  as  to  the  person  in  remainder  or  reversion,  and  not 
merely  voidable  :  and,  therefore,  no  acceptance  of  rent  by  the  re- 
mainder-man can  set  it  up.  Jane*  v.  yerney^  supra.  Doe  ▼.  Waiit^ 
7  T.  R.  83.  The  acc*^ptanr/»  of  rent,  however,  o»  rtnt,  may  ope- 
rate as  an  admission  by  the  remainderman  that  the  lessee  is  his 
tenant,  and  in  that  case  he  will  bp  entiMed  to  notice  to  quit.  And* 
under  some  rircun;stancep,  equity  would  compel  the  remainder-man 
to  errant  a  new  lease.  See  Roe  v.  Prideaitx,  10  East.  158.  Ant. 
f.88.  n.  (128). 

With  respect  to  equitable  relief  in  the  cspeof  a  defective  execQ- 
tion  of  a  power  to  lease,  it  is  clear,  that  in  the  construction  ofpow** 
ers  orio-ina//y  in  their  nature  f(,s:nf,  courts  of  equity  moet  follow 
the  law,  be  the  consideration  ever  so  nieritorioos;   for  insltoce. 
powers  to  a  tenant  in  tail  to  make  leases  under  the  statute;  if  BOt 
executed  in  the  requisite  form,  no  consideration  ever  so  mentors 
ous  will  avail.     So  with  re?peet  to  powers  under  the  civil  list  ect, 
powers  under  particular  family  intailff,  as  in  the  case  of  the  Duke 
of  Bolton,  &c.  t»quity  can  no  more  relieve  from  defects  in  them, 
than  it  can  from  defects  in  a  common  recovery.    Per  Lord  Mans- 
field, Cowp.  267.     FJtviii.  ace.  ^no7i.  JFreem.  224.     But  the  ma- 
terial question  to  be  considered  is,  whether  equity  can  relieve 
ag'ainst  a  defective  execution  of  the  usual  power  of  leasing  in  set- 
tlements.    As  (0  which  A'r.  Sogden  observes,  that  the  rulebeems 
to  be  this:  that  where  there  is  no  fraud  on  the  remainder  (pan,  as 
where  the  former  lease  is  abandoned,  although  not  actually  sur- 
rendered, or  there  is  merely  a  defect  in  the  mode  of  the  execntion 
of  the  power  ;  for  cxam{)1«.  only  one  witness  where  two  were  re- 
quired, or  a  seal  be  wanting,  or  the  like:   in  all  these  cases  it 
snould  seem  that  if  the  lessee  If  in  the  nature  of  a  pvrrkaetr,  equity 
will  relievo  against  the  deff^clive  execution  of  a  power,  seetSAim- 
jion  V.  BraJstrfiet.  1  Sch.  &  Lef.  5^.     Doe  v.  W>//er,  7T.  R.  47*. 
Willes,  1 76.    13  Ves.  576    bnt  where  t  he  best  rent  is  not  reserved, 
or  a  fine  is  paid  contrary  to  the  terras  of  the  power,  or  the  lease 
.suhstantiallv  commence?  ri  fnturo,  or  the  interest  ef  tho  remaiaier* 
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iBOMn  11,  in  other  respects,  in?ided,  ta  in  the  cftsw  of  TempU  v.- 
MatUnffhut  (Finch.  275.),  Doe  ?.  Sandham  (1  T.  R.  705),  ab<f 
Saiktt«fi  V.  Medwin  (Bxcheq.  2d  March,  1789),  there  ii  «eenw 
ulear  that  ofliiity  cannot- relieve.     Sa^d  Pow.  367, 568.    Stratford 
V,  Lord  Aldhrougk,  1  Rigdw.  P.  C.  2^,  Campbell  v.  />a<^.  Ambl. 
V40.    Sudg.  Paw.  App.  No.  13:  nor  m  these  cases  Can  any  line  be 
well  drawn  as  to  the  quaiitim  of  excess  or  defect  in  the  execution 
df  the  power.    Therefore  a  lease  to  comnnence  the  day  alier  the 
^ate  «)f  the  deed,  would  be  equallv  bad  with  a  lease  to  coroniencef 
•t  fifty  years  from  the  dare.    Sugd.  Pow.  388.     Witji  regard, 
lloWeVer,  to  the  effect  of  an  excessive  execution  of  a  power  of 
letiifig,  it  is  obeervable,  that  where  there  is  a  complete  executiwi, 
and  iomething  ex  abun4onH  added,  which  is  improper,  theiie  the 
•Xttcutioo  tfhall  be  good,  and  only  the  excess  void ;  but  where  there 
m  not.  a  complete  execution  of  a  power  and  the  boundaries  between 
the  excess  and  execution  are  not  distinguishable,  it  will  be  bad.  ' 
JPer  Sir  Thomas  Ciarke,  2  Vee.  644. ,  Et  vid.  13  Ves.  676.    Thus, 
if  a  man  bavitig  a  power  to  lease  tor  twenty-one  years  lease  for 
forty,  that  wiU  be  good  in  equity  27r^  totito,  because  it  is  a  complete 
execution  of  the  power,  and  it  appearH  how  much  he  has  exceeded 
it,  ibid,  et  vid.  Parry  v.  Brouin,^  Freevn^  171     SrCh.  Rep.  6lO. 
Nels.  Ch.  Rep.  87.    w^non.  2  Freem.  224.     Barnard.  1 16.    Comp- 
^U  V.  £eac/k,  jupra :  though  the  excess  would  render  the  lease  void 
nX,  law,  CampbeUy,  Leach,  supra.    Roe  v.  Prideaux\  t^  Bast.  158. 
Where,  however,  ti. distinct  limitation  is  superadded,  it  will  be 
merely  void,  and  will  not  affect  a  prior  valid  appointment,. even  at 
law ;  as  if  under  a  power  to  lease  for  twenty<one  years,  ar  lease,  be 
accordingly  made  for  twenty-one  year?,  and  by  the  same  deed,  the 
donee  hmit  a  further  term  in  this  manner,  viz.  and  from  and  after 
'  the  term  aforesaid  for  one  year  more,  the  power  will  be  well  execu- 
ted by  the  fimt  limitation,  and  the  excess  Will  be  surplusage  not  tit 
be  regarded,    Pitzg.  157.    2,Sch.  &  Lef.  332.     Ommons  v.JHar^ 
thall,'7  Bro.  P,  C.  111.     Sugd.  Pow.  646.     Where  a. tenant  few 
iife,  with  powerof  leasing,  gradts. a  lease  for  a  term  absolute,  with- 
out reierrinff  to  or  meationiog  his  power,  as  the  lease,  if  it  be  sup- 
plied oat  of  his  mterest,  would  expire  with  his  Ufe»  it  shalli  there- 
fore, operate  as  an  execution  of  the  power.    Campbell  v.  Leaeh^ 
•apnuet  vid.  10  Med.  36:  though,  if  a  lease  comprise  fee-simpie  / 
estates  as  well  as  estates  subject  to  the  power,  it  seeins  a  nice 
•queetioQy  whether  the  6ee(lL  shall  enure  bv  fractions,  so  as  to  be  a. 
lease  out  of  the  interest  as  to  the  fee-simpfe  la'nds,  and  an  appoint- 
ment as. to  the  rest    See  i9i6e// v^ />r?ng*Aaci«e,  Mo.  645«    Sugd. 
tPow.  290, 291.    On  the  other  ha(^d,  if  a  tenant  for  life,  with  a  pow- 
er of  leasing,  refers  to  his  powc^r,  and  in  execution  of  iterant  a 
lease  to  a  person  having  an  existing  valid  lease,  although  the  power 
peeve  to  be  badly  executed,  yet  the  new  lease  shall  not,  as  be- 
tween the  lessee  and  the  remainder-man,  be  construed  to  have 
enured  out  of  the  estate  for  life  of  the  lessor,  because  under  that 
obnstruction,  the  existing  valid  lease  would  be  merged  by  a  surren- 
der in  law,  to  the  prejudice  of  the  lessee.    Roe,  d.  Earl  of  Berke-^ 
Jty  T.  Jirchbiihop  if  York,^  East  66.  « 

With  respect  to  agreements  to  execute  a  lease :— In  the  case  of 
Skmett  V.  Yieldingf  where  a  man,  with  a  pawer  of  leasing  for 
twenty-one  years  at  rack-rent,  agreed  to  execute  a  lease  ior  twen- 

Sr-^ne  years,  and  a  further  lease  for  twenty-one  years  at  any  time 
artng  his  lifo,  coosequently  to  execute  a'  lease  for  twenty-one 
Tears,  whateTer  might  be  the  increased  value  of  the  property  at 
|;Aeti«#oftheleaaegmnted;  Jberd  R^detdale  considered  this  t« 
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be  «n  agreement  to  act  in  fraud  of  the  power.  bM  held  t6at  tht 
purchaser  was  not  eutitM  to  a  specific  performance  even  pro  tonto. 
2  Sell.  Sl  Lef.  549.  But  Mr.  Sugden  observes,  that  it  seems  open 
to  contend,  that  if  the  lessee  is  willing  to  take  such  a  lease  as  the 
party  can  grant  without  risk  to  himself  or  injury  to  the  remaicder- 
rann,  equ'v  must  specifically  perform  the  agreement  pro  IomU. 
Sugd.  Pi)W.  347.  Treat.  Purch.  4th  edit.  177.  241.  But  whew 
the  party  canuot  grant  the  leaee  required  so  as  to  bind  the  inheii- 
tance,  the  court  will  not  decree  a  specific  pfirformancc,  by  directing 
an  invalid' lease  to  be  executed,  which  might  incumber  and  embar* 
rasstiiose  entitled  to  estates  in  remimder.  Ellard  v.  Lord  Lfandefff 
1  Ball.  d&  B.  241.  O  Rourke  V.  PercivfU,  1  Ball.  Sl  B.  58.  And 
generally,  where  a  man,  aller  entering  into  a  contract  for  a  Ittase, 
commits  a  felony,  equity  will  not  enforce  the  agreement  See 
WUlifigkatn  v.  Joyce^  3  Ves.  168.  So,  if  the  tenant  has  treated  the 
land  :n  an  unhusbandlike  manner,  and  has  been  guilty  of  various 
breaches  of  covenant,  for  which  the  lessor  had  a  right  of  re-entry, 
the  court  will  not  decree  a' specific  perlbrmance  in  his  favour. 
HIU  V.  Barclay,  18  Ves.  63.  Insolvency  also,  admitted  and  not 
cleared  avvay,  is  a  weighty  objection  to  a  specific  performance  of 
an  agreement  for  a  lease.  Backland  v.  HalU  8  Ves.  95.  O'Herliky 
V.  Hd^ta,  1  Scb.  &  JLief  130.  And  it  seems  that  the  assignee  of  a 
bankrupt  cannot  compel  a  landlord  specifically  to  perform  an  agree- 
ment to  gran'  a  lease  to  the  bankrupt.  See  WeatheraU  v.  Oeerinf, 
12  Ves.  614.  Franklin  v.  Lord  Brownlow,  14  Ves.  550.  And  it  is 
also  observable,  that  a  lease  will,  in  equity,  be  set  aside,  where  it 
has  been  obtained  by  surprise  or  fraud,  provided  there  has  been  no 
laches.  See  Smylh  v.  "^myth,  2  Mad.  Rep.  75.  But  though  on  t 
bill  for  the  tpecifie  performmiee  of  a  contract,  the  court  has  often 
taken  great  latitude  in  refusing  it ;  yet  when  a  party,  under  oo 
distress  or  incompetency,  makes  a  contract,  it  must  be  a  veiy 
strong  case,  to  induce  a  court  to  rescind  it.    lb.  83. — [£ci.} 
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iSAMt   SUBJECT. 


OF  EXCHANGE. 


Of  what  things  an  exchange  (a)  may  be  made  (which  ^  ^^  j^MW^i  «,. 
was  a  conveyance  frequent  in  former  times)  is  taheee^niexehtmg^nu^ybenuuk. 
and  herein  many  things  are  to  be  observed,.  *  (^®^-  ^^-^ 

First,  that  the  things  exchanged  (a J  need  not  to  be  Thtihingt  exekangcd 
in  esse  at  the  time  of  the  exchange  made.  As  if  I  grant  J^^^^;;^*^^^^^^ 
a  rent  newly  created  out  of  my  lands  in  exchange  for(a}S^£.  l.  Esch.  15» 
the  manor  of  Dale,  this  is  a  good  exciiange  (1).  ^^  H.  8.^.     *        * 

(Port,  366  a.) 

Secotidly,  ^i^  there  needeth  no  transmutation  of  ^B^Tranmvta$ion9fpo*' 
session,  and  therefore  a  release  of  a  rent,  or  estovers,  P^anexekange,^ 

(1  Rol.  Abr.  812.) 

(6)  6  E.  56.  30  E.  1. 

Each.  «.    r  H.  4. 34. 

The  things  (cj  exchanged  need  not  be  of  one  nature,  7^^)^,^^^^ 
so  they  concern  lands  or  tenements,   whfreof  hiUleton  of  the  tante  nature^  ib 

Mm  ^     W  Mt  ^ftAfl       JV^k^M 4M.A4M4A  ^hSAA^V9 

here  speaketh.     As  land  for  renter  common,  or  any ^r /eiSmenii., 

,  (e)  9  E,  4. 21.  9  B.  3: 

(1)  Bat  in  one  of  the  books  cited    change.    See  9  E.  4.  21. — [Hargr.  55^  21  E.  3.  6. 
hi"  Lord  Coke,  the  opinion  is,  that    n.  4^  50  b.  (327) .J 
both  of  the  things  exchanged  ought        (2)   See  as  to  this  Falb.  Paral. 
to  be  tn  esae  at  the  time  of  the  ex-    33  a.  in  the  dialogue  op  exchanges, 

— [iiargr.  n.  5.  50  b.] 


right  to  land,  in  exchange  for  land,  is  good  (2). 


(A)  •  An  exchange  is  defined  to  be,  a  nratnal  grant  of  equal  tritemstfy 
the  one  in  consideration  of  the  other.  2  Bl.  Com.  3S3# ,  Aa  where  a  man 
is  seised  or  pesMssed  of  land  in  fee  simple,  fee*tidl,  for  Ufo,  or  years,  and 


•tker  inheritance  which  coaeero  Undi  mp  ten^nentJ^  op 
spiritual  things,  as  tithes.  Sec  for  temporal,  and  teowe 
b;  a  dirine  serriee  for  a  temporal   sei^ory,  fee.     But 
(^^)  annuities  or  such  like  *whieh  eharf^  the  person  only, 

and  do  not  concern  lands  or  teneoi'.rntai  cannot  be  ex- 
changed for  lands  or  tenements  (b). 


JtND  noie,  that  in  exehatyfea  it  behovtth,  iJkai  Ike 
[Sect  64.  50b.]«»/«r/e9  tohieh  both  parties  have  in  the  lands  $o  €9^ 
^^^J'JJ'^^^J^^  be  equal;  far  if  the  one  wiOeth  andgrani 

The eti/tiesreeipnemify that  the  Other  shall  hcfve  his  land  in  /ee-4aU  /or  the 

^t^^!!^v»m  ^^  ^^^^  ^  ^^^  ^  ^^  ^^^  qf  the  other  in  fee- 
fifp*  simple^  although  that  the  other  agree  to  thts^  yet  this 

exchange  is  void^  because  the  estates  be  not  equal. 

51  b.  ^Mthough  that  the  other  agree  to  this,  yei  this  cr- 

change  is  void. "    The  agreement  of  the  parties  cannot 
nake  that  good  which  the  law  maketh  Toid. 

LiTTLETOK.         IN  the  same  manner  it  is,  where  it  is  granted  and 
peck  65-  50  b.]  agreed  between  them,  that  the  one  shaU  have  in  the 

one  land  fte-taU,  and  the  other  in  the  other  land  but 
for  term  of  life  ;  or  if  the  one  shall  have  in  the  one 
land,  fee-tail  general,  and  the  other  in  fh^  other  land 
fee-tail  special,  ^.  So  always  it  behoveth  that  in  cr- 
thange  the  estates  qf  both  parties  be  equalj  viz  \fthe 


another  is,  in  like  manner,  seised  or  possessed  of  other  lands,  and  tbey 
do  ezchani^  their  lands,  the  one  for  the  other.  4nd  in  this  there  is  a 
doable  ?rant ;  for  each  of  them  pranU  that  which  is  his,  to  the  other. 
Infra,  50  b.  It  appears  here,  and  from  the  many  precedents  of  deeds  of 
exchan«:e  inserted  in  Mr  Vladox's  Tormularc,  that  this  mode  of  convey- 
anoe  wan  formerly  mach  in  use,  though  it  is  not  now  so  frequent.  The 
drcamstances  reqaisite  to  an  exchange,  and  it«  effect  and  operation,  will 
be  considered  in  the  coarse  of  this  chapter. — [Ed.] 

{B)  See  ace.  1  Wood  740.  Lilly's  Conv.  138.  4  Com.  Dij.  104.   Ex- 
change   A  1).  Vin.  Abr.  Exchang:e  ''D).  Shep.  Touch,  c  16.  p.  293,  S94 
With  respect  to  the  persons  who  may  exchange :— All  i)er9ons  whaare 
capable  of  conveying  away  their  lauds,  may,  of  coorse,  exchange  them 
ior  others ;  and  if  an  in&nt  exchanges  landsp  and  enters  on  these  acquired 
.  by  the  exchange,  and  continues  to  hold  them  after  he  attains  his  fhll  ag<« 
the  exchange  is  become  perfect,  for  it  was  not  originally  void,  beeause 
the  entry  was  equivalent  to  livery,  and  also  in  respect  of  the  reoompensfr 
but  only  roidable.  4  Cra.  Dig.  144,  145.  Infra,  51  b.  But  coparoencn, 
.rctnt-teoaoti,  or  tenants  in  common,  cannot  exchsnge  with  each  other, 
before  partition,  their  possession  being  tdl  then  umlitidcd.  Shep.  TootB. 
Ante,  Tol.  1.  f .  718.  n.  (RWf  W.I 
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one  hatha  fee-simple  in  theonefand^hat  fheother  shall 

have  Hke  estate  in  the  oJ her  land ;  and  if  the  one  hath 

fee-tnil  in  the  one  land^   the  other  ojight  to  have  the 

like  estate  in  the  oi her  land.  Sec.  and  so  of  oth^r  es-f^^^^^^J^^J^^^''^ 
fates*     But  it  is  nothing  to  charge  of  the  e^nal  va'^^i^u^^^"^* 
lue  of  the  lands ;  for  albeit  that  the  land  of  the  one    ' 
be  of  a  far  greater  xmfn^  that\  the  land  of  the  other^ 
this  is  nothing  to  the  ptirpjose.  so  as  the  estates  made 
by  the  exchange   he  equal.     And  so  in  an  exchange 
.  there  be  two  grants,  for  each  party  grqnteth  his  land 
to  the  other  iji  excftange,  4c.  an  din  each  of  these,  grants 
menlion  shall  be- made  of  the  exchange, 

-  *  * 

•<  fn  exchanges  it  hehoveth^  that  the  estates  be  epiaJ^  50  b. 

4'C."     Kqnalitv  in.l»n^s  ijS'ihret'fol'l,' viz.  First,  iquali-  Ksiatcs. 

ty  in  vafoe.     **9ec(yiidly,  equality  in, quantity  of  estate.     Vid.  »eci.  65t. 
given  and  tfiken.     Thirdly,  eqiialiiy  in  quality  or  maa-  *g,  ^ 

nee  of  the  estate  given  afid  taken.  But  as  Lititetbn^^^^^,^^,^^,,^^^ 
•ait h,  equal i^ty  in  va.lup  of  landsin  exch{inp;e  is  nt>t  re- 
quisite ;  neither  equality  in  the  quality  or  manner  of  the  «  - 
estate.  And  therefore  if  two  j*»int-tenants  give  lands 
jointly  to  two  nit  n  and  iheir  heirs,  and  the  otiiet  in  ex- 
change of  otht^r  larxls  to  Ih  m  and.their  heirs  in  common, 
this  is  a  good  exchangee  (3)  ;  and  yot  the  manner  of  their 
estates  is  not  eqtial,  for  the  estate  of  one  pa  ty  is  joint, 
and  the  oiher  in  common.  And  so  it  is  if  \Wo  men 
give  lands  in  exchana^e  to  A.  and  his  heirs  fur  lands  from 
A.  to  them  two  and  their  heirs,  though  the  one  party 
have  a  jotitt  estate,  and  the  other  a  sole  estate,  yet  the 
•xchai.ge  is  good.  "  The  like  is,  if  the  oue  laud  be  of  a 

(3)  Here/«iwr  persons  are  named  mon  are  the  conveying  parties  oi 

18  parties  to  an  exchange.   But  this  the  olker^  anJ  conj.equenU)r  there 

is  not  irreconci  eable  with  the  opi-  is  the  sarue  reciprocity  as   if  the 

nion    mentioned  in  note   I.  of  lol.  transaction  was  bttweeo  /wo  per- 

ki)  b.  that  an  exchange  cannot  be  sons  only.     The  same  observation 

between  more  than /M«o(/M/i«f/ par-  applies  to  any  number  of  persom,     »     ' 

ties;  l.ecause  thou^^h  /o<4r  persons  if  so  conjoined  in  the  mutuality  of 

are  named.-yet  they  constitute  only  driving  and  receiving  in  exchange,     ' 

heo  dUttMt  parties  {  for  in  point  of  as  to  miikc  only  two  distine  relative 

anterest  the  two  Joint-tenants  are  part*.— [Har-r.n.  1.51  a.  (i28jj 
the  conveying  parties  on  the  one        i  See  inlia,  u,  (8j.l— [i,rf.J 
aide,  and  the  two  teuaaU  iti  com-  ' 
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defjMsible  title,  And  the  other  of  an  indefeasible  title,  yet 
the  exciiange  is  good  till  it  be  avoided,       , 

(rf)  Bracton,Ub.  5.  /rf  J  An  exchance  with  the  king  Is  good,  and  yet  the 

fol.  389. 17  E.  a  12  b. ,  .        .        •      .    -     ,  •         ,  *•  •.  j  **.       ,  u-     ♦  • 

4H.4.  2.  '^ii^g  1^  seised  in  his  politic  capacity,  and  jthe  subject  in 

his  natural   capacity  (4).     But  equality  of  the  quantity 

of  the   estate  is  requisite,  as  it  appeareth  clearly  in  the 

(f)  14  H.  6.    6  E.  J.  cases  put  by  Littleton,  /^c  JBut  therein  it  is  to  be  observed, 

Eui  in  vita  28.  ^^*^  *^  '•  "®^  necessary  that  the  parties  to  the  exchange  be 

JO  K.  2.  Exch.  13.      seised  of  an  equal  estate  at  the  lime  of  the  exchange.made : 

3  E.  3. 19.  12  H.  4.  ^^^  ^  tenant  in  tail,  or  a  husband  seised  in  the  right  of  his 
12.  ^\  H.  e.  25.         wife,  exchange  lands,  and  both  by  the  exchange  give  a 

(I  Rol.  Abr.  811.        fce-simple,  this  is  good  until  it  be  avoided 'by  the  issue 

4  Co.  J21.)  ju  jgjj^  Qj.  \^y  ^j^g  ^^[fg  ^j-^gj.  tj^g  (jeath  of  her  husband  ; 

f(?  c^  r*,^' ^V  «  ,  C/J  ^  as  Littleton  saith,  that  in  exchanges  it  betioveth 
9  K.  4.  :^1.  7  H.  4. 17.  that  the  estates  which  both  parties  have  in  the  land  so 
'JO  K  1  t'*  K  ^^h^^^'  ^X'*^^anged  be  equal,  is  as  much  a^  to  say,  that  the  state 
la.  reciprocally  given  in  exchange  ought  to  be  equaL     fgj 

^{At^c^T^hT^*      ^'^^  '^   *  partition  the  esJatcs  allotted  •to  either  parly 
(446)*  need  not  to  be  *equal,  as  shall  be  observed  in  his  proper 

*51  b.  place. 

-  ■ 

To  3hut  up  this  point,  there  be  five  things  necessary  to 
the  pt  rfection  of  an  exchange. 

L  That  the  estate  given  be  equal  (6). 

Tfi,u:ord  exchange  u  2.  That  ti)is  word  {excambiumy  exchange)  be  used, 
(A)dE.4. 21.  C^J   which  is  so  individually   requisite,  as  it  cannot  be 

27^^44R^3  2^4  ^*^'^"PP^'®^  '^>'  any  Other  word,  or  described  by  any  circum- 
50  A«.Oors^.'  locution  (7) :  and  herewith  agreeth  Littleton  in  this  sec- 
Zit9E^tl9^'''    tion.     In  the  book  of  Domesday  I  find.  Banc  terram 

15  E.  4.3.  45  E.  3. 

.''>0.  (4  Co.  121.)                (4)  S«e  2  Inst.  269.— But  if  the  (6)  '*  Vid.  22  E.  3.  3.     Contra 

kin^  mukes  exchan-e,  it  seoms  Uiat  38  K/3.  15."  Hal.  MSS.— [Hargr. 

it  should  be  by  writing  recorded;  n.  1.51b.] 

bdeauae  he  can    neither   jjivo  nor  (7)  See  ante,  50  b.  n.  I.  and  3. 

take  land  without  riiatter  of  record.'  and  the  case  of  Eton  Coilcge  there 

See  Lane,  31.  60.    VIn.  Abr.  Z.  c.  cited.      In.  that   case   one    reason 

A.  a,  B.  d. — [Hargr.   n.    2.  61  a.  given,  why  an  act  of  parliament 

(S'29).]  ^as  not  suffered  to  operate  as  an 

•         (6)**45K.3.  LU"  Hal.  MSS.—  exchanjro.  Wiis  the  want  of  that 

[lUrgr.  n/3.  51  a.]  voni  in  the  act.— [Harg^.  D.  2.  51 

b.  (330),] 
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cambiavit  Hugo  Briccuind  quod  modd  tenet  comSs 
Meritorij  et  ipsUm  scambium  vakt  duplum,  * 

Hugo  dfi  Belcamp  pro  eseambio  de  Warres.  46  e.  3.  Exchange  i. 

3.  That  there  be  an  executioil  by  entry  or  cUim  in  the  Execution  nant  he 

,.^       -  .,  ^.       /   X  •  had  by  entry  or  claim 

life  of  the  parti,efl  (c).  inthihfe<^  tiupar-   ' 

ties, 

(i)  4.  That  if  it  be  of  things  that  lie,  in  grant,  it  must  T^  exchange  must  he 

J  .  by  deed^  in  the  case  of 

•e  br  deea*  things  lying  in  grant; 

...  (OSSH.e.  2. 

(k)  5.  If  the  lands  be  in  several  counties,  there'ought  or  where  the  lands  He 
to  be  a  deed  indented,   or  if  the  thing  lie  in  grarit  albeit  J^^'^^^^^'g"^^^^^^^ 
they  be  in  one  county  (d).  7  H.  4.  ii. 

AND  in  some  case  a  man  shall  have  by  the  grant     LITTLETON.    .    . 
of  another  a  fet'Siviphj  fet^tail^  or  freehold^  withouil^^^^'  ^^'  50*  a.  J 
livery  of  seism.  .  As  if  there  be  two  men^  ana  each  of  not  necessary  to  anex- 
them  is  seised  of  one  quantity  of  land  in  one  county  y^^^^^s^- 

* 

mnd  the  one  granteih  his  land  to  the  other  in  exchange 

for  the  land  which  the  other  htith^  and  in  like  manner 

\  '  *  50  b 

the  other  granteth  *his  land  to  the  ^frst  granfor,  in  /447\* 

exchange  for  the  land  which  the  first  grantor  hath  ; 

in  this  case  each  may  enter  into  the  other^s  land,  so 

put  in  exchange^  without  any  livery  of  seisin  (6) ;  and 

(8)  It  is  obserrable,  that  Little-  warranty  is  given ;    but   if  there 

toQ  expresses   himself  concerning;  could  be  three  distinct  parties,  each 

an  exchang;e  as  of  a  transaction  be-  would  ^ive  to  one  and  receive  from 

tween  tuoo  ;    and  in  a  late  case  the  another.     2.  The  implied  condition 

t!Oi|rt  held,  that  an  exchange  in  the  of  re-entry  is,  that  re-entry  muy 

strict  leg^al  sense  of  the  word  can-  be  made  on  him  whose  title  fails ;       '  .       ^ 

Dot  be  between  three^^  the  prlnci-  but  if  there  oould  bt  three  parties 

pies  of  it  not  beings  applicable  to  to  an  exchange,  then  each  pe)rson  »        '   ' 

more  than  two  distinct  conlracting  would  be  liable  to  re-entry  for  the 

pvrtiesy  for  want  of  the  mutuality  fault  ot  another^  title  as  woll  as  of 

and  reciprocity  orl  which  its  opera-  his  own.     See  the  case  of  Eton  Col- 

tien  s«  entirely  depends.     For,  1,  lege^  in  Wilson,  v.  2.  part  3.  ptiu^e 

The  consideration  of  an  exchange  4B3.  and  n.  1.  in  51  a.  (supra,  p.. 

and  of  the  implied  warranty  inci-  445.  n.  3.)  and  n.  2  in  51  b.  (supra, 

dent  to  it  is  the  receiving  some-  p  44^.  n.  7.)^li&r^r.  n.  1.  50  b. 

thing  with  warranty  from  the  #ame  {^^25),]  ' 

person,  to  whom  something  with  . 


(C)  See  infra,  n.  (F) — [Erf.] 

(D)  And  now  by  the  29  Cha.  3,  c.  3.  a  writing  is  necessary  in  all  cases, 
where  the  exchange  is  of  freeholds  or  of  terms  for  year^,  exceeding  three, 
years.— [iirf.] 


St4 

tueh  erchan/^e  mnit  hy  parol  of  ien^^menf*  wf*hin  the 
same  county ^  without  writings  it  good  enough  [9), 

50  a.  Hrre   Littleton  putieth  ft   case  irhere  freehold,  Idc 

^^^"'^^•)        «hail  pa.>s  without  livery   of  seuiiny  and  U«eieup>>o  put* 
10. 9  • .  4.  21.         '  't'lh  ti*e  raae  of  lo  eKch-mge  of  laiid<  lo  one  c  ui.ly.  that 
7li'  i.  1.    a  H.  7. 4. 13  jTood  by  deed  or  wiihout  ueed  ^e;,  withuui  any  iivrry, 
S8  iJ.  6.t.         bui  if  it  be  io  hertrA  counties  th^'re  niu^t  be  a  d-ed.  Al- 
io of  thii«;s  th^t  lie  io  grant,  as  advov\>OD8,  reDt<«y  com- 
mof)^,  &c  an  exchange  of  them,  aloeit  th  y  be  ip  one 
count}',  is  not  g  »cmI,  unless  it  be  by  df-etj  ;  and  there t'i>re 
Vid.  Mct  1         L'Hieton  puiteih  his  ca^e  warily  of  land.     And  in  C99t 

of  a  fine  «%'hich  i^  a  feodnifiit  of  ri^eord,  of  a  devi«^  by 
a.  last  will,  of  a  surrender,  of  a  release  orconfirmaiioii  to 
*60  b.  *   ^iesse  for  years,  or  at  will  :    in  all  the^e  s'od  some 

o\\**  r  c  'S'-s,  a  freehold,  &c.  (as  bath  been  ^u)  may  paa 
wiih/ut  I. very.  But  this  word  (exckauge)  which  our 
author  here  useth,  is  so  appruprialed  by  law  to  thi^  ease, 
as  it  cannot  be  expressed  by  any  periptir^ts  ur  circiuiH 
locution.  (10). 

(44<5)»  •«  /;j  ifii^  case  each  may  enter ^  ^-c."  For  by  the  ei- 

thnt^herUrjf  muHbt  change  the  parti  s,  albeit  the  lands  be  all  in  one  counlyi 

have  no  freehold  in  deed  or  law  in  them  before  tliey  exe- 
cute tfie  same  hy  entry  ;    and  therefore  if  one  of  them 
9K.  4. 3f{,  99.  dieth  before  the  exchange  he  executed  hy  entry,  the  ei' 

4':  K.  :s.  /J,  2t.  chanee  is  void  (f)  ;  for  the  heir  cannot  enter  and  take  it 

4>  B-J-IUcljaD^^  ^  ^   ' 


1«. 


[Sm  th<>  Hborecue  of  Etim  Coi-  (9)  But  now  by  force  of  the  sta- 

legr,  in  S  \\  ilv  M  eti.  483.  in  which  tpte  of  ^  C.  2    c  3.  a  wntii^  ■ 

h  vfftn  ileciil  >d,  that  an  ezchano^  DeceMary,    if  the  excfaai^  is  of 

CMii  otily  be  beiwe<>fi  two  {inrties;  freeholds,  or  of  terms   for  yearii 

and    therefore  if   three  mutually  being  A>r  more  than  three  yeart.— > 

grant    recijTocal    eitates   to  each  [Hargr.  n.  tL  51  b.  (336).] 

oUicr,  vtz.  A.  to  Ci  B.  to  A.,  and  (lU)  See  aoc.  ante,  ol  b.  p.  446, 

C.  to  U^  and  A.  be  evirted  of  the  and  Wib.  Toh  2  part  3.  page  491. 

tenements  ^rant^nl  to  him  by  B.,  406.— [Har^.  a.  3.  50  b.] 
A-  cannot  rrcover  of  C  the  tene- 
tnenu  granted  tobim.]-^£i.] 


(K)  Seen.  (9)  supra.— [^rrf.] 

(F)  If  both  I  ariies  die  t»eJorp  entry  the  exd^nge  win  be  void,  for  it 
must  be  executed  in  tlie  Ha.ii*»  parties  that  made  tJic  exchange,  bro.  Abe. 
Kxchaiig^  pi.  6.  Vm.  Abr.  Kxchauge  (JL) ;  and  if  one  die,  hu  hair  may 
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ais  a  purchaser,  because  he  was  named  only  to  take  by 
way  of  limiiation  of  estate  in  course  of  descent 

AND  if  the  lands  or  tenements  be  in  divers  counr     LlTTijTETO^. 
ties^  viz.  that  which  the  one  hath  in  on^  county,  andiP^^^  ^'^'  ^^  "'J 
that  which  the  other  hath  in  another  eounti/^  there  it 
behoveth  to  have  a  deed  indented  mUde  between  them 
0/  this  exchange* 

% 

This  is  evident  enough*  50  b. 

(/)   If  an  infant  exchange  lands^  and  after  his  fu?I  age  51  b. 

occupy  the  lands  taken  in  exch'ange,  the  exchange  ia  be  Exchange  hi/ aninfant 
come  perfect,  for  the  excnange  at  the  urst  was  not  voil  /a  41^  .,  uu  Exch. 
(because  it  ami>unled  lo  a  Hvery,  and  al^o  ia  respect  of 'O*  *-  '^-  f  12. 
the  recompense),  but  voidable  ( 1 1)  (9).  ^^^^ »,  in^iied, 

,    (11)  See  ante,  vol.  I.  p.  177.  n.  (41). 


— r- 


eroid  it :  but  if  one  of  ^he  parties  enter,  he  shall  not  first  begin  to  avoid 
the  exchan:je,  Shep.  Touch.  297. .  So  if  two  parsons,  by  consent  of 
patron  huJ  oivHnary,  exchange  their  preferments*  and  the  one  is  pre- 
Mnted,  iifistituted,  and  inducted,  and  the  other  is  presented*  and  insti- 
tuted, but  dies  before  induction,  the  fprtner  shuU  not  keep  his  new  be- 
nefice, hecauie  the  exchaa;^e  was  not  completed,  and  therefore  he  shall 
return  back  to  his  own.  Perk.  s.  iS8.  2  fil.  Com.  32J.  But  if  the  par- 
ties enter  at  any  time  during  their  lives,  it  is  suifieient,  unless  the  pos- 
session be  previously  devested  by  an  (*lder  title  (as  by  entry  for  a  condi- 
tion broken,  entry  by  a  disseisee  or  his  heir,  or  the  like),  and  not  revested 
a^in  before  the  entry.  As  if  an  exchange  of  land  be  made  between  two 
persons,  ani  before  thf^ir  entry  by  force  of  the  exchange,  both,  or  on« 
of  them,  are  di^jseised  of  the  land  exchanged,  and  the  disseisor  dies  seised 
thereof,,  and  then  they  enter  accuniin:^  to  the  exchange,  and  put  out  th9 
beir  of  the  disseisor,  this  shall  not  be  said  to  be  an  execution  of  the  ex- 
•hange ;  but  if  the  disseisee  recovers  trie  same  land  against  the  heir  of 
the  disseisor  by  writ  of  entry,  and  has  execution,  he  may  then  execute 
the  exchange  by  entry.  8hep.  Touch.  4J97.  The  necessity  of  entry  may  be 
prevented  by  making  tlie  exchange  by  lease  and  release,  or  some  other 
assurance,  calculated  to  transfer  the  iijioiediate  possession  to  each  party 
under  the  operation  of  the  statute  of  uses;  and  all  incidents  annexed  to 
an  exchange  at  common  law  will  still  be  preserved.  4  Cru.  Dig.  140.  But 
these  assurunces  can  be  had  recourse  to  only  where  both  parlies  are  ca- 
pable of  being  seized  to  an  u«e,  and  the  subject  of  the  exchange  is  also 
capable  oi  stich  seisin  :  in  other  cases  th^reAire  it  may  be  made  by  fine, 
feoffment,  &c.  4  Bart.  Free.  Conv.  n.  2.  AVatk.  Con  v.  106. — {Ed.] 

(G)  With  respect  to  tha  effect  of  an  exchange,  it' is  obser\ able,  that 
this  mo-le  of  conveyance  gives  the  interest,  and  alters  the  property  of 
the  things  exchanged,  to  either  party,  according  to  the  agreement. 
8hep.  Touch.  ^JQO.  And  if  the  exchange  be  of  lands  or  tenements  of  any 
•state  of  inheritance  or  freehold,  it  has  a  condition  and  a  wurranty  in 
law  incident  to  it,  tacUi  implied  in  the  word  *^  exchi^nge;^'  th«  one,  \m 
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^e  a  re««ntrj  npon  the  landi  giren  in  exchano^e,  in  ease  of  eviction  from 
all  or  jjart  of  the  other  lands  ;  and  the  other,  to  enable  the  party  evicted 
to  vouch  aihl  recover  over  in  valae  so  much  of  his  owiiland,as  is  equal  ta 
what  ha«  been  recovered  from  him  :  so  tliat  upon  every  exchange,  either 
party,  in  case  he  be  evicted,  or  lose  in  action  the  land  taken  in  exchange^ 
has  a  double  remedy  against  the  other.     Ibid.     Bat  the  warranty  is  a 
special  warranty ;  for  upon  the  voucher  by  force  of  it,  he  shall  not  re- 
cover other  land  in  value,  but  that  only  which  was  by  him  given  in  ex- 
chansre.     For  inasmuch  as  the  mutual  consideration  is  the  cause  of  the 
warranty,  it  shall  therefore  extend  only  to  land  reciprocally  g^iveo,  and 
not  to  other  land ;  and  this  warr^mty  runs  only  in  privity,  for  none  shall 
Vouch  by  foroe  of  it,  but  the  parties  to  the  ezciiange,  or  their  hem,  atid 
no  assignee.     4  Co.   121.      Neither  ooii  an  assignee  re-enter,  though  an 
exchanger  may  have  the  same  remedy,  by  vo\icher  or  re-entry,  a^ainn 
an  assignee.     Noy'a  Max.  61.     And  in  all  these  cases  where  one  of  the 
parties  is  evicted  out  q(  all  or  part  of  the  land,  or  out  of  part  of  the 
estiite,  by  entry,  he  may  enter  upon  all  his  land,  and  avoid  the  whole 
exebange ;  but  in  case  he  be  impleaded,  and  a  part  only  be  recovered 
frum  him,  he  shall  recover  so  much  in  value  of  the  other  land  only  as  he 
has  lost.     As  if  an  exchange  be  of  three  acres  for  three  aeres^  and  after- 
wards one  of  the  parties  is  evicted  out  of  one  of  the  acres  by  the  entry 
of  a  stranger ;  in  tin's  case,  he  may  enter  upon  all  the  three  acres  whicji 
he  had  given  in  exchange,  and  avoid  the  whole  exchange ;  but  if  one  of 
the  acres  were  gained  by  disseisin,  and  the  disseisee  bring  «n  action  and 
recover  against   the  disseisor,  in  this  case,  if  he  rotich  over  the  other 
party  to  tne  exchangia,  he  shall  recover  so  much  in^alue  of  the  three 
acres  given  in  exchange  as  the  acre  he  has  lost  and  no  more«     See  Shep. 
Touch.  290,  t29 J.    4  Co.  121.    4  Cru.  Dig.  140,  141.       ' 
'     Exchanges  are  sometimes  effected  by  one  deed,  eomprising  reciprocal 
conveyances  irom  each  party  to  the  other,  of  the  lands  respoctively  given 
and  taken  in  exchange,  and  sometimes  by  two  separate  and  distinct 
assurances  from  each  to  the  other,  which  will  operate  as  mutual  convey- 
ances simply,  or  as  exchanges,  accordingly  as  the  word  **  exchange*'  is  or 
ifl  not  used  in  them.     A  covenant  tor  quiet  enjoyment,  or  a  warranty,  is 
usually  added,, though  as  the  word  ^^  exchange"  implies  a  warraiity,  nei- 
ther of  them  seem  to  be  materially  useful ;  when  covenants  are  inserted, 
thi'y  should  be  ercneral,  without  the  qualification  of  ^*  for  and  notwithstand- 
ing, &:c."  4  Bart.  Prec-  Conv.  7^.  n  (6).  7'25,  a.  (16). 

With  respect  to  ^)ewers  of  exchange,  which  are  usually  inserted  in  set* 
t]ement«,  it  seeuu  that  where  in  a  will,  or  in  articles  for  a  settlement^ 
there  is  no  express  declaration  that  the  usual  power  of  sale  and  exchange 
should  be  inserted,  such  a  power  cannot  be  inserted.     WhtaU  v.  HM^ 
17  V^es.  80.     Sngfd.  Pow.  137.     But  in  a  case  where  marriage  articles 
contained  a  claQsc  ibr  all  usual  powers,  it  was  decided,  that  powers  of 
^ale  and  exchange  cunie  within  the  meaning  of  this  clause,  and  ought  te 
be  inserted  in  the  settlement,  powers  of  selling,  exchanging  and  invest- 
ing in  new  purchases,  being  usual  in  settlements.     Peake  v.  Peniingtonf 
2  Ves.  Sc  B.  311.     In  wtll-di-awn  deeds,  in  which  powers  of  sale  and  ex- 
change, and  of  appointment  of  new  trustees  of  real  estate,  are  inserted, 
it  is  iHiittl  to  give  the  trustees  of  the  powers  an  express  authority  to  re- 
voke the  old  uses,  (tnd  to  appoint  such  new  uses  as  will  effectuate  the 
intention  of  the  parties,  and  t^ve  declaration  for  this  purpose  cannot  be 
too  general.     Tlif^rcfore,  iu  liie  power  of  sale,  it  should  not  be  declared 
that  the  triistno<«  shall  appoint  to  the  purchaser  in  fee,  as  a  doubt  might    ' 
be  enlertaineil  by  some,  whether  it  warranted  an  appointment  to  uses  to 
bar  dower;  but  tlie  trustees  should  be  authorized  to  limit  such  uses  as 
will  carry  the  contract  into  execution..    It  is  not,  however,  necessary  to 
give  express  powers  of  revocnlioii  and  new  appointment;  for  whatever 
be  the  form  in  which  a  powt^r  ol  sale  is  given,  it  will  operate  as  a  power 
of  revocation  and  new  appointment,  and  niny  be  eseruted  accordingly. 
Sugd.  Pow.  192, 193.  Bisfiop  of  Oxford  y.  Leighi^n^  2  Vem.367.  It  has 
been  said,  that  th^e  is  not  tlie  same  strictness  in  an  exchange  under  a 
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power^  u  at  common  law.  1  Mad.  Rep.  221.  224.  But  it  Menu  that 
neither  a  power  of  sale,  nor  a  power  of  exchang-e,  will  authorize  a  par- 
tition. JlP^men  v.  Farquhar^  1 1  Vei.  467.  Aitomeif  General  v.  Hamil- 
/on,  1  Mad.  Hep.  214.  However,  a  partition  or  an  exchange*  may  be  ef- 
fected circaitouely  under  a  power  of  sale.  See  3  Ves.  Jan.  101.  4  Bro.  C. 
C  285.  Sug;d.  Pow.  469.  And  it  seems,  that  a  tenant  for  life  under  a ' 
power  of  sale  and  ezchaoge,  may  sell  er  exchange  with  his  trustees.  Ibid. 
Et  vid.  9  Ves.  52.  11  Ves.  480. 

We  bare  already  had  occasion  to  notice  the  difference  between  an  ex-  ' 
change  and  a  partitiou.  Ante,  vol.  1.  p.  718.  n.  (R).  It  may  be  further 
observed,  that  a  partition,  which  is  the  sixth  and  last.of  the  several  kinds 
of  origioal  conveyances  before-mentioned,  is  a  deed  by  which  tw<)  or 
more  joint-tenanta,  coparceners,  or  tenants  in  eommon,  divide  the  lands 
9o  held  among  them  into  separate  and  several  parts,  each  taking  a  distinct 
part  in  severalty.  Here,  as,  in  some  instances^  there  is  a  unity  of  interest, 
and  in  alia  unity  of  possession,  it  is  necessary  that  they  should  all  mu- 
taally  convey  and  assure  to  each  other,  the  several  estates  which  they 
are  to  take  in  severalty  under  the  partition.  By  the  common  law»copar-  ' 
ceners  being  compellabie  to  make  partition,  tnight  have  made  it  by  parol 
only,  but  joint-tenants,  and  tenants  in  common,  must  have  done  it  by 
deed ;  and,  in  both  .cases,  the  eonveyanoes  must  have  been  perfected  by 
livery  of  seisin.  But  the  Statute  of  Frauds  has  now  abolished  this  dis- 
tinction, and  made  a  deed  equally  necessary  iii  all  cases.  2  Bl.  Com.  323, 
3^.  Every  partition  implies,  and  has  amiexed  to  it,  a  warranty  in  law ; 
and,  in  all  modern  deeds  of  partition,  there  are  mutual  covenants  for  the  . 
title.  4  CrU.  Dig.  143.  See  further  as  to  a  partition,  vol.  1.  p.  692.  n. 
(M).  p.  698.  a  (N).  p.  701 .  n.  (56).  p.  704.  n.  ((>).  p. 7^0,  n.  (S)  p.  726,  n, 
(T).  p.  753.  n.  (83).  n.  (II).  p.  7«9.  n.  (U).— [Erf.] 


(451>* 


eHAP.  XL.* 


•  AMB  SUBJECT. 


#F  RELEASES.  (A.) 


LITTLETOlt.  '       Releasfs  art  in  divers  maimers^  viz.  releases  (ifaO 

[Sect  4^4.2h  1  a  ]  //|«  right  which  a  man  hath  in  lands  or  tenements  (1), 

'toijf  ^  ^an(/  releases  of  actions  personal  and  real,  and  other 

things. 


reUasct 


26i  a. 

Vid.  Mirrnr,caD.  % 
seel.  17.   VjJ   Britt 
101.  Br;u>t  lib.  5. 
Tract,  'le  Kxc^pt.  tit 
liV.4tbl.  3J8  b. 
Fietahb.  3.cap.  14. 


Here  our  author  beginneth  with  a  division  of  releases. 

These  words  must  be  referred  thus :  releases  are  of 
two  sortSi  viz.  a   release  of  all  the  right  which  a  maa 

(1)  &e.  added  in  L  and  M. 


(A)  The  several  species  ofprimary  or  original  conveyances  bavinjfbe« 
fxploiried  in  the  iirecedio^  chapters,  we  now  come  tjo  consider  the  semo- 
dary  or  derivative  son  ;  which  presup^iose  some  other  conveyance  {*re» 
cedent,  anii  only  serve  to  eiilarope,  coiifirm,  alter,  restrain,  restore,  or 
trhnster  the  intpre-t  g^ranted  bysuch  onginiil  conveyance.  Among  Ihii 
Ih^T  !»ort  are  classed  rel rases;  which  arc  defined  to  be,  a  discbarge  or 
Conveyance  of  a  man's  right  in  lands  or  tenements,  to  another  who  has 
possession,  or  8om.e  estate  therein.  2  Bl,  Com.  3*-i4.  6  Bac  Abr.  680. 
tit.  Release. 

By  the  common  law,  where  a  man  had  the  actual  possession  and  n^t 
of  property  in  lands,  he  could  only  convey  them  by. feoffment,  with  livery 
of  seisin  ;  but  as  it  frequently  happetied,  that  the  actual  possession  wat 
in  one  person,  and  the  n^rbt  of  |K)*'8esiiioii  or  right  of  property  in  another; 
in  caj«e  the  :)erson  who  had  the  right  of  possession  or  right  of  pmv<erly 
"wa?  willing  to  (xmvcy  those  risrhts  to  the  person  who  had  the  actual  p<*- 
Bev^ion,  it  was  dc»ne  by  a  dischargee  ol  his  right  lo  the  person  in  |.o»es- 
fiion  :  which  ^neeie*  of  conveyance  acquired  the  name  of  a  release.  A 
feoffmprt  wouKI.  »n  s'lcli  a  case,  have  l»ecn  useless,  because  il  could  f^ 
trausi'er  the  possctstoa,  a»  the  penon  wa«  in  ^HJisefiiou  aireadr.    ^  '^ 
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hath  either  *iii  hnAt  and  teDement»,  or  in  s^dods-and  ch^t-  (452}* 

t^is  :  or  there  is  a  release  of  actions  real,  of  or  in  lands 

or  tenements  ;   or  personal,  of  or  in  goods  or  chattels  ; 

or  mixt,    *partly  in   the  realty,  and  partly  in  the  per-         •864  h. 

BOnaUy.  Vaiact-.4«. 

*  .   • 

*^jReleasej*'  Selaxafio,     Of  the  etynriology  of    this* 
word  y»>u  have  heard  beifore.     Fleta  (a J  calleth  it  char-  («)  ri«ta»  nbi  wipri, 
ia  de  quietd  cldmdnttd. 

\ 

s 
—  f  '  •  * 

RELEJiSES  of  all  the  right  which  men  have  in     lit'^LETON. 
lands  and  tenements,  fyc.  a7%  commonlu  made  in  M/^  [Sect  444. 864 h,] 
Jitrm,  or  of  this  effect : 

KXO  fVall  men  by  these  presents,  that  /,  A.  of  B.,     LITTLETON. 
have  remised,  released,  and  altogether  from  me  d/i£/[Sect445.864b.J 
my  heirs  quiet  claimed;  or  thus, /or  me  and  my  heirs  ^^Irf^^^^ieA 
quiei  claifned  to  C.  of  D.  all  the  right,  title,  and 
claim  which  Ihave^  or  by  any  means  may  hQ0)e,  of  and 
in  one  messuage  with   the  appurtenances  in  P.,  i^c. 
^nd  it  is  to  be  understood,  that  these  words,  remisisse, 

et  quietiim  clamasse,  are  of  the  same  effect  as  these 
wordsy  relaxisse. 

4 

"  Know  all  men  by  these  presents,  ,^c.'^    Here  Lit-  2S4  b. 

tleton  showeth  precedents  of  releases  of  right :  and 
precedents  do  bath  teach  and  illustrate,  and  therefore  our 
student  is  to  be  well  stored  tvith  precedents  of  all  kinds. 


leaae  it,  therefore,  a  conveyance  of  a  right,  to  a  person  in  possenioD. 
Thus,  where  a  man  was  disseised,  the  disseisor  acquired  the  possession, 
and  tlie  right  of  possession  and  property  remained  in  the  disseisee.  Ante,- 
p.  154.  n.  (A),  p  1 55.  n.  (C).  Now,  if  the  disseisee  agreed  to  transfer  his 
rights  to  the  disseisor,  the  proper  mode  of  cajrying;  eiich  an  agreement 
into  execution  was,  by  a  release ;  for  Che  diueisor  being  already  in  pos- 
lesfion,  it  would  hare  been  useless  to  have  made  him  a  feoffment  Oilb. 
Ten.  o3.     4  Cru.  Dig.  143,  144, 

Relf^ases  of  land,  in  respect  to  their  operation,  are  divided  into  four 
torts,  1st.  Releases  that  enure  by  way  of  passing  a  ri^ht,  or  mt/^ /e 
droit ;  2'].  Releases  that  enure  by  exlinguithment ;  3d.  Releases  ihat  enure 
by  endarfremcnt;  and  4th.  Releases  that  enure  by  way  of  passing  an  alate^ 
or  milUr  Catate.  Thtf  doctrine  as  to  releases  in  general,  and  that  which 
particularly  relates  to  releases  of  land,  will  be  stated  in  the  present 
chapter :  releases  of  actions  reaK  per^ous^l,  and  n^ixt,  will  be  considered 
in  a  subsequent  part  A  this  work. — [Ed,] 

Voh.  11.  3  X 
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Brwst  Kb.  4.  foi.  308.      "  Hepff^tsstf  rtloxdtse^  et  outetum  elemds^e,  '*  Here 

FleU,  iihi  «tipr«.  t  •    i  .'  »  i       i  t      r 

9  H.6. 35.  24  E.  3.  l^itilcian  showeth,  that  there  be  infiC  proper  woriLs  of 
2r*  ^3H.4.  Entr.       rolc3*«*»,  and  l>e  mueh  of  one  effect:  besides/  tiiere  is 

i/On^raab.  57. 

(2Roi.  Abr.400.  403.renunci{rre^  acquieiarcy  and  there  may  be  many  other 
•  Hep.  52.)  ^w^irJx  of  a  re!»  a^e  ;  as  ii  the  losor  grants  to  thti  lessee 

or  life,  that  he  shall   be  discharged. of  the  rent,  this  is  a 
good  release.  Vid.  Sect.  532  (b). 

(10  Re  »%7  ^  "  Jill  the  rights  title,  aud  claim  (totumjiiBj  tiiulumf 

et  cl(/meumj,**     B.it  iioie,  iha^  Jus,  or  rij^hu  in  general 
(153}*  sigrulicatiofi*  includeih  not  onl\  a  riglit  for  the  which  a 

writ  of  right  doih  lie,  bu%  al.so  any  title  or  claim,  either 
by  force  of  a  condition,  mortmain,,  or  the  like,  for  the 
which  no  action  is  given  by  law,  but  only  an  entry. 

MekMeinUtw.  ^^d  it   is  to  be  understood,  that  there  be  releases  in 

deed,    or  express  rc^lea^rs,  wr hereof  Li  tieton  here  hath 
Mu  o  AA    r  showed  an  example.     Thvsc  express   releases  must  of 

T7  H.  8. 2S.  or  an  •       §     •       i      ■       m.  4        «  «  *    ■  » 

Ute.  34  H.  6. 44.  of  ntcessity  be  by  deed.  There  be  also  releases  m  law,  and 
oo  ^!I*irV  o,^*^'  ^^®y  ^^  sometime  by  deed,  and  sometime  witliout  deed. 
PI.  Com.  Delemere^  As  if  the  lord  disseise  the  tenant;  and  maketh  a  feoffment 

2^15^180.  ^  Hob.  ^°  ^^  ^y  "^^^^  ^^  without  deed,  this  is  a  release  of  the 
10.  1  Sid.  79.  1  Rol.  se!gnory.     And  so  it  is,  if  the  disseisee  disseise  the  heir 

5  R^r^.r'**  ^'      ®^  ^'^^  disseisor,  and  make  a  feoffment  in  fee  by  deed  or 

without  deed,  this  is  a  release  in  law  of  the  right  And 
the  same  law  it  is  of  a  rigitt  in  action. 

«E.4, 3*21  E.  4. 3.    ^  jf  ^^^  ohlin:pr  make  the  obligee  his  executor,  this  is  a 

release  in  law  of  the  action,  but  the  duty  remains,  fo^ 
the' which  the  executor  mdiy  retain  so  much  goods  of  the 
testator  (c). 


(W)  Littleton  herf^afler  observes,  that  a  release  of  all  demancb  is  the 
best  nnd  9tro!iif«st  fUeaje  ;  and  Lord  Coke  addB,  tViat  the  word  "  demand" 
is  thfi  *lj*onfi^o««t  word  in  iho  law,  except  the  word  **  claim  :"  and  that  a  re- 
leaae  of  all  demuncl*  discbaru^e?  all  sorta  of  action?,  rights,  ainl  tillei, 
con(liU<»iKs  before  and  uilar  brepdi,  executions,  a}^pcal5,  rents  of  all  kinds, 
QDvnnanta,  contracts,  recognizances,  statutes,  &&  Post,  sect.  608.  291  b, 

(C)  II  a  del  tor  appoint?  hi"  creditor  to  the  executorship,  he  is  allowed 
to  r  'lain  his  debt,  in  prelerence  to  all  other  credilursof  an  equal  degree* 
Thi"  rrm(»dy  ari*»»H  fpfini  the  mere  ofieration  of  law,  on  the  jjroun-l,  that 
it  were  absurd  and  incoo^ruoas  that  be  abould  sue  hinaeUj  or  that  the 
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*If  th^  feme  obligee  take  the  oblioror  to  husband,  this  (455) 

i»  a  reiea;$e  in  law.     Tiie  like  law   is,  ifti^ere   be  two  *  *  ^' '^y*-  .^  H*  7' 


mine  hand  sboald  at  onee  pay  and  receive  the  same  debt  And,  therefore, 
lie  may  a;)pro[7naie  a  su(Hci<jnt  part  of  the  assets,  in  satitlactioii  of  hit 
own  deaianJ  ;  otherwise  h^^.woald  Se  exposed  to  thes s^rcuteat  hardship  ; 
for.  since  the  ore«Iitor  who  first  commences  a  suit  is  entitieil  to  a  prelereiice 
in  payrae-it,  and  the  executor  can  cQtnmence  no  suit,'  be  must,  in  case 
of  an  insolvent  estate,  necessarily  Iqtie  bis  ilebt,  uoless  he  tias  the  right  of 
reUinin*^.  Thus  fro  in  thf  le^'al  prioc^pie  of  the  priority  of  such  credi- 
tor as,  first  commeuces  ati  action,  the  ductrine  of  reiuiner  is  a  natural  de-  . 
duction ;  bdt  the  privil^e  is  accompanied  with  this  limitation,  that  he 
shall  not  retain  his  own  debt  as  a^aihst  those  of  a  higher  decree ;  for  the 
law  places  him  merely  in  the  same  situation  as  if  he  had  sufd  himself 
18  ex^utor,  and . recovered  his  debt,  which  there  could  be  no  room  to 
suppose,  during;  the  existence  of  those  of  supr^riur  order.  Toll.  Law. 
Ex.  !295,  2.)6^  Etvid.  2  Bl.Com.  5lK  3  Bl.  Com.  18,  19.  Off.  Ex.  32. 
Il2,  143.  Com.  Dig  Admon  C.  2.  5  Bac  A^»r.  6H6.  Rol.  Abr.  922, 
923.  Ptowd.  l«5.  >43.  II  Vin.  Abr.72.  26l.  Winch.  19.  3  Burr,  1380. 
I3<i4.  But  though  an  executor  may  retain  both  at  law  and  in  equity  for 
his  own  debt,  as '  against  other  -creditors  of  the  same  decree,  1 1  Vin. 
Abr.  2t)5.  n.  1  P.  Wms.  296.  Georges  v.  Georget^  ;18  Ves.  2;)6  ;  yet  equity 
will  retrain  him  from  perverting;  this  privileg-e  to  thepurpc?e  of  fraud 
Toll.  Law.  Ex.  ^8.  Off.  Ex.  33.  But,  if  there  are  ni)t  apstts,  the  action 
I  is  not  so  much  aa  suspended,  and  the  executor  may  sue  the  heir,  wbe^e 
the  heir  is  l)oun4  lioL  Abr*  940.  Salk.  304.  6o  if  a  creditor  be  ap- 
poi  itede  eeutor  With  other?,  he  niay  sue  them,  especially,  if  he  has  not 
admmisterei  Cro.  Car,.  .J72.,  Jon.  345.  Off.  Eac.  3'i.  And  the  hare 
appointment  of  a  creditor  to  be  executor,  if  he  reluse  to  act,  will  not  ex- 
tinguish his  legal  remedy  for  the  recovery  of  his  debt,  Jioulhtson  v. 
5^«>c,  aT.  R.557. 

On  the  other  hand,  if  a  creditor  appoints  the  debtor  his  eiecutor,.  such 
appointment  shall  operate  as  a  release  and  exliii  .oishment  of  the  debt ; , 
on  the  principle  that  a  debt  is  merely  a  ri*ht  to  recover  the  amount  by 
Way  of  action,  and  as  an'  executor  cannot  maintain  an  action  agamst 
himself,  his  appointment  by  the  creditor  to  that  o/pce  difdmrs^ps  the 
action,,and  consequently  discharges  the  debt  Toll.  Law.  Ex.  347,.348» 
Et  vid.  5  Bac.  Abr.  6  J6. .  2  Bi.  Com.  51 1,  ^12.  Off.  Kx,  3  J.  Sa!k.  1^:99. 
Plowd.  186.  Com.  Di?.  Adiqon.  B.,5.  Rol.  Abr.  920,921.  5  Co.  :iO. 
Thus,  if  the  oblig^ee  of  a  bond  make  the  oblivjor  executor,  this  amounts 
to  a  release  at  law  of  the  debt.  8  Co.  136.  If  several  obligors  be  bound 
Jointly  and  severally,  and  the  obligee  constitul«one  of  them  his  executor, 
it  is  an  extingpuishraent  of  the  debtvUnd  the  t^Kecutor  is  incapable  of  suing 
the  other  tjbbgors.  Off.  Ex.  31. 11  Vin.  Abr.  oV8.  So  where  toe  ohlig^ee 
in  a  jaint  and  several  bond  made  one  of  two  obLgors  his  executor,,  mth 
othen,  and  the  obligor  executor  administered;  it  wa-iheld  that  the  action 
was  di^char^ed  as  to  all  the  oljlisrors,  Ciutiham  v.  H'ard^  1  Bos.  &  P.  G30. 
The  debt  is  also  released  where  only  one  of  several  executors  is  i  debted 
to  the  testator,  for  one  exf^cutor  cannot  maintain  an  actim  agni:  s.  ano-. 
ther.  Off.  Ex.31;  and  after  the  deaiti  of  such  ex^cu  or.  tlje  surv.vn^ 
executors  cannot  sue  hii«  representative  for  the  de))t.  Id.  32  Plowd.  264*  • 
L*on.  320.  Xor  is  the  case  varied  by  the  executor *s  dyin^,  withnut  ha \  ing 
proved  the  will,  or  having  administered  (Salk.  300.  Plowd;  184.  Off. 
Ex.  31.),  or  even  by  lus  refusal  to  act  with  his  co-executors  (Salk.  ^0H,\ 
unless  he  formally  renouoced  the  office  Jji  tFie  spiritual  court.  Salic.  307. 
In  all  these  cases  the  leg:al  remedy  is  destroyed,  by  the  act-of  the  p^rty; 
and  therefore  is  for  ever  ^one.  Cro,  Car.  373.  Salk.  302 ;  but  the  effect 
is  different  where  it  is  sus^>epded  merely  by, the  act  of  law.  S'  Ik.  3p3; 
ts  if  admiiustnitioa  b(  the  effects  of  a  creditor  be  couunitted  to  th4 
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femes  oblig«2es,   nod  At  one  take  the  debtdr  to  hu$- 
band  (i>). 

*If  an  infant  of  the  age  of  aeventeen  yean  releaae  a 


fi^btbr  (Off.  Ex.  32.  8  Co.  1d6.    Sid.  79.),  or  if  the  executrix  of  an  ob- 
ligee  marry  the  o'  li^or  (Leon.  3^.  Moor.  236.  Salk.  306.  Infra.  264  b.), 
this  is  only  a  temporary  privation  of  the  remedy  by  the  Itgtl  operation  of 
the  ^ranl  or  marriage.     Toll.  Law.  Ex.  348,  349. 

But  where  the  testator  has  net  left  a  fund  sufficient  for  the  payment  of 
bis  own  debti,  in  that  case  the  debt  of  his  executor  shall  be  assets;  tlie 
duty  remaining,  although  the  action  at  law  be  gone ;  and  the  executor 
shall  be  liable  to  account  for  such  debt  in  the  spiritual  court,  or  in  a  i^ourt 
of  equity,  ibid.  Such  discharge,  however,  shall  in  general  be  preferred 
tole^^paoies.  For  the  debt  is  Considered  in  the  light  of  a  specific  bequest, 
or  legacy  to  the  debtor,  for  the  put-pose  of  discharging  the  debt;  and 
therefore,  thourh  like  all  other  legacies,  it  shall  not  be  paid,  or  retained 
till  the  debts  are  satisfied,  yet  the  executor  has  a  right  to  it  exclusive  of 
the  other  legatees.  Id.  350.  2  Bl.  Com.  312.  But  such  debt  shall  not 
be  released  even  as  against  legatees,  if  the  presumption  arismg  from  the 
appointdjent  of  a  debtor  to  the  executorship  be  contradicted  by  the  ex- 
press  terms  of  t|ie  will,  or  by  strong  inference  from  its  contents.  As 
where  a  testator  lei»yes  a  legacy,  and  directs  it  to  be  paid  out  of  a  debt 
due  to  him  from  the  executor ;  such  debt  shall  be  assets  to  pay  not  merely 
that  specific  legacy,  but  all  other  legacies  5  Sac.  Abr.  687.  Toll.  Law. 
£x.350.  In  like  manner,  if  he  leave  the  executor  a  legacy,  it  is  held  to 
be  a  sufficient  indication,  that  he  did  not  mean  to  release  tlie  debt.  And, 
in  such  case,  the  executor  shall  be  trustee  to  the  amount  of  the  debt  for 
the  residuary  legatee,  or  next  of  kin,  Carey  v.  G^odinge^  3  Bro.  C.  C. 
110.  Ca  Temp.  Talb.  240*  4  Bro.  P.  C.  180.  5  Bac.  Abr.  087.  It 
seems,  also,  that  the  naming  of  a  debtor  executor,  durante  nUnoritaie^  is 
no  discharge  of  the  debt ;  since  he  is  only  executor  tn  trust  for  the  iniant, 
till  he  comes  of  age.     1 1  Vin.  Abr.  400.     Ld.  Raym.  ms.—lEd,] 

(D)  All  contracts  between  the  husband  and  the  wife  for  debts  due  m 
prasenti^  or  in  futur^y  or  upon  a  contingency,  which  may  become  due  dn- 
ting  the  Coverture,  are  by  the  marriage  released  and  extinct,  because 
the  husband  and  wife  make  but  one  person  in  law ;  and  it  seems  that  an 
«  press  agreement  to  the  contrary  Would  be  void,  as  being  inooosistent 
with  the  state  of  matrimony.     8  Co    136.  Dyer,  140.     But  promises, 
covenants,  and  agreements  for  the  performance  of  a  thing  which  is  not 
to  htfppen  during  the  coverture,  as  payment  uf  money  after  the  husband*s 
decease,  are  not  relensed  by  the  marriage.  Smith  and  Ux.  v.  Stt^ord, 
Hob.  216.  And  in  the  case  of  Ga^e  v.  Acton^  it  was  adjudged  by  two 
judsre*  against  Hott,  C  J,,  that  where  A.  entered  into  a  bond  to  his  in- 
tended wife,  couilitioned  to  leave  her  at  his  death  1000/.  if  she  survived 
him,  such  bond  was  not  released  by  the  marriage,  as. nothing  would  be 
due  duritig  the  coverture,  and  as  it  would  be  contrary  to  the  express 
agreement  of  the  parties.     Bui  Lord  C.  J.  Holt  insisted  strenuously,  that 
a  bond  differed  from  a  promise  or  covenant,  being  debitum  in  prasenU, 
thou«:h  Molvendum  infuttiro ;  and  that  the  rule  of  law  could  not  be  con- 
trolled by  the  intention  of  the  pta-tiea.  Salk.  325.  Ld.  Raym«  515.  Carlh. 
511.  12  Mod.  283«  So,  where  a  man  entered  into  a  bond  to  his  intesdod 
wife,  conditioned  to  leave  her  1000^  and  the  husband  mort^^aged  his  es- 
tate and  died,  not  leaving  personal  assets  to  dischai^e  the  boml ;   it  wss 
decreed,  that  admitting  the  bond  void  at  law,  yet  it  ought  to  be  made 
good  in  equity,  and  that  she  Was  entitled  to  redeem  and  to  hold  the  laiid 
till  she  was  satisfied  her  debt.  2  Vern.  290.  480.  Et  vid.  Cunntl  v.  Btuklu 
2  P.  Wms.  243.  And  it  is  now  Battled,  that  such  a  bond  may  be  ei.jorced 
ai  law  against  the  heirs  or  the  husband.    Milboumt  V.  EwarL  5  T.  R« 
381.  ifayci,  d,  •/'oorrf  ▼.  Foorrf,  there  cited.— {£rf.] 
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debt,  this  is  yoi(] ;    but  if  an  infant  make  tlie  debtor  his 
executor,  this  is  a  ^oi>d  release  in  lavv  pf  the  action  (1). . 

But  if  a  feme  executrix  take  the  debtor  to  husband, 
this  IS  no  release  in  \aw\  for  that  should  be  a  wrong  to 
the  dead,  and  in  law  work  a  devastavit j  which  an  ^ct  in 
law  shall  never  work.  And  so  it  Was  adjudged  in  the 
king'^  bench,  Mich.  80  &  31  EUz.  in  which  case  I  was 
of  counsel. 

.• 
But  it  is  to  b8  observed,  that  there  is  a  diviersity  be-30E.  S.«4;  33  E.  3. 
tween  a  release  in  deed,  and  a  release  in  law  ;  fur  if  the  tit.  Scire  Fac.  102. 
heir  of  the  disseisor   make  a  lea-«c  for  life,  and  the  dis-3  Rep.  152.   Pio. 
^eisee  release  his  right  tu  the  le>8ee  for  his  life,  his  right  l^**  Finoh.  2^4.) 
ia  gone  f  ^r  ever.     But  if  the  disseisee  doth  disseise  the 
heir  of  the  disseisor,   and   make  a  lease  for  life,  by  this 
release   in  law  the  right  is  released  but  during  the  life  of 
the  lessee  :  for  a  release  in  law  shall  be  expounded  more 
farourab'e,   accurding  to  the  intent  and  meaning  of  the 
parties,  than  a  release  in   deed,   which  is  the  act  of  the 
party,  and  *shall  be  tuken  most  strongly  against  Itimself         «pfsis 
(e)  ;  and  so  in  the  case  aforesaid,   where  the  debtor  is 
made  e^^ecutor. 

(456)* 
^ALSOy  these  words  which  are  c&mvionly  put  in      LITTLETON. 

such  releases  (3),  scilicet^  (quaB  quovismodo  in  fuiurum- [Sect.  446.546^5  a.] 

habere  potero)  arenas  void  in  law  ;  for  no  right  pass-  ^^^^  tkin^s^nutybe 

releated, 

* 

(3)  SciL^^c,  in  L.  and  M^  and  Roh. 


I 


(1)  *^  ff  tht  obligw  make  the  obiigie  tut  exeetUor^  ihe^obligee  may  rr." 
tain  ;  but  tkat  it  not  applicable  to  the  eate  put  here.  Therefore  he  may 
make  an.  executor  nt  17  ;  taxiien  supra  80  b.  (ante,  vo).  1.  p.  169>)  it  it 
laid  thnt  it  it  a{  18.  //  should  teem  that  the  eate  here  it  underttood  of  \7 
eontpleie^  et  sUpra  89.  0/  [S,  b* ginning ;  and  thut  the  pattaget  a$ree, 
D'Avila  His.  King  of  France  it  major  at  14  begirining.  Thut,  it  teemt^ 
thai  puberty,  Hiich  by  the  civil  law  holds  from  14  to  18,  u  underttood  of 
18  diginning ;  and  thus  our  law  agreet  with  the  eivil'law^  impiiberi  lion 
lic<>t  lestan  before  17  complete^  cuiui  18  beginning.^^  Lord  Nolt  MSS.' 
[Butler,  noie'2\L] 

(E)  Formerly  releases  were  construed  "with  much  nicety  and  great 
ttrictnes^y  and  being  considered  as  the  deed  w  grant  of  the  party,- were, 
according  to  the  rule  of  law,  taken  most  strongly  against  the  releasor.- 
They  now,  however,  receive  the  same  interpretation  as  other  grunts  and 
agreetnents,  and  are  &roured  by  the  judges  as  tending  to  repose  and 
Auietnet*.    Dyer,  56, 57  a.  Plowd.  289.  8  Co.  48.   Show.  154,    Hence 
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•r  .     •  _    -m-Zt'-t 
T»   ;*'••»«■•  taiL-f^iiiiis^  ft«i 'fee  V.      ''r-*'?  rf^ 

&«  teu^*  *.  'A  1' «-  :r«r* '»«i  at  ibcc  tr  .:•  i*v.  vn^^.:  acr  fsi'^m .. — t.  T» 
•i-  r— i    To  a.a  =.  r^T*-^  ji^— *     T* 

Bik  «  s  P  y .  Ji^^  u*  ler.  «.  !cr  tft»  te^^  ivc: 

f ..    ^.,  -  • '  "i  .  •  ■'jt'-z,  /*  f-*/rL  * '  -  : 

O^  t.j<»  cMtr' nxr-si  otf  uu-irf  «'-  act  •".,  <e^  a.  -tc  mtut  i.  i*  ^  2JS.L  Ha 
om'**£f-  Up  Um  t»-xt  wv  *".*•*" J  "  T  I  <f  •  e '» <i  JO*:,-*  Tr«r«r,  i»  «Wr*«n^ 
\$  •  '*.  '  .o  *m  tae  ca«*6  •<  .^'i'r^  t.  fi**-  «   --«c  T.trf  ^  ?%.*• 

^ir  F^ar'i^'t  K««»}i  on  Cor*:ri»r^'a  R^-xki  .ivr?  aal  Elxerst^ 
6l>i  ^i  07.  »«,  Jbi.  6/6.  06T,  >e  '^  V  J.  J- J.  JTL  ii",  >4.-/i5<V  5il, 
S>J.  5»i.  5'>1,  »i«,  i'^  ii7,  ^-^  5*9.  3e>JI,  36  .  »-•  56*;  ■«  •*• 
f"f'»  'flTr«aLMu,-i  Lff  f-^%-^  i^-,  re.  I,  j.^  !4i  A*9  JC'l  Tbe«serf 
/i.',  i'-M.Perrgv  Jmneu  I  H'-«.  b^^cc  X  wn^jj  to  r*«re«tiMisbHJAt 

ev«'"«  •'!]  :-**•  '"J  •:«•,  a'  ■  .#ti  mn^tt:   w*  j  ajj  ,  •:*r-"st-  as  wo-i'^^^ 


,-** 


h"-fi  *:trrti»:.'i  I'*]  Vj  ^H:  a  rule  tfl'»'V.  i  .*;,  wri£i(«.?i»rcar»  be  Jentedaiy 
b  ^r-inl-^i  ;  a/» <  c<^:.v-T.*r-'.*:T.  t  la:  *  j  •  c  !••  ^  ai.  f.l'>or.Jy  to  ihow.tfcal 
ti«'  *-^>.-rtui!^  111  anrl  ff-cit  tjmf*n*'*  aij  latsrefl,  to  whack  il  •jT**^ 

^  r  ;  ve  arc.  AAi^tr  • .  f?  k  '  'n-ii^  T  f  -!\  e.'**-  Wth  rw»«ert  tathe 
t'j'  ^*  iVa  May  »A?  rel'a*4:  J,  it  i»  a  r«il  -  tr.  ,3iw,  th:t  r»o  jio*«ihi'itT,  r  »ht, 
tr.t*-,  or  l^j;/^^  in  actioo.  wiail  be  sra  it<^  or  aM.^)"^  to  a  stTanf*r,<B 
a"o.  .(  oi  u«e  'ia^i^T  ui  nja»'«t*.iak.,c»  a  •  1  of  m'M'ipl/iri*  cw.it«ntkiai 
a  '  I  •  ill*  Limpti  t  rTS^.  lO  C«».  4'..  Bm  aliho'i.rh  a  tr.crr  poe«»Mity 
r  •-. .  i»  t«?  r<»!^\ft#-  J  lo  4  •lrairr*T,  yet  all  r.:Si«,  t-!le*,  and  a«-t:ons,  mtj  ht 
r  ]'*•'  1  to  \yy*  tvTP-iena  i.  lor  feciiriri^  hjt  rci.'o*?  anj  quiet,  an  1  fcr 
a.o  :  V  r>.i»«fni'.  i*  a  «i  *uU*  ;  a;rl.  th#»reK»rf».  a  ri*trt  or  tit!^  lo  an  e»» 
IjI'j  of  irf»»''iuJ  J,  ''e  *t  »n  f,r^t»rjt  or  Ottur:  ne  it  be  rel<»asf>'l  in  five  maa- 
ri',n.  Itt,  To  the  lerii'it  <»f  the  fre^^oH  m  fiict  or  in  ?aw,  witfx^ut  iny 
pr  v*y.  'Ji,  To  t  le  -  r^on  in  reaaainder.  Jd.  To  the  person  who  ii«e!?ei 
oi'  Uie  rtreniou,  wiibout  sujy  privity.   4tb,  To  the  penoa  vbo  ha*  ngfat 
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be  father  and  soriy  and  the  father  be  disseised,  and 
the  son  (living  his  fat  hen)  ^  releaseth  by  his  deed  to 
the  disseisor  all  the  right  v^hich  he  hath,  or 
may  have  in  the  same  tenements,  without  e/ause  of 
warranty,  fyc  and  after  the  father  dieth^  4*c.  the  son 
may  lawfully  enter  upon  the  possession  of  the  .dissei- 
sor, for  that  he  had  ( 4)  tm?  right  in  the  land  (5)  in  hi^ 
father's  life,  but  the  right  descended  to  him  after  the 
release  made,  by  the  death  of  his.  father,  .^-c. 


ses  a. 


Note,  a  man  may  have  a  present  right,  though  it  can-^^^^^  ^^  tire^ed 
not'take  effect  in  poss^-ssion,  but  in  futuro  (J).  right  to  take  tjfut  in 


fulum ; 


(4)  wU,  addea  in  L.  and  M.  ^d        (5)  quani  il  releisasset,  added  in 
Boh.  L.aud  M.  and  Hoh. 


oilly  in  rofpeet  of  privity ;  as  if  the  tenant  be  disseised,  the  lord  may  re- 
lease his  services,  in  respect  of  the  p|*ivJty  aod  ri|rhl»  without  any  estate.' 
0th,  In  respect  o<  privity  only,  witliout  rig:ht;  as  if  tenant  -in  tail  makes 
a  fte^menr  in  fee,  the  donee,  after  the  feoffment',  has  no  rig:ht,  and  yet, 
ia  respect  of  the  privity  «nly,  the  donor  may  release  to  him  the  rent  and     ' 
«U  services,  savilif^  fealty.    Infra,  '^68  a.  10  Cp.  48  a.    ^'o,'  if  the  terre*  • 
tenants  and  the  person  entitled  to  the  ri^ht  or  possibility  joined  in  a  grant 
«f  the  lands,  it  would  pass  them  to  the  grantee,  discbar^e^l  from  the  . 
ri^ht  oi-  possibility! '  Ibid. 

With  regard  to  the  alteration  in  the  common  law,  in  respect  of  the 
aasig^nment  •fchoxcs  in  aelion,  see  ante,  p.'llSti.  (K  3).  As  to  the  trans- 
Bii»«ibility;  assignment,  and  devise  of  contingent  remainders,  see  ante,  p. 
140.n.  fK).— [/:ef.] 

(2)  This  doctrinewRS  full V  investigated  in  the  case  of  Chrmer  v.  For^ 
itseue,  Vin.  vol.  1«,  liil.  41  J.'  3  Atk.1'23,  135.  Bro.  Par*  Cas,  v.  4.  353, 
405  The  case  there  was,  that  an  eiftate  was  limitetl  to  the  use  of  A. 
for  99  years,  if  he  should  so  lon^:  live  ;  and  aUer  his  decease,  or  the  sooner 
detenninatien  of.tbe  ♦'-tate  limited  to  riim  for  9^  years,  to  the  nse  of  trus- 
tees and  their  heirs,  'luring  his  life,  upon  trust  to  preserve  the  contingent 
reiDaimTi^rs;  and  after  the  end  of  determination  of  that  term,  to  the  use 
of  A.'s  first  and  other  son?  succeisively  in  tail  males  with  several  reinain- 
ders  over.  A.  havin'^  a  son,  they  joined  in  levyintr  a  ftne  and  suffering  a 
common  recoverv,  in  which  the  son  whf  vouche<l.  If  the  trustees  took 
■  ve^rted  estiite  of  freehold  during  the  life  ol  A.,  the  recovery  was  void, 
there  not  bein/r  a  sfood  tenant  to  the  prxcipe;  but  if  they  to<?ii  only  a 
continareitt  estate,  the  freehold  wa?  in  the  son,  and  of  course  there' was 
m  goo ;  tenant  to  the  praecipe.  .Upon  this  point,  the  case  was?  argued  in 
the  t5oiirt  of  kin^N  bench,  anJ  allorw:i^ls  on  apoeal  before  the  house 
•f  lordn,  where  all  the  ju  Iges  were  ordered  to  attend.  Lord  chief  jus- 
tice Lae,  when  the  cau!»e  was  he'ur  1  in  the  king's  bench,  and  hird  chief 
justice  Wilier  in  delivering  tlie  opinion  of  the  yv\%G»  in  the  house  of 
lords,  entered  very  fully  into  the  «Jisfiiiciion  betiveen  contingent  and 
rented  renaalriJers. — They  seem  to  hnve  laid  down  the  following  points^ 
That  a  remaiiijer  is  contingent,  either  where  the  person  to  whom  it  it 
Hmited  is  not  in  esse^  or  where  t'je  part'ctilar  estate  tuay  determine  be- 
fore tlie  remainder  can  take  place:  but  that,  in  every  case» where  the 
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(2  Roi.  Abr.4^.  ♦  Ai  he  that  hath  a  riirht  to  a  reyersion  or  remainder, 

8  Hep.  Edw.  Altha«'i       ,         ,  •    u-.    u      *•.   fi.   .i^    •  .i  i 

,j^j^  J  and  gueh  a  right   he  that  hath  it  may  presently  release, 

(457)*  But  here  in  the  case  which  Littleton  puts,  where  the  son 

(ft)  Britton,  fol.  101.  ^®^***®  ^"  the  life  of  his  father,  this  release  is  void,  (b) 
17  K.  n.  67.  42  E.  3.  because  he  hath  no  right  at  all  at  the  time  of  the  release 
25  Ass  7.  k  k. 3.  w^ade^  hut  all  the  right  was  at  that  time  in  the  father; 
Execution  130-  but  after  the  decease  of  the  father,  the  sod  shall  enter 

1  Rep.  112  b.  .         ^.      ,       ,  ,  .  , 

into  the  land  against  his  own  release. 

16  K.  3.  Barrc  245.  'I'he  baron  make  a  lease  for  life  and  dieth,  the  release 
n%o^r'^**^^        made  by   the  wife  of  her  dower  to  him  in  reversion  is 

good,  albeit  she  haih  no  cause  of  action  against  him  in 

praBsenti  (h). 


.  penon  to  whom  the  remainder  is  limited  is  in  esse,  and  is  acttially  capa- 
ble or  entitled  to  take  on  the  expiration^  or  sooner  determination  of  the 
particular  estate,  s.uppesing^  that  expiration,  oi:  determination,  te  take 
place  at  that  moment,  there  the  remainder  is  Tested.  That  the  doobt 
arose,  by  not  adverting  to  the  distinction  between  the  different  natora 
of  the  contingency,  in  those'  cases  where  the  remainder  is  limited  te  a 
per«on  in  esse,  but  the  title  of  the  remainden-man  to  take,  depends  <m  a 
collateral  or  extraneous  contingency,  which  may  or  ma^  not  take  place 
durni;;  the  coniinaance  of  the  preceding^  estate,  and  those  cases,  where 
the  preceding  estate  may  endure  beyond  the  continuance  of  the  estate  in 
remuinder.  Thus  if  ah  estate  is  limited  to  A.  for  life;  and  afler  the  death 
of  A.  and  I.  S.  to  B.  for  life,  or  in  tail ;  there,  ddring^  the  lift  oH.  5<  (he 
title  of  B.  depends  on  tb^  conting^ency  of  I,  S.  dying  in  the  lifetime  of  A. 
This  is  an  event,  which  either  may  or  may  not  take  place  during  the  coo* 
tinuance  of  the  preceding  estate;  and  B.*s  estate  therefore  is  necessarily 
contin;;ent.  But  then,  supposin;;  I.  S.  -to  die ;  strU  it  remains  an  uncer- 
tainty whether  B-  ^s  estate  will  ever  take  plaee  in  pbssession ;  for,  if  tbe 
remainder  be  limited  to  B.  for  life ;  there  if  B.  dies  in  A.'s  lifetime,  A.^t 

'  estate  would  endure  beyond  the  coatinuance  of  the  estate  limited  ia  re- 
mainder. The  same  would  be  the  case  if  the  remainder  over  were  limit- 
ed to  B.  in  tail,  and  B.  was  to  die  in  A.'s  lifetime  without  issue.—- Yet,  in 
.both  cases,  it  was  agreed  that  B.  took,  not  a  contingent,  but  a  vested  re- 
mainder. Hence,  they  inferred  ihftt  it  was  not  the  possibility  of  the  re- 
mainders over  never  taking  effect  in  possession,  but  the  remainder-man*!  i 
not  haritis:  a  capacity  or  title  to  take,  supposing  the  preceding  estate  at 
that  ii)sliint  to  pxpire  or  determine,  and  its  being  uncertain  whether  he 
ever  will  obtain  that  capacity  or  title,  during  the  cuntinuonee  of  the  pre- 
cedinj?  estntp'*  that  makes  the  remainder  contingent.  Upon  those  grounds 
they  determined  that  the  trustee*  took  a  veiled  remairider,  and  that  the 
recovery  thcr^'fore  was  void.  The  doctrine  established  in  the  cart  of 
DoriJier  and  Forlc^cne  is  laid  down  by  ^ir  Edward  Coke^  10  Kep.  85; 
whrre  he,  with  ^rt-at  accurmy  of  ex{>rc^9ion,  observes,  that  where  it  is 
dul)iou9  and  uncertain  whntber'tlie  use  or  estate  limited  in  future  shall 
ever  vest  in  interest  or  not,  then  the  use  or  estate  is  in  contingency ;  be- 
cause, upon  a  future  continyjent,  it  may  either  vest  or  never  vest,  at  the 
contingent  happens.     Andsee  \  Rep.  137.  b. — [liutUr^  Note  3l3.) 

(H)  The  wife  may  release  her  right  of  dewer  in  this  case  to  the  rever- 
sioner^ beratise  she  rnnnot  receiver  her  dower  against  the  lessee  for  life 
without  binding  his  reversion.    Hawk.  Abr.  36!^.— [£rf.] 


( 
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«  Without  clause  of  warranty. "    For  if  there  be  a  •r  ivkena  warranty  w 
%  wamsty  annexed  to  the  release,  then  the  son  shall  be    .    (sect.  706.) 
barred.    For  albeit  the  release  cannot  bar  the  right  for 
the  cause  aforesaid,  yet  the  warranty  may  rebut,  and  bar 
birh  and  his  heirs  of  a  future*  right  which  was  not  in  him  ^ 
at  that  time  :  and  the  reason  (which  in  all  causes  is  to  b©        ^5-  ^:^* 
sought  out)  wherefore  a  warranty  bein^  a  covenant  real 
should  bar  a  future  ri^ht,  is  for  avoiding  of  circuity  of 
action  (which  is  hot  favoured  in  )aw) ;  as  he  that  made 
the  warranty  shoull  recover  the  land  a^ainnt  the  ter-ten« 
ant,  and  he  by  force  of  the  warranty  fo  have  as  much  in 
value  a^inst  the  same  person.     Yet  is  there  a  diversity 
between  a  warranty  and  a  feoffment ;  fcj  for  if  there  be  W^^-.^-^_  . 

.  .     y  ziE,  4. 81.     lo£/.4. 

a  grandfather,  rather,  and  son,  and  the  father  disseisethtitEotr.  Con^.si. 
the  grandfather,  and  make  a  feoffment  *in  fee,  the  grand- ^^-\^^- ^^.3.38. 
father  dieth,  the  father  agaitist  his  own   feoffi^ot  shaU^P^^339^\^lQ£^2^ 
not  enter ;  but  if  he  die,  his  son  shall  enter.     And  so  Confirmation  24. 
BOte  a  diversity  between   a  release,   a  feoffment,  and  a  ^  g/^  33^  *  43'^.  3, 
warranty  :  a  release  in  that  case  is   void  ;  a  feoffment  is  JJ-  ^  E.  3. 34.  per 

,         .  t      f     tv  -i-t'  Fmcnuen.     17&3. 

good  agamat  the  feoffor,  but  not  against  his  heir  ;  a  war<;57.    ^rib.  l.lol.  U% 
ranty  is  good  both  against  himself  and  his  heirs  (i).  |^3^  ^sTa'aS!' 

lUjp.  197.) 
*And  here  are  three  diversities  worthy  of  observation,  ^-  j^^^  authoriiy  eon- 
Tiz.  First,  bet^veen  a  power  or  an  afuthorUy*  and  a  right ««'  bereUated: 
Secondly,  between  powers  and   authorities  themselves.       >  '       ^ 
Thirdly,  between  a  right  and  a  possibility. 

As  to  the  first,  if  a  man  by  his  last  will  deviseth  that 
his  executors  shall  sell  his  land,  and  dielh,  if  the  executors 
release  all  their  right  and  title  in  the  land  to  the  heir,  this 
is  void,  for  that  tiiey  have  neither  right  nor  title  to  the 
land,  but  only  a  bare  authority  (k),  which  is  not  within 
Littleton's  case  of  a  release  of  a  rii^ht.     And  so  it  is,  i^        isH.f.  11. 


(I)  That  a  warranty  annexed  to  a  release  mkj  rebut  ami  bar  the  re- 
Ibasor  and  his  hein  of  a  fature  rig^ht,  which  was  not  in  him  at  that  time, 
9ee  aoc.  Dot^  d.  HuUhmsony.PreitViidgeA  Maal.  &  S.  180,  I8I.  Kt  rid. 
186  a.  ante,  vol.  1.  p.  734.  The  reason  why  the  leoffor  in  this  case  is, 
boand  by  the  feoffment,  is,  because  the  operation  of  this  conveyance  is 
not  only  to  pass  the  present  estate  of  the  feoffor,  hot  to  bar  him  of  all 
future  and  oootingent  ri^ts,  in  or  to  the  property  which  ii  so  <?3Dfnreywt 
^nte,  p.  354.  n.  (B  I).    Fitzj.  «4.— [JErf.] 

(K)  Sse  ante,  p.  118, 119-  9-  {W,1S)^[Rir\ 
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cesty  que  use  had  demised;  that  his  feoffees  should  have 
sold  the  Is^nd.  Albeit  they  h^d  made  a  feoffment  over, 
yet  might  they  sell  the  use,  for  their  authority  in  that 
ease  is  not  given  away  by  the  tiirery. 

tuuiiu u a pnoer of      A s  to  the  second,  there  is  a  divecmty  between  such 

^(\K^^\l     173      powers  or  authorities  as  are  only  to  the  use  of  astranger. 

Ante,  215  a.  218  b!      and  nothing  for  the  benefit  of  him  tliat  made  the  release 

**^  (as  in  the  case  before)  and  a  power  or  authority  which 

respecteth  the  benefit  of  the  rehasor;  as  in  these  usual 
powers  of  revocation,  ^hen  the  fevffory  &.c.  hath  a  pow« 
*  er  to  alter,  change,  determine,  or  revoke  the  uses  (being 
intended  for  his  benefit.)  he  may  releasee  ;  and  where  the 
estates  before  were  defeasible,  he.  may  by  his  release 
make  them  absolute,  and  seclude  himself  from  any  altera- 
tion or  revocation,  as  it  hath  been  resolved  ;  which  di- 
(if)  Lib  I  Albanie^i  versity  you  may  read  irt  (dj  Albanie*s  case  (l). 

C9M,  ubi  lapra.  Lib.  S.  Hoe's  gam,  70, 71.    10  H.  (5.  4.  . 

NeHher  eon  M  potiiH-     *^^  ^^  ^^^  third,  before  judgment  the  plaintiff  in  an  ac- 
litybtrekmied.  tion  of  debt  releaseth  to  the  bail  in  the  king's  bench  all 

^       '  demands  ;    and  after  judgment  is  given  ;   this  shall  not 

bar  the  plaiotiff  to  have  execution  against  the  bail,  be- 
cause at  the  time  of  the  release  he  had  but  a  mere  possi- 
bility, and  neither  Jus  in  re,  nor  Jus  ad  rem^  but  the 


(L)  That  a  present  power,  not  simply  collateral,  maj  be  exting^iahed 
by  release  to  any  one  who  has  an  estate  of  fi^e^old  in  the  land,  in  posses- 
sion, reversion,  or  remainder,  see  ace.  Albmiy's  aue^  X  Co.  UOb,  Sugd. 
Pow.  S5.  And  where  in  a  deed  ezecutitiv  a  power  there  are  wordi  which 
show  that  the  party  has  faily  executed  his  power,  or  which  amount  to  a 
release  of  it,  he  canaot  execute  it  iurlher,  2  Atk.  667 ;  but  the  mtentioo 
mU4t  appear  clearly;  therefore  a  deelaration  in  a  deed  partially  execu- 
ting^ a  power  of  jointuruig,  that  it  is  in  bar  of  dower  and  thirds,  and  that 
the  remainder-man  shall  have  the  surplus,  wiU  not  operate  as  a' release, 
for  they  are  only  words  put  in  by  conveyancers  as  of  course.     Hervtv  t. 
Hertiey,  1  Atk.  561.  Zoueh  v.  Wiolston^  ^  Burr.  1 136.    Earl  of  Uxbrtige 
T.  Bayly^  1  Ves.  jun.  499.     And  where  the  power  is  future,  and  to  arise 
by  a  contingent  event,  it  may  be  defeasanced,  and-  Uiereby  utterly  annul 
led.  AUHtny^t  case,  supra.    So  it  may  be  defeated  in  part.    Thus,  where 
a  man  had  a  g;eoeral  executory  ppwer  of  revocation,  and  he  covenanted 
not  to  exercise  the  power  without  the  consent  of  the  Lord  Keeper ;  and 
granted,  that  all  revocations  without  sneh  consent  should  be  void,  it  was 
determined  that  Uie  power  being  executory  might  well  be  defeated  bj  a 
labseqoent  deed.    Letg/t  v.  fTinter,  iJo.  411.   tit  vUl  Eari  of  Thfdxr- 
viiie  V.  Coke<i  Mose.  146*.    But  it  seems  to  have  been  doubted  whether  a 
power  caa  be  released  in  part  Di^get^M  eate^  Mp.  605.  Sed  vid.  Counieu 
of  Roicommon  r.  Fowke,  4  8ro.  I*.  C.  523.    Sugd.  Pow.  65, 66.— [iSrf.l 
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dttty  is  to  eommence  after  upoii  a  coQtia$;enty  and  there- 
fore cou'd  not  be  released  preseatly.     So  if  the  conusce  ^^-J*'  ^\^^' '' 
of  a,  statute,  &c.  release  to  the  conusor  all  his  right  in  the  Pasch.  38  Elizl  Rot. 
land,  yet  afterwards  he  may  sue  execution  ;  for  he  iiath  G/;y"'*^3^^'5^ 
no  right  in  the  land  till  execution,  but  only  a  possibility  f  404.  466.    Hob.  4$. 
and  so  have,!  known  it  adjudgecl(l).  « ^'^- ^*- ^^^ 

Nota,  a  seignory,  renf,,  or  right,  either  in  prmsentif^         2fl8  a. 
or  infuturOi  may  be  released  five,  maimer  of  ways,  ^^iiS^areimacUtoU 
the  first  three  without  any  privity.     First,  to  the.  tenant  Lib,  10.  fol.  48.  Lam- 
of  the  freehold  in  deed  or  in  law.     Secondly,  to  him-  m  ^^^^    ^^o^ 
remainder.    Thirdly,  to  him  in  the  reversion.  The  other  Abr.  402, 
two  in  respect  of  privity;  as;  first,  the  lord  reieaseth  his 
, seignory  to  the  tenant  being  disseised,  having  but  a  right, . 
and  no  estate  M.all:  secpndly,  in  respect  of  the  privity, 
without  any  estate  or  right;,  as  by  the  demandant  to  thp  g^^  ^^^ 

Touehee,  or  donor  to  the  donee,  after  the  donee  hath,  dis- 
continued in  fee,  as  appeareth  hereafter  in  this  chapter. 

See  fc^r  this  word  f privity  J  sect  461. 

■ 

JiLSOy  in  releases  of  all  ike  right  which  a  maw     LITTLETON. 
hath  in  certain  lands,  S^e,  it  beh^veth  him  to  "^A^^^L^^J^^T^CSb.] 
the  reka^  is  made  in  (6)  any  case,  that  he  hath  the  l  RtUmu  de  miiUrh 
freehold  in  the  lands  (7)  in  deed,  or  in  law,  at  the  H^^^^j^^  ^  ^^,^,  ' 
of  the  release  made,  fyc  (8).     For  in  every  case  where  Rdw§  d^  mUter  u 
he,  to  whom  the  release  is  made,  hath  the  *  freehold  in  ^^Hi^^^^ 
deed,  or  in  law,  at  the  time,  of  the  rekase{9),  Src.{iO}inUw,ugoQd^ 
,  there  the  release  is  good  {v),  ^      ' 

(«)  ^wunr-ZieA  in  L.  wid  M.  and        (9)  /«*/,  added  io  L.  and  M.  aiid 

Roh.  ^^^'  - 

(7)fte.added  in  L.  and  M.and.      (10)«ton9w«,notjnL.aiidM.Dar 

Roh.  Roh« 

(8)  iee,  not  in  L.  and  M.  nor 
Rob.  •  * 


(1)  In  the  king's  bench;  where  the  proceeding  it  by  bill,  the  bail  u 
not  bonnd  hi  a  certain  sum  to  the  plaintiff;  bat  only  undertakes  that  the 
defendant  shall  pay  the  condemnation-money,  or  render  his  body  to  pri- 
son :  so  that  they  are  but  in  nature  of  jailors  to  the  defendant :  but  in  the 
eommon  pleas,  the  bail  are  bound  to  the  plaintiff  in  a  certain  sum.  5  Rep. 
70.     10  Rep.  15.     [i;u//er,  Note,  215.] 

(N)  See  note  (A)  at  the  commeneement  of  this  chapter,  p.  451.  and 
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SlOB  b.  <<  Of  all  the  rights*    This  must  be  intended  of  a  bare 

.    4f  K.  3.28.        ,.jg|jt^  ,nd  not  of  a  release  of  right,  whereby  any  estate 

pasaeth,  as  to  a  lessee  for  years,  &c.  as  shall  be  aaid  here- 
(D^t.  to  Stud.  1S«.  after.  Also  it  must  be  intended  of  a  release  of  a  right 
276*^r^***    ^^^  ^^  freehold  at  the  least,  and  not4o  a  right  for  any  term 

for  years  or  chattel  real ;  as  if  lessee  for  years  be  ousted, 
and  he  in  the  reversion  disseised,  and  the  disseisor  m-iketh 
a  lease  for  years,  the  first  lessee  may  release  unto  bim. 
All  which  is  implied  in  the  first  4*^. 

LITTLETOK.  FREEHOLD  in  law  UyOsifa  man  diaseiseth  an- 
[Sect. 448.866  b.]  o/Aer,  and  (11)  dieth  seised^  whereby  the  tenements  de- 
scend to  his  son,  albeit  that  his  son  doth  not  enter  into 
the  tenements^  yet  he  hath  a  freehold  in  law^  which  by 
force  of  the  descent  is  cast  upon  him,  and  ther^ore  a 
release  made  to  him,  so  being  seised  of  a  freehold  in 
law,  is  good  enough  ;  and  if  he  taketh  wife  being  so 
seised  in  law^  although  he  never  enter  in  deed,  and 
cfieth,  his  wife  shall  be  endowed{i2). 

^66  b.  Here  Littleton  describeth  what  a  freehold  in  law  is, 

(J>)ct.  &  Stud.  t7  a.)  for  he  had  spoke  before  in  many  places  of  freeholds  in 

U)  B«ct  lib  4  ioL  ^^•^  '^^^^  Bracton  calleth  fej  eivllem  et  naturaleim 
20i.  33S.  Britton,  possessionem  seu  seisinam.  The  natural  seisin  is  the 
^v^l'  m'iiJt.'^'frc^'^^^^  in  deed,  and  the  civil  the  freehold  in  law(o). 

•    (t  1)  enf,  added  in  L.  and  M.  and        (12)  kc,  added  in  L.  and  M.  and 
Roh.  Roh. 


o.  (P)  -supra,  p.  456.  With  respect  to  releaiev^ie  mUttr  U  dr^ii^  it  is  eb- 
servable,  that  releasei  are  said  to  enure  by  way  oi'miUtr  U  droits  where 
a  person  who  has  been  disKised  releaset  to  the  di88eiaDr,or  to  the  heir  or 
ieoffae  of  the  disseisor,  who,  being  in  poes^tsion,  is  therefore  capable  of 
taking;  a  release  of  the  right.  And  as,  in  cases  of  this  kind,  nothing  but 
the  bare  right  passes,  the  release  is,  said  to  enure  ny  way  of  miiter  ledrvit. 
Gilb.  Ten.  65.  6  Bac.  Abr.  690,  Releases  (C.  2.)  No  words  of  limita- 
tion are  necessary  in  «  release  that  enures  by  way  of  miiter  U  droit;  lor 
if  a  release  of  right  be  made  to  a  person  seised  in  fee,  lor  a  day,  or  an  hour, 
it  will  be  as  strong  as  if  it  were  made  to  the  ralaasee  and  his  heirs  for 
eFor.    Infra,  274  a.— [£rf.] 

(O)  See  further  as  to  the  term  /reeAotf,  ante,  vol.  1.  p.  487.  n.  (C). 
For  a  definition  of  the  word  letcin.  see  ante,  vol.  3.  p.  334.  n.  (C);  sdsd 
«i  to  the  words  di/unnn  and  tfiiMnltmMnce,  post.  Chap.  47.  and  Ghap. 

se.^jM.] 


f 
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^ir  a  mto  leyy  a  five  to  a  ndaa  «t«r  eanwane^  de  droit         (461)^ 
com€  eeofueiladdesan  done^  6p  a  fineM^uir  conusance  ^^^-^j  ^^  ^^^-  ^;; 
de  droit  tantiun  ;  tkeae  be  fooffments  of  record,  and  the  s  £.  3. 33.    (5  Rep.*. . 
conusee  hath  a  freehold  in  law  in  him  l>efore  he  enter- ^^*^->  (Mo.  141.) 
oth{!); 

.  1  •  » 

Upon  an  OLcbange,  the  parties  hare  neither  freehold  n  h.  4.6i.  t\  H.  7. 
In  deed,  nor  in  law,  before  they  enter ;    so  upon  a  parti-  ^^* 
tion,  the  freehold  is  not  removed  ufitil  an  entry. 

(/)  If  tenant  for  life  by  the  agreement  of  him  in  the  (/)  35 E,  3^^    Barte 
reversion  surrender  unto  him  ;  he  in  the  reyersioo  hath  jg  ^  4   Surrender 
a  freehold  in  law  in  him  before  he  enter.     ^^^Upon  ?  J^*   j.  „  «  -,, 
livery  within  the  view  no  freehold  is  vested  before  an  ■ 
entry. 

If  a  man  doth  bargain  and  sell  land  by  deed  indented 
and  inroUed,  the  freehold  in  law  doth  pass  presently. 
And  so  when  uses  are  raised  by  covenant  upon  good 
consideratidn(^). 

If  a  tenant  in  9Lprmdpet  being  seised  of  lands  in  fee,  ir  E.  3. 77.    18  £.  4.^ 
confess  himself  to  be  a  villain  to  an  estranger,  and.  to  ^' 
hold  the  land  in  villenage  of  him^  the  estranger  by  this 
acknowledgmeot  isactuaUy, seised  of  the  freehold  and 
inheritance  without  any  entry.     fiujL  let  us  return  to 
Littleton. 

.  JlLSOf  in  some  cases  qf  releases  of  all  the  right,     littletok- 
' tSect.449  266  b.] 

Sotf  the  reUasei  kare 
(1)  But  a  Qomman  recoTery  Teati  no  treelield,  in  dead  or  in  law,  before  ^  reoersion ; 
flKeeotien  fued.    Moor.  141.    [Bii/2er,  Note  3te.J 

(Q)  The  poflMiion,  or  rather  le^^  eitate,  tramleiTed  by  the  operation 
•f  the  Statute  of  Ums,  if  equivalent,  ia  aott  ratpeoti,  to  a  potseasion  or 
legal  interest  acquired  by  an  aetmt  entry^  Qr  attomnienty  under  a  oonvey* 
aooe  at  eommon  law.  Thereibra  if  a  bargain  and  eale  be  made  for  yean 
of  land  in  the  porteiiion  of  the  bar^inor,  tueh  estate  for  yean  is  capable 
«f  reoeiTing  a  release  of  the  raTerston  bsSfore  an  actual  entry  by  the  bar* 
gainee,  iMhtith  ▼.  ^t^tofi,  Cro.  Jao.  S04 ;  but  it  seems  doubtful,  whether 
the  bargainee  can  maintain  an  aotion  of  impait  befora  an  actual  entry. 
1  Vent  361.  Cro.  Jao.  eOi  So  a  bargainee  of  a  rarersion  may  avow 
for  rent,  or  bring  an  aotion  for  watte  withbut  attornment,  6 Co.  SSa ;  but 
it  seems,  that  he  must  gire  notice  of  the  boigain  awl  sale,  before  he  can 
tftke  advantage  ef  a  eonditibn  for  non-payment  of* rent  Cre;  Jao.  146. 476. . 
S  So.  lid.    Ow.69.    d8attna.4i»4k---[J&l.7 
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aibeii  thai  he  to  whom  the  rtkase  is  anode,  kaih  no- 
thing  in  ihe/rf.€ht»ld  in  deed  nor  in  law^  jfei  the  re^ 
lease  is  good  enough  ^s  \f  the  disseisor  leiitth  the 
land  which  he  hath  by  disseisin  to  another /or  term  qf 

his  lifty  sivnng  the  reversion  to  him^  if  the  disseisee  or 

his  heir  release  to  tlie  disseisor  all  the  rights  4^.  this 

*f67a.  ^release  is  good^  because  he  to  whom  the  release  is 

(Plo.  J52.)        made^  had  in  law  a  reversion  at  the  time  of  the  release 

niade{u). 

(462)* 

867  a  *Here  Littleton  addeth  a  limitation  to  the  next  prece- 

7K.4. 13.     14  H.  4.    dent  sccti  n,  viz.  that  a  release  of  all  the  right  may  be 

^E  s^iH^cMulu    ^^**^  ^"  '^*"^  '"  reversion,  albeit  he  hath  nothing  in  the 

freeliold,  because  he  hath  an  estate  in  him. 

^'  j^ll  the  rights  fyc  "  Or  title^  interest,  demand,  or  the 
like:  and  j<o  it  is,  if  he  in  the  reversion  hath  an  estate  for 
life  or  in  tail  in  rt version,  aft  in  the  like  case  it  appear^* 
eth  in  the  next  section. 

LITTLETON,         IN  the  Same  manner  it  is^  where  a  hose  is  made  to 
[Sect.450,  8  )7  a.]  a  ntanfor  term  of  life^  the  remainder  to  another  for 

term  of{\  »)  another  mun^s  life^  the  remainder  to  the 
third  in  taily  the  rematuder  to  the  fourth  infee^  if  a 
stranger  which  hath  right  to  the  land  releaseth  mil  his 
right  to  any  of  them  in  the  remainder^  such  release 
is  good,  f)ecause  every  of  them  hat/i  a  remainder  in 
deed  vested  in  him* 

267  2s  Here  is  another  limitation,  that  a  release  is  good  to  him 

7E. 4. 13.  41  £.3  7. in  the  remainiler,  albeit  he  hath  nothine  in  tlie  frethoJd 

17E3S4     18E3  .. 

tit  Entric74.  3  E.  2  ^"  po>se8stOD,  because  he  hath  an  estate  in  him,  as  hath 
tit.  Entrie  7.    F.  N.  been  said.     In  both  these  iimitaiions  it  is  to  be  observed, 

R  20?  F 

that  the  sta^e  which  maketh  a  man  tenant  to  iheprsscipe^ 
is  said  to  be  the  freehold,  as  here  the  state  of  tenant  for 
life,  and  noi  the  reversion  in  fee. 

( 13)  oM/er,  not  in  L.  and  M.  nor  RoK.  nor  in  Cambr.  MSS. 


(K)  S«e  snpra,  n.  (A),  p.  451.— (£^0 
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SVTifthe  imanifor  term  of  life  be  disseised,  and     UTTLETON. 
^fieHoards  he  that  hath  right  (the  possession  being  in  ^  J®j  ^ J^'f^  a  p'J-. 
the  disseisor  J  releastth  to  one  of  them  to  whom  the  son  haviafg  only  a  bare 
remainder  i»as  made  all  {i  )  his  right,  this  release,  is  '^^'  ^  ^  '^' 

*  *  *  . 

void,  beeaftse  he  had  ?iot  (15)  ajj^emqind^  in  deed  at 
the  time  of  the  reiea^  made,  but  only  a  right  of  a 
remainder,  ^       ' 


'*  But  only  a  right  of  a  remainder,  4'C."^  For  a  re- 
lease of  a  right  to  orve  that  hath  hut  a  hare  right  regularly 
is  void  ;  for,  as  Littleton  hath  before  saicl^  he  to  whom  a 
release  is  made  of  a  Hare  right  in  lands  and  tenements^ 
must  have  either  a  freohold  in  deed  or  in  law  in  posses- 
sion, or  a  state  in  remainder  or  reversion  in  fee,  or  fee 
tail,  or  for  life. 


267  a. 


Vid.  sect  A^^ 


(463)* 
t65  b. 


*In  some  case  a  release  of  a  ris:ht  made  to  one  that  hath 
neith«»i*freehold   in  deed,  nor  freehold  in  law,  is  good 'Srcep/t^iUMAifrti/*. 
aiid  available  irt  law,   (h)  as  the  demandant  may  release  (X)  7E.  4. 13. 
to.  the  vouchee,  and  yet  the  vouchee  hath  nothing  >«  ^h^^^'^'ij^g  f^^* 
land:  but  the  reason  of  that  is,  for  th»t  when  the  vouchee  8  H-  4. 5.    5  E  s.  ri6. 
entereth  into  the  warranty,  he  b^cometh  tenant  to  the^g^  4^^^'  (Pwt**^^ 
demandant,  and  may  render  the  land  to  him,  in  respect  364  b.    t  Rep.  87  b. 
of  the  privity;   but  an  estranger  cannot  release  to  the      *^'       "^ 
vouchee,  because,  in  rei  veritate,  he  is  not  tenant  of  the 
land. 


(iJ^Axii  so  it  is,  if  the  tenant  alien  hanging  thej[?r«-  *266  a 
cipe,  the  release  of  the  demandant  to  the  tenant  to  the(*)  I0j;4u  14. 
praecipe  is  good,  and  yet  he  hath  nothing  in  the  land  (s).  *^,^*  ?•  *^' 

JiLSO,  a  release  of  all  the  right,  tpc.  in  some  case      LITTLETON. 
is  good,  made  to  him  which  is  supposed  tenant  in  law,  [Sect  490. 284  •.] 

(14)  son — le,  L.  and  M.  and  Rob.        (15)  enluyt  added  L  and  M.  and 

Roh, 


(fi)  The  vouchee  haTin|^  entered  into  the  warranty,  and  the  tenant  to 
a  ;»riEet;ie,  notwithstanding  he  has  aliened,  nay  take  a  release  from  the 
demandant,  for  they  are  tenants  in  Jaw  as  to  him,  and  it  is  presumed 
that  they  are  as  mueh  coneeraed  to  answer  his  atti«R  at  if  they  were  te- 
nanti  in  deed;    Hawk.  Abr.  25%,  ^t&Af.-^Ed.] 


544  '  o^  u£UhUL9Bigi  ttOWIi; 

I 

f 

(2  Inst  U4)  albeit  he  hath  nothing  in  the  tenements*  As  in  a  prae- 
(Ante,  266, 967.)  ^^  qy^j  reddat,.  \f  the  tenant  aUen  the  land  hanging 
^^284  b.  If^  writy  and  after  the  demandant  relemseth  *to  him 
all  his  right  J  ^.  this  release  is  good^  far  that  he  is 
supposed  to  he  tenantry  the  writ  qf  the  demandant^ 
and  yet  he  hath  nothing  in^theJandat-Jhe  time  of  the 
release  made.  . 

LITTLETON.         ^^  '^  same  manner  it  is  if  in  a  prsecipe  qu6d  red- 
[Sect  491. 284  b.]  dat  the  tenant  voueh^  and  the  vouchee  enters  into  war' 

rantjfj  if  afterward  the  demandant  release  to  the 
'    vouchee  all  his  right{  1  %) ,  ihis  is  good  enough^  for  that 
the  vouchee^  after  he  hath  entered  into  warranty,  it 
tenant  in  law  to  the  demandant,  4^.(17)  (t). 

294  b»  Here  it  doth  appear,  that  there  if  a  tenaot  in  deed  and 

a  tenant  in  law,  and  Littletony  in  these  sections  puttetk 

(k)  10  K:  4.  V4k  ^^o  examples  of  tenants  in  law^  ^\z,(k)  the  teftfttt  to  a 

12  An.  41  ^  A88. 13  jt|^a?r2/^  after  alienation^  and  of  the  vouchee^  whereof 

40.   38  E  s.  10,  II.  somewhat  hath  been  said  before. 

7R.3.6.    1SE.3. 

tit  flnceit   9  £.^4.      And  it  18  obsenrable,  that  Littleton  saith,  that  in  both 
\t\  ^^Jf'  ^'1?*-     ^cases  he  is  tenant  in  law  to  the  demandant,  and  yet  he 

1/  Ass  24     a  Ff  7  5 

20A«9.e.    14  E.  3.  hath  nothing  in  the  land.     And  therefore  if  after  th0 

9E*3?r3^^  32E  3  ^^c*^®^  ^**  entered  into  wamntyi»  and  become  tenant 

Quite  Imp.  2.  Dyer,  in  law,  an  ancestor  collateral  of  the  demandant  releaseth 

n^Eiiz.  341.   S«t  ^  ^j^g  ▼ouch'se  with  warranty,  he  shall  not  jrfead  tto 

(464)*  against  the  demandant,  for  that  the  release  bj  the  estran^ 

ger  is  void,  which,  besi<les  the  authorities  before  vouch' 

ed,  appeareth  by  Littleton  himself(*);   for  he  saith,  that 

447.^*tAm^«65  b**  ^^  ^  tenant  in  law  to  the  demandant,  whereby  he  ex- 

Post,  ma.)  cludeth  that  he  is  tenant  in  respect  of  any  estranger. 

966  a  ^^  ^^^  ^^  vacation  an  annnity^  that  the  parson  oaght 

8Ei  3. 21.   46£t3.   to  pay,  may  be  released  to  the  patron  in  respect  of  the 

6b.    8H.6.fi3. 

21  H.  7.  41.    (Ante,  (igj  4^,  .Oded  L.  and  AT.  and       (17)  ike  not  in  L.  and  M.  nor        i 

284  a,    8  Rep.  148.  Roh.                                                   EoIl                                                    1 

5  Rep.  34  b.    JCro.  I 

•  •5I«/  —  ■»- i— •■- ■  I    ■        ■■      I  '  ■■■■■     I      ■■  .   I ...       •-  I 
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pi:ivity(0);  but  a  release  to  the  ordinary  only  seemeth 
not  good,  because  the  auiuity  is  temporal. 

If  a  di88ei^>or  make  a  lease  for  life,  the  disseisee  may  Release  d€  mitier  h 
.  release  to  him  ;  for  t.  sdch  a  reU^ase  of  a  bare  right  th:  re  'l!^^%i]l^%^^' 
seeds  no  privity,  as  shall  he  said  hereafter.     But  if  the  {noprivifjfbemgrt'^ 
disseisor  niake  a  leaA  for  years,  the  dis^^eisee  cannot  re-  ^    ^^' 
lease  to  him  ;  because  he  hath  no  estate  of  freehold(vv). 
And  yet  in  some  case  a  riirhi  of  freehold  shall  drown  in '^^w*  t/'»»wK'<^  ^*  ^ 

li.y.       ^  I.  •!        />    t  I  lessee /br  yean, 

a  chattel ;   as  if  ^  feme  hath  a  right  oi  dower  she  .may 
release  to  the  guardian  in  chivalry,  |tnd  her  right  of  free- 
hold shall  drown  i^   the  ciiattel,  because  the  writ  of 
dower  doth  lie  against  him,  and  the  h^ir  shall  take  ad- 
tanUige  of  it     And  it  i^  to  be  observed,  that  by  the  an-  ^^^^  30  b.    2  Cr©. 
eient  niaxioi  of  *the  common  law,  a  right  of  entry,  or  a 
ebose  in  aetion,  cannot  be  granted  or  transferred  to  a 
•trangttr(x)9  and  thereby  is  avoided  great  oppression^  in- 
jury, and  injustice.     Nul  churtery  nul  vende,  ne  nu/Mhror,  cap.  2.  sect. 
iione  vault  perpetualment  ei  k  doiwt  n'esi  *^*««  «'iJ*  4^^^^  Anf;^' 
tempa  Je  contracts  de  2.  droit Sy  s  del  droit  dp  posses- ii^i.  232  b.    Fost, 
stony  et  del  droit  del  pmpertie:     And   therefore  well      ^^ 
saith  Littleton,  that  \if  to  whom  a  release  of  a  right  is 
made  must  have,  a  freehold, 

*By  Sect  409.  it  appeareth»  that  to  a  release  of  a  right,  (465)^ 

raadesto  any  that  hath  ao  estate,  of  freehold  in  deed  or  in  ^75  a. 

law,  no  privity  at  all  is  requisite.     As  if  a  disseisor  make        ^       '     '  ^ 
a  lease  6>r  life,  if  the  disseisee  release  to  the  lessee,  this 
is  g^^od,  and  directly  within  the  rule  of  JUittleton,  becau«e 
the  lessee  hath  an  estate  of  freehold,  albeit  there  he  no 


(U)  Aec  Bentham  ▼.  Alston^  7  Vern.  204. '  And  the  reason  is,  because 
the  fee  k  in  the  paU*on  daring  the  vacancy.     Ibid — [Ed.] 

( W)  A  release  de  iryitter  le  droits  we  haye  Men,  cannot  be  mede  but  to 
the  tenant  of  the  freehold^  either  in  deed  or  in  law,  supra,  ^265  b.  p.  459  ; 
for  the  preaomptiye  right  is  in  the  freeholder  (though  lie  oomesin  by  dia- 
iMuin]  dttriDg  his  possession ;  and  the  lessee  for  fears  takes  and  retains 

the  possession  but  as  his  bailiff;  and  since  the  action  and  entry  are  only  * 

wa  the  ireeholder,  he  only  is  capable  of  a  release,  and  the  lessee  for  jears 
ia  a  stranger.  Gilb.  Ten  54.  A  release  which  operates  by  way  oif  en- 
largement, however,  may  be  made  to  a  person  who  has  only  a  chattel  in- 
tanst,  aa  will  appear  hereafler.    Iniira,  t70  a. — [Ed.] 

(X)  Aa  to  the  alteration  of  the  common  law,  in  resppct  of  the  assign- 
fluent  of  ohoses  in  action,  tfeeaote,  p.  i  13.  a.  (K  d)<— (^O 

Vol.  n.  3  z 
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privity.  And  so  it  is,  if  a  difseiflor  make  a  lease  to  A. 
and  his  heirs  doriog  the  life  of  B.,  and  A.  dielh«  a  release 
by  the  disseisee  to  his  heir,  before  he  doth  actually  eater, 
is  good. 

ILITTLCTON.         JlLSOy  sometimes  releases  shall  enure  de  mitter,  and 
pect  466  274  a.]  ^^  ^^  ^^^  of  him,  which  mak9i  I  he  release,  fo  him. 

to  whom  the  release  is  made,  J^s  (/*  a  man  be  disseis^ 
ec/,  and  he  releaseth  to  his  disseisor  a/l  his  rights  ir^ 
this  case  the  disseisor  hath  his  right,  ^o  as  where  be- 
fore his  state  was  wrongful,  now  by  this  release  it  is 
made  lawful  and  right{Y), 

«74  a.  ".tf/irf  he  releaseth  to  his  disseisor,  ^-c.'*    This  re- 

n^$e4e  mater  U  lease  SO  putteth  the  ri^ht  of  the  dis!»eisee  to  the  disseisor, 
iismtmS the  dtmei-  ^'^  ^^  changeth  the  quality  of  the  estate  of  the  disseisor; 
wrj^utaukemmet   for  where  his  estate  was  before  wrongful,  it  is  by  this 

release  made  lawful.  But  how  far^  and  to  what  respects 
his  estate  is  changed,  shall  be  Said  hereafter  in  this  Chap- 
ter in  his  proper  place. 

Mu5*I^^^'k  ^^^^^  if^  '^^  ^  disseised  by  two,  if  he  release  to 
^l^t^Ju^'^^^  ^  them,  ht  shall  hold  his  companion  out  of  the 
twdiiitu&n,  a  enures  land,  and  by  such  release  he  shall  have  the  sole  posses- 

SwilrtlSk  to  one  of  ^*^  f^  ^^^^^  *'»  the  land.  But  if  a  disseisor  enfeoff 
twefuffeei  ^  m  dU"  ttvo  in  fee,  and  the  disseisee  release  to  one  of  the  fe- 
wM^,tf  emiresto       ^j^^^  ^^^  ^^^^  ^^^^  ^^  ^^^^  ^^  feofees,  and  the 

muse  of  the  diversify  between  these  two  cases  is  preg. 
nant  enough.  '(isjFor  that  they  come  in  by  feoffment^ 
and  the  others  by  u)rong,  fyc,{z). 

(18)  The  remminder  of  this  SecUoo  not  in  L.  and  M.  nor  Roh.  . 


rY)  See  ante,  n.  f  L),  p.  458.  and  infra,  n,  (Z) — [Erf.] 
{Z)  Where  the  dineisee  releases  te  the  dwseieor  himself;  it  alten  the 
right ;  bat  where  to  the  feoffse,  it  does  not  alter  hia  title  ;  for  Ihe.  dis- 
aeuor  eomin^  in  by  wrong,  the  pcmettion  is  only  in  him,  and  there  is  no 
■otortoas  tiUe,  but  only  the  bare  posseasion ;  and  therefore  a  release 
makes  ^ood  that  poraession  by  making  it  rightful.  But  the  feoffee  oomes 
in  by  title,  and  therefore  the  release  cannot  alter  the  title ;  for  the  feoST- 
ment,  being  a  notorious  act,  must  be  defeated  by  an  act  of  equal  noto- 
riety, before  any  alteration  can  be  made  in  such  title.    Therefoi«,  im  the 

owe  of  a  release  by  the  diaseisee  to  one  of  two  disseisors,  the  releasee  shall 
bold  out  hu  oompanioR,  because  the  disseiser  oomss  in  by  no  lawful  or 


*  ^^  But  if  a  disseisor  enfeoff  twOfirc.^^  Andthereaioo  t*^<)* 

of  this  diveniity  is,  for  that  the  feoffees  are  in  by  title,  *76  a. 

aad  are  presiimed  to  have  a  warranty  (a  1),  which  is  134 1^'^    sRtp/rSST 
mach  favoured  in  law,   af;td  the  disseisors  are  merely  in 
by  wrong.     And  the  equity  of  the  law  doth  preserve  in 
this  case  the  benefit  of  the  stranger  to  the  release  coming 
in  by  one  joint  title.  » 

I 

,  ^^  For  that  they  aome  in  by  feoffment,    and  the. 

others  by  tvrong. "   This  is  of  a  new  additiop,  and  not  in: 

the  original,  and  therefore  i  pass  it  over.  , 

,'  ,  ■  ■  .        .  . 

•* 
^NDnote,  that  every  release  made  to  him,  tohieh     UTTtEt^: 

hatha  reversion  (Mr  a  remainder  in  deed,  shall  serve\^ectAS2,t^lh,\ 
and  aid  him  who  hath  the  freehold,  as  well  as  him  to  ^?  ^^  ""^  '*  ?  S*"*^ 
whom  the  release  was  ifiade,  if  the  tenant  hath  the  rerman^  Uenurm  to  lAf 
ieasein  his  hand (19)  toptead.  p^Hcui^ tmam : 

IN  the  same  manner  (20)  U  is,  where  a  release  (91)     littletoJ^.^. 
is  made  to  the  tenant  for  life^  or  to  the  tenant  in  tail,  [Sect.4S3.267  b.J 
{22)  this  shall  enure  to  them  in  the  reversion,  or  to  ^^""^ 

them  in  the  remainder,  as  loell  as  to  the  tenant  of  the 
freehold,  atui  they  shall  have  as  great,  advantage  of     , 
this,  if  they  can  show  it  (23). 

(19)  depUadcr^  not  in  L.  mndM.  (22)  reo^  not  in  L,  and  M.  uw 

nor  Roh.                               •          ,  Roh.                                                     ^ 

(90)  e$i  tqu^  not  in  L-  and  M<  nor  (^)  Ac.  added  in  L»  and  M»  anil 

Roh.  Aoh. 

(21)  est^  not  in  L.  and  M.  nor 
Roh.     ^ 


■     I  I      ii».UiO— .w-» 


established  act  of  notoriety,  which  ouj^ht  to  be  defeated  before  the  naa- 
ner  of  poneaing  oan  be  altered ;  and,  consequently,  thoug^h  he  possessed 
as  a  joint-tenant  befere  the  release,  yet  after  the  release  he  shaU  hold  bat 
his  oompanion,  because 'he  was  possessed  of  the  whole  before  by  wrongs, 
and  now  bein^  possessed  by  ri^ht,  it  follows  that  the  possession  of  the 
other  wron^-doer  is  no  possession  at  all.  But  where  the  disseisor  had  en* 
fiaofied  two,  the  release  of  the  disseisee  to  one  enures  to  both,  because,  aa 
they  came  in  by  theles^al  notoriety  of  a  feoffment,  that  must  be  defeated 
by  an  act  of  equal  notoriety,  before  the  title -can  be  altered ;  since  the 
ieolfment  must  stand  gfood  as  an  act  that  gives  warning  to  all  persons  in- 
whom  the  freehold  subsists,  till  by  some  actof  equad  solemnity  it  appears 
that  the  freehold  is  in  another.    Gilb.  Ten.  65, 66. — [Ed,] 

(Al)  And  which  warranty,  if  the  releaaejhould  enure  by  way  of  entvjr 
and  feoffment  would  be  defeated,  the  estate  beings  defeated  tor  which  it 
was  annexed.    See  €tiH>.,  Ten*  66.-^{E*} 


.548  OF  B£LEASES.  BOOK  I.I. 

I 
I 

2G7  b.  By  this  it  appcareth,'  that  as  a  release  made  of  a  right 

to  him  in  reversion  or  remainder,  shall  aid  and  benefit 
him  that  hath  the  particular  estate  for  years,  life,  or  es- 

(467)-*  tate  tail,  so  a  ^release  of  a  t-i^^ht  made  to  a  particular  te* 

riant  for  life,  or  in  tail,  shall  aid  and  benefit  him  or  them 

in  the  remainder. 

« 

35  H.  6*  8.    •        ^<  4^  the  tenarU  hath  the  release  in  hiahandto  piead," 

And  so  it  is  in  both  cases ;  (br  albeit  he  in  the  reversion 
or  remainder  is  a  stiansjer  to  iJi**  deed,  when  the  release 
is  madeto  the  tenant,  and  the  tenant  for  life  or  in  taiiisa 
stranger  to  the  deed,  when  the  release  is  made  to  him.  in 
.  reversion  or  remainder,  j^ei  serina;  5 hey  are  pri Vic's  in  es- 
tate, none  of  them  in  plead rn«;  shail  take  benefit  thereuf^ 
without  showing  the  same  iu  court,  which  is  worthy  to 
be  observed. 

« 

(Ante,8S2a.    Hob*        ^* If  they  can  show  this.'^  The  one  cannot  plead  the 
60.    JRol.  Abr.4i20  release  made  to  the  other  v%ifhout  shoviii.g  of  it,  for  that 

they  are  privy  in  estalt*.  as  hath  been  md.  The  residue 
of  these  two  sections  n^eds  no  explication. 

276  a.  if  two  disseisors  be,  and  they  make  a  lease  for  life,  and 

Bm  a  refcofe /o  on«  ^(he  disseisee  release  to  one  of  them,  this  shail  enure  to 

two  diMcisort  a/ier  a 

Uate  for  Hfe,  Sec.  by     them  both,  and  to  the  benefit  of  the  lessee  for  life  also  ; 
them,  enures  to  both,    f^^  j^^  cannot  by  the  release  have  ihe  sole  possession  and 

estate,  for  part  of  the  estate  is  in  another  (b  1). 

And  so  it  is  (as  it  seemeth)  if  the  disseisors  make  a 
lease  for  years,  and  the- disseisee  release  to  one  of  them, 
this  shall  enure  to  them  both,  for  by  the  release  he  can* 
not  have  the  sole  possession  ;  and  it  appeareth  by  Lit- 
tleton, (secL  472.)  that  he  must  have  the  sole  possession, 
So  where  the  reUasor    and  hold  hitj  companion  <Hit      But  the  niurt£aeee  upon 

had  but  a  title  by  force  "^  ...  . 

of  m condition ;  condition,  having  broken  the  conation,  is  disseised  by 

two,  the  mortgagor  havirig  title  of  entry  for  the  condition 
broken,  release  to  the  one  disseisor,  albeit  they  be  in  by 


(6  1 )  Another  reaion  why  it  shall  enure  to  both  diaeeiaora,  ia,  that  if  it 
iboald  enure  by  way  of  entry  and  feotfment,  the  releaa^  would  a?oid 
hi»  qwn)«a8e. — [Ed.]  . 


OH»  Xi.. 


Q9  JUiL£AS«Si. 


wroDgy  yft  the  reletBe  shall  enure  to  tb^m  both  for  two 
causes:  firsf/  for  that  thej  are  ndt  wiong-doera  to  the 
mortgagor,  but  to  the  mortgagee ;  and  by  Liitletoi^'s 
caseH  appeareth,  that  wrons^  is  done  to  him  that  made 
the  release :  secondly ,  that  he  that  makes  the  reU^ase  hath 
but  a  title  by  ^force  ot  a  condition,  and  Littleton's  case 
is  i>f  aright  (c  1).  Like  law  of  ai).  entry  for  mortmain, 
or  a  eoiiseat  to  ravish  ment,  &6. 
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(468)* 


Where  our  author  putteth  his  case  of  one  disseised^  #r  6w  a  r^Ana  a 
put  the  case  that  two  joint'teuants  in  fe^  be  disseised  by ""     ^' 
two,  and  one  of  the  diss«'isees -release  to  one  of  the  dis- 
seisors ail  his  right,  he  shvUnot  bold  out  bin  companion, 
betsause  the  release  is  but  of  the  moiety,  without  any 
certainty  (©!).' 

If  a  man  be  disseised  by  two  wothen,  and  one  of  them  or  whcrt  the  reUatt  ti 
take  husband^  and  the  disseisee  r  lease  to  the  husband,  orulnwo  dincUors. 
this  shall  enufe  to  the  advantage  of  both  the  disseisors,  be- 
caufte  the  husband  was  no  wrodg-doer,  but  in  a  manner  in . 
by  title. 


(Poet,  278  a.) 


*f  If  a  man  be  dmeisedf  ^c.^^  .  This  is  to  be  under-  275  b. 

•tood  where  tenant  in  fee-simple  is  disseised,  and  release  ;  On  release  de  miner  h 
for  if  tenant  for  life  be  disseised  by  two,  and  he  ieleaseth^*;^  ^ J^'^^^^ 
to  one  of  them,  this  shall  enure  to  them  both  ;  for  he  to««tMri,t/entire«/o 
whom  the  release  is  made,  hath  a  longer  estate  than  he  21  h.  e.  41.    (Ante 
that  reieaseth,  and  therefore  cannot  enure  to  him  alon^,  1^4 a-  b) 
to  hold  out   his^  companion,  lor  then  should  the  release 
enure  bj   way  of  entry  and  grant  of  his  estate;  and 
consequently  the  disseisor,  to  whom  the  nslease  is  made, 
should  become  tenant  fur  life,  and  the  reversion  rerested 
ill  dielessor,//^^  which  strange  tri^nsmutation  and  change  (k)  is  E.  4.  tit  pii- 

cent.  F.  «9. 


(C  1}  The  releue  in  this  mm  ia  not  oft  ti^ht  to  hn  ancient  estate  de- 
Tasted  by  wrong,  but  of  a  title  of  re-entry  by  force  of  a  condition,  which 
shall  not  by  eonstruction  of  law  defeat  the  .estate  to  which  it  was  anne;x- 
•d,  without  an  express  re-Qntry,  according  to  the  words  of  the  condition. 
Hawk.  Abr.  369.-r-[A2rf.] 

(D 1)  And  if  this  release  should  enure  by  way  of  entry  and  feoffment, 
it  would  not  only  devest  the  estate  of  the  other  disseisor,  bat  rerest  the 
estate  in  the  ether  disseisee,  who  was  a  stranger  to  the  rdease. — [Ed,] 


.  4y 


AM 


Az'i  «o  r  a,  J  c--'«  ^  ul. 


ay  t«^ 


.^  1^  ^^  for  'he  •-  .«*e  «r  ^  -.r-i  5*1  -l-j^ 

VtzA'X  L^  Ltf^  a2J  be  rejeise  t> 


^T  t»0» 


be 


So  J  nv» 


«':?Oii, 


•I 


i.o  <1  Out  r..»  CQ-npa::.:'::,  .'^  u^  1 


-2.& 


iMt  of 


esute  fcr  .lie   «  1  . 


\i  \f:T.\z\  for  Lie  he  dl»*e!-:-d  bv  t^-o,  a:^c  ic  iz  ibere- 


rt  ^r 


tn'Ptrt'  " 


r"   fee.  *r  -rw  i^  '-je  f*-* 
«r  for     >.  »*   i_w*rvN4  *  -] 


=1 


toitf'lv 


wry^r:  li  estate  i'  ift»t  i--*.  >  %  z-r:^'-  i'.  or^ :  t  jt  j  lae  li 

brie  rMc«9e  Ui^v  nsaC  th«T  woq^  conr^r  «  r^gjlit 

tL«ft  th«t  vik«.n  wai  {s-:.'-^  ^  j  t^e  ^jw-s^ ;    ilc,  ^  or>!r  S»  ton  Ike 

wrK/-  n  n  efttMZe  ir*j>  »  r.rt'Jul  «rv,  i^^  n;*:  wluch  if  eonveyvd  ■■(  ^ 

m'tflc.^t.i'ie  iBftinc*^  ^•- i  ?ae  6nt  estate  reanras  vsalxmd.  Wilk> 
C^.b.  Te-.  3*1.     fct*. iTo  •.— / E^^ 

rr  1;  lo  i*m  ionanx  €a.^^  XSm  ieanr'ancHt  recvw  i»  mh»  Wh«  Ikf 
rckasc;,  tbo'iefa  beoi.l  Dot  take  the  v'-Ax.  aai  art ?r  the  rde  sr^Ve 
sar  both  reeorer  aivl  take  the  zrrjtsi ;  fcr  the  estate  saised  br  the  iHi* 
•eu;n  tet^r  whoilr  defeated,  il  tA»  isKt^ar  fbouli  — imin  ai  aEbM 
aj^nvt  bin  far  the  prc^ts,  it  m  J9t  be  sro .  -Jed  co  the  retoaae  of  the  Wic 
ai>l  nak*id  ri^tof  the  lew««  ior  Tean,  wtueh  cacaoC  be  tranaferral :  ^ 
io  the  latter  ease,  the  leavor  earoryl  have  an  afliie  darai^  the  Ufr  of  the 
lessee  feriiie.     Hawk,  Abr.^W  — :Erf.l 

(G  I;  And  the  release,  eoan.-v;  br  war  of  entrr  and  feofiBCOt.  Jocf 
f«ot  djminish  the  estate  of  the  rr>i9ee,  nor  revest  an  e<tate  in  aor  net 
eonrerae»l  th«^io  ;  tat  oq!t  Jerens  the  estate  whirh  th*  other  Kjinl- 
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version  and  tenant  for  Irfe  join  in  a  release  to  one  of  the 
disseisors,  he  shall  hold  his  companion  out,  and  yet  it 
cannot  enUre  by  way  of  entry  and  feoflfment.  But  if  they 
severally  release  their  several  rights,  their  several  re- 
leases shall  enure  to  both  the  disseisors. 

But  here  in  Littleton's  case,  where  tenant  in  fee-sim- 
pie  is  disseised  by  two»  and  releaseth  t'>one  of  theoi,  this 
for  many  purposes  enureth  by  way  of  entry  md  feoff- 
ment, *and  therefore  he^  to  whom  the  release  is  maite, 
shall  hold  out  his  companion,  and  be  madesole  tenant  of . 
the  fee-simple.  And  this  holdeth  hot  only  in  case  of  a 
disseisin^  but  also  in  case  of  intruMon  and  abatement: ' 
but  necessarily  he^  to  whom  the  release  is  made,  must  be 
in  by  wrongs  and  not  i}y  title. 


*If  two  men  do  gain  an  advowson  by  usurpation,  and 
the  right  paitron  releaseth  to  one  of  them,  he  shall  tK>t 
hold  out  his  companion,  but  it  shall  enure  to  them  both  ; 
for  seeing  their  clerk  came  in  by  admission  and  institu- 
tion, which  are  judicial  acts,  they  are  not  merely  in  by 
wrong :  for  an  usurpation  shall  cause  a  remitter,  as  it  ap- 
peareth  in  F.  N.  B.  31  m. 


(470)^ 


But  if  a  lease  for  life  be  made,  the  remainder  for  life,  19  H  6L2t.  38  H.  6. 
the  remainder  in  fee,  and  he  in  remainder  for  life  disseis*  p^  Tlnta,  42bO 
eth  the  tenant  for  life,  and  thea  tenant  for  life  dieth,  the 
disseisin  is  purged,  and  he  in  the  remainiler  for  life  hath 
but  an  estate  for  life  (h  1).  And  so  note  a  diversity 
where  the  particular  estate  for  life  is  precedent,  and  when 
subsequent 

ALSOf  if  I  ht  disseistd^  and  my  disseisor  is  dis"      UTTLETOK. 
seised,  if  I  release  to  the  disseisor  of  my  disseisor.  /[Sect  473,876  b.] 

•^        ^  .        •         On  release  de  milter  U 

_-, —     ■      _- '. ->^  dr9tt  to  a  iulueqneni 

,     .    ditseuoTf  it  enurei  to 
(H  1)  For  the  law  mor^  respects  a  lesser  estate  by  right<>  than  a  larger  Mfnin  exdiuion  of  the 
estate  by  wrong.     Ante,  42  b.  vol.  1.  p.  S20.     That  words  of  inheritance  othen 
are  not  necessary  in  a  release  which  enures  by  way  of  milter  le  droit^ 
because  the  disseisor,  to  whom,  or  to  whose  feoffee,  or  heir,  it  is  i^ade, 
has  a  fee<simple  at  the  time  of  the  release,  see  infra,  274  a.  ami  275  a. 
^[Ed,1 


1 
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shall  not  have  an  assise  nor  enter  upon  (24)  the 
seisor^  because  his  disseisor  hath  my  right  by  my  f^ 
lease f  fyc.  (^d)  ^nd  so  it  seemeth  in  this  case^  \fthm 
be  tioeniy  disseised  one  after  another^  and  I  relsam  (9 
the  last  disseisor^  (9(i)  this  disseisor  shall  bar  all  tk 
othirs  of  their  actions  and  titles.  And  the  cause »r, 
(37)  as  it  seemeth^  for  that  in  many  cases^  when  a 
man  hath  tau^ful  title  of  entry ^  (M)  although  hedoik 
not  enter ^  he  shall  d^eat  ail  mesfie  titles  by  his  releastf 
4*^.  But  this  holds  not  {ii9)  in  every  ease,  as  shall  k 
said  hereqfter  (1). 

276.b.  Here  it  ii  to  bo  obaervM,  that  a  relette  hy  ontp  «hoie 

entry  in  lawful,  to  him  that  ia  id  hy  wrongs  ithall  purge 
and  take  aivay  all  mesne  estates  and  titles*  And  where 
Qiir  aathor  first  putteth  his  case  of  two  estates  by  wrong, 
and  after  of  twenty  disseisins,  all  estates  be  wrong. 

(471)» 
(Post,  277 b,  278 a.)        *If  A.  diaseise  B  ,  who  enfe»<fieth  C.  with  warrantyi 

oJ^o'ti^T  rtV*'*^'^*^^  enfet»ffrth  D.  with  warranty,  and  R  diaseisetb  D.f 

2  K.  4. 16.   31 K.  4.    to  v\  bom  B.  the  first  disaejsee  releaseth,  this  doth  deleft 

«  «  i^oo"'^^'    ^**^*all  the  mesne  estates  and  warranties,  because  the  release 

3  M.  O.  Jo. ' 

of  B.  is  made  to  adtf^seisor,  and  his  entry  is  lawful  (i  \\ 

LITTLETON.         ALSO^  if  my  disseisor  letteth  the  tenements  mhsrtr 
[Sect474.-'7eb.]o/Ae  disseised  me  to  another  {30)  far  term  qflife,  and 

If  made  to  the  alienee 

l^e  It  enures  in  htm  m  j^^  >  J^^/l.  ««d  vLaod  Koh. 

^-^f'lstfmoflhtduMCi-     ^^v  ^,  ^^^   j„    L.  and  M.  nor  («S)  m^-^«,  L.  and  M.  tnJ 

•^^                           R*h.  Rob. 

(36)  cdujf  diM$eiMdr^-^l,  L.  and  M.  (30)  auier^  not  in  L.  and  M.  nor 
and  Roh.  Roh. 

(37)  rome  il  temble,  not  in  L.  and 
M.  nor  Roh. 


9ertion 

the  law  IS  to  be  pr«>ferred.  .  [Bu/Zati  Note  241.] 

(1 1 )  It  ia  oUervable,  that  the  releate,  in  this  caBe,  is  made  to  a  disus- 
or,  who  comes  not  to  the  land  in  privity  of  the  estate  to  wliicb  the  wsr- 
raoty  was  annexed ;  and  all  thef%bt  of  C.  and  D.  to  the  said  estate  bd^ 
wholly  deieated  by  the  release  of  B.,  their  re-entry  cannot  reoflotiiiM 
their  Ibrmer  pessession,  bat  they  must  be  disseisors  anew.  HawJr.  Aw- 
370,  Here  it  appears,  that  where  seteral  parties  have  an  equal  titls  to 
the  poaasBion,  he  who  aoquires  the' right  shall  bold  oat  the  otberi.  Up« 
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after  the  tenant  for  term  of  lift  alieneth  ihfee^  and  I 
release  to  the  alienee,  ^c.  then  my  disseisor  cannot  en- 
ter causi  qu^  supra,  albeit  that  at  one  time  the  aliena- 
tion was  to  his  disinheritance,  i*ct.   ^ 

**  j9ls0y  if  my  disseisor  letteth,  4*^-"     If  t^e  disseisor  211  b. 

make  a  lease  for  Jife,  and  the  lessee  maketh  a  feoffinent 
in  fee,  and  the  disseisee  releaseth  to  the  feoffee,  the  d is- 
seisor  shall  not  enter  upon  the  feoffee ;  for  albeit  the  re- 
lease, to  one  joint  feoffee  of  a  disseisor,  as  hath  been  said, 
shall  not  exclude  the  other,  yet  a  release  to  the  feofft?e  of  , 
a.  tenant  for  life  in  this  case  sliall  tnke  away  the  entry  of 
the  dis<i6isor  for  the  dieiiation  which  was  m^de  to  his 
•disinheritance,  he  having  the  inhe^ritance  by  disseijjin,  •277  a. 

80  as  he  could  have  no  warranty  annexed  to  it,  ind  te\ 

nant  for  life  hath  forfeited  his  estate. 

■  ■       •'  ■  .  ••     . 

But  if  the  entry  of  the  disseisc>e  were  not  lawful^  it  h  teem  if  the  du^eUee^M 
otherwise.     As  if  a  man  make. a  lease  for  life,   and  the^'g^^^^^^^^^^^' 
lessee  for  life  is  disseised,   and  that  disseisor  is  disseised,  447.    6  Rep.  10. 
and  he  in  the  reversion  r&leaseth  to  the  secorid  di^^seisor,       '      '^ 
the  first' disseisor  shall  enter  upon  the  second  disseisor,' 
and  his  entry  i^  lawful ;  and  if  the  leasee  for  life  re-enter^ 
he  shall   leave  the  reversion  in  tlie  first  disseisor  ^  and 
tire  cause  is,  for  that  the  entry  of  the  disSeisoe,  at  the 
time  of  the  release  made^  was  *m)t  lawful  (k  1).     And  (472)* 

the  book  of  flj  9  H.  7.  25.  is  to  be  intended  (h)  of  an  (0  5  H.  7. 25. 
estate  tail,  mutatis  mutandis^ 

If  in  the  case  aforesaid^  the  disseisor  make  a  lease  for 
life,  and  the  lessee  infeoffbth  two,  and  the  disseisee  re- 
lease to  one  of  the  feoffees,  this  shall  bar  the  disseisor, 

< 

■*''■'.  -  ■!  ■      ■.'■!      --     I      I  ■     I  ,  I  ■   .1  I.  '  ■  ■■ 

the  same  |nnnciple,  where  two  parties  have  equal  equity,  the  one  who 
h«9  the  legal  title  shall  be  preferred.     Ante,  p:  55.  n.  (L  1). — [Ed.] 

(K  t)  As  the  entry  of  the  dimeisee  was  not  lawful,  his  release  cannot 
€nure  by  way  of  entry  and  feoffment;'  and,  theretore,-the  estate  •f  the 
ifeleasee  being  defeated  by  a  mesne  title,  the  right  of  poisession  draws  the 
nake-J  right  along  with  it.     Infra,  266  a.— [fcV.] 

(B)  /or  t/  is  not  so  expressed  in  any  part  of  page  25  oftke  Year  Book 
referred  to ;  and  in  another  phaee  Lord  Cokv,  after  ubsermtig^  that  the 
^atein  9  H,  T,  lb  a.  is  maprinted^  mentions  ichat  tke  reading  should  be 
ateording  to  the  mcmuseript^  frhieh  fie  had  seen.  See  6  Rep.  76.  [JVb/e 
from  \8th  London  Edition^  18t3.] 
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as  hath  been  said  ;  but  yet  he  shall  not  hold  oat  his  com* 
panioo  for  llie  cause  aforesaid. 

'1.ITTLKTON.         mSLSOy  if  a  man  be  disseised^  who  hath  a  son  witK- 
[SecL475.277a.],-„  ^«^^  ^^^f  dieth^  and  the  son  being  within  age  the 

On  reifate  de  nntier  /«   , .       .  , .  . ,       .      ,  >  ^i     ,       .    . 

droii  intdmtiMft'i  $on  disseisor  auth  seisedj  and  the  land  descefid  to  his  heiff 
(fiitmirybavg  /aif.    and  a  stranf^er  abate,  and  after  the  sfm  of  the  dissei- 
h9iri^  theduntMor.it  ^^y  When  he  otmeth  to  his  full  ag^y  releaseth  all  his 
^e$aiabart0th€  ^/^^^  /^^^^  abator;  in  this  case  I  he  heir  of  the:  dis- 
seisor shall  not  have  an  assise  of  mort  cPaneester 
against  the  abator  ;  but  shall  be  barred  (31),  because 
the  abator  hath  the  right  of  the  son  of  the  disseisee  htf 
his  release^   and  the  entry  of  the  son  was  congeabk 
{l  1),  (3.2)  for  that  he  was  itdthin  age  at  the  time  qf 
the  descent^  4'^. 

277  a.  '^^®  reason  of  this  case  is,    for  that  the  entry  of  the 

%  heir  is  cungeable,  and  the  abator  is  in  the  land  by  wronj^ 

LITTLETON.         BUT  if  {33)  a  man  be  disseised,  and  the  disseisor 
\^^^^'^^:^''l^')maketha  feoffment  upon  condition,  viz,  to  render  t$ 

Wfi  telcAst  de  tnitter  te  .  ,  ,  »  /»        » 

drou  to  du»ei»or'i  fee-  htm  a  Certain  rent,  and  for  default  of  payment  a  ft- 

tLZ:!^1^a^^''^'^^  ^•^^  ^/M^^mee^ee  release  to  the  feoffee  itptm 
ed.  condition,  yet  this  ($4)  shall  not  amend  the  estate  qf 

the  feoffee  upon  condition  ;  far  notwithstanding  svuA 

release,  yet  his- estate  is  upon  condition^  as  it  was  be^ 
fore  (m  1). 

(473)*  *f^^^  ^ndwith  this  agreeth  the  opinion  of  all  the 

Justices,  Pasck.  9  H.7. 

(31)  cTofnce,  added  in  L.  ind  M.  (34)  n'amendror-^ne  nbaien,  L 

and  Roh.  and  M.  and  Roh.  ne  alteroMn  P»P» 

(52)  &c.  added  id  L.  and  M.  and  MS.  rCamidera,  Veil.  MS. 

^^}^'  (35)  Thia  paregraph  not  in  L. 

(:^3)  ascun,  added  in  L.  and  M.  and  M.  nor  Hoh. 
and  Roh. 


(Ll)f.e.lRwfnl.— [Erf.] 

(M  I)  For  the  feoiTt-e  shall  not,  by  force  of  the  releajie,  avoid  such  con- 
dition aj?«in9t  his  own  ex  press  acceptunce;  though  if  the  disseisee  had 
entered  Hnd  made  r  feofiment  to  him,  the  condition  Would  have  bee" 
wholly  defeated.    Infra,  27?  b.--[  £</.] 


#9.  ZX.. 


or  llXLBASSS. 


Here  the  entry  of  the  disseisee  is  eoiHCeabl^,  and  yet 
the  release  doth  not  aYoid  the  conditian,  because  the  fe» 
4>fiee  is  in  by  title,  as  hath  been  said,  and  may  have  a 
warranty  (36).  And  herein  our  author  expresset-h  adi- 
Tersity  between  a  condition  in  law,  and  a  condition  in 
deed  ;  for,  in  the  case  before^  when  the  disseisee  releas* 
eth  to  the  feofiee  of  the  tenant  for  life,  the  C'lndition  in 
law  is  taken  a«vay^  but  otherwise  it  is  in  this  case  of  a 
•bndition  in  deed. 


5SS 


t27b. 
9  H.  7. 2i. 


But,  if  the  feoffee  upon  condition  make  a  feoffment  in  ^^**:*:^'**2f  ^^'}^ 
_  ,  ...  ....  ,  fol.  147.    MayoMre'i 

fee  over  without  any  condition,  and  the  disseisee  release  cm«» 

to  (he  second   feoffee,  the  condition  is  destroyed  by  the 

release  before  the  condition  broken  or  after.     For  the 

state  of  the  second  feuffee  was  not  upon  any  express  con« 

dition,as  Littletoi;i  here  putteth  his  case,  and  he  may  hare 

advantage  of  the  release,  because  it  is  not  Against  his  own 

proper  acceptance^  as  Littleton  speaketh  in  the  next  see- 

tiuQ* 

4 

But  if  it  be  a  wrons;ful  title^  snch  a  title  is  taken  away 
by  a  release ;  as  if  A.  disseised  B.  to  tiie  use  of  C,  B. 
release  to  A.,  this  shall  take  away  the  agreement  of  C.  to 
the  disseisin,  because  it  should  make  him  a  wrong-doer  : 
as  if  the  disseisor  be  disseised ,  the  disseisee  releaseth  to 
the  second  disseisor,  this  taketh  away  the  right  the  first 
disseisor  had  against  the  second t  and  a  relation  of  an  es- 
tate gained  by  wrong  shsll  never  defeat  an  esatc  subse- 
quent gained  by  riglU  against  a  single  opinion,  not  affirm-  3pJ^*  g^j^  ^ntiT^' 
•d  by  any  other,  in  one  of  our  books.  Sne  b.) 

JN  the  ^ame  manner  it  w,  t^^Aef e  a  man  is  disseised     LITTLETOW, 
Ofeertain  landi^  and  the  disseisor  grant  a  rent-charge  [Sect  47T.a*77  b.] 
out  of  the  same  land,  ^c.  albeit  the  disseisee  doth  af-^]^^^^^^^ 
terwards  release  to  the  disseisor ^  ^c  yet  the  rent -charge  f:hnr^ei.kc.prtviou»lif 
remains  in  force.    And  the  reason  in  these  two  cases^^^^/ 


(36)  **  The  rtavm  ofthif  ease  in  the  book  hereciied^  it,  thai  the  eondi^ 
tion  it  like  a  covenani  beiioeen  (hem  ;  and  he  it  ettopped  from,  elaiming  it 
othertoite;  andthedivertitif/oUomngeeemttowtrnmi  ihu»  Poitf37ttl>«^ 
LordNottMSS.    [i9ii/i«-,  Note  244.] 
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^474^*  is  thiSf  thai  a  man  shall  not  hape  *athantage  by  such 
release  which  shall  be  against  his  proper  acceplanccy 
afid  against  his  own  grant,  Jind  albeit  some  have 
saidf  that  where  thtentryqf  a  man  iscongeabie  upon 
a  tenant^  if  he  releases  to  the  same  tenant,  that  this 
shall  avail  the  tenant^  as  %f  he  had  entered  upon  the 
tenant'^  and  after  enfeoffed  him,  4*^.  this  is  not  true  in 
every  ease.  For  in  the  first  case  of  these  two  cases 
aforefiaidy  if  the  disseisee  had  entered  upon  the  feoffee 
upon  condition,  and  after  enfeoffed  him^  then  is  the 
condifion  wholly  defeated  and  avoided.  And  so  in  the 
second  case,  if  the  disseisee  entereth  and  e^eoffeth  hitn^ 
who  granted  the  rent-charge^  then  is  the  rent<harge 
taken  away  and  avoided ;  but  it  is  not  void  by  any 
such  release  without  entry  madcy  ifC. 

277  b,  ^^And  the  disseisor  grant  a  rent-eharge,  o  .'*    Hem 

(f  Ri  p.  rs  b.)       18  implied  commons^  or  any  other  ^profit  out  of  the  laads. 

27o  a.         ^^^  ^1^^  reason  is,  because,  he  shall  not  atoid  his  own 

grant  by  a   release   he  himself  had  acquired  since  the 

8eeu$  at  to  charges  not  grant :  but  if  the  disseisor  in  that  case  be  disseised,  and 

kUnni/,  ^    ^  ^'  ^^^  the  disseisee  release  tp  the  second  disseisor,  be  shall  avoid 

it ;  as  by  that  which  hath  been  raid,  sect.  473,  appearetb. 

(7  Rep.  38)       So,   likewise,   if  A.  and  B.  be  joint  disseisors,  and  B. 

(Post,  349  a.)       grant  a  rent-charge,  and  the  disseisee  release  to  A.  all  his 

(Mo.  96.)         right,  A.  shall  avoid  the  rent-charge,  because  it  was  not 

granted  by  him,  add  so  not  within  the  reason  of  our  au** 

thor. 

(Ante,S76«.)  ^^  there  be  two  femes  joint  disseisors,  and  the  one 

-taketh  husband,  and  the  disseisee  release  to  the  other, 
she  is  sole  seised,  and  shall  hold  out  the  husband  and 
wife. 

If  two  disseisors  be,  and  they  enfeoff  another,  and 

take  back  an  estate  for  life  or  in  fee,   albeit  they  remain 

.    disseisors  to   the  disseisee,  as  to  have  an  assise  against 

them,  yet  if  he  reloasu  to  one  of  them,  he  shall  not  hold 
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«!Ut  hi»  cQiBp^niom  because  their  atate  ia  the  \$nd  is  by 
fcoffment  (n  1).     . 

If  there  be  two  disseisors^  and  they  be  disseised^  and 
they  ^release  to  their  disseisor,  and  after  disseise  him,  (475)* 

and  then  the  disseiaee  release  to  one  or  both  of  them,  yet 
^e  second  disseisor  shall  re -eiiter,  for  they  shaJl  not  hold 
the  land  against  their  own  release ;  for  Littleton  here 
iaithi  that  they  shall  not  avoid  their  own  granti  and  by 
like  reasoti  they  shall  not  avoid  their  own  relea^^ :  £i 
sic  de  similibus, 

*^Jis  if  he  had  entered  upon  the  tenant,  and  a/ier  In  what  $a$es  •  re- 
tn/tofed  Aim. "    Here  »  another  kind  of  rele«*,  viz.  !X!^t^tIl^i 
a  release  which  enureth  by  way  qf  6ntry  and  hoffm^ni;(ftniryand/t»jfm$ni. 
for  if  a  disseisee  release  to  one  of  the  disseisors,  to  some 
purpose  this  shall  enure  by  way  of  entry  and  feoffment, 
viZi,  as  to  bold  out  bis  companion.     But   as  to  a  rent^ 
eharge  granted  *by  him,  it  shall  not  enure  by  way  of  en-         *Z7B  b. 
try  and  feoffment ;  for  if  the  disseisee  had  entered  and 
enfeoffed  him,  the  rent-eharge  had  been  avoided.     But 
it  is  a  certain  rule,  that  when  the  entity  of  a  man  is  con- 
feable,  and  be  releaseth  to  one  that  is  in  by  title,  (as  here 
the  f^pffee  upon  condition  is),  it  shall  never  enure  by 
way  pf  entry  apd  feoffment,  either  to  avoid  a  condition 
with   which  h^  accepted  the  land  charged,  or  bis  own 
grant,  or  to  bold  out  his  comjpaaion. 

And  where  it  appeareth  by  our  author,  that  acts  done  (1^«*.  k  Stud.  50  a.)  , 
by  the  disseisor  shall  not  be  avoi<led  by  the  release  of  the 
disseisee,'  it  is  to  be  noted,  that  acts  made  to  the  dis- 
seisor himself  shall  not  be  avoided  by  the  alteration  of  his 
estate  by  the  release  of  the  dieseisee  ;  as  if  the  lord  be- 
fore the  release  had  confirmed  the  e^t^ta  of  the  disseisor, 
to  hold  .by  lesser  services,  the  disseisor  shall  take  advan- 
tage of  it,  and  so  of  estorers  to  be  burnt  in  the  house, 
4nd  the  like  law  of  a  warranty  m^de  unto  him. 


(N  1)  See  ante,  note  (Z),  p*  465, 46S.^[£if.j 


/•» 
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'  If  the  heir  of  the  diMeisor  endow  his  wife  ex  €tsseniu 
patrisj  and  the  disseisiee  release  to  the  disseisor,  he  shall 
D<t  avoid  the  endowment,  for  that  is  like  the  ca^ie  put  by 
LitUeton  of  the  rent-charge. 

If  an  alien  be  a  disseisor,  and  obtain  letterl  of  denizap- 
I  tion,  and  then  the  disseisee  release  unto  him,  the  king 

shall  not  have  the  land,  for  the  release  hath  altered  the 
(476)*         estate,  and  it  *ia  as  it  were  a  new  purchase  ;  otherwise  it 
is  if  the  alien  had  been  the  feoffee  of  a  disseisor  (o  I). 

If  the  lord  disseise  the  tenant,  and  is  disseised,  the 
di^eisee  release  to  the  second  disseisor,  yet  the  seignory 
is  not  revived,  for  between  the  parties  tiie  release  enures 
by  way  of  entry  and  feoffment  as  to  the  land  ;  but  not 
having  regard  to  the  seignory  and  for  that  the  posses* 
sion  was  never  actually  removed  or  revested  from  the 
disseisor,  who  claimeth  under  the  lord,  the  seignory  is 
not  revived.  But  if  (he  lord  and  a  stranger  disseise  the 
tenant,  and  the  disseisee  release  to  the  stranger,  there 
the  seignory,  by  opei«tion  of  law,  is  revived,  fur  the 
whole  is  vested  in  the  stranger,  which  never  claimed 
under  the  lord  :  and  in  that  case,  if  the  lord  had  died, 
and  the  land  had  survived,  the  seignory  had  been  revi* 
ved.  But  if  the  lord  had  disseised  the  tenant,  and  been 
disseised  by  two,  and  the  disseisee  released  to  one  of 
them,  the  seignory  is  not  revived,  because  he  claimed 
(as  hath  been  said)  under  the  lord. 

S66  a*  For  the  better  understanding  of  transferring  of  na- 

ked rights  to  lands  or  tenements,  either  by  release,  feoff- 
Mirror,  obi  tapra.  nient,  or  otherwise,  it  is  to  be  known,  that  there  is  jui 
Bniot.  lib.  2.  fol.  32.    proprietatUf  a  right  of  ownership  ;  Jiis possession  19^  a 

Briiton,  fol.  89.  1:^1.      '    c^    r^  *  -  •  i»  *  ^    ^-     ^ 

Bract,  lib.  6.  fol  STS.  ^'8"^  of  Seisin  or  possession  5  SLmjtts  propnetatts  et  pos- 


(O  1)  For  it  it  intended  that  the  feoffee  has  a  wumjniy^  by  force  of 
wluch  he  may  preserve  bis  estate, or  recover  in  value  it*  he  lose  it,  which, 
it  seems,  the  king  may  take  advantage  of,  as  being  annexed  to  the  estate^ 
(though  he  cannot  claim  a  mere  right  of  a  real  action  as  forfeited  to  him, 
3  Co.  2  b.)  (  and  the  king  shall  not  lose  his  possibility  by  such  a  release, 
bat  the  disseisor  is  merely  in  by  wrong,   Hawk.  Abr.  $7:1, — [EdJ] 


•K.  IX.  .       .  OF  KCLEASIRt.  .  6^9 

femonis,  a  right  both  of  property  and  possession  :  and 
this  is  anciently  called  jus  dupticatnm  or  droit  droit. 
For  example,  if  a  man  be  disseised  of  an  acre  of  Jand,  ^^f^rigU  hnng 

*^    '  ^  ^  ,  made  to  a  person  haV' 

the  di88ei8ee  hath  jus  proprietatis^   the  diitseisor  hdith  ing  a  defeasible  posses- 
Jus  possessionis  (p  I) ;  and  if  the  disseisee  release  to  the  tetilgliepJX^'^ 
disseisor,  he  \\9Ahjus  proprietatis  et  possessionis  (q  1).  nght  of  the  land  foU 
And  regularly  it  holdeth  true,  thai  when  a  naked  right  to^^^^^^^*^ 
land   is   released  to  one  that   hath^'t^^  possessionis,  and 
another  by  a  mean  title   recover  the  land  from  him,  the 
right  of  possession  shall  draw  the  naked  right  with  it, 
and  shall  not  leave  a  right  in  him  to  whom  the  nlease  is  [»^08t*283 1  la? Vf^  * 
made;     For  example,  if  the  *heir  of  the  disseisor  being  (477)* 

in  by  descent,  A.  doth  disseise  him,  the  disseisee  release 
to  A.  now  hath  A.  the  mere  nght  to  the  land.  But  if  the 
heir  of  the  disseisor  enter  into  the  land,  and  regain  the 
possession,  that  shall  draw  with  it  the  mere  right  to  the 
land,  and  shall  not  regain  the  possession  only,  and  leave 
the  mere  right  in  A.,  but  by  the  recontinuanoe  of  the 
possession  the  mere  right  is  therewith  vested  in  the  heir 
•f  the  disseisor  (a  1).      * 

But  if  the  donee  in  tail  discontinue  in  fee,  now  is  the  Seeus  as  to  a  release  ^ 
reversion  of  the  donor  turned  to  a  naked  right.  If  the  do-  ^J^'iJ^J'Ln  a-"* 
nor  release  to  the  discontinuee,  and  die,  and  the  issue  inte/eiai/; 
tail  doth  recover  the  land  against  thediscontinuet»  he  shall 


(P  I)  But  see  ante,  p.  155.  n.  (C).— []^rf.] 

(Q  n  Sec  ante,  n.  (A),  p.  153.  l.>t.— [Crf.] 

(K  l)  The  disseisor,  or  the  feoHVie  of  the  disseisor,  ha&the  bare  posses- 
lion,  bat  the  latter  by  title ;  and  therefore  the  release  to  them  serves  in- 
itead  of  the  delivery  of  the  possession  by  feoffment ;  but  sucAi  release 
passes  the  ri^t  of  possession,  a?  well  as  the  ri^ht  of  propriety.  But  the 
bcir  of  the  disaei^or  has  the  ris^t  of  possession  in  him,  ante,  p.  153,  154, 
B.  (A) ;  and  therefore  thi'  releuse  of  the  disseisee  only  passes  the  right  of 
propriety.  Therefore,  where  the  heir  of  the  disseisor  i^  disseised,  and 
the  disseisee  releases  to  such  disseisor,  a^nal  whom  the  heir  afterwards 
recovers,  the  ri^^ht  of  prof)riety  Sj^oes  along  with  it ;  because  when  the 
heir  recoven,  he  defeats  the  possession  of  the  disseisor,  as  if  it  had  never 
been*  and  consequently  he  can  x^ver  recover  in  any  action ;  for  in  the 
writ  of  right  he  must  lay  the  possession  in  himseU,  or  some  of  his  ances- 
tors, which  he  cannot  do  in  this  ca«e ;  for  here  there  never  was  any  pds- 
•ession  \r  him,  but  what  was  totally  defeated  and  destroyed ;  and  he  can- 
not recover  by  the  old  possession  of  tho  disseisee ;  for  that  was  turned  into 
a  naked  right,  which  could  not  be  transferred  but  to  a  real  and  true  poa- 
lession  ;  and  here,  there  bein^  no  po6ses*sion  but  suah  ns  stands  defeated, 
it  is  the  conveyance  of  a  naked  right,  which  is  not  allowed,  as  it  wovdd 
tend  to  encourage  maintenance.     Gilb.  Ten.  60.^£tf.] 
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li^aVe  the  rex'ersion  in  tbe  disconlinuee ;  for  the  Ume  in 
tail  ctn  recover  but  the  estate  tail  only,  and  by  eonse- 
quence  must  leave  the  reversion  in  the  disconfinueey  for 
the  donor  cannot  have  it  against  his  release  (a  I) :  but  if 
the  disseisee  enter  upon  the  heir  of  the  disaeiiior,  and  in- 
feoff  A.  in  fee,  and  the  heir  of  the  disseisor  recover  the 
whole  estate,  that  shall  draw  with  it  the  mere  right, 
and  leave  nothing  in  the  feoffee  (t  1).  Nota^  the  di- 
versity. 

or  tfAere  the  ft^kt  vas     Another  diversity  is  obi^ervable,  when  the  naked  right 

f^tSt/e;  '^ ''''-^*'"  i«  precedent  before  the  acquisition  ofthe  defeasible  estate, 

(PtMt«3i9m.)       for  there  the  recontinuance  of  the  defeasible  estate  shall 

(m\5  \m.  1.  10  A*'^®^  ^^^"^  ^'^^  ''  ^^^  preceding  right,  fmj  As  if  the 
16.  -60  E.  3.  7.  disseisee  disseise  the  heir  of  the  disseisor,  albeit  the  heir 
30  Aw.  5,  II  E.  X'  recover  the  land  asjainst  "the  disseisor,  yet  shali  he  leave 
Enirie5S.  12 An. 41. the  preceding  right  in  the  disseisee  (u  I).     So  if  a  wo- 

27  E.  3.  ft4  488  o       o  \       '  ,         ^ 

(6Kep.70«.)    *        n^a"  that  hath   right  of  dower  dirH^eise  the  heir,  and  he 
(47i)*  recover  the  land  against  her,  yel  shall  he  leave  the  right 

of  dower  in  her. 

I 

T  being tiifftttqumt,  Anotlier  diversity  is  to  be  noted,  when  the  mere  right 
uastramferrtd  bifact\^  subsequent,  and  transferred  by  act  in  law  ;  there,  albeit 

the  pos:$ession  be  recontinued,  yet  that  shall  not  draw 
the  naked  right  with  it,  bqt  shall  leave  it  in  him;  as  if 
the  heir  of  the  disseisor  be  disseised,  and  the  disseisor 
infeoff  the  heir  apparent  of  the  disseisee  being  of  full 

!f  Jutitn^^Bnr*'*'^  "8®»  *"^  *^"  ^^^  disseisee  dicth.,  and  the  naked  right  de- 
60  £.3.  7.  Vid.  sect  ftcend  to  him,  and  the  heir  of  the  disseisor  lecover  the 
473.475.478.487.     j^^^  against  him,  yet  doth  he  leave  the  naked  right  in    ' 

the  heir  of  the  disseisee  (w  1).     So,  if  the  dlscoutinuee 


(8  1)  And  «9  the  donor  mi»ht  have  granted  the  r^vcmon  while  the 
tennnt  in  tuil  waf  in  pr>5sessiou,  so  he  may  release  it  to  the  diaconiinueei 
who  has  the  rijefht  of  po?s^psion.     Gilb.  Ten.  61 — [jEd.] 

(T  I)  Supr«;  n.  (R  1).— [K<f.] 

(U  1^  For  in  this  caso,  there  is  no  reason,  that  the  right  of  proprietj 
should  be  carriwl  alon'jf  with  the  right  of  f>ossf»si»ion  ;  for  since  the  ri«rht 
remains  in  the  disseisee  unmoved,  and  not  tmnsfprred  over  to  anjpefvoo, 
he  can  recover  by  viKue  ol  the  old  seisin,  that  was  lawfu  1y  in  him, 
thoi]<^  this  new  wrongful  possession  be  defeated.  Gilb.  Ten.  62. — [Ed.] 

(  W  1)  Beoaate,  though  the  new  and  wrcmgtul  possession  be  defeated, 
yet  lie  may  recever  the  right  of  propriety  by  force  ofthe  ancient  right- 
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of  tenant  in  tail  infeoflf  the  issue  in  tail  of  full  a^e,  and  te* 
nant  in  tail  die,  and  then  the  discontinuee  recorer  the  Und 
against  him,  yet  h")  leaveth  the  naked  right  in  the  issue. 
fn)  But  if  the   heir  of  th**  disseisor  be   disseised,   and  (») 38  E.  3. 1«. 
.the  disspi^ee  release  to  the  disseis  Tupon  condition,  if  the  ^9*,, '  4  R«pl  9b,) 
condition  he  hroken,  it  shall  revest  the  naked  right.  And 
so,  if  the  disseisee  hath  entered  upon  the  heir  of  tlie  dis** 
seisor.  and  made  a  fcofiment  in  fee,  upoq  condition,  if  he 
entereil  for  the  condition  broken,  and  the  heir  of  the  dis* 
seisor  entered  upon  him,  the  naked  ris;ht  should  be  left 
in  the  disseisee.     But  if  the  lieir  of  the  disseisor  had 
entered  before  the  condition  broken,  then  the  right  of 
the  disseisee  had  been  gone  for  ever  (x  1).     But  now  let 
us  hear  what  Littleton  saith.  ^ 

\iLS:0,  if  a  man  be  disseised  by  an  infant  (S7),     LITTLETON. 
who  alien  in  fee^  and  the  alienee  dieth  seised^  and  hisy^  '      J  ^,    f 
heir  enterethy  the  disseisor  bein^  (3s)  within  age^  now  droit  to  tht  heir  fif  the 
is  it  in  the  election  (39)  0/  the  disseisor    to  have  af^^{in^^of 
wr  t  {\0)  0/  duni  fnit  infra  setatem,  or  a  writ  of  right  right  brought  by  Uit 
against  theheir  nf  the  alienee^  and  lohJch  torit  of  them  ^^Xe'm^tLing 
he  shall  choose^  he  ought  to  recover  by  the  law  (4 1 ),  ^c.  joined  m  iht  mere 
B^nd  also  he  may  enter  into  the  land  without  any  >'«-J3r(Aer«fe4i#M.- 
covery,   and  in  thin  case  the  entry  of  the  disseisee  is 
taken  away,  *^c.  But  in  this  case^  if  the  disseisee  re-         *279  a^ 

(37)  deina  agt,  added  in  L.  and  (4Q)  de  not  in  L.  and  M.  nor 
M.  and  Koh.  Roh. 

(38)  le  dusci$or-^Valienour  in  h.  (41)  &c.  not  in  L.  and  M.  nor 
and  \T.  and  Roh.  Roh. 

(39)  le  disseisor — d*aIienour  in  Ij. 
and  M.  and  Roh. 


ful  seisin,  which  was  in  his  ancestor.     Gilb.  Ten.  63.  Supra,  n.  (U  1 V^ 
IBd.]  ■ 

(X 1)  For  when  the  feudal  estate,  that  paired  by  the  feofiment,  ip  de*^ 
feated,  the  condition  thereunto  annexed  is  destroyed,  and  is  inca)>able  of 
being  performed  or  broken,  and  the  ri^ht  can  never  revest  in  the  dis- 
senee,  but  upon  breach  of  the  condition,  which  is  now  become  imponi- 
bl«;'  consequently  the  rig;ht  can  never  revest  in  him  at  all,  and  therefore 
he  can  never  recover  by  virtue  of  his  old  sei!<in.  But  in  the  above  case, 
if  the  condition  had  been  broken,  and  the  disseisee  had  entered,  the  old 
right  had  been  revested ;  and  if  the  heir  had  entered  upon  him,  he  might 
have  recovered  by  virtue  of  his  ancient  seisin.  Gilb.  Ten.  63.  Puprv, 
^6  a.— [-Erf.] 

Vol.   11.  4  B 
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lease  his  right  io  the  heir  of  the  alienee,  and  after  the 
disseisor  bringeth  a  torit  of  right  against  the  heir  of 
ihe^  alienee^  and  he  join  the  mise  upon  the  mere  rights 
^c.  the  great  assise  ought  to  find  by  the  law,  that  the 
tenant  hath  more  mere  right  (4 J)  than  the  disseisor 
(43),  i*c  for  that  the  tenant  hath  the  right  of  the  dis- 
seisee by  his  re/ease,  the  which  is  the  most  ancient  and 
most  mere  right :  for  by  such  release  all  the  right  of 
the  disseisee passeth  to  the  tenant f  and  is  in  the  tenant. 
[CoKF|  S70  «.J   (For  seeing  rhe   tenant  hath  the   whole   fee  simple,  he 

10  capable  of  the  whole  ri^ht  of  the  dis5ei*(ee,  and,  as 
Littleton  here  saith,  the  ri^ht  is  in  the  tenant),  jindto 
this  some  have  said,  that  in  this  case  where  a  man 
which  hath  right  to  lands  or  tenements  {but  his  entry 
is  not  congeable)  if  he  release  to  the  tenant  (44)  allies 
right,  ^c.  that  such  release  shall  enure  by  way  of  ex- 
tinguishment, ^is  to  this  it  may  be  said^  that  this  is 
(45)  jtrue  as  to  him  which  releaseth  ;  for  by  his  release 
he  hath  dismissed  himself  (46)  guite  (47)  qf  his  right 
as  to  his  person, ,  but  yet  (-iS)  the  right  which  he  hath 
may  well  pass  to  the  tenant  by  his  release.  For  it 
should  be  inconvenient  that  such  an  ancient  right 
should  be  eqctinct  altogether,  ^c.  for  it  is  commonly 
said,  that  a  right  cannot  die  (y  1).  (I.) 

(42)  ke.  ttddcd  L.  and  M.  and        f  46)  quielmtni,  not  in  L*  and  M. 
Roh.  nor  Hoh.—neUemeni^  MSS. 

(43)  3cc.  not  in  L«  and  M.  nor        (47)  tout,  added  L.  and  M.  and 
.    Rob.  Rob. 

(44)  Sec.  added  L.  and  M.  add        (48)  Udnntqueilavintbienpott 
Rob.  p(uter  a  It  tefumt  per  ton  rdaatt,  not 

(45)  voyer-^vm/e, L.  and  M. and  in  the  Veil    MS.  but  omitted  m«t 
Rob>  probably  tbrougb  mistake. 


'  ( Y  1)  In  the  case  here  proposed,  the  discussion  of  which  is  oootiBasd 
through  the  five  following  sections,  Littleton  disiingruishcs  between  re* 
leases,  which  in  respect  of  some  persons  enure  by  way  ofmiiter  le  droit, 
and  bf  other  persons  by  extinguishment^  and  releases  which  enare  Iff 
way  of  extinguishment  against  all  persons,  and  of  which  all  men  msj 
take  advantage.  The  ease  put  by  Littleton  is,  in  substance,  that  A. » 
disseised  by  B.,  an  infant,  who  makes  a  feoffment  to  C,  and  afterwardi 
C.  dies  seised,  and  the  land  descends  to  his  heir  D.,  B.  being  still  so  >>' 
fant  Under  these  circumstances,  A.^  entry  is  taken  away  by  the  de- 
scent; but  B.  the  infimt,.may  either  enter,  •r  have  a  writ  of  Ami  /^ 
infra  iKkUem^  or  a  writ  of  right  In  the  mean  time,  D.  obtains  a  relasis 
iVom  A.,  and  afterwards  B.  brings  a  writ  of  right ;  in  this  case,  he  shall  be 
barred  by  the  release  from  A.  to  D.    For  in  a  writ  ol  right,  the  qaestioo 
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*"  JVhich  writ  of  them  he  shall  choosey  4'C."  Note,  (480)* 

maoy  times  in  one  case  the  law  doUi  give  a  man  several  ^^79  b. 

(Ante,  4^  a.)     Vifl. 

■  — — , .  iect.  514.  28  E.  3.  93. 

dE.4.46.  aiE.4.5S,. 
is  of  the  mere  right,  and  the  words  modo  el  for/nd  proul  are  mere  words  41  E.  3. 10^  S  H.  4. 12. 
of  form,  9nd  not  of  stihstance.     Therefore,  in  the  case  now  under  con- 
^'  sideration,  the  release  of  the  disseisee,  shaM  enure  by  way  of  extin^aish- 

Riefity  in  respect  to  the  releasor  only,  since  he  by  his  release  Inls  dismissed  -    ' 

himself  of  all  the  ri^ht  whioh  was  in  him :  but,  in  respecil  to  strang^ers, 
it  shall  enure  to  pass  the  right  i^hich  the  releasor  had  to  the  releasee,- in 
whom  it  still  subsists.  Infra,  Seet.  479,  480,  481,  482,  and  483 ;  and 
seethe  notes  there.  With  this  case  Littleton  ooncludes  the  doctrine  re- 
lating to  releases  de  mUUr  le  droit :  the  next  head  to  be  considered  will 
be  releases  which  enure  by  way  of  extinguishment.  Some  of  the  distinc- 
tiona  between  these  two  kinds  of  releases,  are  incidentally,  stated  in  the 
discussion  of  the  case  above  proposed,     infra,  Sect.  479,  480. — [Ed.]  \ 

(1)  Pew  parts  of  liittlcton's  tenures  require  more  atiention  tha& 
the  present  section,  and  the  five  sections  by  which  it  is  immediata- 
ly  followed. 

The  case  propounded  by  Littleton,  is,  that  A.  is  disseised  by  B. 
an  infant;  that  o.  during  his  infancy,  executes  a  feolfment,  with 
livery  of  seisin,  to  C.  iind  his  h^irs ;  that,  while  B.  continues  an 
infant,  C.  dies,  and  the  land  descends  to  D.and  his  heirs.;  that,  ' 
after  this  descent,  B.  attains  21 ;  that  A.  then  releases  to'  D. 
and  bis  heirs ;  and  that  B.  then  brings  a  writ  of  right  against  D.  to 
recover  the  land.  The  feoiTment  of  B.  being  executed  by  b ink 
daring  his  minority,  was  originally  voidable  by  him;  yet,  being 
only  voidable  and  not  void,  it  conferred  on  C.  an  actual  es- 
tate in  fee  simple;  and  this  estate  would  remain  in  C.  till  it 
should  be  recovered  fi-om  him  by  B.  or  his  heirs.  ThuH  tint  rights 
of  the  parties  stood  immediately  upon  the  execution  of  the  ieo^- 
ment;  and  both  A.  and  B.  might  recover  against  C  by  entry,  or 
by  a  possessory  action,  or  by  a  writ  of  right ;.  and  in  addition  to 
these  remedies,  B.  might  recover  against  C>  by  the  writ  diuu  fuic 
;nfra  setatem. 

The  death  of  d.  during  the  minority  of  B.  produced  a  consider- 
able alteration  in  the  right  ot  A.  In  the  chapter  of  Descents) 
which  take  away  entries,  it  has  been  shown,  Tc.  6.  4  385^,  that  if  a 
disseisor  bath  issue,  and  dies  seised  of  the  lana  acquired  oy  the  dis- 
seisin, the  law  casts  the  land  on  the  issue;  and  the  dist>cisee 
thereby  loses  his  right  to  recover  the  land  by  entry,  and  can  only 
recover  it  by  action.  The  law  is  the  same,  when  the  disseisor 
aliens;  and  the  alienee  dies  seised,  and  the  land  descends  to  his 
issue.     But  in  section  402,  it  is  observed,  that  this  effect  of  a  dis-  ' 

seisin  does  not  hold  in  cases  where  both  the  disseisin  and  the  de- 
floent  take. place  during  the  minority  of  the  disseisee.  In  respect 
therefore  to  A.  th^  death  of*  C.  during  the  minority  of  B.  was  at- 
tended with  this  important  consequence,  that  it  deprived  A.  of  his 
right  to  restore  his  possession  by  entry,  and  reduced  him,  if  he 
sought  to  restore  it,  to  the  necessity  of  doing  it  by  actK)n. 

In  respect  to  B  the  descent  of  the 'land,  on  C  *s  decease,  to  D. 
was  altogether  inoperative :  so  that,  in  ^his  stage  of  the  title,  A.^ 
Was  equally  in  respect  to  B.  ond  D.  the  rightful  owner  of  the  fee; 
B.  in  respect  to  A.  was  the  tortious  possessor,  and  in  respect  to, 
D.  was  the  rightful  owner  of  it ;  and  A.  by  action,  and  B.  both  by 
•ntry  and  action,  might  recover  the  land  from  D.     The  actions  by.  • 

whtch  A.  and  B.  might  recover,  were  either  possessory  b3  a  writ  of    * 
disseisin  or  assise,  or  droitural,  as-  a  writ  of  right ;  in  addition  to 
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remedies,  and  of  several  kinds,  as  in  this  case  by  action 
and  by  entry  ;  by  action,  etther  a  writ  of  right,  or  dum 
ffjtit  infra  mtatem. 


the  writs  which  have  been  mentioned,  B.  had  the  writ  dum  fuit 
infra  etaCem. 

Under  the^e  circumBtances  A.  releafied  D.  Now,  if  B  bad 
either  entered  on  the  land,  or  brou|rht  his  p<»sse88ory  action 
against  D  ,  B.  would  have  recovered.  For  in  a  suit  upon  either, 
the  gftst  Would  have  been,  whether  B.  or  D.  had  the  better  right  to 
the  possession.  Now,  B.  would  prove  his  actual  seisin  ;  D.  could 
only  produce  the  f'eofTment  fmrn  B-  to  C.  and  prove  his  heirship  to 

C.  Against  these,  B,  would  plead  hisnon  age;  and  by  proving  it, 
would  avoid  the  ^ffment,  and  consequently  obtain  judgment. 
But,  instead  of  entering  on  the  land,  or  bringing  hh-  possessory  ac- 
tioni  B  unadvisedly  proceeds  by  writ  of  right.  In  such  an  action, 
the  gist  is,  which  has  the  most  mere  right,  the  demandant  or  te- 
nant. If  A.  had  not  executed  the  release  to  D.,  B.  must  have  re- 
covered ;  for  possession  standing  bingly,  carries  with  it,  as  well  in 
a  writ  of  right,  as  in  a  possessory  action,  a  gooa  title,  till  a  better 
is  ^hoWn.  Now,  B.  was  evidently  in  possession,  when  he  executed 
the  feoffment ;  but  that  feoffment  was  voidable  on  account  of  the 
Qon-a^,  and  was  avoided  by  the  action.  Thus,  the  feofiinent 
standing  singly,  was  no  defence  against  B.  But  the  release  al- 
tered the  case;  it  conferred  the  right  on  D. :  and  consequently  in 
a  droitural  action,  where  the  que^tiun  to  be  tried  is,  which  of  the 
parties  has  the  most  mere  right,  it.  gave  D.  a  better  title  than  B. 

This,  however,  was  open  tq  the  objection  noticed  by  Littleton; 
that  D.  having  the  actual  estate  of  freehold,  A.'s  right  was  merged 
in  it  by  the  release ;  and  as,  on  this  supjwsition,  it  ceased  to  exist, 

D.  Could  not  avail  hims<^lf  of  it,  as  a  defence  against  B.  StiUie- 
thing  of  this  nature  occurs  in  modern  law-  If  a  person  purchase 
an  estate,  which  is  subject  to  a  ju  Igment,  of  which,  at  the  time  of 
the  purchase,  he  has  not  notice,  and  procures  a  term  of  years, 
prior  in  its  creation  to  that  judgment,  to  be  assigned  to  a  trustee 
for  him,  the  terra  will  protect  him  against  the  judgmenL  But  if, 
instead  of  having  the  term  assigned  to  a  trustee,  he  takes  an  as- 
signment of  it  to  himself,  it  merges  in  the  freehold,  and  cannot  af- 
terwards be  set  up  as  a  protection  against  the  jiidgm^nt. 

Such  id  the  nature  of  the  objection  nidiced  by  Littleton.  He 
answeis  it.  by  observing,  that,  in  these  cases,  the  effect  of  the  re- 
lease is  different,  in  respect  to  the  releasor,  from  what  it  is  in  re- 
spect to  strangers ;  for  tnat,  in  respect  to  the  releatiior,  it  ceases  to 
exist,  as  by  his  release  the  releasf)r  bath  dit^missed  hims^f  quite  of 
his  right;  but  that,  in  respect  to  strangers,  the  right  which  the 
releasor  had,  passes  by  his  release  to  the  releasee,  and  subsists  in 
him  for  all  beneficial  purposes.  He  proves  his  position, — 1st,  by 
producmg  the  maxim  of  th^  common  law,  that  a  right  cannot  die; 
5dly,  from  the  general  rule,  tliat  a  release  can  never  operate  by 
way  of  extinguishment,  if  the  releasee  can  have  that  which  is  re- 
leased to  him.  This  he  shows  by  the  nature  of  the  cases,  to 
which  only  such  releases  apply ;  as,  when  a  lord  releases  service  to 
a  tenant  (Sect.  479),  or  where  the  owner  of  a  rent-charge  or  com- 
mon releases  it  to  the  owner  of  the  land,  which  is  subject  lo  it. 
tthe  first  of  these  cases,  the  tenant  could  not  do  the  service  to 
self;  and  in  the  seaond,  he  eottl4  not  hald,  ^istmct  from  hie 
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''^nd  after  the  disseisor  bringeth  a  writ  of  right,  though  the  disseisor 

-.      „         .  .        .  ,  .  /  1  might  have  entered. 

^c.'*     HereU  appeareth,  that  there  is  a  great  art  and 


land,  the  servitude  with  which  it  was  charged:  in  each  case, 
therefore,  the  release  necessaxily  operates  by  way  of  extinguish *- 
ment.  Hence  Littleton  infers,  that,  as  releases  can  only  operate 
by  way  ofeztinguishmem,  when  the  releasee  cannot  have  the  suh- 
ject  which  is  released,  and  in  tho  case  proposed  the  releasor  could 
take  and  hold  the  nght>  the  release  could  not  operate  to  extin- 
guish it. 

In  support  of  tins  conclusion,  he  states  (Sect  481),  that,  as  the 
law  stood  before  the  statute  of  Westm  2,  if  a  lease  were  itiade  to 
a  man  for  the  term  of  his  life,  with  the  remainder  over  in.  fee,  and 
a  stranger,  by  a  feigned  action,  recovered  the  land  against  the  te- 
nant for  lil'e,  by  default ;  and  after  the  tenant  died,  the  person  in 
remainder  had  Ho  remedy,  i  )n  tlus  doctrine  of  the  common  law, 
Littleton  (Sect.- 482),  proposes  the  following  case:  A.  is  a  tenant 
for  life,  with  th^  immediate  remainder  to  h  S.  in  fee.  I.  S.  dis- 
seisee  A.,  and  A.  being  thus  disseised,  enters  on  L  8:,  and  C.  then 
brings  a  feigned  action  against  A.  and  recovers  by  default.  A. 
then  dies,  and  I.  S.  brings  a  writ  of  right  against  C;  Now,  A.  by 
his  entry,  defeated  the  tee  which  L  S.  acquired  by  the  disseisin, 
but  restored  his  own  life  estate,  and  tlie  remainder  in  fee  of  1.  S. 
expectant  on  it ;  and  then  in  consequence  of  A.'s  default,  I.  S.  ac- 
coruin^  to  the  doctrine  of  the  common  law,  would,  on  A/s  de- 
cease, if  the  previous  disseisin  had  not  taken  place,  have  been 
wholly  without  a  remedy.  Yet,  says  Littleton,  I.  S.  shall  recover 
in  a  writ  of  right.  The  reason  is  given  by  lord  Coke,  in  his  com- 
mentary on  Section  482. 

^  The  seisin,"  says  his  lordship,  **  is  defeated  between  the  tenant 
for  hie,  and  him  in    remainder ;  yet,  having  regard  to  the  rc- 
coveror,  who  is  a  mere  stranger,  and  hath  no  title,  it  is  sufficient 
against  him.    But  otherwise  it  is,  against  the  par^y  who  defeated 
the  seisin,  the  law  being  propense  to  give  remedy  to  him  that 
right  hath^'    This  case,  and  lord  Coke's  explanation  of  it,  exemh' 
piny,  and,  to  a  certain  extent,  establish  Littleton's  position.    TJie 
analogy  between  the  case  propounded  by  Littleton,  and  the  case 
which  he  cites  in  support  of  his  conclusion  on  that  case,  seems  to 
be,  that,  m  each  case  the  possession  of  the  parties  in  contest  wa$ 
equally  tortious ;  and  tfie  law,  therefore,  preferred  the  title  of  him 
wno  had  the  most  mere  risht.     For,  in  the  first  case,  B.  the  infant 
acquired  the  possession  by  disseisin :  D.  acquired  it  by  descent 
from  C.  who  claimed  under  the  voidable  feoffment  of  B.    But,  as 
the  release  of  A.  conferred  A.>  right  to  the.  land  on  D.  the  law 
preferred  his  title  to  that  of  B.,  aji  D.  by  the  acquisition  of  the 
right  of  A.  had  most  mere  right.    In  the  other  case,  I.  S.  acquired 
the  possession  by  disseisin,  and  C-  acquired  it  under  a  covinious  do- 
&ult.    But  though  I.  S-  by  his  tortious  entry,  accelerated  his  pos- 
session of  the  estate ;  yet,  nhder  the  original-  settlement  of  the 
land,  be  became,  on  A.'s  decease,  the  rightful  owner  of  it.    The 
law,  therefore,  considered  that  the  title  of  I.  S.  which  was  origin- 
ally a  rightful  estate,  should  be  preferred  to  he  title  of  C.  which 
was  originally  founded  in  collusion  between  him  and  A. ;  and 
therefore  adjudged  it  to  I.  S.   as  having  the  most  mere  right. 
These  observations  seem  to  explain  the  sections  to  which  thev  are 
applied;  and  the  nature  of  the  argument,  suggested  by  Littleton 
ih  support  of  his  opinion,  and  the  case  by  which  jie  iHuatrates  it. 
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know1ed|i^  for  a  man  that  bath  divers  remedies  to  choose 
his  aptest  remedy  ;  as  in  this  casP|  if  he  bring  his  writ 
of  right,  the  disseisor  shall  be  barred,  but  if  he  had  en* 
tered  u|>on  tKe  heir  of  the  alienee,  he  should  have  enjoy- 
ed the  land  for  ever.  For,  in  that  case,  the  heir  of  the 
:  "  alienee  after  such  an  entry  shall  never  have  a  writ  of 

right,   no  more  than  if  the  disseisee  entereth  upon  the 

heir  of  the  disseisor,  and  make  a  feofftnent  in  fee,  if  the 

*279  a.  ^^^^  o^  ^^  disseisor  *re-erter  h    shall  detain  the  land  for 

^^     ,      _  ^  ever,  and  the  feoffee  shall  not  maintain  any  writ  of  rieht  ; 

(Ante,  266  a)  38  E.  3.^  ,  .    ,        ...  .        .   ^   .       \.      ^     ^^         l 

16.  24  H.  8.  Restore  f^i*  &  hare  ri^ht  shall  never  be   left  in  the  leonee,   but 

a1  primer  Action,  5. 

Vid.  seet  447. ^ ^ 

With  respect  to  the  statute  of  Westmineter  2,  mentioned  by  Lit- 
tleton, it  has  been  stated,  tbat«  at  common  law,  if  a  man  were  te- 
nant for  life)  with  remainders  over/  and  a  stranger,  by  a  feigned 
action,  recovered  agamst  the  teAi^nt  for  life,  the  remainder-inao 
had  no  remedy,  till  it  was  supplied  by  this  statute. 

Further  remedy  was  provided  tor  ihem^  by  the  statute  32  Hes. 
3,  c.  31.  which  enacted,  that  all  common  recoveries  sufi'ered  by  te- 
nant for  life,  without  the  consent  of  the  persons  in  remainder  or 
reversion,  should -be  totally  void. 

To  avoid  the  effect  of  this  statute,  the  tenant  for  life  sometioies 
made  a  lease  for  years ;  the  lessee  then  made  a  feoffment,  and  a 
precipe  was  brought  against  the  feoffee,  and  he  vouched  the  te- 
nant for  life.  It  was  held  that,  as  the  tenaritfor  hfe  was  disseised 
by  the  feoffment  of  his  lessee  for  yeais,  he  was  not  the  actual 
tenant  for  life,  or  seised  of  the  actual  freehold  when  the  recovery 
was  suffered;  and  did  not,  therefore,  fall  withm  the  termr  of  the 
katute  of  Hen.  8.  To  bring  guch  cases  within  the  intended  re- 
medy, the  statute  of  14  Eliz.  c.  8.  was  passed;  which  enacted  that 
•  recoveries  prosecuted  agamst  tenants  for  Ute,  or  in  tail,  after  pos- 
sibility of  issue  cztincti  or  against  any  other  with  the  voucher  ol* 
the  particular  tenant,  sbotud  be  void  against  all  persons  in  re- 
mainder or  reversion;  with  a  proviso,  that  nothing  in  the  act 
should  extend  to  recoveries  by  good  title,  or  to  recoveries  by  aestnt 
11  nd  agreement  of  the  persons  in  remainder  or  reversion,  so  that 
such  assent  and  agreement  appeared  of  record  in  any  of  hei  ma* 
jesty's  courts:  and  the  statute  , of  32. Hen.  8.  was  repealed.  In 
coniseqiience  of  the  last  proviso  in  the  statute,  a  tenant  fur  life  may 
now  join  with  the  person  in  remainder  or  reversion,  in  sufierioga 
common  recovery.  This  was  first  settled  in  WuemoA  v.  Crow, 
£hz.  562 ;  and  is  every  day's  practice. 

ll  sometimes  happens,  that  a  tenant  in  tail  supposing  himaelf 
seit  ed  in  fee,  executes  a  settlement,  and  lakes  an  estate  tor  Ulo 
under  it :  a  questinn  has  been  made,  whether  such .  a  tenant  lor 
life  i^  prevented  from  sufferii^g  a  recovery  by  the  statutes  cited.  It 
seems  to  be  clear,  that  be  is  noU  as  all  the  deede  must  be  consi- 
dered as  forming  one  conveyance,  and  as  referring  ^  back  to  the 
original  conve)ance,  executed  by  the  party  when  he  wab  actually 
tenant  in  tail;  so  that  the  recovery  and  the  dt*ed  leading  the  uses 
of  it,  operates  merely  by  way  of  furtlier  assurance. — \BuUer^ 
Nete,  244.] 
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shall  ever  follow  the  possession,  as  hatli  been  «aid  (z  1)  : 

but  if  the  dissf'isei' enterethupon  theheir  of  thedisseisor^  .  ^ 

and  make  a  fecffiiK'nt  in  fee  upon  condition^  and  entereth 

for  the  con^iiiion  broken  hefore  the  heir  of  the  disseisor 

enter,  he  is  restored  to  his  riglit  again  (a  2). 

A  man  maketh  a  gift  in  tiil,  the  remainder  in  fee,  te«         ^H.  7.24. 
nant  in  tail  dieth  without  issue,  an  estranger  intrude,  apd 
he  in  *the  remainder  brings  a  fgrmedon,  and  recovereth  (^^^) 

by  fault,  and    maketh   a  feoffment   in  fee,  (he  intruder 
reverse  the  r<-covery  in  a  writ  of  deceit,  and  entereth,  he  . 
shall  detain  the  land  for  ever,  and  the  feoffee  shall   not 
have  a  writ  of  right  (b  S). 

And  so  likewise  if  a  disseisor  die  seised,  and  a  stran*        9H.  T.si. 
ger  abate,   and'  the  disseisee  release  to  him,  the  heir  of 
the  disseisor  shall  enter  and  detain  the  land   for  ever.  * 

For  the  right  to  the  possession  shall  draw  the  right  of 
the  land  to  it,  and  shall  not  leave  a  right  in  him  to  whom 
the  release  is  made,  as  hath  been  said  before  in  the  447th    . 
Section  (c  2). 

"  //  should  be  inconvenient.^^    Here  again,  as  hath  J^g'^**^*  ^' 
been  often  observed,  an  argument  ab  inconvenienti  is 7^. 
forcible  in  law  ;  .and  that  judges,  by  the  authority  of  our 
author,  are  to  judge  of  inconvenif^nces  as  of  things  un* 
lawful,  as  hereby  and  •by  many  other  places  it  appear-         *^79  k. 
eth(D2). 

^*Jl  right  cannot  die.^^  Dormit  aliquandojusy  mo- 
ritur  nunquam>  For  of  such  an  high  estimation  is  right 
in  the  eye  of  the  law,  as  the  law  preserveth  it  from  death 
and  destruction :  trodden  down  it  may  be,' but  never 

iZ  I)  S«e  tfaprs,  266  a.  p.  477.  and'n.  (R  1)  there.-^/'^i.] 

(A  «)  Supra,  ^66  a.  p  478.  and  n.  (  X  I)  there  --[Ed.] 

(B  V)  For,  the  recovery  beitig  rerened,  aQ  estatefl  tabsequeiit  to  it 
are  defeated,  and  the  iotrader  ii  restored  to  the  laod  in  such  plight  as 
if  thtere  had  been  no  recovery  at  all ;  and  the  feoffee  cannot  maintain  an 
action  on  the  naked  right  of  his  feoffor.    Hawk.  Abr.  374.-^£ii] 

[  C  t)  Supra,  266  a.  p.  476 — 478.  an<l  lee  the  notes  thefe. — [Ed.} 
See  ante,  66  a.  voL  1.  p.  18.  n.  [I0],'^td,'i 
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troddea  out.  For  where  it  bath  been  said,  that  a  release 
of  ri^ht  doth  in  some  cases  ennre  by  way  of  extini^ish- 
ment  ;  it  is  so  to  be  understood »  either  (as  Littleton  doth 
here)  in  respect  of  him  that  makes  the  rdeaae,  or  in  re- 
spect that  by  construction  of  law  it  enureth  not  alone  to 
him  to  whom  it  is  made«  but  to  others  alno,.  who  be  es^ 
tran^ro  to  the  release,  which^  as  hath  been  saidy  is  a 
quality  of  an  inherit  ince  extinguished. 

14  H.  8.  6  b.  As  if  there  he  lord  and  tenant^  and  the  tenant  maketh 

a  leasf'  for  life,  the  remainder .  in  fee,  if  the  lord  release 
to  the  tenant  for  life,  the  rent  is  wholly  extin^ished, 
and  he  in  the  remainder  shall  take  benefit  thereof ;  even 
so  when  the  h<jr  of  a  disseisor  is  disseised,  and  the  dis- 
seispr  make  a  lease  for  lifei  the  remainder  in  fee,  if  the 
(482)*  first  disseisee  release  to   the  ^tenant  for  life,  this  is  said 

to  enure  by  way  of  extinpiishment,  for  that  it  shall  enure 
to  him  in  the  remainder,  who  is  a  stranger  to  the  relet*^ ; 
and  yet  in  truth  the  right  is  not  extinct,  but  doth  follow 
.  the  possession^  viz.  the  tenant  for  life  hath  it  during  his 
time,  and  he  in  the  remainder  to  him  and  to  his  heirs, 
and  the  right  of  the  inheritance  is  in  him  in  the  remain- 
der :  for  a  right  to  land  cannot  die  or  be  extinct  in  deed  ; 
and  therefore,  if,  after  the  death  of  tenant  for  life,  the 
heir  of  the  disseisor  bring  a  writ  of  right  against  him  in 
the  remainder,  and  he  join  the  mise  upon  the  mere  right, 
it  shall  be  found  for  him,  because  in  judg  nent  of  law  he 
hath  by  the  said  release  the  right  of  the  first  dis- 
seisee* 

LITTLKTON.        -^  UTrekases  which  enure  by  way  qfexiinguishtnent 
[Sect.  479.  ;i79b.]  (1)  against  all  persons^  are  where  he^  to  whom  the  r«- 

lease  is  tnade^  cannot  have  that  which  to  him  is  re- 
leased ^s  if  there  he  lord  and  tenant^  and  'he  lord 
release  to  the  tenant  all  the  right  which  he  hath  in  the 
aeignoryy  or  all  the  right  which  he  hath  in  the  land, 
ifc.   this  release   goeth  by   way  of  extinguishment 


[1]  Here  Littleton  returns  to  releases  by  extingauhmeDt  see  poq^. 
268  a.    [ButUarA 
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against  all  persons f  because  i  hat  the  Uhant  cannot 
have  (49)  service  to  receive  of  himself. 

I      '      t  * 

fc  .  .  \.  '       .        ' 

'  *  IN  the  same  manner  is  it  oj  «  release  made  to  the     UTTLEtow. 
tengnt  of  the  land  of  a  rent-charge  or  common  (2/lS€ct.460.279  b.] 
pasture^  (jrc.  because  fAe, tenant  cannot  have  that  which 
to  him^  is  released^  ^c.  so  such  releases  shall  enure  (50) 
hjf  way  of  extinguishment  in  all  way s,^ 

ALSO^  to  prove  that,  the  grand  assise  ought  to  pass     UTTLKTOl*, 
for  the  demandants  in  the  case  afqresaid^  I  have  ^/^n  [Sect  48 1.280  a.] 
{  1)    heard  the  reading  of  the  statute  of  West.  )?. 
(which  is  the  third  chapter)  OfAtpA  begun  thus :  In  casu   [Coxi,  iSdOb.] 
quo  vir  amiserit  |ier  defaltam  tenementum  quod  fuit  jus 
uxoris  8ua^  &c.  (hat  at  the  common  law  before  (52)  the . 
said  statute^  if  a  lease  were  made  (53)  to  a  *man  for         (483)* 
term  oflifcy  the  remainder  over  infee^  and  a  stranger, . 
by  /eigned  action  (^etW  is  a  participle  of  the  FVench    [CoKS^' 280  b.  J 
vrori  feindrCf  which  js  to  feign  or  Calsely  pretend,  so  as 
«  feint  action  is  a  false  action^  recovered  against  the  te- 
nant for  life  by  default,   and. after   (5, t)  the  tenant 
diethy  he  in  the  remainder  had  no  remedy  before  the 
stdtutci   because  he  had  not  any  possession   of  the 
land^ 

*'  The  remainder  over  in  fee  J^  Hew  Is  to  be  observ*  2M  b. 

edy  that  although  the  statute  speaketh  of  a  reversion'  (oj^  .  (4<^  £•  3-3^- 
yet,  by  the  authority  of  Littleton,  a  remainder  Is  whhiti  Entrie  74. '  S£.4. 
the  statute,  '  fit^xxi^  7.    6  E.  3.  %i. 

7  £.  3.  EDtrie  6i. 
,  7  E.  3.  54,  55. 

See  the  :»tetute  of  14  Elii^  cap.  8.  wi.ich  P'^o^^l^th  ^^^^^^  j^^^^^* 
fully  for  him  in  the  remainder  (f  2). 


f49)«<rneep9tif  prcratfer-Hr^OiU  (63)  in^fiiu  oot  in  L«  and  M.  nor 

and  Vf .  And  Rph.  Roh. 

(50)  pt.t  extifiguithment  en  tptUt  (63)  a  un  /lome-^  tenani%  L.and 
vtyef, — ttnUt/oiiM  per  vote  tTexUen*  M.  atidtioh', 

iinmeni  envert  tauU  pertontr  L.  and  (54)  U  lenanf,  not  in  L.  and  M. 

M. and  Roh.  jDor  Koh. 

(51)  m  addod  L.  and  M.  and 
Roh. 


[F  3]  By  the  oonunon  law,  if  a  praeipe  had  boon  brought  ag^aiiist  a 
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00  w. t. cap.  5.  (p)  **Hddno  remedy  b^ore  the  statute.^*  Here  it 

Uon  tji.    II  E.  3.       appearelh  by  Littleton,  t  bat  if  n  man  maketh  a  lease  for 

Hid  31.    8  E.  3.  69.  iifg   (h^  remainder  in  f**e,  and  tenant  for  life  suffereth  a 
F  N   B  417  d. 

recovery  by  default,  that  he  in  the  remainder  should  not 

have  a  /ormedon  by  th6  common  la^v  ;  for  Littleton 
aaith,  that  he  hath  not  any  remedy  before  the  statute. 
Neiiher  is  there  any  such  wiit  in  thalt  case  in  the  Regis- 
ter; albeit  in  some  books  mention  is  made  of  such  a  writ. 


1  H.  7, 13. 


(4M)? 

2.''0  a. 
(3  Intt.  345.) 


iiSO  b. 


•"  I  have  often  heard  the  reading  of  the  etatute  of 
West*  2."  Here  it  is  to  be  observed,  of  what  authoritj 
ancient  lectures  or  readings  upon  statutes  were,  for  that 
they  had  five  excellent  qu«dities.  First,  they  declared 
what  the  common  *law  was  before  the  making  of  the 
Btattite,  as  here  it  appeareth.  Secondly,  they  opened 
the  true  sense  and  meaning  of  the  statute.  Thirdly^ 
their  cases  were  brief,  having  at  the  most  one  point  at 
the  common  law  and  another  upbn  the  statute.  Fourth** 
]y,  plain  and  pers^picuous,  for  then  the  honour  of  the 
reader  was  to  excel  others  in  authorities,  arguments,  and 
reasons,  for  proof  of  his  opinion,  and  for  confutation  of 
the  objections  against  it.     Fifthly,  they  read,  to  suppress 


ttnftnt  for  life,  and  a  reoorery  suffered,  it  would  hare  barrtod  tHe  pet  font 
in  remainder ;  but  this  bein|^  Justly  eootidered  as  a  (>;rievanee,  a  remedy 
wn9  i^iven  by  the  statute  of  Westm.  2.  c  3.  Further  remedy  was  pro- 
Tided  ivy  the  statute  39  H.  B.  c.  3t.  whieh  «naeted,  that  all  eomi&on  re- 
coveries suffered  by  tenants  for  life,  without  the  consent  of  the  pmon* 
in  remainder  or  reversion,  should  be  totally  void.  If,  ater  this  act»  a 
tenant  for  life  had  made  a'  lease  for  years,  and  th»  lessee  had  made  a  fe- 
offment* and  a  praeipt  had  been  brought  -against  the  feoffee,  and  he  had 
vouched  the  tenant  fof  life,  such  a  recovery  was  not  within  the  statute, 
because  the  tenant  for  life  wak  not  then  seiaed  of  the  estate  for  life.  Tp 
remedy  this,  the  statute  14  Klia.  c.  8  was  pass^,  reciting,  that  several 
tenants  in  tail  after  possibility,  and  other  tenants  for  life  or  lives,  bad 
suffered  common  reooveries,  to  the  prejudice  of  those  in  remaindei*  or  re- 
version ;  it  was  therefore  enacted,  ^*  that  all  such  recoveries  had  <m*  pro- 
secuted by  covin  i^inst  any  such  particular  tenant,  or  ao^aiost  any  other, 
with  voucher  over  of  such  particular  tenant,  should,  as  against  all  persona 
in  remainder  or  reversion,  be  utterly  void,  and  of  no  effect :  provided  that 
that  act'should  not  extend  to  recoveries  by  good  title,  or  to  recoveries  hj 
assent  and  agreement  of  the  persons  in  remainder  or  rever^on,  so  that 
sueh  assent  appeared  of  record  in  any  of  her  majesty^s  eourts>  And  it 
was  thereby  further  enacted,  that  the  statute  3S  H.  8.  should  be  repeal- 
ed." In  consequence  of  the  last  proviso  in  this  statute,  a  tenant  for  life 
may  join  with  the  perrons  in  remainder  or  reversion  in  suffering  a  oom- 
Aion  recovery,  without  incurr^ig  a  forfeiture.  Wiseman  v.  Or^m^  Cro. 
Eliz.  562.  Pigott,  10.  83.  6  Cru.  Dig.  398, 399.--[ JSd.] 
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subtile  inventions  to  creep  out  of  the  sta\'ute.  But  noMr 
rertdino^s  having  losf  the  said  former  qual  ities,  have  lost 
also  their  former  authorities  ;  for  now  the  t'ases  are  long^  * 

obscure  and  intricate,  full  uf  new  conceits,,  likei^  rather 
to  riddles  than  lectures^  which  when  they,  are  "Opened 
they  vanish  away  Hi(e  8moke.»and  the  readei*s  are  like  to 
lapwings,  who  seem  to  be  nearest  their  nests,  when  they  \^ 
are. farthest  from  them,  and  all  their  study  is  to  find  nice 
evasions  oui  of  the  statute.  By  the  authority  c^f  Little- 
ton, aitcient  readings  may  be  cited  ^r  proof  of  t^e  law  ;  ^' 
but  new  readings  have  not  thaf«honour«  for  that  they  are 
ao  obscure  and  dark* 

B  VTif  he  in  the  remainder  had  entered  upon  the     LITTLETON. 
fenaatjor  life' and  disseised  him,  and  after  the  tena.nt^^"^^^^^^'^^^^'^ 
€nter  upon  him,  and  after  the  tenant  for  life  by  such 
recovery  lose  By  default,  anddie^  now  he  in  the  remain^ 
der  may  well  have  a  writ  of  r'ght  against  him  wkich 
recovers^  because  the  mise  shall  be  joined  only  upon  the 
mere  right,  4*c.    Yet  in  this  case  the  seisin  of  him  in  the 
remainder  was  aefeated  by  the  entry  of  the  tenant  for 
life.     But peradventure  some  will  argue  and  soM/,  that 
he  shall  not  have  a  writ  of  right  in  this  case,  for  thai 
when  the  mise  is  joined,  it  is  joined  in  this  manner^^ 
scilicet,  if  the  tenant  hath  more  mere  right  in  the  land 
in  the  manner  as  he  holdeth,  than  the  demandant  hath 
in  the  manner  as  he  demandeth,  and  for  that  the  seisin 
of  the  demandant  was  defeated  by  the  entry  of  the  te^ 
nantfor  tetm  of  l\fe,  ^c.  then  he  hath  no  right  in  the 
manner  as  he  demandeth,  (q  Si), 


(6  2)  Here  Littleton,  in  sapport  of  hie  opinion,  that,  in  the  prioicipftl 
case  the  grand  assise  oug^ht  to  pass  for  thd  heir  of  the  alienee,  puts  the 
case  of  a  person  who  had  a  remainder  in  fee  expectant  on  an  estate  for 
life,  at.coaamon  law ;  the  tenilnt  for  life  lost  by  default  in  a  iei^ed  action, 

and  died;  be  in  the  remainder,  before  the  statute  of  Weslm.  2.  c  3^  had  ^ 

DO  remedy.    Bat,  if  he  had  disseised  the  tenant  for  life  before  such  re-  /  1 

€07ery,'  and  then  the  tenant  for  life  had  re-entered,  and  Inst  by  deiatdt* 
the  remainder  man  mi<;ht  have  ha(|ki  writ  of  right  against  the  rmveror  ;  * 

lor  though  the  sieirio  which  he  gained  was  deiealedby  the  re-entry  of  th^ 
tenant  for  life,  as  to  him,  yet  it  was  a  good  ground  of  a  writ  of- right 
•gainst  the  receyeror,  who  Was  «'mere  stranger.     Infra,  280  b.    And. 
though  the  pnise  be  joined  in  this  manner,  whether  the  tenant  have  mors 
right  ai  he  holds  thaii  the  demandant  in  the  muaaw  as  he  demandi,  and 
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(485)*  ^HereadiMeisin  (a)  gotten  by  wron^,  and  defeated 

S80  b.  by  the  entry  of  him  that  right  hath,  is  sufficient  to  main- 

Utraa  1.  ^A>n  a  writ  of  right  again«t  therecOTerbr  in  this  case,  for 

*291  a«         albeit  *the  sei  sin  is  defeated  between  the  lessee  for  life 

and  him  in  tlie  remainder*  yet  having  regard  to  the  re* 

coveror,  whf  ^  is  a  mere  stronger,  and  hath  no  title,  it  is 

7E.3L5t    S$E.3     sufficient  AQTRinst  him.     But  otherwise  it  is  against  the 

37.  titJur.  Utr.  1.      party  htmyelf  that  defeated   the  seisin,  and  the  law  ia 

(Ante,  aii  a.)       prepense    to  give  remedy  to  him  that  right  hath.     And 

where  sfjme  have  thought,  that  there  is  no  authority  in 
law  to  rvarrant  Littl^n'a  opinion  herein,  they  are  great- 
ly mistaken,  for  Littleion  hath  good  warrant  for  all  that 
he  hs  th  written. 

Lands  are  letten  to  A.  for  life,  the  remainder  to  B.  for 
life,  the  remainder  to'  the  right  heirs  of  A. ;  A.  dieth, 
B.  entereth  and  dieth  ;  a  stranger  intrudeth,  the  heir  of 
A.  shall  have  a  writ  of  right  of  the  seisin  which  A«  had 
as  tenant  for  life. 

I  ... 

•  •  •  ^ 

(Antr,  184  A.  b.)  Lands  are  letten  to  A.  and  B.,  and  A>  the  heirs  of  A. ; 

A.  dieth,  a  recovery  is  liad   against  B.  j  the  heir  of  A. 
shall  have  a  writ  of  right  of  the  wholcj^  for  every  joint* 

tenant  is  seised  jper  my  etpar  ioui. 

* 
§ 

If  lands  be  given   in  tail,  the  remainder  to  A.  in  feet 

the  donee  dieth  without  issue,  his  ^Ifeprivement  enseinty 

A.  entei^eth,  the   issue  is  born,  and  entereth  upon  hinoit 

and  dieth  without  issue^  A*  ^hail  have  a  writ  of  right  of 

the  seisin  which  he  had. 

4£.  3  16  17.  ^^  lands  be  given  in  tail  to  A.j  the  remainder  to  hie 


Die  femn  of  Uie  d«mAnd»nt  were  defeated,  to  that  be  has  no  right  in  th« 
manner  as  he  demands,  yet  he  ought  to  recover ;  for  thete  words  modn 
tiformA  are  mere  form,  where  the  iniue  is  Joined,  as  in  thiscase^  on  the 
point  of#the  action.     Infrn,  t81  b.— [  f  <^] 

(A)  Disseisin  uena  io  he  htrf  jnrini^d.  bj/ pUMak^  inMteftd  if  seisin ;  at 
it  w€U  the  toriiaiu  teisin^  tchieh  the  remainderman,  aepdrtd  bpkis  dU' 
siiitn  of  the  tenant  for  life^  that  tnahi«d  him  to  defuU  m  «  writ  iffight^ 
the  r^eavery  by  the  defatUt  rf  Ou  tenant  fw  Hfe,  -  {Mete  from  6u  IBlk 
LfindmJEdUiontl^fLiJl 


• 
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right  heirs ;  A.  djitb  without  issue,  the  eoUa^teralheir  of  ^  ^  * 

A.  shall  have  a  wHof  right  of  the  seiffia  of  A. 

■(486)«  ■ 

•And  so  note  a  diversity   between  a  seisin  to  qause  (Ante,  u  b.  i5a.) 

passeasiQ  fratriSf  &c.  for  there  is  required  a  niore  actual  ^o.   Vam.  4. 

seisin,  and  a  seisin  to  maintain  a  writ  of  ri^ht.     And^^^''^-^-^^'^'^ 

hereby  also  are  the  C^cJ  in  this  section  explained. 

TV  this  it  may  be  saidj  that  these  wards  (modo  ^t     LITTLETON, 
formft  prout,  &c. )  in  so  many  cases  are  words  *  of  form  [SecL483.  281  a.] 
of  pleading,  and  not  words  of  substance.  For  if  a  man  ^^^  "• 

bring  awnt  of  entry  in  casu  proviso,  of  the  alienation^ 
made  by  the  tenant  in  dower  to  his  disinheritance^  and 
eounteth  q/'the  alienatiofi  made  infse,  and  thi  tenant  • 

saithj  that  he  did  not  Alien  in  manner  as  the  demand- 
ant  hath  declared,  and  "upon  this  they  are  at  issue, 
and  it  is  found  by  verdict  that  the  tenant  aliened  in 
tail,  or  for  term  of  another  man* s  life,  the  demand, 
ant  shall  recover  ;  yet  the  aiieriation  was  not  in,  man-  [^5  x^'  (^rT**^?* 
ner  as  the  demandant  hath  declared,  ^*c  (u  2).      . 

JiLSO,  %f  there  be  lord  and  tenant,  and  the  tenant    ulittleton 
hold  of  the  lord  by  fealty  only,  (S5)  and  the  £9r«^£^£9- [Sect  484. 281b.] 
train  the  tenant  for  rent,  and  the  tenayit  bringeth  a 
writ  qf  tresprs6    a^fdnsi  hia  lord  for  hi^  cattle  so 
taken^  and  tuejora  pkui'thai  the  tenant  holds  of  him 
by  fealty  and  certain  re?J,^  and  for  the  rent  behind  he 
came  to  distrain,  fyc*  and  demand  judgment  of  the 
writ  b  fought  against  him,  quare  Vi  et  arm  is,  &c.  and 
the  other  saith,  that  he  doth  not  hold  of  him  in  the 
manner  as  he  stuppose,  and  upon  this  they  are  at  issue, 
and  it  is  found  by  verdict  thai  he  holdeth  of  him  by 
fealty  only  ;  in  this  case  the  wril  shall  abate,  and  yet        • 
he  doth  not  hold  oA  him  in  the  manner  as  the   lord 
hath  said.     For  the  matter  of  the  issue  is,  whether 
the  tenant  holdeth  of  him  or  no  ;  for  if  he  holdeth  of 

(56)  ««— n,  L.aiid  M.  and  Koh. 


(H  S)  For  the  point  of  the  writ  is  whether  the  tenant  in  dower  aliened 
to  tiie  dMhenMB  of  the  defenduit  Sm  lunte,  o.  (G  2)  p.  484, 485.— (4Srf.J 


although  J  hoi  the  lard  disiMin  the  tenanijar 
other  services  which  he  ought  no^o  have^  yet  such 
writ  qf  trespass  quare  ri  et  annii^  lie.  doth  not  He 
against  the  lord ^  but  shall  abate. 

LITTLKTON.         J9LS0f  (56)  in  a  writ  of  trespass  for  battery^  or  for 

[Sect  485  ^^.t,']  goods  carried  away^  if  the  defendant  plead  not  guUiy^ 

(487)*  in  manner  *as  the  plaintiff  suppose^  and  it  is  found 

that  the  defendant  is  guilty  in  another  toumf  or  ai 

^         another  day  than  the  plaintiff  supposes^  yet  he  shall 

recover.    And  (57)  so  in  (58)  many  other  cases  them, 

wordSf  viz.  in  manner  us  the  dema$idant  or  theptaiwt- 

tiff  hath  supposed^  do  not  make  any  {^^)  matter  4^ 

substance  qf  the  issue;  for  in  a  writ  of  rights  where 

the  mise  is  Joined  upon  the  mere  rights  that  is  as  much 

as  to  say ^  and  to  such  effect ^  viz.  whether  the  tenant  or 

demandant  hath  more  mere  right  to  the  thing  in  de^ 

masid. 

LITTT^KTOIV.         JILSOj  if  a  man  be  disseised^  and  (he  disseieor 
[Sect 486. 283  h.'idieth  seised^  fyc.  and  his  son  and  heir  is  in  by  deacent, 

and  the  disseisee  enter  upon  the  heir  of  the  disseisor, 
which  entry  is  a  disseisin^  ^e.  if  the  heir  bring  an  ae- 
sise^  or  a  writ  (60)  of  entry  in  nature  of  an  assise,  he 
shall  recover, 

283  b  ^^^  ^^^  reason  hereof  is;  for  that  io  the  writ  of  right 

poentioned  in  the  next  section,  the  charge  of  the  grand 
aasise  upon  their  oath  is  upon  the  mere  right,  and  not 
upon  the  possession. 

LfTTLKTON.         BUT  if  the  heir  bring  a  writ  of  right  against  the 
[Sect487.a83.  b.]  disseisee^  he  shall  be  barred^  for  that  when  the  grand 

assise  is  sworn^  their  oath  is  uponUhe  mere  right,  and 
not  upon  the  possession.  For  if  the  heir  of  the  disseisor 

(56)  ef»— ^im,  U  and  M.  and  Rob.        (60)  tf<  oilrcen'iMfure^  Mtite, 

(57)  uftfii,  not  in  L.  and  M.  nor    il  rn^overa.    Manthttreportith* 
Koh.  bei^onin^  of  next  tection)  not  in 

(58) UMi/et , addad  io  U  and.  M.     U  and  M.  Mr  Hob.  botia  both 
and  Rob.  MSS. 

(59)  mattet   manner^  U  and  M. 
andBoh 


t 


(61}  sue  an  assise  of  nm^et  disseisin,  or  a  writ  qf  entry      ^ 
in  nature  of  an  assise^  and  recovers  against  the  dis- 
seisee,  and  suetk  execution,  yet  may  the  disseisee  have 
a  writ  of  entry  in  the  per  against  him^  fSr  the  dis*   '         ' 
seisin  made  to  him  by  hiT  father ^  or  he  may  have 
against  the  heir  a  writ  qf  right. 

B  UTif  the  heir  ought  to  recover  against  the  disseisee     LITTLETON. 
in  the  ea^e  aforesaid  by  a  writ  of  rights  then  all  his  [Sect 488.284  a,] 
right  should  be  clearly  tak&n  away,  for  that  judgment 
^na/  (the  form  whereof  you  shall  see  la  the  last  section    [Cokb,  284  a.] 
of  this  Chapter)  shall  be  given  against  him,   which 
should  be  against  reason  where  the  disseisee  hath  the  ./    , 
more  mere  right. 

■      ~  Y48S)* 

*«  Whieh  should  be  against  reason.^^    Argumentum         ^^  ^      '  ^  , , 

ab  inconvenient!.  Yid.  sect,  s?^  &c   • 

(Post,  296  kr.)      • 

**  For  if  the  heir  of  the  disseisor,  fyc.*^    Here  is  a  jjM  k  \      ^   \ 

diversity  to  be  observed  concerning th^t  which  hath  been       (Aiite;«66  a)^-^- '    /;;.& 
•aid,  wheti    the  possession  shall  draw  the  right  of  the  ^Vti    !•    'i 

land  to  ft,  and  when  not     And  therefore  when  the  pes-         eE. 3.  7.       "^^'IL'-     ?!  ' 
sesaion  iis  fir^t,  and  then  a  right  conieih  ihereuqto,  the  >v  *V 

"  entry  of  him  that  hath  right  to  the  possesisiop  shall  gain  ;  ^^'  ' 

also  the  right  which,  as  before  it  appeareth  in  those  cases  . 

there  put,  followeth  the  p  issession,  and  the  right  of  pos-      ^  *  \ 

session  draweth  the  right  unto  it ;  but  when  the  right  is      V4d.  Met  447* 
first,  and  then  the  possession  cometh  to  the  right,  albeit 
the  possession  be  defeated  (as  here  in  Littleton's  case  it 
is  by  the  heir  of  the  disseisor},  yet  the  right  of  the  dia- 
ieisee  remaineth  (i  2). 

AND  know  (my  son)  that  in  a  writ  of  right,  after     LITTLETON. 
the  four  knights  have  chosen  the  grand  assise,  then  Ac[Sect4bJ^.284^^ 
hath  no  greater  delay  than  in  a  writ  of  formedon, 
qfter  the  parties  be  at  issue  (or  demurrer,  which  is  an   {Coke,  S84  a.] 

.  .        (ftRtp-104.) 


(I  ft)  Bet  lapra  266  a.  p.  478,  n.  (U  !).*-[£«/.] 


f 
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I  •     issue  Iff  law),  ^c.     Jind  if  the  mist  he  joined  upon 

)  hattaitt  then  he  hath  lesser  delay. 

4 

* 

284  a.  "  BattaiV^  See  for  thif  word  in  the  last  section  of 

(Post,  294  b.)        this  Chapter  (k  2). 

1 

I 

271  a.  There  is  a  diversity  bet^'een  a  release  of  p^rtof  the 

j  Behandf.  miiterU     estate  of  a  right,  and  between  a  release  of  a  right  in  part 

'  tood(ui/ma(U^in/te.of  the  land.     And  therefore  Littleton  (sect  467.)  sailhi 

yid.6E.3.i7.        ^.that  a  release  of  a  riffht  for  a  day  or  an  hour  is  of  m 

1*2  R  4.  tiL  Descent.  5  ,^  .^  .      *     .       ,  i  .".       .   .  ..  j  u- 

F.  29.  good  force,  as  if  he  had  released  his  right  to  him  ana  nw 

heirs  (l  2).     But  if  a  man  be  disseised  of  two  a6res,  he 
(Fost,  252  ft.)        may  release  his  right  in  one  of  thenii  and  yet  enter  into 
I  the  other. 

274  b.  There  are  two  diversities  ;  first,  between  the  quantify 

'  Bvt  it  may  be  made  on  of  the  estate  in  a  right,  and  the  quality  thereof;  for  al- 

T4S9)*  ^'*  *^®  •disseisee  cannot  release  part  of  the  estate,  as 

/  hath  been  said,  yet  may  he  release  his  rr  ;'  t  ipoii  condi- 

(9)4R2.Releftae50.t»^n'  »»  »*  appeareth    ly    Jltloio  1  (s.ct  46/.),  fqj  and 
43  Ass.  12. 17  Ap».  2.  it  afi:reeth  with  our  books. 

31  Am.  13.  21  H.  24. 

\  • '  Also  here  is  another  diversity  between  a  right,  where- 

of Littleton  putteth  hii  case,  which  is  favoured  in  law, 

f  and  a  condition  created  by  the  party  which  is  odious  in 

'  *    law,  for  that  it  defeatetb  estates.     And  therefore  if  a  con* 

dition  be  released  upon  condition^  the  release  is  good, 

'  ani  the  condilon  void. 


/^  «       ««       »  ^      What  things  may  be  done  upon  condition,  is  too  large 
(6  Ren.  62  a.    Port,  .,     ;.,  ,i-       *4 

b.)  a  matter  to  handle  in  tins  place,  our  author  having  treai- 

ed  of  Conditions  before:  only  to  give  a  touch  of  some 

things  onuitefl  there,  shall  suffice.     An  express  manumis- 

'  A  si^n  of  a  villain  cannot  k*  upon  condition,  for  once  ireem 

that  case,  and  ever  free  ;  also  on  attorn norent  to  a  grantee 


(K  2)  As  to  the  nature  df  a  writ  of  right  and  the  proceeding!  thereio, 
iaepojt,  Chap/5?.— [f^rf] 

(L  2)  A  disseisee  cannot  relca9e  part  of  his  estate  in  the  ngrH  becatM^ 
he  has  flO  ri:?ht  to  any  Estate  hut  that  whereof  he  was  (jfoaeised  J  j**®*^^ 
he  must  release  his  tight  to  that  or  noue  at  aJl,  Hawk.  Abr.  366.— IA*J 


cm  Mim  09    BISLU'ASKS.  S77 

upon  eortditioiiy  the  condition  is  void,  becanse  the  grant  is 

once  settled.     But  this  is  to  be  understood  of  a  coudition  Rot.  Pml  ISH.  6. 

subsequent,  andnotof acondition  precedent ;  for  io ^0*li h^J^*. ^^J^/^iO r!ji," 
those  cases,  the  condition  precedent  is  fi;ood  (u  3).     Bat  o»p.  2»  S U. 7.  f. #^ 
letters  patents  of  denisation  made  to   an  alien,  may  be 
*^ther  upon  condition  subseqtient  or  precedent ;  and  so  ^ 

i&ay  the  king  make  a  charter  of  pardon  to  a  man  of  his 
'  li/e  upon  condition,  as  is  above  said. 

JtLSOf  if  there  be  lard  and  tenant^  and  the  tenant     LITtLETOK. 
ie  disseised^  and  the.  lord  releaseth  to  the  disseisee  fl//[Sect4'^4.268a.] 
the  right  which  he  hath  in  the  seignory  or  in  the  larui;  guukerUdnnL 
this  release  is  good^  and  the  seignory  is  extinct ;  and'^!^^^^^^  ^hTa^ 
this  is  by  reason  of  the  privity  which  is  between  the  seignory  by  tfu  hrd  to 
lord  and  the  dissHsee.     For  if  the  beasts  of  the  dts-!"^,  ^^J"^  ^^  ^*'- 
seiste  be  taken f  and  ^  them  the  disseisee  sueth  a  re-  sped  of  ptwihf^ 
plevin  against  the  lardy  he  shall  compel  the  lord  to 
avow  upon  him  ;  for  if  he  avow  upon  the  disseisor, 
ihenupon  the, matter  s/wwn  the  avowry  shall  abater 
for  the  disseisee  is  tenant  to  him  in  right  and  in 
Faw  (n  8  ). 

^Hereupon  may  be  colleeted  and  observed  two  diver-  ^^^  ^ 

sities;  first,  between  a  seignory  or  rent-service,  land  a  Divemty  herein  ke- 
jent-charge ;  for  a  seignory  or  rent  service  may  be  re-  ^^'"^ J^'jl^T^? 
leaaed  and  extinguished  tp  him  that  hath  but  a  bare  right 
in  the  land.     And  the  reason  hereof  is,  in  respect  of  the      (3  Rep.  85b.) 
privity  between  the  lord  and  the  tenant  in  right ;  for  he 


(M  2)  For  there  is  no  ettonlmeDt  or  man  amission  before  it  is  perroi>m* 
ed.    That  attornment  is  not  now  necessary  lo  a  grant,  see  ante,  Chap. 

(N  2)  For  although  a  person  traf  disseised,  he  yet  reinkined  tenant  it> 
ri^ht  to  the  lord,  though  the  disseisor  was  the  apparent  tenant  in  posses* 
^on ;  end  the  lord  might,  if  he  pleased,  still  avow  open  his  rightibl  te* 
tiant ;  tot  before  the  statute  of  Quiia  tmptorts  the  lord  was  not  obliged  to 
change  the  person  of  his  tenant,  Staihf.  Frerog.-;  and  ha  was.  not  obliged, 
in  conseqaence  of  that  statute,  to  ehange  his  tenant,  except  in  the  case  of 
lawful  feofimenti,  and  tender  of  arrears,  and  not  in  the  case  of  disseisin. 
Therefore,  in  the  case  put  by  Littleton,  if  the  loKI  avows  upon  the  dis* 
ieisor  as  his  tenant,  the  disseisee  shall  reply,  and  show  the  spec  al  matter, 
how  he  was  tenant  and  wasKlIsseised,  and  shall  abate  the  lord^s  avowry, 
because  the  feudal  contract  has  still  a  continuance  between  the  lori\ 
and  tenant,  and  the  wrongful  act  of  the  disseiiTcn-  Fhil!  rdt  Jr*^mv'  it.  o- 
Co.^l.    Gilb.  T^n.  63, 64>-{ ETrf.] 

Veto.  h.  44j 


^  • 
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w  n&t  on\f  M  teaaot  to  die  avowry,  bat  if  he  4ie,  kis 
hrir  vrithio  a^e,  Iw  thai!  be  ia  ward  ;  aail  if  of  Ml 
he  shall  pay  relief  ;  ao^  if  he  die  wit'^nt  heir,  the 
shall  escheat.  But  there  ta  no  soch  priTit  j  in  eaae  of  a 
rent-ehar^y  fer  th^re  the  ehar^ge  only  heth  opao  the 
bnd. 


whmnft^i0lmd.     The  second  diversity  is  between  a  wisnorr  and  a  hare 

ri:<ht  to  lan'l  ;  for  a  rele  se  of  a  bare  rieht  lo  land  to  ooe 
that  hath  but  a  bare  ri^t  to  land  is  void,  as  hath  been 
sairL  But  here  in  the  ca^  of  our  author,  a  release  of  a 
sejgnory  to  him  that  hath  but  a  right,  is  good  to  extin- 
guish the  seignory. 

100.  i. 9  k  41  E.8.     *<  /ft  shall  comjftl  the  lord  to  arow  upon  Aim,  ^-c.^ 
t^.4,6%.  Th'vB  is  regularly  Inie  ;  but  if  the  lord  hath  accepted  set- 

vices  of  the  diswisor,  then  the  di^^ei^^^e  cannot  enforce 
the  lord  to  avow  upon  him,  though  his  beasts  be  taken, 
4c  (o  2). 

31 E.  1.  Dimad.  17.       If  «  man  hath  title  to  have  a  ivrit  of  escheat,  if  he  ac- 
fi  ^F^if %  t4?b*'  ^P*  homage  or  fealty  of  the  tenant,  he  is  barred  of  his 

writ  of  escheat ;  but  if  he  accept  rent  of  the  tenant,  that 

(491)  15  Qo  bar  •to  him,  for  it  may  be  received  by  the  hands  of 

(r)  r E.«.tit  UAmi  a  bailiC    frj  But  some  do  hold,  that  if  there  be  lord  and 

tenant,  and  the  tenant  be  disseised,  and  the  dtS5«eisee  die 

without  heir,  the  lord  accepts  rent  by  the   hand^  of  the 

(9R«^tt.    IRoL    disseisor,  this  is  no  bar  to  him.     Contrary  it  is,  if  he 

Abr.316b.}  ivow  for  the  rent  in   a  court  of  record,  or  if  he  take  a 


(6 1)  Where  the  lord  had  aooeptiHl  rent  from  the  diweifor,  if  he  after - 
wmrdM  diitruned  his  caUle  for  rent  in  arreer,  the  disBeiror  mig;ht  bare 
ocMnpelled  the  lord  to  avow  upon  him  ;  ior  the  lord  oould  not,  oontrary 
to  hii  own  acceptance,  traverse  the  title  which  he  had  thereby  admitted. 
But  it  aeema  doubtful  whether,  if  the  Jiseeifee,  after  sucli  acceptance, 
had  put  hifl  cattle  upon  the  land,  and  t)ie  lord  had  distrained  them,  he 
eould  have  compelled  the  lord  to  avow  upon  him  ;  Lord  Coke  is  here  of 
opinioD  that  he  could  not,  because  it  is  the  tenaut^s  own  laches  to  let  the 
diueisor  continue  till  rent  was  thus  due  and  accepted ;  but  the  48  Ed  3. 
9.  seems  to  be  contrary,  and  that  h^  ou^ht  to  avow  upon  the  disseisee, 
because  when  the  tenant  pleaded  the  disseisin,  to  compel  the  lord  to 
avow  upon  him,  it  is  strange  that  the  lord,  by  his  own  act  of  acceptance, 
should  maintain  his  avowry,  and  destroy  the  feudal  contract.     See  Gilb. 
Ten.  64.  65.— [Krf.l 


■ 

f 
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corporal  service,  as  homage  or  fealty,   for  the  disseisor 
is  in  by  wron^  ;.  but  if  ike   lord  accept  the  rent  by  the 
hands  of  the  heir  of  the  disseisor,  or  of  his  feoffee,  be- 
cause they  be  in  by  titles  thisshali  bar  him  of  his  escheat, 
which  is  to  *be  understood  of  a  descent  or  feoffment,  af*         *2GS  b. 
terthe  title  of  escheat  accrued  :  (sj  for  if  the  disseisor  («)  7  H.  4. 17.  3R.2. 
make  a  feoff.nent  in  fee,  or  die  seised,  and  after  the  <li»- $ Hr4.  s^'^'^H  7  9 
seisee  die  without  heir,  ih^n  there  is  no  escheat  at  al),  be->  Vvl.  sect.  556. 
cause  the  lord  hath  a  teuant  in  by  title  (p  2),    And  when 
Littlf^ton  wiote,  the  dinneisee,  in  tl)e  case  here  put^  sJiopld   ' 
have  oomptdled  the  lord  to  have  avowed  upon  him,  as 
Li(tIeU)n  hotdeth.     But  now  this  is  altered  by  a   latter 
statute  of  ft  J  21  H.  8.     For  whereas  by  fines,  recover-  (i)  21 H.  8.  cap.  19. 
ies,  grants,  and  secret  feoffments,  &c.  made  by  tenants  to  ^  '^ 

persons  unknown,  the  lords  were  put  from  knowledge  of 
their  ten  »nts.  Upon  whom  by  order  of  law  they  should 
make.,  their  avowry.^  &c. ,  it  is  by  that  statute  enacted, 
that  if  the  lord  shall  distrain  up'>n  the  lands  and  tene- 
ments h'olden,  &c.  that  he  may  avuw,  &c.  upon  the  sanrte 
lands,  &c.  as  in  lands,  &c.  within  his  fee  or  seignory,  &c. 

without  naming  of  any  perNon  certain,  and  without  ma-    .. 

,  .  .  •       TT  i_  •  L    .  -   .    L»"'  5'  foL  136. 

kin^  avowry  upon  a  person  certain.    Upon  which  statute  xtcourh'scaM. 

these  four  points  are  to  be  observed.  First,  that  the  lord 
hath  still  election  either  lo  avow  according  to  tiie  com- 
mon law,    by   force  of    he   statute,  by  reason    of  this 
wordy  (may J.     Secondly,  albeit  the  purview  of  the  act  87  H.  8.  foL  4: 
be  general,  yet  all  necessary  incidents  are  to  be  supplied|  w^'^i^lJ'E^^* 
and  the  scope  and  end  of  the  act  to  be  taken  ;  and  there-  Bucluml'i  om*.. 
fore,  tiiough  he  need  not  to  make  his  avowry  upon  any 
person  certain,  yet  ht  must  allege  seisin  by  the  hands  of 
some  tenant  in  certain,  within  forty  years.  Thirdly,  that 34  H.  8.  Araymm, 
if  the  avowry  be  made  accurding.  to  the  statute,  ®very  2'jjJ,^'g^5*i!J' ** 
plaintiff  in  the  replevin,  or  second  deliverance,  be  he  ter- ubi  supm. 
mor  or  other,  •may  have  every  answer  to  the  avowry  (49f)* 

that  is  sufficient ;  and  also  have  aid,  and  every  other  ad- 


(P  S)  Where  the  disseisor  died  seised,  his  heir  came  in  by  title,  and 
Che  disseisee,  having  lost  the  rivbi  of  possenion,  could  not  put  bia  eattle 
on  the  ground,  and  tlierefore  tie  could  not  compel  the  lord  to  avow  upoci 
him ;  but  the  lord  was  boand  to.ta^e  the  heir  who  had  such  right  of  pos- 

lion  to  be  his  rightful  teoanU    GUb.  Ten.  (S5, 6S^£tf.] 


^^^  09  VMI*BMS^  9mK  4I. 


vantage  ia  law  (disclaimer  only  except) ;  fordiackim  he 
eaan(yt|  because  in  that  case  the  avowry  is  made  upon  ne 
Lib.  9  foi.  ^2.  ia  case  certain  person.  Fourthly,  where  the  words  of  the  statute 
Avowne.  ^^^  if  I  he  lord  distrain  upon  the  lands  and  tenements 

44E.3.20.  UH.7.4.  holden,  yet  if  the  lord  come  to  distrain,  and  the  tenant 
18.  16  4  10.  enohace  his  beasts  which  were  within  the  view  out  of 
fp^^i^T"**"***    the  land  holden,  and.  there  the  lord  distrain,  albeit  the 

distress  be  taken  oqt  of  his  fee  and  seif^ory  in  that  ease^ 
yet  it  is  within  the  i^aid  statute  :  for  in  judgment  of  law 
the  distress  is  lawful,  and  as  taken  witliin  his  iee  and 
sei^nory  ;  and  this  statute  being  n^ade  to  suppress  firattdj 
is  to  be  taken  by  equity  (^  2). 

LlTTLETOiff.         jJLSOj  if  land  be  given  to  a  man  in  teil,  reserving 

&^etf^'L^t^/il'^'*^  ^^^^^fi^^  A'*  heirs  u  certain  rerUy  if  the 
donor  to  donee  in  toU^  donee  be  disseised^  and  aft^  the  donor  rtkase  to  the 

iho  rmt,  landj  and  after  the  donee  enter  into  the  land  upon  the 

disseisor  ;  in  this  case  the  rent  is  gone^  for  that  the 
disseisee  at  the  time  of  the  release  madcj  was  tenant  in 
right  and  in  law  to  the  donor,  and  the  avowry  of  fine 
{(S'i)  force  ought  to  be  madt  upon  him  by  the  donor  for 
the  rent  behind j  ^c.  But  yet  not  fang  of  (he  right  qf 
the  landsj  (scilicet)  of  the  reversion  (63)  shall  pass  by 
suck  release,  for  that  the. donee  to  whom  the  release  is 
made,  then  had  nothing  in  the  land  but  only  a  righi^ 
and  so  the  right  of  the  land  could  not  (64)  then  pass 
,       to  the  donee  by  such  release. 

*ft69  a*  *^^  If  the  donee  be  disseised,  ^^c. "    This  is  evident  fay 

$oy  madeiodtmeemihsii  which  hath  been  said.  But  admit  that  the  donee 
tmJ^htn.        *^^  maketh  a  fex)ffment  in  fee,  and  the  donor  release  unte 

Vid.  8e«t.  454.  1  H.5  him  and  his  heirs  all  the  rieht  in  the  land,  this  shall  ex- 
tit.  Grant,  43.  ^ 

J4  H.  4  38.  lib.  3, 

foL  $9'  lib.  6.  56*  (q^\  ^^  g^  of  neceaiity*  (64)  adonquti^  not  in  L.  and  I^f . 

Lwnpet'i  caie,  ubi  (53)  adonquet  ne,  added  L.  and  ' 

rapn.     (Aate,46,       M.andRoh. 

Poft,  348.) 


(Q  2)  See  4  Reeve.  Hint.  988.    M*  R«f ia«  25!^.     CKlb.  »iitf.  1^. 


tinf^uish  the  rent,  because  the  lord  must  aVoi^  upon  him, 

and  yet  the  tenant  in  tail  after  the  feoffment  hath  no 

right  in  the  land.     Rut  the  reason  is  in  respect  of  the 

privitVy  and  that  the  fuj  donor  is  by  necessity  compel-  /^x  i^g  ^  g^^ 

lable  to  avow  upon  him  only;  for  if  he  should  avow  48  E.  3.  8  b,  31  E.  3. 

•upon  the  discontinuee*  then  it  shou'd  app^^ar  of  his  own  fE.i.^.    15 E. 4. 

ehowinsc,  that  the  reversion,  whereunto  the  rent  is  inci-  ^3. 

dent,  should  be  out  of  him,  aiKt  consequently  the  avowry  ^       ^ 

should  abate  ;  and  so  was  it  fwj  resolved  Trin   18  Eliz.  (y>)  Trin.  18  Eliz.  Sir 

in  the  court  of  cammon-  pleas  in  Sir  Thomas  Wiat's  case,  iJi^SiuTBan^' 

which  I  heard  and  observed.     And  Littleton  saith  here, 

that  in  ease  of  the  diaseisin  of  fine  force,  the  avoivrv 

must  be  made  upon  the  donee. 

**  Yet  nothing  of  the  right f  ^,  of  the  revernortj  fyc,^^ 
Here  the  diversity .  afor^^said  beiweeu  the  rent-service 
aiid  a  bare  right  to  the  hrnd  appeareth. 

> 

IN  the  same  manner  it  iSy  if  a  lease  be  made  {65)     LITTLETON. 
to  one  for  term  of  life^  reserving  to  the, lessor  and  /©  [Sect.  456. 8b'  a."] 
his  heirs  a  certain  rent^  if  the  lessee  be  disseised^  and /or  /t/e,  aj2er  a  diuei* 
after  the  lessor  release  to  the  lessee  and  to  his  heirs  a//'*'»?f*"'^«*^<',<»^"»- 

■^  guuh  tht  rent : 

the  right  which  he  hath  in  the  landy  and  after  the  les*  though  a  cannot  enurf. 
see  entereth,  albeit  in  this  case  (he  rent  is  extinct,  yet^''"'^  of  enlargement. 
nothing  of  the  right  of  the^  reversion  shall  pass  (r  2), 
causa  quft  supra.  ^ 

Hereby  the  diversity  is  made  apparent  between  a  re-  <69  su 

lease  of  a  rent>service  out  of  land,  and  a  release  of  right 
to  land,  in  this  section. 

BUT  if  there  be  very  lord  and  very  tenant,  and     LITTLETON. 

[Sect.  45 7. 269  a.] 

(65)  fait  added  in  L.  and  M.  and  Roh.  Rekate  of  right  of 

seignor^  bjf  the  lord  to 
very  tenant  after  feoff- 
ment inftt  by  him^ 


TfTiMi        I   M  .^M^j^^— 4- 


(R  9)  In  this  case  the  release  entires  to  extinj^aish  the  rent,  because  of  ^  <'^^* 
the  priTity  of  contract,  ibr  the  rent  is  payable  notwithfitandin^  the  dis- 
seisiD>  iinee  there  is  not  any  eviction  under  an  elder  Utle :  but  the  dis : 
seisin  of  the  lessee  is  a  disseisin  of  the  lessor,  so  that  the  lessor  has  no  es- 
tate to  enni,  nor  tbelepee  any  estate  capable  of  eniarji^ment.  &  Pmt. 
Cbnr.  G13.— [Wl 
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the  tenant  nutketh  a  fe6ffment  infee^  the  which  feoffee 
doth  never  become  tenant  to  the  lord  ( )6),  •/  the  lord 
release  to  the  feoffor  all  his  riffht^  ^e,  this  release  is 
altogether  void^  because  the  feoffor  hath  no  right  in 
thf'  land^  and  he  is  not  tenant  in  right  to  the  lordf 
but  only  tenant  as  to  make  the  avowrt/y  and  he  shall 
never  compel  the  lord  to  avow  upon  him^  for  the  lord 
shall  avow  upon  the  feoffee  if  he  wilL 

269  a.  "  ^^y  lord  and  very  tenant,  '*    Thb  is  to  be  under- 

stood of  a  lord  in  fee  simple,  and  of  a  tenant  of  like  es» 
tate. 

(494)*  •There  be  four  manner  of  avowries  for  rents  and  5ser- 

Vid.  AicoughV case.    yJces.  &c.  viz.  I.  Super  vcrum  tenentem.  as  in  the  case 

lib.  9.  fol.  135,  136.     ,  '         «     cr  *  ,         •     /•         >3  ^  4ji 

20  H.  6. 9. 2  H.  4.  «4.  "^  ^  P^^*  2.  Super  verum  tenentem  tn  forma prxdieta, 
12  E-  4.  4.26  JI.6.     j^j,  M-iere  a  lease  Ur  life,  or  a  gift  in  t  il  be  ni.«de  the  re- 

Avowrie  17.  9  Eliz.  ...^  ^,t  ..  .. 

Dier  .'57.  5  H.  7. 11  maiiider  in  fee.     3.  Upon  one  as  •  pi)n  his  tenant  by  the 

7  E.  4  24.  *^lp-^-     manor,  omitting  (^^ryJ  5  and  this  is  when  the  lord  hath 

i3o  b.'si  H.  t.c.  19.)  a  particular  estate  in  the  seignory,  and  so  shall  the  donor 

*269  h.         *U(ion  the  done»',  or  lessor  \x\ion  the  lensee.     4.   Sur  It 

.  matter  en  la  terre  as  within  hl»  fee  and  seignory.     Ati 

where  the  tenant  by   knight -service  maketh  a  lease  for 

life   reserving  a  rent,  and  die,    his  h  ir  within  age,  the 

guardian  shall  avow  upon  the  leasee,  scilicet  super  nusr 

teriamprsedictam  in  lerris  et  tenementis  prmdietis  ut 

47  £.  8.  ibl.  liltimo.    ii\fra  feodum  et  dominium  suum     Now  by  the  statute 

PU^sl)^!  h!  8^       ^^*  ^^^y  ^^^^  ^^y  avow,  as  in  lands  within  his  fee  and 
cap. 39.    (pQity 345) seignory,  without  avowing    upon  any   person   in  eej:* 

tain  (I). 

Here  appeareth  the  diver^iity  between  a  tenant  in  tail^ 
and  a  tenant  in  fee-simple  ;  for  albeit  tenant  in  tail  make 

(66)  kc-  added  in  L.  and  M.  and  Roh. 


(I)  On  the  continaance  of  the  entail  in  the  tenant  in  tail  aft«r  a  htM- 
ment  made  by  him,  see  the  case  of  Litrd  Sh^fitid  ?.  'Ratd\fi^  Hob.  334. 
and  t^eDuneomhe  r.  Wingfitld,  ibid.  254.--[BuMefp  Hete  2ti.] 
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a  feofffnent  in  fee,  yet  the  right  of  the  intaii  reniftiii85 
and  shall  descend  to  the  issue  in  tail  (s  2).  Bat  when 
the  tenant  in  feeaimple  make  a  feoffment  in  fee,  no  right 
at  all  remains  of  his  estate,  but  the  whole  is  transferred 
to  the  feoffee. 

Also  the  lorrl  is  not  compernbic  in  that  ca«5e  to  avow 
upon  the  feoffor;  but  if  he  will^  as  Littleton  here  saith, 
he  maj  avow  on  the  feoflfee ;  hut  so  it  is  aot,  as  hath 
been  said,  in  ease  of  tenant  in  tail. 

Note  a  diversity  between  actions  and  acts  which  con-, 
cem  the  ri^ht,  and  actions  and  acts  which  concern  the 
possession  dnly.  For  a  writ  of  customs  and  services 
lieth  not  against  the  feoffor,  nor  a  release  to  him  shall 
extinguish  the  seicnory.  So  if  a  rescous  be  made,  an  (Doc  PU.  SOL) 
assise  shall  not  lie  against  the  feoffor,  and  him  that  made 
the  rescous,  because  the  f  offee  is  tenant  (t  2),  and  in 
assise,  the  surplusage  encroached  shall  be  *a voided.   For  (405)*' 

these  actions  and  acts  concern  the  right ;  but  of  a  seisin 
and  an  avowry  h  hich  concern  the  possession,  it  is  other* 
wise.  And  if,  the  L>rd  release  to  the  feoffor,  this  is 
good  between  them^  as  to  the  pf»sse8sion  and  discharge 
of  the  arrearages,  but  the  feoffee  shall  not  take  benefit  of 
it,  for  that,  as  hath  been  said,  it  extendeth  not  to  the 
right  But  the  feoffor  shall  plead  a  release  to  the  feoffee, 
for  thereby  the  seignory  is  extinct :  as  if  lessee  for  life 
doth  waste,  and  grant  over  his  estate,  and  the  lessor  re- 
lease to  the  grantee,  in  an  action  of  waste  against  the 


(S  2)  That  when  the  tenant  in  tail  makes  a  ^^ineot  the  rig^bt  of  the 
intaii  remains,  and  shall  detcend  to  the  issue ;  but  when  a  tenant  in  fee- 
'simple  makes  a  feoffment  in  fee,  no  rig^ht  remains  in  him  but  the  whole, 
since  the  slat.  Quia  empioret^  is  transferred  to  the  feoffee,  see  ace.  Hob. 
252.  334.    Watk.  GUb.  Ten  85.  133.  391 — [Ed.] 

(T  S)  If  the  lord  distrained  for  rent,  and  a  resoous  was  made,  an  assise 
did  not  lie  against  the.  feoffor  and  the  rescuer,  because  the  feoffee  is  te- 
nant, and  the  distress  was  taken,  and  the  violence  done  to  the  lord  on  land 
in  his  pessession,  and  an  assise  for  rent  is  not  so  merely  potsessory  as  an 
ETowry ;  lor  if  the  kfrd  had  been  seised  of  more  rent  than  of  right  was 
dom  by  incroacfament  on  the  tenant,  he  could  not  recover  in  assise  more 
than  was  due,  but  he  might  in  an  avowry*  F.  N.  B.  10.  G.  Hawk. 
Abr«  S&O-^Hd.J 


lessee,  he  shtll  plead  the  release,  and  yet  he  haih  nothing 
in  the  land.  And  so  in  waste  shall  tenant  in  dewer  or 
by  the  curtesy  in  the  like  ease,  and  the  voiieheei  and  the 
tenant  in  tprmeipe  after  a  feoffment  made.  Aud  so  ias 
contra  fcrmam  collaHanis  (u  S). 

4B.a8e.  7B.at.     '^The  which  feoffee  doth  never  heeomc  tenant.^ 

tit.  Avowrie.  fir.  111.  ^^^  ^^^  ^  excellent  point  of  learning,  rix.  if  thtn 
lib.  3.  M.  65, 66.  be  lord  and  tenant,  and  the  rent  is  behind  by  diven 
7  H.  4. 14.  3  E.  4. 6.  J^^s,  and  the  tenant  make  a  feoffment  in  fee,  if  the  tori 
34  H.  6.46.  37  H.i«  accept  the  service  or  rent  of  the  feoffee  due  in  kii  time, 
(6  Aep.  5S  b.)  he  shall  lose  the  arreara^s  due  in  the  time  of  the  feoffor; 

for  after  such  acceptance  he  shall  not  avovir  upoo  (he 
feoffor^  npr  upon  the  feoffee,  for  the  arrearsf^s  incurred 
in  the  time  of  the  feoffor.  But  in  that  case,  if  the  feol^ 
or  dieth,  albeit  the  lord  accept  the  rent  or  serrice  by  the 
hand  of  the  feoffee  due  in  his  time,  he  >hall  not  lose 
the  arrearages,  for  now  the  law  compelleth  him  to 
avow  upon  the  feoffee  (w  2),  and  that  which  the  las' 
compelleth  him  unto,  shall  not  prejudice  him. 


^f 


(V  T)  4nd  the  mson  is,  because,  in  fhetetsuei^  the  demandant  caoaalt 
i^eeover,  wiUioat  avoiding  hit  own  releaM.-^[£^] 

(W  2)  In  Oiiutrationof  thia  doctrine,  Lord  Ch.  B.  Gilbert  obMrf«< 
that  before  the  statute  of  Quia  ew^torti^  if  a  man  had  aliened,  the  M 
was  forfeited,  thpush  afterwards  that  was  compounded  for  Soes;  ''^ 
because  the  tenant  had  sworn  fealty,  he  oould  not  withdraw  himsslf  out 
of  the  feudal  service  during  life;  but  after  the  death  of  the  feofibr,  tbs 
lord  was  empowered  to  take  the  feoffee  for  his  tenant,  lor  the  lord  oonU 
not  introduce  the  heir  into  the  feud,  contrary  to  the  alienation  ef  tbesn- 
cestor     And  after  the  statute  of  Quta  emptore$,  the  lord  eoald  stow 
upon  the  feoffor  till  the  arrears  w«re  tendered ;  but  both  befiMaodsAer 
the  statute,  by  acceptance  of  the  feoffee,  he  became  his  tenant;  At  it 
waa  a  plain  eon^nt  to  the  alienation.    8o  in  terms  for  years,  if  a  ierwt 
assigns,  and  the  landlord  accepts  rent  irom  the  assignee,  he  can  hare  no 
ifltion  from  the  termor,  because  the  rent  is  a  service,  which  beii^tskes 
from  the  asusnee,  establishes  him  in  the  term,  and  he  cannot  demand  the 
service  but  from  the  tenant  of  the  land ;  but  where  there  is  no  focb 
acceptance,  if  the  termor  a8!'igns  in  his  life-time,  or  the  exeentar  sfter 
liis  deoease,  yet  an  action  oi'debt  lies  for  the  rent  against  the  execator; 
for  a  term  for  years  being  the  smallest  estate,  is  presumed  to  contioue  » 
person,  and  the  contract  is  aupposed  to  be  perforated  by  that  persoo,  un- 
less he  accept  another  tenant;  and  that  person  has  a  oontinuaooe  to  per- 
form all  contraets  as  long  as  there  is  an  executor  that  represents  him* 
and  has  asseb  to  perform  hii  centraeta.    5  Co.  M.    1  Sid.  266,    Boil 
man  may  have  an  action  of  covenant  on  the  covenants  in  the  lea^  *^ 
the  aeceptance  of  the  assignee  for  his  tenant ;  because  thongh  the  sMSjit- 
nnee  dischai^s  the  tenant  from  the  actien  of  d^ilbt,  i^ince  it  di^btf^^ 
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*So  it  is,  and  for  the  same  reason,   if  there  be  lord,  (49€)'!^ 

siesne,  and  tenant,  and  the  rent  due  by  the  mesne  is  be- 
hind, and  after  the  tenant  fore  judjjre  the  mesne,  and  the 
lord  receive  the  serrices  of  the  mesne  which  issue  out  of 
the  tenancy,  he  shall  not  be  barred  of  the  arrearages 
which  issued  out  of  the  mesnatty  ;  and  so  if  the  rent  be 
behind,  and  the  tenant  dieth,  the  acceptance  of  the  ser- 
Tiees  by  the  hand  of  the  heir  shall  not  bar  him  of  the  ar- 
rearages f  for  in  these  cases,  albeit  the  persons  be  altt^r- 
ed,  yet  the  lord  doth  accept  the  services  of  him  which 
only  ought  to  do  them. 

But  as  long  as  the  feoffor  liveth,  the  lord  shall  not  be  4  £  3, 32.  47  £^  34, 
compelled  to  avow  up0n  the  feoffee,  unless  he  giveth 
the  lord  notice,   and  tender  unto  him  all  the  arreara- 

0  But  now   by  the  statute  the  lord  may   avow  uppn 

the  lands  10  holden,  as  in  lands  within  his  fee  or  seignor 

ry,  without  naming  of  any  person  certain  to  be  tin^aint 

•f  the  same,  and   without  making  of  any  avowry  upon    o]  h  8  cap.  1 

any  person  certain,  as  hath  been  said,  which  hath  n)uch 

altered  the  common  law  in  the  cases  above  said,  for  the 

benefit  and  safety  of  the  lord. 

But  yet  these  cases  are  necessary  to  be  known  (for 
which  purpose  I  have  added  them),  for  that  the  ior4  may 
avow  still  at  the  common  law  if  he  will. 


OTHER  WISE  it  is  ivhere  the  very  ienanf  is  dissei- 
sedj  as  in  the  case  aforesaid :  for  if  the  very  tenant  rSect458!  270a  1  •  i 

who  is  disseised,  hold  of  the  lordhy  kmght-^erviceand  ^ 

dieth  {his  heir  *  being  within  age),  the  lord  shall  have  mot^* 

and  seise  the  wardship  of  the  heir^  and  so  s frail  he       (Antej'^sb.) 
not  have  the  ward  of  the  feoffor    that  made    the  ^^"""^  ^f  ^^  ^^^'^ 

"     ^  ty  between  ihiteate 

[  _     _   .      ■     f  o^ui  that  ofm  rdetue  to 

very  tenant  heian^  di^ 

th«  aerrioe  by  aocepting^  Another,  yet  without  leg^  words  and  a  •olemn  ^^^^'  1 

contrmct.in  writiiig  tha.oovenant  cannot  be  discharged;  for  tolvetur  ea 
ligaminemuligaium  est,  Cro.  Jac  309.  522.  Cro.  Car.  188. 465 — 470. 
I  Stund.  240»  3ii;  fiSaund.  302.  Jiuriol  y.  MtlU, 4  T.  R.  94.  Gilb. 
Ten.  67, 68.    Ante.  p.  330. 331,  n.  (G  ^y^^d^l 


5M  #>r  BKi&Uts. 

fof>ffment  in  fte^  ift,  'x  2  ^toikert  it  a  grtaiiaV' 
Mfy  between  ikesit  two  aueu 

270  a.  Of  thL^  fuffidct  lutf.  been  aid  bc&re. 

2^9  b.  LiPktoo  («rt  479)  putteth  a  diirersfly  betfr»'ca  re- 

mr^eatebfrn^  leases  which  enure  bj  v^aj  of  rxtinpii^hmeiit  ag^iut  aO 


itff ff  nturt-  p^rH>riay  and  whf>reof  all  per«or»s  may  take  adFantage, 

14 H.  A.M.  s,  <l.         and  releases  whioh  in  respect  i  f  some  persons  eoure  bj 

H.^Jn^'j^.^^^  ^^^  ^  •^XMrjnii.hnert,  and  eC other  perMMH  by  way  of 
38  C.  3.  10.  mi  iter  le  drcnt ;  f-r  \yt\\  eeo  releases  ^  hich  in  deedenore 

by  extins»i:shmerit,  for  that  he  to  whom  tKe  release  if 
made  cannot  hare  the  thin|r  rehaaed  :  and  releiacs  whichy 
Iiavin;;  Sf^'Tpe  quality  c^f  j^uch  relf-aaes,  are  said  to  enure 
byway  of  extinpiishment,  but,  in  tii'th,  do  not;  far 
that  be  to  whom  the  releaie  is  n^ade  may  reeeiTe  and 
take  the  thing  released.  And  Littleton  pottetfa  cases 
where  releases  do  absolutely  enure  by  extinguishment, 
without  exception,  having  respect  to  all  persoris.  And 
first  of  the  lord  and  tenant ;  u  condly,  of  the  rent-charge ; 
thirdly,  of  tlie  common  of  pasture. 

OnnUmtei^  ri^ht  of  First,  of  the  lord  and  tenant,  and  the  lord  release  to 
ttignarffbpihehrdto  the  tenant  his  seignory,  *this  must,  of  necessity,  enure 
u exiw€t*ai u^cSper^^y  ^^7  ^^  extingu!i»hmcnt  to  all  men  ;  for  the  tenant 

'^^^  ^  cannot  have  service  to  be  taken  of  himself,  nor  one  man 

280  a^ 

On  reUase  9f  rent'  ^^  ^   ^^^   ^^^  ^"^  tenant.     The  second  is  of  a  rent- 

charge^  i9mmemof  charge  ;  a  man  cannot  have  land  and  a  rent  issuing  out  of 

^Un^UrJfU^tlureiu-  ^^®  ■*'**^  \^tiA.     Thirdly,  a  man  cannot  have  land  and  a 

rhairgi^  kcutxUrut   common  of  pasture  issuine:  out  of  ihe  same  lanct,  et  sicde 

{9R«I  Alw.  405 )  ^^^^^'   For  in  all  these  cases,  and  the  like,  he  to  whom 

the  release  is  made  cannot  have  and  enjoy  the  thing  that 
is  released.  But  in  the  case  of  the  right  of  the  land,  the 
tenant  of  the  land  may  take  and  enjoy  it  for  strengthening 
his  estate  therein. 


(X  2)  See  anU,  r«  b.  toI.  1.  p. -299.  and  n.  (G)  there,  and  Gift.  T«. 
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If  tv^o  tenants  in  common  of  land,  grsihta  rent-charge  267  b. 

of  40^.  oat  of  the  same  to  one  in  fee,  and  the  grantee  re-  ^^f^^lf'?'''  IJtv 
lease  to  one  of  them,  this  shall  e?iringuish  but  twenty  Post,  285  b.  297a. 
sbillings,  for*thit  the  grant  irt  jtidgne  it  of  law  was se- ^"^**'  ^flgkl*'^ 
Teral(l).     So  it  is,  if  two  men  be  SHJaed  of  several  aoreS| 
and  grant  a  rent  tct  9upra.     But  theie  is  a  diversity  be-  So  if  made  to  him  in 
tween  several  estates  in  several  lands',  and  several  estates  ^^^rtioimn  eon  of  a 
ID  one  lanri  ;  f  *r  if  one  je  tenant  for  life  of  lands^  the  charge  by  the  revcr- 
reversion  in  fee  over  to  another,  if  they  two  join  in  *!jj^J^^^''*^' 
grant  of  a  rent  out  of  the  lands,  if  the  grantee  releaseth  (1  Rep.  MayooVcaae.) 
either  to  liim  in  the  reiersion,  or  to  tentaf  for  Hfc,  the  ip^,^^ 
whole  rent  is  extingiiinhed,  for  it  is  but  one  rent,  and  is-^  in  teeeral  iani$,  and 
sueth  out  of  both  enates,  and  so  note  the  diyersity  (8).    /J|^«' «*«<"«•»* 

The  mesne  being  a  feme/  intermarry  with  the  tenant  280  «. 

peravaiL  if  the  lord  release  to  the  feme,  the  seigaory  ^^^^\h  v/ay  of  ex  ^ 

•      ..  1....  I  .iiiiT  itnguuhmaU  may  U 

only  IS  extinct ;  bqt  if  he  release  to  tne  husband^  both  madetoonewfioie 
seignory  and  mesnalty  are  extinct     And  in  this  case,  ^f *''"''/p^2l2Wv1 
the  lord  release  to  the  husband  and  wife,  it  is  a  question 
bovy  the  release  shall  enure  ;  but  it  is  no  question  but 
that  a  release  may  be  made  to  a  mesnalty,  or  a  seignory, 
isuspended  in  part  of  the  estate. 

Bat  here  observe  a  diversity  where  a  release  enureih  May  be  made  for  part 
by  way  of  extinguishment  of  an  inheritance,  which  i*  in  ^74*,"i^ro1.  ^tr. 
po8seisioD,,and  may  be  granted  over,  and  a  release  of  a 412.)  (Ante,  214  a. 

.    .  •      1         •  .  t^  *  I-  *  J  J32b.J66a.) 

right,   or  an  action^  to  lands  which  cannot  be  granted 


«ver. 


^xjVot  the  lord  may  release  his  seignory  to  the  ter^eciawto  a  retewerfc 
nant  of  the  land  for  life  or  in  tail,  ei  sic  de  cmteris.     But  ^^VJL^^^* 

lf\  1  «  E    1  tit    li* V 

80  cannot  one  release  a  right  or  an  action;  for  if  it  be  tin^ujahmaitt. 

r  Brooke  45  et  tit. 

'^" '  "■* <»■'■■     ■  ■■■  ■>■  .   ■ .-. i»ii m  ,,.'  m  '.>  ■■, ?—  Voucher.  F»  120^ 

(i)  Ifffuy  grant  a  rent^eharge  i^^s.  which  in  law  amount t  to  a  rent- 
charge  of  40e,  as  two  grants,  for  otherwise  oon  est  casus.  fVhen  two  te- 
nants in  eommon*gratU  a  rent,  that  is,  several  estates  in  one  land,  and  yet 
they  are  several  grants,  therefore  qwtre  of  thii  diversity.  Plmvd.  Qu.  pi. 
315.  eontrayj^Lord  Nott  MSS.     [Butler,  Note  -^20,] 

(2)  ^*  For  Plowdeny  in  his  Qii«re  313.  if  tenant  for  life  grants  rent, 
and  tiie  grantee  purchases  the  reversion*  the  rent  remains  during  the  Hfe 
of  the  tenant  fn-  /«/«."— Lord  Nott.  MSS.    [BuHer^  Note  221.] 


I 
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rdeaaed  but  for  an  hoar,  it  is  extinct  for  eTer,  as  hatii 
been  said. 

<M  E.  3. 13.  19  H.  6.       ^^^  two  things  are  to  be  obflerred  here ;  first,  that  by 
19.    21  E.  3. 33.        the  release  of  all  the  right  in  the  land  the  seienory  is  tt« 

3fl  Am   17I1H4  r»^ 

tit  RelMe  31.  tinct,  as  well   as  by  the  release  of  all  the  right  in  the 

IS  F.  «.  ibid.  5. 


F.  «.  ibid.  5.  seignory,   for  the  sfignDry  is-ueth  out  of  the  land,     f 

^    '  '  cond  y,  that  by  thertlrast  of  all  h.s  right  in  the  seignory 

or  the  landy  the  whole  sei^^ncry  i**  exti  xt  without  <ny 
WordtiifinheriUmee  words  of  inheritance.  If  the  tenancy  be  ^i*en  to  a  lordl 
n^n^estarytoare'  g^j  ^^  ^  »trang«T,  and  to  the  heirs  of  the  stranger,  the 

droii.  lord  release  to  his  con)panion  all  the  right  in  the  land, 

this  release  doth  not  only  pass  hts  estate  in  the  tenancy, 
(490)*  *but  extinguiaheth  also  his  right  in  the  sei^^nury,  and  so 

one  release  enures  to  extinguish  several  rights  in  one  ud 
the  same  land. 

If  there  be  lord  and  tenant  by  f«alty  and  rent,  the  lord 
granteth  the  seignory  for  years,  and  the  tenant  attornetb, 
the  lord  releaseth  his  aei^nory  to  the  tenant  fur  years 
and  to  the  tenant  of  the  land  generally,  the  whole  seigno* 

Sicut  oi  t^  rtUoiti  by  j^y  jg  extinct,  and  the  slate  of  the  l  ssee  also  (y  2).    But 

if  the  release  had  been  to  them  and  their  heirs,  then  (he 
lessee  had  the  inheritance  of  the  one  moiety,  and  the 
other  moiety  had  been  extinct.  And  the  reason  of  (his 
.  diversity  is,  because  wh'en  the  release  is  made  generaliyy 
it  can  enure  to  the  lessee  bat  fur  life,  because  it  enarcth 
by  way  of  enlargement  of  estate,  and  being  made  to  the 
tenant  of  the  land,  itenureth  by  way  of  extinguishment,. 

(Ante,  li3b.  Mo.59.)  as  Littleton  (seci.  47i ,)  saith,  and  then  thtjrc  cannot  re- 
main a  particular  estate  in  (he  si-ignory  for  life.  Bat 
when  the  release  is  made  to  them  a»»d  their  heirs,  each 
one  takes  a  moiety,  the  one  by  way  of  increasing  of  the 
state,  and  the  other  by  ex(inguishment 


(Y  1)  Forums  to  the  tenant  of  the  land,  the  releaM  eourei  by  wty  of 
exting^uisbment  of  the  aei^ory,  which  requires  no  vonii  of  inberitanoe, 
bat  the  estate  of  the  grantee  for  jear»,  in  ilie  leignory,  can  only  be  eo* 
larg^  for  \i(e  for  want  of  Words  of  inheritance ;  and  therefore  it  sbsU  be 
extinct ;  for  it  is  a  maxim  of  la  wv  that  where  the  fee  of  a  seignory  iM  «X' 
fhiet,  there  ean  no  longtt  remain  a  partsa«)ar  estate  in  that  seignory ;  ^' 


It  is  a  certain  rule,  that  when  Si  release  doth  enure  by  272  b. 

way  of  enlarging  of  aft  estate,  that  there  must  be  privity  p^fau^^         **^ 
of  estate,  as  between  lessor  and  Ipsspc,  dc^nor  and  donee.  TotpfiomUbemade. 
For  if  A.  make   a  lease   to  B.  for  life,  and  the  *l'^ssee  ^«^»-^*^^^^^^ 
waketh  a  Fease  for  years,  and  after  A.  releaseth  to  the  les-  ji^igaseemuttbein 
see  for  years,  and  his  heirs,  this  release  is  void  to  enVirg^printytB  ^^^^' 
the  estate^  because  there  is  n>»  privity  betwet'o  A.  and  the  ^27d  a. 

lessee  for  years  (z  2). 

t 0 

oaose  eTery  particular  estate  implies  a  tenure  or  attendance  over,  which 
is,  in  tfaie  case,  expreasly  negatived.    Ante,  152  b.  toI.  1.  p.484  ^l2b. 
vel.2,p.370.  9Co.  I34b;  and  see  Mr  Ribo's  Intr.p.  1 87— I«9.t- [/:-</.] 
(Z  2)  Releases  enure  by  iray  of  enlargement  of  estate,  when  the  pos<> 
acsfiob  and  inheritanea  are  separated  for  a  particular  time ;  and  he  who 
has  the  rereraion  and  inheritance,  releases  all  his  right  and  interest  in  the 
lands  to  the  person  who  has  the  (larticular  estate '.  such  releases  are  said 
to  enure  by  way  of  enlargement,  and  to  be  equal  to  an  entry  and  feoff- 
ment, and  to  amount  tn  a  grant  and  attornment ;  for  the  tenant^!  accept- 
m^  the  grant  is  an  attornment ;  and  acceptance  and  consent  are  presumed 
ta  a  grant  made  to  himself,  unless  the  contrary  appears.    That  a  release 
May  operate  as  an  enlargement  of  an  estate,  three  circumstances  are  re- 
qaiiite ;    Ist.  That  the  releasee  should  have  a  vetted  estate.    3d.  That 
the  releasor  should  have  a  vf4ted  estate  in  reversion  or  remainder,  expec- 
tant mediately  or  immediately  on  the  estate  of  the  releasee.    3(lly.  That  ^ 
there  should  be  a  privity  of  estate  between  the  releasor  and  the  releasee. 
It  will  fully  appear  from  the  instances  to  be  presently  considered,  that  it 
is  not  suflicient  that  the  releasee  should  have  a  mere  inchoate  executory 
interest,  as  an  interesse  terming  or  a  contingent  remainder,  or  any  other 
executory  interest,  as  to  interest  de(>ending  on  an  executory  devise,  infra, 
sect  459.  p.  501 ;  nor  is  it  sufficient  that  he  should  have  a  mere  right, 
or  title  of  entry,  as  a  lessee  for  life,  after  he'  has  been  disseised,  or  as  a 
lessee  for  years,  after  he  has  been  ousted,  and  while  his  interest  remains  a 
mere  right  or  tiUe  of  entry.     Supra,  Sect  456.  p.  493.    On  the  con- 
trary, it  is  necessary  that  the  releasor  and  releasee  should  stand  ai  the 
relation  to  each  other,  either  of  lessor  and  lessee,  or  in  the-  relation  of 
a  particular  tenant  and  remainder-man,  or  pfirticular  tenant  and  rever- 
sioner, so  that  there  may  be  a  privity  of  tenure  between  them.     The 
lessor  may  enlarge  the  estate  o*'  his  lessee ;  and  for  all  the  purposes  of 
this  doctrine  the  atiignee  or.  representative  of  the  lessee  stands  in  the 
place  of  the  lessee ;  and  the  assignee  or  representative,  whether  keir  or 
denue^  of  the  reversioner,  stancb  in  the  place  of  the  reversioner ;  and 
th«  ability  of  making,  and  capacity  of  receiving  such  enlai^ement  con- 
tinues^ although  the  lessee,  kc  or  his  assignee,  create  a  particular  estate, 
derived  oat  of  his  own  estate;  and  although  the  reversioner  create  a 
particular  estate,  which  is  interposed  between  the  interest  of  the  particu- 
lar tenant  and  the  reversion ;  for,  notwithstanding  such  particular  estates, 
there  is  a  continuing  privity  between  the  lessee  or  his  assignee  on  the  one 
hand,  and  the  reversioner  er  his  assignee  on  the  other  hand ;  and  yet,  as 
appears  here,  an  estate  created  out  of  a  particular  estate,  is  not,  during 
iueh  particular  tttate^  capable  of  enlargement  by  release  of  the  remainder 
or  reversion,  expectant  on  such  particular  estate.    This  is  from  the  want 
of  privity-    The  material  rule  of  law  applicable  to  this  subject,  seems 
to  be,  that  the  particular  estates,  the  remainder,  and  the  reversion,  are 
parts  of  the  same  estate.    There 'is  a  connexion  between  the  tenants  of 
these  estates,  as  having  interests  depending  on  one  and  tiie  same  seisin. 
2  Bl.  Com.  164.    OotArighi  v.  Farretttr^  1  Tamt  &&Z,    2  Prest  Cenv. 
324—326.    Qi\h.Ttm.7Q,7L^[Ed.) 


f5M)*  ^IT  a  man  make  a  lease  for  twenty  yesru^  and  the  les- 

(Piit,270A)  g^  make  a  lease  f  r  ten  years,  if  the  first  lessor  doth  re- 
lease to  the  second  lessee,  and  his  heirs,  this  release  is 
▼•id  for  the  cauae  aforesaid. 


For  the  same  cause,  if  the  donee  in  tail  make  a  le 
for  his  own  life,  and  the  donor  release  to  the  lessee  andl 
bia  heirs,  this  release  is  v  old  to  enlarge  the  estate. 

Ani  Acoeam  aehml         And  as  privity  is  necessary  in  this  case,  so  privity  only 
etMtioU  enlarged,    {g  |,„t  sufficient.     As  if  an  infairt  make  a  lease  for  lifcf 

hiib.  SMt.48(l^49l.)^'^^  ^^^^  lessee  granteth  over  hia  folate  with    warranty^ 

the  infant  at  full  ag«'  hringeih  a  dum/uti  if\fra  ssiaiefn, 

the  tenant  V'uch^-th  his  grant  r,  wh  >  eniereth  into  war- 

'  ranty,  the  demanHant  relasith  tO  him  and  hia  heirs; 

JtUmamimereijfin      here  is  privity    in  law,  and  a  teitancy  in  supposition  of 

^ea^^«/i*I-eiMe*aw  :  and  yet  beca'ise  he  in  rei  veriiatc  halh  no  estate, 

d*eniargif.  Jt  cannot  enure  to  him  by  way  of  enlargement ;  for  bow 

oan  his  estate  be  enlarged  that  haihnoi  any  ? 

(S©1)*  *If  a  tenant  by  the  curtesy  grant  over  his  estate^  yet 

4Anta»  53 «,  54  a.)    he  is  tenant  as   to  an  artiun  of  waste,  attornment,  &c. 

and  yet  a  release  to  him  and    his  heirs  cannot  enure  ta 
enlarge  his  estate,  that  hath  no  estate  at  all. 

But  if  a  man  make  a  lease  for  years,  the  remainder  for 

life,  a  release  by  the  lessor  to  the  lessee  for  years,  and  im 

his  heirs,  is  good,  for  that  he  hath  both  a  privity  and  so 

estate  (a  8} ;  and  the  release  also  to  him  in  the  remainder 

(dRaL  Abr.400.)   for  life  and  his  heirs,  is  good  also* 

4te.  3. 109  per  I^  I  g***"^  the  reversion  of  my  tenant  for  life,  to  an- 

5f?l^-f""^^5?*    other  for  life,  now  shall  not  I  have  an  action  of  waste  • 
17.    (PoBt,a48.)       (1)  but  if  I  release   to  tht*  grantee  for  life,  and  his  heira, 

(A  3}  And  ihe  tenant  for  yean  in  this  case  holds  of  the  reversioner,  and 
pays  him  the  services,  and  ought  to  aUom  to  his  grants.  Ante^  316  fe* 
II.  386.  n.  (D  1).    Gilb.  Ten.  71  — t£rf.] 

(1)  Bdcaose  no  person  is  entiUed  to  an  action  of  waste,  but  he  iriio 
has  an  estate  intermediate  in  remainder  or  reversien^  expectant  on  the 
estate  of  the  person  committing;  waste.  Gee  ante,  n.  2»  to  tlS^  b.  IMtUkr^ 
Note  234.] 


DOW  he'*hath  the  fee-simple,  and  shall  punish  the  waste         *27d  b. 
done  after  (8). 

If  a  feme  corert  be  tenant  for  h'fe,  a  release lo  the  hus- 16  H.  6.  lUIetM  4S, 
band  and  his  heirs  is  good,  for  there  is  both  privity  «ind  g^^^,^^j^. 
an  estate  in  the  husband,  whereupon  the  relenae  may  suf- 
ficiently enure  by  way  of  enlar^ment ;  (j/J  for  by  the  ^^/ 7?'  ^'jg  2*4*^e 

intermarria«;e  he  gaineth  a  freeholil  in  his  wife*s  right      9^Kw$,Vt    11  H.r. 

19.    10H.6.U. 
(P<^299a.) 

jiLSOfi/a  man  ktteth  to*  another  his  land  for     LITTLETON; 
term  of  years^  if  the  lessor  release  to  the  lessee  all  AwF^'^^^-^^^'^^O  a.] 
right,  Src.  before'  that  the  lessee  had  entered  into  theff^g  entry^hJ^but 
same  land'  byfbrce  of  the  same  lease,  such  release  is  ^  iniereite  termini 

.J      i»      ,1     ;  w     »  M      ,       M  >     .       .it  not  eapabk  of  a  re* 

void  ;  for  that  the  lessee  had  not  possession  tn  the  landuoMt  by  way  ^  m- 

at  the  time  of  the  release  made,  but  only  a  right  ^^^H*^^^  taki 

(which  is  not  so  to  be  understood  that  he  hath  but  a  naked     ^  p|^  q^  4S9. 

right,  for  then  he  could  not  grant  it  over ;  but  seeing  hi 

hath  interesse  termini  before  entry,  he  may  grant  it 

oyer,  aJbeit,  for  want  of  an.  actu?)!  pos*ssion,  he  is  not 

capable  of  a  release  to   enlarge  his  estate,)  to  have  the 

same  land  *  by  forte  of  the  lease.     &it  if  the  lessee  (502)* 

enter  into  the  land,  and  hath  possession  of  it  by  force 

of  the  said  lease,  then  such  release  made  to  him  by  the 

feoffor,  or  by  his  heir,  is  (69)  sufficient  tohim^  by  rea- , 

son  of  the  privity  which  by  force  of  the  lease  is  be^ 

tween  them,  ^§, 

*  » 

^^  Before  that  the  lessee  had  entered^  ^•c."    For  be-  ^^^ 

fore  entry  the  lessee  hath  but  interesse  termini  an  inter- 49  g.  3,  jy.  33H.tB.S. 

tfH  of  a  term*  and  no  pos'session,  and  therefore  a  rel<  ase  ^J' ''^  ^  *?•  ^^-^^ 

...  ,  i.      ,      :         r  37.    4  H.  7. 10. 

which  enures  by  way  of  enlarging  of  an  estate  cannot  15  h.  7. 14. 

work  without  a  possession,  for  before  possession  there  is 

no  reversion  (d  3)  ;  and  yet  if  a  tenant  fur  twenty  year^  ttcut  at  to  Umu  for 

ytart  in  poitettton, 

(69)  *on  e/ added  in  L.  and  M  and  Roh.  after  on  mdar-UMtig 

him; 


(9)  By  thei^leaM  the  taunt  for  life  in  revemon,  dbtaim  the  imme* 
diate  reTerrion  in  fee.    [BuiUr^  Vote  235.] 

(D  ^  Bat  though  thia  be  trae  in  tiie  caie  of  aleate  at  the  oooimon  law, 
yet  where  it  it  created  by  a  ba^;ain  and  nde^  under  the  Statute  of  Uses, 
there  is  no  need  of  an  actual  entry  to  make  the  lenee  capable  of  a  re- 
lease ;  for  by  virtue  of  the  statute  be  ahatt  be  adjudged  te  be  in  actual 


■ 

(5M)*  *ir  a  man  muke  a  lease  for  twenty  ye8fs»  and  the  let- 

<P^270a)  g^  muke  a  lease  f  r  ten  years,  if  the  first  lessor  doth  re- 
lease to  the  second  lessee,  and  his  heirs,  this  ralease  is 
▼•id  for  the  cause  aforesaid. 

Fok*  the  same  cause,  if  the  donee  in  tail  make  a  letfi 
for  his  own  life,  and  the  Honor  release  to  the  lessee  ani 
bis  heirs,  this  release  is  void  to  enlarge  the  estate. 

jkidhmveuM  aehwi         And  as  privity  is  necessary  in  this  case,  so  privity  only 
atoittoUtiOmed,     J,  ^^^^  sufficient     As  if  an  infant  make  a  lease  for  lifei 

(Ante,  964  a.    pMt,  .  ,  , 

88Sb.  Sett 480^ 491.) ^'^u  ^^^^  lesaee  gratiteth  over  hia  estate  with   warranty, 

the  infant  at  full  age  hringelh  a  dufnfuii  ii\fra  xtaiemy 
the  tenant  ▼  lucheth  his  grant  r,  wh  »  entereth  into  1va^ 
ranty,  the  (temandant  relasith  td  hi*n  and  his  hein; 

SUmamimer^fn      here  is  privily    in  law,  and  a  tenancy  in  supptuiitioo of 

mppotUion  of  lav^  it   ,       •  .  .  .       .  ,  .^    >     .      »  ^. 

tiot  capable  if  mrekase^^^  •  ^"d  yet  beca*iae  he  in  ret  veritatc  lialh  no  estate, 
(Peniargir.  i|  cannot  enure  to  him  by  way  ol  enlargement ;  for  hosr 

oan  his  estate  be  enlarged  that  haihnot  any  ? 

(501)*  *If  a  tenant  by  the  curtesy  grant  over  his  estate,  yet 

4Anta»53«,54a.)    he  is  tenant  as   to  an  a  tiun  of  waate,  attornment,  4c 

and  yet  a  release  to  him  and    his  heirs  cannot  enure  tf 
enlarge  his  eatate,  that  hath  no  estate  at  alL 

But  if  a  man  make  a  lease  for  years,  the  remainder  for 

life,  a  release  by  the  lessor  to  the  lessee  fur  years,  and  tt 

his  h(  irs,  is  good,  for  that  he  hath  both  a  privily  and  lo 

estate  (a  8) ;  and  the  release  also  to  him  in  the  remaiader 

(amaL  Abr.40d.)   for  life  and  his  heirs,  is  good  also* 

4te.3.1S9  per  If  I  grant  the  reversion  of  my  tenant  for  life,  to  io- 

4r?3!^lu"''TK*4.^^®^  for  life,  now  nhall  nut  I  have  an  action  of  waste" 
17.    (Po0t,a4a.) '      (1)  but  if  I  releaSe   to  the  i^raniee  for  life,  and  his  heitfr 

(A  3)  And  the  tenant  for  yean  in  thisoate  holds  of  the  refeniooer,aw 
part  him  the  aervicet,  and  on^ht  to  aUorn  to  hia  grants.  Aoti^  316  b. 
p.  386.  n.  (D  1).    Gilb.  Ten.  71  —[Ed,] 

(1)  Because  no  person  is  entitled  to  an  action  of  waste,  but  he  vbo 
has  an  estate  intermediate  in  temainder  or  reTeTsieny  expectant  od  ^ 
«tate  of  the  person  comaittinf  waste.  See  ante,  n.  2.  to  il8.  h.  [Mi^^f 
Note  284.] 


I 

I 


.1 


now  he'*hath  the  fee-simple,  and  shall  punish  the  waste         *27d  b. 
done  after  (2). 

I 
I 

If  a  feme  eorert  be  tenant  for  life,  a  rrtease^o  the  htis- 16  H.  6.  lUlisaMiSr. 
band  and  his  heirs  is  good,  for  there  is  bo^h  privity  and  gtathMtu 
an  estate  in  the  husband,  whereupon  the  release  may  suf- 
ficiently enure  by  way  of  enlar^ment ;  fyj  for  by  >  the  ^^  *^?'  \^ 2*^ 

intermarriage  he  gaineth  a  freeholil  in  his  Mife^s  right     i^Aw^ti.    il  H.f. 

19.    10H.6.U. 

jiLSOfi/a  man  letteth  to  ^another  his  land  for     LITTLETOSr.' 
term  of  years^  if  the  lessor  release  to  the  lessee  all  Aisr^^^^-^^®*^70  a.] 
right  y  Src*  before'  that  the  lessee  had  entered  into  the  fore  entry^hJ^lui 
same  land'  byfbrce  of  the  same  lease^  •  such  release  is  ^  i^ierene  termini 

•  mm.-  ^  wot  eopubtti^  n  Te» 

void  ;  for  that  the  lessee  had  not  possession  in  the  landuate  by  way  tf  em- 

at  the  time  of  the  release  made^  hut  only  a  right  ^^^  - 

(which  is  not  so  to  be  understood  that  he  hath  but  a  naked     ^  ^^  q^  4Ss. 

rifi^ht,  for  then  he  could  not  grant  it  over  ;  but  seeing  hi 

hath  interesse  termini  before  entry,  he  may  grant  it 

oyer,  albeit,  for  want  of  an.  actu;d  post  ssion,  he  is  not 

capable  of  a  release  to  enlarge  his  estate,) /o  have  the 

same  land  *  by  forte  of  the  lease,     3ut  if  the  lessee  (602)* 

enter  into  the  landy  and  hath  possession  of  it  by  force 

of  the  said  lease^  thpn  such  release  made  to  him  by  the 

> 

feoffor^  or  by  his  heir,  is  (69)  sufficient  to  him,  by  rea- 
son of  the  privity  which  by  force  of  the  lease  is  be^ 
iween  them,  4*s*  , 

^^  Before  that  the  lessee  hcui  entered^  ^•c"    For  be-  ^^^ 

fore  entry  the  lessee  hath  but  interesse  termini  an  ii)ter-  49  e.  3.  gy.  ssh.S.  S. 
est  of  a  term,  and  no  possession,  and  therefore  a  rel<  ase^'^*  ^*^-  ^^'*' 
which  enures  by  way  of  enlarging  of  an  estate  cannot  is'h.  7. 14. 
work  without  a  possession,  for  before  possession  there  is 
no  reversion  (d  3)  ;  and  yet  if  a  tenant  fur  twenty  years  lentt  a#  <•  Umu  f^ 

ytart  mpaitemon% 

(69)  ^m  e/ added  in  L.  and  M  andRoh.  after  an  trnder-Uaseliff 

hum 


(9)  By  the^rdeaM  the  taiant  fbr  life  in  revcnion,  dbtaim  the  imme* 
diate  rerenion  in  fee.    [BuiUr^  Vote  235.] 

(D  S)  Bui  though  this  be  trae  in  the  case  of  aleaie  at  the  common  law, 
yet  where  it  is  created  by  a  bai|;ain  and  salOi  under  the  Staiate  of  Uses, 
there  is  no  need  of  an  actual  entry  to  make  the  lessee  oapable  of  a  re^ 
lease ;  for  by  Tirtue  of  the  statute  be  shall  be  adjudged  to  be  in  aotivl 


in  pomtmom  maikB  a  lease  to  B.  for  fir^  jcvip  aod  & 

enter,  a  releaae  to  the  firrt  le«ee  lai^oody  far  he  had  wm 

2te.  4.  ^orraBdarf.  aetuaJ  powcaiion,  and  the  ponrttioo  of  hia  leane  k  hia 

•Ttfrit  LmetMftmn  po»«^'»*o-    Aod  »o  it  U  if  a  man  make  a  lease  fiir  jean, 
m  rtmmtmier.  e^^r      (he  remainder  for  j^'ars  and  the  first  leasee  doth  enter,  a 
miff  k9iiitfiniUa$u.  ^^^^^  ^o  him  in  the  remainder  for  yeara  ia  good  to  en- 
large hia  eatate  (    %). 

DvMfwiif  httwfm  a  But  if  a  man  make  a  leaae  tar  yeara  to  bc|^n  preaend j, 
reUjM  iCaUargir  reserTing  a  xcnt.  ii;  hef  re  the  leuee  doth  enter,  the  les- 
4r  wniUrUirti^f  9/LiT  releasetb  all  then|;ht  that  he  hath  in  tlie  land,  albeit 
^^>rj««^/or.  IhU  rcle  se  cannot  enlarge  his  esUtc,  yet  it  ah^ll  in  ren- 
(Ante,  46  b.)       pect  of  the  priTity  extjDf^i&h  ihe  rent     And  so  it  b«  if 

t  lease  b    made  tu  b^^n  at  Michaelmas,  resen  ing  a  rent, 

aod  before  the  daj  the  lessor,  release  all  the  right  that  he 

(503)*  hath  in  the  land,  this  *caonot  enute  to  *enlai|^the  estate 

•270  b.  but  to  extinguish   the  rent  in  respect  uf  the  the  privity, 

(s)  Mich.  39  ft  40      ^  ^^   ^^  resoived  (zj  in  the  Exchequer,  which  I  ob- 

Elix.  in  ScaocarM,  \)^  served. 
tween  ^ir  HenrM 
Woodhoiue  and  Sir 

MTiiiiaa  Pafton.  ^  ^^^  granteth  the  next  avoidanee  of  an  advowaon  to 

two,  the  one  of  them  may  before  the  church  become 
void  release  to  the  other  ;  for  although  the  grantor  can- 
not n'lease  to  them  to  increase  their  estate,  because  their 
Interest  is  future,  and  not  in  possession,  yet  one  of  them 
to  extinguish  his  interest  may  release  to  the  other,  in  re- 


paneanoo,  that  is,  to  have  a  vested  estate.  At.  the  oomnon  law  the 
leasee  had  not  any  estati*  till  eotJ^ :  under  the  bat^iin  and  sale  he  has  an 
estate  immediateiy  on  the  execatioo  of  the  baiigaiD  and  s  le,  and  liefore 
entry,  provided  the  bargain  and  sale  is  to^  hold  finom  a  day  past,  or  from 
the  <>xecution.  But  it  seems  that  the  bai|;ainee  cannot  maintain  an  ac- 
tioo  of  trespass,  or  be  considered  as  in  the  actual  poaeenion  of  th"  kmd^ 
until  he  has  entered  by  virtue  of  the  bar^in  and  sale.  2  PresL  Conv. 
390, 39 1 .  Ante,  p.  46 1 .  n.  (Q).  Stutter  v.  KuUt^  2  Mod.  240.  Cro  Car. 
110.  2  Vent.  '^.^Ed,] 

'    (  £  3)  It  appears  here,  that  an  estate  is  capable  of  enlargement,  although 
it  is  a  reverrion  or  remainder,  and  consequently  does  not  confer  a  right 
to  the  immediate  poisession.  £t  vid.  Shep.  Touch.  323   Shep.  Abr.  IST. 
p  Formerly,  it  seems  to  have  been  considered  that  a  release  could  not  ope*^ 

L  rate  Vy  way  of  enlargement,  unless  there  waft  an  estate  aooompanied 

with  aehud  jsewewton,  and  not  merely  a  vctfatf^slalc  givii^.a  present 
right  of  present  or  future  enjoymeat.  But  it  is  now  Nearly  settledi  that 
a  oenveyance  by  lease  and  release  is  eqiiftjly  .applicable  to  eatates  in  pos- 
session, and  to  estates  in  reversion  or  renaiiider-  6ee  2  Fr^st.  Conv. 
232^i:rf.1 
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spect  of  the  privily.     But  after  the  church  become  roid, 

then  such  a* release  is  void,  because  then  ii  is  (as  it  were) 

but  a  thing  in  action.     And  this  was  resol ve«l  (a)  by  the  (a)  Pasch.  38  Eliz.  io 

whole  court  of  common  pleas,  which  1  myself  heard  and  j;**^^™^^^^^ 

observed.     And  by  consequent   in  the  case  of  Littleton,  que  de  Norwich  ia 

if  a  lease  for  years  be  made  lo  two,  albeit  tlie  lessor  be-*'*"""""*  *"^ 

« 

fore  they  enter  cannot  r^ease  to  them  to  enlarge  their 
estate,  yet  one  of  them  may  before  entry  release  to  the 
other. 

«<  But  if  the  lesfee  enter  infQ  the  land,  ^c."  This  is  Release  dTenian^ir  to 
evident.  And  herein  note  a  diversity  between  a  lease  ^'"'^/*'^^'*'/®** 
for  life,  and  for  years,  for  before  the  lessee  for  years  en- 
ter, a  release  cannot  be  made  unto  him:  but  if  a  man 
make  a  lease  for  life,  the  remainder  for  life,  and  Ihe  first 
le^ee  dieth,  a  release  to  him  in  the  remainder,  and  to 
his  heirs,  is  good  before  he  doth  enter  to  enlar«<e  his 
estate,  for  that  he  hath  an  estate  of  a  frsehold  in  law  in 
him,  which  may  be  enlarged  by  release  before  entry. 

And    where  our  author  speaketh   only  of    a  lessee  R^^^^^^^^^^J'^ 

-,  ,  ,         .     .       >.  ,  be  made  to  tenant  by 

lor  years,  the  same  law  ]t  is  of  a  tenant  by  statu te-mer-f^a/ii/e-nwre^an/,  ke,; 
chant  or  qtaple,  or  tenant  by  elegit j  or  the  like  (f  3).       c\)Sirmaf"i-L^*^*^ 

31  A9S.  pi.  13. 

*IN  the  same  manner  it  is,  as  it  seemeth,  tphere  a     I.ITTLETON. 
lease  is  made  to  a  tnan  to  hold  of  the  lessor  at  his  wilL  L  ^^  /       '  ,    .„  *-* 

^  •'  .'  or  to  tenetni  at  tnU  t 

bg  farce  of  which  lease  the  lessee  hath  possession  ;  if  (504)* 

the  lessor  in  this  case  make  a  release  to  the  lessee  of  all 
his  right y  5'c.  this  release  is  good  enough^  for  the  pri-. 
vity  which  is  between  them  ;  for  it  shall  be  in  vain  to 
make  an  estate  by  a  livery  of  seisin  to  another ^  where 


(F  3)  ft  has  been  doubted,  whether  the  estate  of  tenant  by  statute  mer- 
chant, statute  staple,  and  elegit^  admits  of  e>.'lai^emont  by  release;  and 
it  h  said,  that  k>  make  releases  operate  in  this  manner,  it  is  necM«sury 
that  the  releasee,  at  the  time  the  release  is  made,  sihould  be  in  the  actual 
possession  of,  or  should  have  a  vested  interest  in  the  lands  intended  to  lie 
released ;  that  there  should  be  a  privity  between  him  und  the  releasor, 
and  that  the  possession  of  the  rele<isee  should  be  notorious.  But,  en  a 
full  oonstderation  of  the  subject,  it  will  be  fouml,  thai  not  any  one  of 
theM  qualifications  is  wanting- in  a  tenant  by  statute  or  elegit-  And  tliere- 
fore  the  better  opinion  seems  to  be,  ae^oeably  to  what  is  here  said  by 
Lord  Coke,  that  such  estates  are  capable  of  enlurgcment.  8ee  t  Prest. ' 
Conr.  «97.  301— [firf.] 

Vol..  11.  4  r 


*^'^  ^  «  ^w/  ike  tonirary  U  kcldtn,  ^r."  Tt»  »  of  a 


r.rrrLrT^>v.  ^  VTwhert  a  man  'if  hi*  avm  kemJ  ^ee^eik  Indi 
;<i^  4  1  £'i  t.^^^  icfutrruni*  ai  iht  w  U  of  kirn  wkiek  JkmiA  ;TI*/Ae 
fm^ui  freth^'id^  and  tueh  oecvjfier  tiaimutk  moiking  imimt 

vriii,  ire.  if  ne  ^hich  hath  the  frtehoU  wUl  rtiemt  dl 
kin  ri^hl  to  the  oce^tpier^  9fc,  tkh  reiaue  is  en^  k- 
e/j'Jie  there  U  no  pric  /y  between  tkem  bjf  ike  'm  S) 
le//$e  made  to  ike  oeeupier^  nor  Jy  oiker  wtanmr, 
ke  (I  Z,. 

f  71  ^^  *'  Of  his  otcn  head  oecupietk.^*  He  doth  not  say,  of 

VtAm ««c 69.  r\  rui. hit  OHO  head  entereth,  &c.  so  as  this  n  to  be  uoderstood 

Cc4i«  Car*  3o3« 

rro;  TSt*  fMrv^rai^i  if  not  in  L.        ^1)  cxA  adiU  L.  Md  X.  «< 
•ffcJ  >r  DOT  Roh.  .    Roll. 


/'G  h  <^9  th«  f«tst«»  oT  a  codThoMer  wtio  holdt  at  fbe  will  of  tte  M« 

a#>C'.r  ]  t'Z  Ut  *h^  cu*UHn  t4  tb«  rnap^jr.  b  caf«(t!e  of  ^nlar^gpeBOit,  by  i^ 
l**-***  from  tli«f  lopJ.  Tfie  re!ea«^  conrert*  lb*?  onprhoU  astercai  wto  t 
Uf^Ui,  \UTnnr9.     1  Walk.  Cof^yh  ott^m^. — [£rf.] 

(  H  *J)     The  ttnzrjt\  .•  /»»/r  /««#/.  aiid  I  scenu.  U.al  it  fhoold  be  tii»- 
Ut**',  />v  a  Uase  in*t'-'a'J  of  6^  Uu  Uast-     S<?e  n  (K  3).  infrt. — [Ed-] 

(I  i,  Littl^oci  ill  thu  «ection  inij«t  be  unJentood  mereijaspottiB;* 
|niri  ruUr  ca«e,  with  «, Mortal  circumftancea,  and  tor  the  ake  of  iDoftrat- 
tfi/  hi*  !<jctrrn«>  Kj  a  '^^ttnclion  :  viz.  t-  if  a  man  who  hat  merelj  tbeoc- 
O'j;,a*ton  of  larri*,  without  any  <>«tate,  is  not  ca:  aMe  of  a  release.  Bat  it 
mav  h#»  r  •marJce.J.  that  the  nrhlful  owner  in.jht  have  treated  tbe  pern* 
tb'i«  rlalmn'x  to  orcfijiy  at  Will  a«  a  tn  «pa**€r,  or  as  a  disseisor  at  d^c* 
tio'i ;  for  erery  p**r**»:i  who  enters  wron^f  illy,  i«  nec^sarilj  a  trespMS*? 
■nl  tJ»e  fr*^hol.!cr  mny  at  his  el^-dion  treat  the  trespasser  as  adiwewof, 
ninndtn  v,  Jinush,  Cro  Car.  ?XJ^ ;  an-l  a«  the  trespasser  cannot  qutlifr 
hi^  own  wrn'i;r  ^••■fra,  27 1  a.),  pvery  <li>^ei«iii  >xi?«pt,  perha  a,  the  ptr- 
tHtuUr  ami  «p*^ia]  cav»  of  a  iliKeiMn  of  the  t'^nant  of  a  partica'ar  es»tte» 
un'1r»r  a  riaim  of  his  f"»tate  ooly,  infra,  n.  (L  3)  is  necessarily  a  disseisin  of 
tfiM  f#'o.«im}il«»,  and  the  diMPjVor.  we  have  seen,  is  capable  of  a  reles<e 
from  ih*^  di-  iw^e  in  extin£;-ui§hmpnt  of  the  right  See  2  Pr«»t.  Csn^- 
311,  312.  Ante,  iTA  a.  p.  4».5.    Infra,  n.  (KS^.— [£i/.] 


OB.  XL.  OV  REL^:AS£S«  69$ 

of  a  ^tenant  at  sufferance  {z  8),  viz.  where  a  man  eom'eth  (505)* 

to  the  posisession  first  la^fultyy  aod  hoideih  o^er. 


fbj  For  if  a  manentereth  into  land  of  his  own  wron^,  (6)  Temjn  H.  8.  tit 
and  lake  the  profiU,  his  words  to  hold  it  at  the  will  of  the  ^^^l^gJ^i'J'^^^^^ 
owner  cannot  qualify  h,is  wrong,  but  he  is  a  disseisor  (L  3),  39  E.3. 28. 12  £.  3. 
and  then  the  release  to  him  is  good;    or  if  the  ownerg;  *i2*^„  ^1/ 
consented  thereunto,  then  he  is  a  tenant  at  will,  and  that  J3E.  3.  Am.  92. 

way  also  the  release  is  good.     But  there  is  a  diversity  ioe.3.4i'.  8  E.  iei 

when  one  cometh  to  a  particular  estate  in  land  by  the  act(*  Kol.Abr.6e2. 
i..  .  i.r  .iji^-rt  Aote,  277.)  Vide 

of  the  party,  and  when  by  act  in  law  ;    for  if  the  guar-  ^  part  of  the  Insti- 
tutes. >iarlb.  cap.  16. 

, ,  Id  K.  4.  9. 10.  0  Rol, 

Abr.  861.  Ante,  50  a.) 

» 

(K  3)  Mr  Pr^t^n,  in  his  valuable  Treatise  on  Conveyancing,  remarks^ 
that  this  passages  of  Lord  Cokeys  Commentary,  which  applies  the  text  of 
Littleton  in  the  above  section,  to  a  tenant  at  suffera^ce^  seems  to  be  mis- 
taken  ;  probably  owing  to,  the  translatiqn  of  the  text,  inserting  the  Uan 
for  a  lease.  See  2  Conv.  304.  The  same  writer  observes,  that  the  case 
put  by  Littleton  in  the  above  section,  is  the  general  authority  that  a 
mare  tretpa$aer^  or  a  mere  ooeupier.  though  he  may  claim  to  hold  at  will, 
has  no  estate ;  and  that  without  an  estate  creating  the  relative  situation 
of  tenant,  or  quasi  tenant,  and  lord  or  reversioner,  there  cannot  be  an 
effectual  release  by  way  of  enlargement  At  the  same  time  that  this 
section  is  .urged,  and  its  principle  acknowledged  it  is  rather  a  subject  of 
surprise,  that  the  law  had  not  accepted  the.  conduct  of  the  parties,  as  > 
evidence  that  the  occupier  consented  to  be  iena/Ht  ai  vnli^  and  that  the  . 
owner  of  th^  inheritance  agreed  to  this  tenancy,  considering  the  release 
as  the  evidence  and '  acknowledgment  of  the  tenancy,  and  as  the  oiily 
means  by  which  the  release  could  be  effectual  by  way  of  conveyance ; 
and  in  modern  practice  no  reasonable  doubt  can  be  entertained,  that 
under  such  circumstances  the  law  would  consider  the  occupier,,  or  the 
occupiers,  by  sufferanoe,  as  tenant  at  will.  2  Prcst.  Coav.  303,  304. 
A  lid  see  the  case  of  Rees  d.  Chamberlain  v.  Lloyds  VVightwick,  l^.  2 
Prest  Conv.*  305—309 ;  in  which  it  was  held,  that  mere  permisston,  to 
occupy  was  a  le€ue.-^[Ed.] 

(L  3)  Though  it  is  genenlly  true,  that  he  who  enter?  wrongfully  and 
takes  the  profits  is  a  disseisor  of  the  fecsimple,  yet  this  is  to  be  under- 
stood where  th«^^re  is  no  particular  estate  iii  the  land ;  for  a  person  who 
enters,  ckcitnin^  a  termn  where  there  is  such  a  term,  or  who  enters  claim- 
ing any  particular  estate,  where  there  is  sdch  particular  estate,  may  be-  ' 
come  tenant  for  that  particular  estate,  by  the  dispossenion  of  the  termor 
or  disseisin  of  the  owner  of  the  partioular  estate  ;  without  divesting  the 
Mtate  of  the  person,  who  has  the  reversion  or  remainder,  or  committing 
any  wrong  beyond  the  particular  estate,  ^i  Prest.  Conv.  321.  3  Lev.  35. 
3  Mod.  96.  Hawk.  A^r.  35.  But  when  there  is  not  any  particular  estate, 
or  when  the  entry  ia  general,  without  a  claim  confined,  in  terms  or  by 
the  circumstances,  to  the  particular  estate^  there  will  be  a  disseisin  of  the 
fee-simple,  2  Prest.  Conv.  3^ :  and  when  there  are  interposed  estatei, 
it  is  agreed,  that  a  disseisin  of  the  tenant  tor  life,  unless  it  be  special  and 
•onfined  to  the  life  estate,  wdl  be  a  disseisin  to  those  in  remainder  or  re- 
Tersion,  so  long  at  least,  and  perhaps  so  long  only,  as  the  interatti  under 
these  particular  estates  shall  continue.     lb.  317.— [£!d.] 


5>4  or 

dba  hoid  orcr,  he  b  an  abflSar, 
by  act  io  law  (1,  ) 

(SOe)*  «Bj  thrae  two  feciiooa  k  to  be  obaufcd  a  dnrenitj 

t70  b.  between  a  tenant  at  mili,  and  a  tenant  at  aofiennee ;  Jbr 

a  release  to  a  tenant  at  wlil  is  guod,  beearise  bet 
a.  U. «.  ?r-  S  C  4^    them  there  is  a  possess  on  wiu<  a  privity  ;  bat  a 
*  r  I  ^r-^^^D  A     to  a  ttnaiit  at  s^rtTerance  i»  Toiii,  becat^s  be  halb  a  pos- 
f  f^MM*  e, (5  Bc^  13. Mssi  .0   Without  priTitj.     As   if  ieaxe  lor  jears  bold 

Cf»^J«eri69T  ^'    ^^^"^  *^"  term,  Ilc  a  release  to  him  is  void,  for  tbat  there 

is  00  privitj  between  th^-m  ;    and  ao  aie  the  books  that 
Sfpeak  of  this  matter  to  be  uoJer»tDod  (2;. 


0rMtl0  •  I 


r.^ 


n)  *  P,  a.  CW.  C.  B,9m  the  mrfmmmt  tf  tu  tmm  §f  Bt^dcD  cr 

R^QTh,  rmim^nh  rmiUi  U^e  Imt\  of  Noitmt;h«»*i  cmc  Jiuhte  Bmtim^ 
$mii,  thmihe  whom  LmMC^h^ralb  in  Ihuplatt  mm  aimi^r.  wnut  $€  UktM 
fm  m  dtMM^.uor^ ms he  kmd  mrtuii  p^M^etnmi  b^ the  pm^ftnnn  tf  du gwrnr- 
'rfiifn.-— I^fd  XotL  MSS—  8^  CfOL  Cwr  30S.  LAV  R«^  37i.  I 
\  *•.!.  .^.  ttO.    (Buticr.  Note  *iO.] 

(2;  A  ienmnt  at  m  ili  ■»  he  »^k»  eptert  and  cmors  Uw  land  by  tlw  ex- 
pr<t«  or  tinp)i«^  coR«ent  of  tbe  owr.er,  without  there  being  ar  j  oMigatioa 
ct  Uie  part  of  the  leMor  or  le?«^*  U>  ocntinue  it  ior  anj  cettam  ordctcr-> 
min«ie  ti!T«.  A  tyrant  bj  •uflermfM.-e  is  he  who,  baring  entered  and  uk^ 
tain«d  ^n^uwion  br  title,  eof*tinac«  the  f^MCMion,  after  thai  title  b  end- 
e«*,  I7  the  laHiee  of  tbe  lenor.  Th«  fbnner  i>  io  bj  tbe  cooaent  c(  tte 
owt'or  rif  the  landt ;  thii  ercntet  a  pni  itj  between  them.  A  tenant  hj 
»fid>raiice  w  in  orriy  bj  the  lathe*  of  tbe  owner;  to  that  tbcne  m 
no  |.  ri  v:t y  I-  etween  tneni.  Both  ibe^e  ertate*  Uiffer  from  that  of  a  ienaiii 
frfjin  y^ar  to  yenr ;  bat  after  a  new  year  is  tegiin,  the  tcoore  cannot  bs 
(letern.ined  etUier  1 7  the  le<«or  or  )e«e«  tU)  the  end  of  tbe  year.  Se« 
1  h»\.  Kayinond,7(r;,7(;8.  2  Salk.  413.  3  SaJk.  322.  If  a  person  boldi 
l>y  lea^e,  and  (he  tfsnn  expires,  th^  lease  its^  n  notice  of  the  expinLoQ 
c»f  ttic  tervw,  and  the  le»M>r  mar  enter  on  the  leasee  without  fnnher  no- 
tice, oiilf*^  far  ftofihl^  rent,  urider  the  4  Geo.  2.r,2K :  feet.  1.  »  wiucb 
mfe  there  in'i»t  ^*o  a  previous  demand  in  writing.  ^Vbere  the  tenant 
boMi  by  will,  the  nnvlem  determiiiatiom  are,  that  (here  must  be  a  preri- 
o'»  notic* ;  but  this  notice  raries'  accorda:^  to  the  custom  of  the  p2aoe« 
and  t(  e  nature  of  the  hereditatner>t%  >n  lease. 

The  editor  has  been  faroored  with  the  following  note  of  an  impoitAnt 
d«>t^r'ninaTion  on  thi*  point.  York,  l^ammas  Assizes,  1773.  Kichard 
Hof  ex  d.  Cbr.  Brown  a^rainut  Ann  WiKkitison.  Kjf-ctment  for  two  mea* 
fua:;e9  an  J  other  |>rem«sf'«  at  North  Cow  tun.  Thomas  Beaver  proved 
that  be.  by  the  l<*«*or  of  Ihp  |la  utiff  s  onJer.  deli*  cred  a  notice  in  writing 
fo  the d«f<prulant  on  the  10th  of  February,  whuh  notice  he  receired  from 
l^^^or  of  the  ilaim.ff.  The  notice  was  as  follows:  '^  lOtb  February, 
177^.  Ann  \\  ;<Ki:i*on,  Take  notice,  that  ynu  are  to  quit  and  yield  up 
the  poi'SC  ti.on  of  tho  dweUin^houj-e,  stable,  shop,  sod  coal  borne,  with 
their  apjjurtenances  situate'  ai  North  Cowtoii,  which  you  rent  under  me, 
on  the  13th  dav  fi  Mn>  next.  Yours.  Cbr.  Brown."  Thomas  Master- 
uian  deposed,  thut  lur  30  years  he  had  been  Bailiffat  North  A11erton,the 
market  town  for  Cowi>»n :  thnt  it  wa4  the  usa'^e  to  give  half  a  year's  fio- 
tiae  in  case  uf  land.*,  bat  bad  known  a  great  muny  gives  to  quit  hoOBes 


^^  No  privity^^^    Privity  is  a  word  common  sis  well  to  971  a.  > 

the  English  as  to  the  JPreoch,  ami  in  ibe  undcrfitandiag  j^?^^-  ^;  ^^\J?J^. 
of  the  common  law  is  fourfold.       ,  "  -  .  er's  ciUe.  Lib.  4. 16. 

123,124.  Vidniect. 
454* 

1.  As  pririM  in  «8tate>  whereof  Littleton  here  speak* 
eth :  as  between  the  donor  and  donee,  lessor  aod  less^i 
which  privity  is  ever  iirimedi^te. 

2.  Privies  in  blood  ;  as  the  heir  to  the  ancestor,  6r  be^       (8  Rep:4Sb.) 
tween  coparceners^  &,c. 

m 

3.  Privies  in  representation  ;  as,  executors,  &c.  to  the       ^Ant  ^42  a.) 
tcslator. 

And  fourthly,  privies  in  tenure,  as  the  lord  and  te- 
nant, &c.  which  may  be  reduced  to  two  general  heads, 
privies  in  deed,  and  privies  in  law  (n  3). 


at  NorUk  AUerton  at  Candlemas  for  May  daj^and  subinitt^  to.  Vardict  for 
plaintiif,  subjeat  to  Judge  Gould^s  decision,  Tha  question  was,  tiiis  bein^^ 
the  casd  of  a  house  and. building  only;  under  10/.  peranjiutn^  viz.  only  51. 
Bt.  per  a^nuiHy  and  tha  year  e^piriqg  at  May  day,  old  style,  whether  in 
an  holding;  from  year  to  year,  the  above  notice  was  suificienti  .or  whether 
it  ought  not  to  have  bean  half  a  year'  before  the  expiration  oi  the  year ; 
SS2d  January,  1774.  Before  Jud^e  Qould  at  his 'chambers,  Air.  Daven- 
port for  the  plainuff  argued,  thai  a  week's  notice  to  a  tenant  at  will  waa 
■ufiicient;  that  the  defendant  was  tenant  at  will ;  that  ihe  cufftom  in 
Landon  required  only  three  monthi  notioe  for  tenements  under  10/.  a 
year ;  that  t>ie  same  custom  was  in  general  observed  every  where ;  and 
it  was  reasonable,  and  agreeable  to  late  determinations ;  that  the  custonfc 
of  the  country  was  in  thjscase  proved  in  favour  of  the  plaiuti^f^  and  ci- 
tedthe  following  cases  :  IS  Hen.  8.  fol.  16.-^59.  Year  Book.  Brook,  ti- 
tle Leases,  pi.  63.  Keilway,  16 J.  Co.  Lit.  6K.  See  title.  Tenant  at  will, 
65,  a.  69.  Alieyn,  4i  Sic  Thomas  Bowes^s  case*  ^  Lordilaym.  liKJU. 
TMe  Y.  iJrtvelL  2  Jones,  5  Timbetly  v.  Grobbam — IJow.  2  «alk.  413, 
4i4.  3  Burr.  1603.  Timmi'M  v.  Howtinton,  11  Viner.  406.  tit.  Kslate. 
Mr.  Lee  for  deiendant  argued,there  was  not,  aecordin^;  lo  modem  deteruii- 
tiation9,  any  such  estate  as  an  estate  at  will ;  every  tenant  being  a  te/iant 
for  a  year  or  more ;  that  the  rent  was  immaterial  and  custom  local ;  aiui 
expatiated  on  the  hardships  of  po6r  tenants,  if  turned  out  on  short  no- 
lice,  and  cited  Brook,  tit  LeaseSf-fol.  61.  Yelvarton.  73^  74.  In  April 
following  Mr.  Justice  .Gould  delivered  his  opinion  to  iMr.  jDuyen}iort 
thus; — '^T  have  consulted  all  the  other  judges,  and  we  are  all  of  opinion, 
that  six  months  notice  to  quit  is  necessary  in  all  oases,  whether  of  houses 
or  lands,  under  orabova  SI.  per  annumf  uni^t  where  there  is. a  particu* 
lar  custom  to  the  contrary  ;  and  the  cus^tom  at  North  AUerton  was  too 
far  distant  from  North  Cewton  to  aflact  tlie inhabitants  there  unless  prov^ 
ed  to  extend  to  that  placa  also."  Judgment  for  defeiidanL  [Buller,  ^'ote 

(N  3)  On  the  subject  of  privity,  sea  2  Prest,  Ck>{iv.  327— 345.— f  £<i.} 


9f  «  '^i^tam,  «y 


(wr 


*J^'  ^1?  '^'^  ^J  V«« €9mJUema^  amd im  ihe  imiemi  Mm  per/am 

n^rw«<  tn/A  aW  tkt  ftofffMT  octmpuik  ike  mmeimmdmiikt 
'^  wiii  rf  hi*  feoff tn,  mmd  0fier  ikt  feaffta  rtkmM  if 
' ikardtidU  tkar  ft^ffcr  aU  ikeirriigkL^  iMtkmik 
beem  a  quesium^  if  smcJk  rtteoM  he  gemd  or  me.  Jhd 
eome  knvt  eaid.  thaiaHck  reieorn  ie  weid^  Iwifir  that 
w^»  no  pritiijf  b^twttm  ikt  ftoffeea  mmd  'knr  ftoffm^ 
iuAoreuek^  ae  mo  iemee  woe  muuU  mfer  emekfeeffmmd 
by  the  ferffeee  to  ike  feoff /r^  to  keld  ai  tkeir  miB; 
and  eome  have  said  the  eonirarg,  mmd  ikai  fee  Am 


UTnXT05  OSE  tf,  thai  when  euek  feoffmemi  u  mamde 

[Seci.463.27i  ^^eonfidenee  toperform  the  will  of  ike  feoffor^  ii  thaU 
frorc«  271  •  ]  be  iniended  by  the  taw  (for  ioteitdsieuu  of  bw  wear 
4C  4  8b.  f  H.  7.  tioned  by  oar  author,  wte  ihc  seeUons  in  Ihe  mzrSBB^)^ 
9  ri.  14  H  8.  da.  ^hat  the  feoffor  oug  t  preetntiy  to  occupy  ihe  tarn  « 
y^zn  -Sa  M  '^^  win  of  hie  ftoffeee  ;  andeo  there  ie  the  Hke  kindrf 
4¥K  '    privity  between  thenij  ae  if  a  moji  muike  afeoffmoit 

to  others^  and  they  itnmediaitiy  upon  ihe  ftoffmeni 
[CoKS^  271  b.]    (quae  ineontiftenti  fiuoi  in  <88r  Tideni'.)  witi  and  grant, 

thai  their  feoffor  ahaU  occupy  the  land  ai  iheir  wilij  ^ 


til  b. 


"•f/  their  will^  4<-"  Here  is  impliei,  every  ttnanej 
at  v«  ill  is  at  the  will  of  both  parties^  aa  before  ia  his  pn^ 
per  place  hath  been  shoived. 


LITTLETON.         •^XO  THER  cause  they  allege^  that  if  such  land  fe 
rScct.4eJ4.aJ72  a.  ]ttwM/or(y  shillings  a  year,   4c  then   stithfeffv 

shall  be  sworn  in  assisCj  and  other  inquests  m  piM 
realf  and  aUo  in  /ieas  personal^  of  what  great  tvm 
soever  the  plaintiff  will  deelartj  (73)  ^  And  this  is 
by  the  common  law  of  ihe  land.  Ergo,  this  is  Jot  a 
great  cause.  And  the  cause  is^  for  thai  the  lawwUl 
that  such  feoffors  and  their  heirs  ought  to  occupy ^  4^ 
and  take  andenj'iy  all  manner  of  profits,  issues,  end 
revenues,  4^.  as  if  ihe  lands  wae  their  own,  wiihoui 


(73)  te.  not  in  L.  and  BL  B«r  Rob. 


interruption  of  the  /eojfce*,  natmisianding  such  feoff- 
tnent.  Ergo,  the  same  iato  giveth  a  privity  between 
euch  feoffors  and  tfie  feoffees  upon  confidence^  i^e.  for 
which  causes  Jhey  have  said^  that  such  releases  made 
by  such  feoffees  %ipon  confidence  to  their  feoffor  or  to 
his  heirs f  fyc,  so  occupying  the  lands  {74),  shail  be  good  - 
enough :  and  this  is  the  better  opinionr  ^  it  stemeth. 

(75)  Quaere,  ybr  this  setmeth  no  law  at  this  day. 

K 

Here  is  «  question   moved,   and  the  reasons  of  both         .  271  a, 
•ides  •showed,  and,  as^  it  hath  been  observed,  the  Salter  jy^'^^-^^^  ^yf^^^*  *• 
opinion  is  the   better,   being  Littietoa's  own   0[Httion  sect.  302. 176.340. 
(oS).  .  (500)* 

(74)  Sec,  added  in  L.  and  M.  and  ,      (7^)  This  parag^ph  not  in  L. 
Roh.  and  M.  n<^r  'R6h. 


(O  8)  See  aco.  2  Prest.  Conv.  2a9— 291.  where  it  is  said,  that  the  case 
•f  the  trustee  and  cestui  qtte  trusty  and  the  case  of  a  mortgagor  and  mort' 
gagee  may,  with  great  propriety,  be  referred  to  the  same  principles. 
The  law  on  this  point  will  frequently  obviate  the  objection  that  tliere 
is  not  any  evidence  of  a  lease  for  years;  as  part  of  a  reconveyance  by  a 
nhnrtg^agee  to  the  murto^or ;  or.  by.  a  trustee  to  his  cestui  qtte  trusty  when 
the  aiortgu;<or  dr  cestui  que  inist  hiis  the  possession  of  the  land<  And  a 
recital  of  the  iact  of  possession  will  suffice,  and  by  parity  of  reasoning 
the  proof  of  the  fact  would  be  equivalent  to  a  recital.  lb.  29^  293. 

The  doctrine  with  respect  to  the  persons  ,to  whom  a  release  ^uring^ 
by  way  of  enlargement  may  be  made,  is  thus  summed  up  by  the  l«amed 
writer  to  whom  we  have  just  referred.    "  Every  particular  vested  estate 
is  capable  of  enlarg^ement     Therefore  the  estate  of  tenant  for  years, 
(supra,  sect.  4'>9,  p.  50 1 ),  for  life,  and  either  for  his  own  life  or  per  autre 
vie^  (infra,  -273  b.  p.  500),  or  in  tail  (2   Rol.  Abr.  400.  Shep.  T.  323.% 
aTvl  either  in  his  own  right,  or  in  the  right  of  his  wife  (supra,  273  b.  p. 
60t),  or  even,  it  is  apprehended  of  a  testator  ;  am!  even  the  estate  of  a  te* 
nant  at  will  (supra,  sect.  460,  p.  5D4),  or  nfa  copyhol«ier  (Watk.  Copy. 
36  a.),  or  according  to  the  better  opinion,  of  a  cestui  que  /ruJ^  holding  at 
the  will  of  the  trustees  (supra,  sect.46'2,  463.  p.  506, 507),  or  of  a  mort- 
gagor holding  at  the  will  of  the  mortgagee,  of  tenant  by  statute  merchant, 
el^it,  or  the  like  (supra,  ^0  b.  p.  503.     Shep.  Touch!  ^J2),  may  be  en- 
larged by  release.  But  tenant  at  sufferance  has  no  estate,  nor  is  there  any 
privity  remaining ;  and  a«  li  conseq  leiice  he  is  not  capable  of  a  release  to 
operate  in  enlargement  of  an  estate     Supra,  207  b.  p.  506,     Butler  v. 
Duckntanton,  Cro.  Juc.  169.     In  short,  a  person  who  merely  has  the  pos- 
session, or  holds  by  sufferance,  is  inaccurately  denominated  a  tenant.  Te- 
nants in  dower  and  by  curtesy,  being  those  husbands  and  wives  who  have 
actual  estates,  are  capable  of  such  release.     They  have  a  notoriety  of 
possession,  and  privity  of  estate  with  the  releasor.    Each  of  these  tenanti 
has  an  estate  of  freehold.     It  is  at  the  same  time  observable,  that  before 
the  title  of  dower  is  perfected  by  execution  or  endowment,  the  dowress 
hafl  not  any  estate,  (Gilb.  Ten.  26.  Roey.  Power,  N.  R.  I.  8opra,273a.. 
p.  60t.)  she  has  merely  a  title  of  dower.     That  title  may,  by  way  of  c:<- 
tinguifthment,  be  released  by  the  dowjrcss ;  but  while  she  has  any  inte- 
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272  b  *^And  this  Uhy  the  common  biw.*^    Here  three 

things  lire  to  be  obaerved.  First,  thai  the  surest  constnic- 
tion  of  •  stutute,  is  by  the  rule  and  reason  of  the  com- 
mon law.     Secondlir.that  uses  were  at  the  commoo  lavr. 
W  JT  H.  8.  e^  10.    Thirdly,  that  now  Feeing  the  statute  off'ej  27  H.  S.  cap. 

10  f  which  hnth  been  enacted  since  Littleton  wrote,  hath 
transferred  the  poasessioo  to  the  use,  this  case  holdeth 
not  at  this  day  ;  but  this  latter  opinion  before  that  sta- 
tute was  good  law,  as  Littletoti  here  taketb  it 

(8  Rep.  42  b.)  ,,  y,^^  ^^^  f^^  ^^^^  pritniy,  fye.''  Hereof  it  fol- 

loweth,  that  when  the  law  gives  to  any  man,  any  estate 
or  possession,  the  law  giveth  also  a  ■  privity  and  other 
neces<iaries  to  the  same  ;  and  Littleton  concludeth  it  with 

(Ante,  156  b.)  an  illstive,  ergo^  the  "^ same  law  giveth  aprivity^  which 
{^^^)  is  very  observable  for  a  conclusion  in  other  cases. 

§ 

And  the  (qusere)  here  made  in  the  end  of  this  section 
is  not  in  the  orig^inal,  but  added  by  some  other,  and 
therefore  to  be  rejected. 

273  b.  It  is  further  to  be  observed,  that  to  a  release  that  enu- 

How  a  rrUme  by  «n-   rcth  by  wov  of  enlargement  of  the  estate,  there  is  not 

fargement  sfutll  mure,       ,...-.  i_   ^«_    i.  -j  j 

On  release  of  all  tlu    <>nly  requ I rrd  privity,  as  hatn  been  said,  and  an  estate 
right  to  ienaiitpur      g|^o,  but  Sufficient  wonls  in  law  to  raise  or  create  a  new 

autre  rie,  an  estate  Tor  _.  •  i  ^      *     i-  «    i       ■  <• 

hi4  own  life  passu,      estate.     If  a  man  make  a  lease  to  A.  for  term  of  the  life 

of  B.,  and  after  release  to  A.  all  his  right  in  the  land, 
(Ante,  42 ft.)        by  this  A.  hath  an  estate   for  term  of  his  own  life  ;  for 

a  lease  for  term  of  his  own  life  is  higher  in  judgment  of 
law,  than  an  estate  for  term  of  another  man's  life. 

rnTLKTON.  t^LSOy  releases  according  to  the  matter  in/actf 
(;Spct.46ri.27;^  h*}  sometimes  have  their  effect  by,  force  to  enlarge  the  state 
'^heTi^h7to7elstfor  ^/ ^^^  ^»  whom  the  release  is  made  (p  3).'  ^s  if  I  Id 

years^  an  estate  for  hfe 

passes.  ■ ~~~ 

rosi  short  of  nn  estate.  5h«  x^  not,  in  respect  of  such  interest,  capable  of  a 
release ;  nor  cnii  *>\f*  convey  by  lea*©  and  release,  till  she  becomes  tenantt 
in  other  words,  till  she  has  an  estate  in  do.wer.'*  2  PresL  Cunv.  iS4f 
28.-,— [Brf.] 

(P  3)  See  ante,  N.  (Z  2),  p.  499,  and  n.  (D  3),  and  n.  (E  3),  p.  502. 


eertdin  land  to  one  for  term  of  years  ^  by  force  wha^e" 
of  he  is  in  possession^  and  after  I  release  to  him  all 
the  right  (M  the  riprht,  vide  sect.  650,)  ufhich  I  have  [Coke,  273  b.] 
in  the  landf  without  ptetfin^  more  words  in  the  deed^ 
and  deliver  to  him  the  deed^  then  hath  he  an  estate  but 
for  term  of  his  life,  And  the  reason  is.  for  that  when 
the  reversion  or  remainder  is  in  a  man,  who  U)iil  by 
his  rekffse  enlarge  the  estate  of  the  tenant y  ^c,  he 
shall  have  no  s^reater  estate^  but  in  (7tt)  such  manner 
and  form  as  if  ,7'^)  sitch  lessor  were  seised  in  fee,  and  ' 
by  his  deed  will  make  an  estate  to  orie  in  a  certain 
form^  and  deliver  to  him  selnn  hy  force  of  the  same 
deed:  if  in  suck  deed  of  feoffment  there  be  not  any 
word  of  inheritance  (7K),  then  he  hath  but  an  estate 
/or  life  ;  and  sa  it  is  in  such  releases  made  by  those 
(79)  in  the  retfersion  or  in  the  remainder  For  if  J 
let  land  to  a  man  far  term,  of  his  life^  and  after  Ire^ 
hose  to  him  all  my  right,  wit hotit  more  saying  in' the  1 510)* 

release,  his  estate  is  not  enlarged.     But  if  I  ^release  But  to  a  rHease  m- 
to  him  and  to  his  heirs,  then  he  hath  a  fee-simple;  and}^^^^^'^, 
if  I  release  to  him  and  to  his  heirs  of  his  body  begot-  rittmee  are  necessary, 
teuy  then  he  hath  a  fee-tail.  {*<r.     wind  so  it  behoi^eth  to 
specify  in  the  deedy  what,  estate  he  to  whom  the  release 
is  made  shall  have. 

"  Fhr  term  of  years.^'     So  it  is  if  a  t-elease  be  made  278  b. 

to  tenant  by  statute  staple,  Or  merchant,  or  tenant  by 
elegit  f  as  hath  been  said  ;  and  so  f  ike  wise  to  guardian  in  (Ante,  270  b.) 
chivalry  which  holdith  in  foi*  the  value,  by  him  in  the 
reversion  of  all  his  rio;ht  in  the  land,  by  this  a  freehold 
passeth  for  the  life  of  him  to  whom  the  release  is  made, 
for  that  is  the  greatest  estate  that  can  pass  without  .Ipt 
words  of  inherilaqce. 

If  a  man  make  a  lease  for  ten  years,  the  remainder  for 
twenty  years,  he  in  the  remainder  releafieth  all  his  right 

(76)  tiO'-^  L.»nd  M.  snd  Rob.        (78)  &c.  ^dOed  U  ukI  M.  and 
(17)  ti%  «dded  in  L.  and  M.  and    Roll. 
Huh.  (J9)per  eux^  net  in  t-  and  ^I.  nor 

Roh. 

Vot.  II  4  O 
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io  the  lessee,  lie  shall  bare  aa  estate  for  thirty  years ;  for 
(1  L««.303. 323.       one  chattel  caonot  drown  anoUief,  and  years  cannot  be. 

Ant  198b.)  .  .  ,     .,  ^ 

^  consumed  in  years  {q,  3).- 

(51 1  )*  *  *  *  Si(i  if  I  Hlease  to  him  and  to  his  heirSf  ire.  Here 

it  is  to  be  observed,  that  when  a  release  <iotfa  enure  by 
way  of  enlargement  of  an  e^tate^  no  inberiumcet  either 
in  fec-simple  or  fee-tail,  can  pass  without  a^it  words  of 
inheritance. 

vLlTTWiTON,         BUT  here  noicy  thai  when  a  man  is  seised  in  fee- 
[Sect 467  ^T4^'\^fnple  of  any  lands  or  tenemeniSy  and  another  mil 

t^eenmreiftue  dt       release  to  him  ail  the  right  wMch  he  hath  in  the  same 

nutter  ledroiif  rnida 

relau§d^enlargir  — ■ —  •      — ■ '  — ^ 

Uotstc* 

(Q  3)  But  this  doctrine  leetna  questionable.  It  is  dear  that  a  tern  of 
years,  derived  by  way  of  under-lease,  oat  of  a  term  of  yean,  nftay  merge 
on  tbeir  onion.  Owen,  97  Cro.  Elis.  l7a  I  Leon.  503.  Popb.  Rep.  30. 
^nd  an  estate  for  years  majr  also  merge  in  another  estate  in  revenioo,  of 
the  same  denomination ;  and  it  seems,  that  the  law  does  not  allow  of  any 
differenoa  when  the  reversion  is  ibr  a  longer  or  shorter  «pace  of  time,  ttasn 
the  former  or  preceding^  esjtate.  Shcp.  Touch.  341,  n.  Hughes  v.  Robotham, 
Cro.  E3iz  302.  4  Bac.  Abr.  311 .  ed.  G  wil.  And  the  better  opinion  ap- 
pears t«  be,  that  one  terra  will  merupe  in  another  when  the  more  remote 
term  is  a  remainder.  See  3  Prest.  Con  v.  201 — ^203.  It  seems  clear  abo, 
that  when  two  vested  terms,  one  of  ten  years  and  another  of  the  reveisioo 
for  twenty  years,  vest  in  A„  the  estate  of  the  owner  of  these  temu  will 
determine  at  the  end  of  twenty  years  at  farthest.  The  more  immediate 
term  cannot  continue  beyond  the  ten  years,  and  the  more  remote  tens 
must  end  with  the  expiration  of  the  twenty  years :  and  the  original  tco 
yeai%  will  expire  at  the  same  time  that  the  lease  for  twenty  yean  ii  eom- 
idetin^  the  measure  of  its  duration ;  therefore,  even  admitting  thai  tha 
terms,  in  the  case  above  propounded,  remain  distinct,  Lord  Cokeys  con- 
dusioa  cannot  be  maintained.  But,  if  it  be  applied  to  an  aotiial  tent 
for  twenty  yean,  and  an  additional  or  superadded  inieresse  tennim  of  tea 
years,  to  oonunence  after  the  effluxion  of  the  twenty  years,  or  a  term  of 
ten  yean,  and  such  supeiradded  intereue  termini  of  tw^n^  years,  then 
the  termor  will  have  the  right  of  enjoyment  .for  the  additional  yeart. 
lb.  217,  218.  For  it  is  the  natare  of  that  species  of  interest,  called  aa 
inieretse  temUnif  that  'it  does  not  pass  the  immedi&te  reversioni  althoagfa 
it  is  ^nted  by  the  owner  of  the  revenion.  it  operatea  by  way  of  can- 
tract  only,  for  a  term  to  commence  at  a  future  period;  and  as  there  is 
fvot  any  present  and  immediiite  estate,  there  cannot  be  any  mefger. 
Renoe  it  is  a  rule  that  an  iniertue  termini  will  neither  cause,  nor  pR- 
rent  a  merver.    lb.  307 — 312. 

In  regard  to  xnnder^luuei  and  their  mei^r,  it  is  obaerrable,  that  partly 
as  lord  or  revenioner.  and  partly  as  beneficial  owner,  the  whole  tenSf 
rabject  only  to  the  under-lease,  continues  in  the  reversioner.  The  sar 
render  of  the  under-lease  merely  accelerates  the  right  of  possession  is  the 
iint  leasee,  by  substituting  the  poasesaien  in  the  place  of  the  seignory  or 
revenion.  The  merger,  too,  of  a  lorger  term  in  one  of  shorter  dontioo, 
may  be  accounted  for,  on  the  ground,  that  it  is  merely  a  relinquishment 
Off  the  f  monry,  or  rather  jyesMMton,  to  the  penoo  who  has  the  immediate 
r^veMon)  or.  perhaps,  remaioder.    Jb.  318,  %  IP.— {  EdJ] 


tenements^  he  netdeth  not  to  ^peak  of  the  heirs  of  hivh 
to  whom  the  release  is  made^  for  that  lie  hath  a  fee- 
simple  cU  the  time  of  the  release  made.  (And  the  rea- 
son of  Littleton  hereof  is,  for  that  the  .disseisor  hath  a  i^^^^f  ^y^*  "J 
fee-timpie  at  the  time  of  the  release  made.  And  this  (Ants,  ^a^ 
appeared!  by  that  which  hath  been  said  before,  so  as  re* 
gularly  he  that  hath  a  fee  ^irnple  at  the  time  of  the  re> 
lease  ihade  of  a  right,  &c. '^cedeth  not  speak  of.  hi3 
heirs.)  For  if  the  release  was  made  to  him  {bO)Jhr 
a  day  or  an  houry  this  shall  be  as  strong  to  lUm  in 
lawy  as  if  he  had  released  to  him  and  his  heirs.  For 
when  his  right  was  once  gone  from  him  by  his  release 
without  any  condition^  fyc.  to  him  that  hath  the  fee-- 
simple^  it  is  gone  for  ever. 

BUT  where  (??1-)   a  man  hath  a  reversion  in  fee-     LITTLETdR 
simple,  or  a  remainder  in  fe-simple^  at  M«  ^»wc  <j/'[Sect.  468.8 74'b.l 
the  release  made^  there  if  he  wiil  release  to  the  tenant    (t  KM.  Aht,  48#.) 
for  yearsy  or  for  Hfe,  or  to  the  tenant  in  tail^  he  ought 
to  determine  the  estate  which  he.  to  whom  the  release  is- 
made  shall  have  by  force  of  the  same  release,  for  that 
such  rekasesjiall  enure  to  enlarge  the*  estate  of  him  to 
whom  the  release  is  made  {n^}  (r  3). 

(80)  eiat^  Jieiru,  add«d  L.  »nd        (82)  Uc,  added  L.  and  M»  and 
M.  and  Roh.  Rob. 

(81)  A4M?i«— -tm,  L.  and  M.  and 
Roh. 


(R  3)  Releasee,  like  other  conveyancefl,  reg^olarlj  require  words  of  iiK 
hentanee ;  so  that  unless  the  release  be  expressly  nuUJe  to  the  releasee 
and  his  heirs,  it  will  ^ve  him  an  estate  for  life  only.  But  in  releases  by 
eztin|^iBhment4  as  idiere  the  lord  releases  all  his  rig^t  to  the  tenant,  th# 
•eignory  is  extinct  without  the  word  *"*  hein ;"  for  this  instrument  is  t» 
discharge  the  estate  of  the  tenant,  and  therefore  has  a  necessary  relatioo 
to  the  estate  which  the  lord  at  first  created,  and  consequently  it  refers  to 
those  words  that  in  the  original  of  the  estate  gave  him  a  fee  simple.  Ante, 
9  a.  vol..  I.  p.  4S9.  $6  in  releases  by  way  of  milter  V estate^  words  of  in* 
heritance  are  not  requisite ;  as  where  there  are  two  coparceners  or  joint- 
tenants,  and  one  of  them  releases  to  the  other,  this  gives  a  iee  without 
the  word  *'  heirs,"  because  it  refers  to  the  whole  fee  of  Whieh  they  are 
jointly  seised  by  virtue  of  the  former  feudal  contract,  and  the  release 
only  operates  as  a  discharge  from  the  right  of  another  seised  under  the 
same  contract.  Infra,  273  b.  So  in  releases  by  way  of  mt/Zer  ledroif^ 
the  word  **  heirs"  is  not  necessary,  because  the  disseisor  is  already  seised 
of  the  ioherttanee  iif  force  of  tbe  disnisiiu  Ante»S7&a^  n»  (H  l).^£d.^ 


'jM  •# 


.312*  *Of  tn^  Hficse&t  katb  keen  sud 

274  b. 


LrmXTOT.         ^  UTrAktntitt  it  U  arAerr  a  mnm  kmth  hmt  m  ri^ 
rSe^46V,^74b  3/^  /^  /^^^^  ^^^  jl^^/j^  ^^^  ^  ,-^  ,^  nwf#i—  mt  is 

ike  remainder  in  <ff^  /W  if  »nc\  a  mtom  rtkam  mU 
hU  ri^hi  to  ame  wchia  it  t^t^a-.t  im  ik^  frerlmid.  mU 
A£f  figtU  is  gone*  alhtit  mo  muM'i^m  4r  wma^  ^  /Ae 
luirt  of  him  to  wham  ihe  rtUtnt  is  tmade  Fmr  if  / 
lei  lands  \^%;  io  one  for  term  of  Ai»  /i/r.  if  I  mfiee 
*275  a.  release  *to  him  to  talnrge  his  estate  it  bekactih  timt 
I  rtUafie  to  him  and  to  hi»  h*^ir$  of  his  k  -Jjy  tatgender 
ed^  (M;  or  to  him  and  his  heir*,  or  bt,  these  words-  2b 
have  and  to  ho^d  to  him  and  ^iis  heirs  >5;  of  tus  kaig 
enf^endertd^  S^j,  or  to  the  heirs  male  of  his  bod^  en- 
gendertdf  or  such  I' At  estates,  or  otherwise  he  hath  no 
greater  estate  than  he  had  before, 

UTTLET05.         BUT  if  m^  tenant  for  life  fet'eth  tie  sawu  land 
(^^^^'^^'^'^^^^  aver  to  another  ///r  term  of  ihe  life  ef  his  lessee,  the 

remainder  to  avothtr  in  fee,  now  if  I  reUose  to  him 
to  whom  my  tenant  made  a  lease  far  ti^rm  tf  Hft 
'S7),  I  shall  be  barred  fcfrev  r.  albeit  that  no  meutism 
be  made  of  his  heirs,  for  thnt  at  the  time  ^f  the  re- 
lease made  I  had  no  reversion,  but  only  a  right  io 
;pasi,a27.)        have  the  reversion      For  by  sttch  a  reletise,  and  the 

^^  -    .  ,  remainder  over,  which  my  tenant  made  in  this  eate, 

rCoKE,  *4:75  b.]  ,.        ..       J   ,o  .  *      #1.       ^-     ^ 

*"  yw3^  ma^^^       Tny  rewTSioft  was  dtsconttnurd,  (S-*)  ^c.  (htre  di-con- 

tinue  is  in  a  lar^  ^etise  i.fkeo    k»r  itfvej^t-d,  tbiiugn  the 

eotry  of  the  lei^^or  be  "ut  trk«D  away,  i^hich  is  implied 

in  thi««  ifc.)  and  this  release  shall  entire  to  him  in  the 

remainder,  to  have  udvatAage  oj  it,  as  well  as  to  the 

tenant  for  term  of  life  (1). 

(83)  ou  UnfmmUf  added  L   and  ewJ^t  engendrts,  not  in  L.  and  SI* 
M.  and  Roh.  nor  Roh. 

(84)  QUy  not  in  L.  and  M.  nor  -(87)  e«o— /«o,   L-   and  M.  md 
Roh.  Roh. 

(JiS)  males,  added  L.  and  M.  and        |78)  ibc  not  in  L.  and  M.otr 
Roh.  Roh. 

(86)  on  a  ItM  htirti  males  de  ton 


(1)  Her*  i,xmet<Hi  thorn  the  operstiao  of  a  rele«»  4»  mOUrh*^ 


FOB  to  this  inieni,  the  tenant /or  termoflife,  ^'^7J'^^Y^^\ 
he  in  the  remainder ,  are  as  one  tenant  ihlaWf  and*-'  ^^  ,  '    *■* 

are  mo  if  one  tenant  wete  sale  seised  in  his  demesne 
ma^  of  fee  at  the  time  of  such  release  made  unto 

***  Jlre  as  one  tenant  in  law.^^   'Which  »8  certainly  (513)* 

true  in  this  ease  of  remainder  ;    and  so  it  is  also  in  case  275  b. 

of  a  reTersion  ;  as  if  a  disseisor  make  a  lease  iur  life^  and 
the  disseisee  doth  release  all  his  right  tu  the  h^ssee,  this 
release  shall  enure  to  him  in  the  rev^ersion,  albeit  they 
ha^e  several  estates,  as  hath  been  said,  which  in  im|ilied 
ia  this  {^c.J  • 

But  if  a  disseisor  mak«^  a  lea^  for  life,  the  remainder 
in  fee,  albeit  they  to  some  |)ur|iOses  fas  here  is  said)  aie 
as  one  tenaut  in  la^,  yet  if  the  disseisee  f>  lease  all  actions 
to  the  tenant  for  life,  after  the  death  of  the  tenant  for 
life,  he  in  ihe  remainder  ^h<ill  not  take  hemiitof  this 
release,  for  it  extended  only  to  the  tenait  for  life,  as  it       ,    . 
is  holden  fdj  in  Edward  AUham's  case.     And  iq  like  /^^  ^j^^  q j-^,]  j^ 
manner,  if  the  disseisor  makes  lease  fur  lifi-,  and  ihe Edw. Altham*8 case. 
diss«  isee  release  all  actions  to  the  les^e,  this  enureth  not^  o»  »»«5  • 
to  him  in  the  reversion  ;    and  so  our  author  is  to  be  un- 
di-rstood  of  a  releasi'  of  rights,  and  not  of  a  release  of 
actions,  to  the  tenant  for  life,  as  io  or  fur  the  benefit  of 
him  in  the  remainder  or  reversion. 

Littleton  having  before  spoken  of  releases  which  enure  275  a. 

by  way  of  enlargement,  by  wa;  q(  mitter  Vestatey  and        (Ante,  279.) 
by  way  of  mitter  le  droits  here  speaketh  of  a  lelease  of 
aright  which  in  some  respects  enureth  by  way  of  extin- 
guishment.; as  in  this  case  wi.ich  Littleton  here  puUt:th, 


trben  made  to  the  feoffee  of  the  dineisor.  The  feoffee  is  in  by  tHle ;  his 
estate  cannot  be  devested  or  disafiinned,  but  by  an  act  eqoal  to  that 
which  created  it  A  release  does  not  affect  hU  poaicsiion  or  title,  but 
discharfei  it  from  the  rig^ht  of  the  releasor ;  so  that  whether  the  whole 
fee  is  in  the  feoffee,  or  carved  oQt  into  particular  estates,  it  remains  unal* 
tered  by  the  release,  except  as  it  is  di9chai';g;ed  by  it  from  the  right  of  the 
releasor^Bufier,  Note  338.] 


<M 


vt  re^vort  -fir  t- f  «•*>    f  • 
*275  k. 


T3  H,  Tb*-*-  is  a  <!  Terf :*t  >»*«v*^  a  release  t>-»t  ewsfrtj  br 

f-?!!^^**  ^  **'**^     wa-t  of  «"I*rr?xe't  of  tre  **a"c  a-4  cr  wit  of  anJEto- 

S14  •  r^ttaft   't  -    ;    •'cr  *-€-   a-  *^\^'Jt  ptwe^i  ^T  way  «f 


im  ^.  ".v.  T  •  *..  \  fi\.  ^^  K'>t'-at  •  ar, :  K  '  !•  wif  ,  a  'f  I  a  Lh  r  pEr<c*v  aad  to 
«w  4Mr  s/*'.«4/^tt%t/n!,  t  '■'if  \f^\T^^  tA-  u»  r  i  :;erfor.  r-  y-aftt'h  ai  ^ts  ri«ht  l»  tike 
H^j^mdw^^  ow  |>y.i^„.f  t/,i,  %r,ali  cr.tare  bv  war  ci  stf7i!er  FaiaUj  aad 
«  '^.•c/  <ft^',  c  f<.vMu<  wA  ^y  waj  of  ^rtarreine'  t  of  ;he  #«;  ate,  ^ecai■e  dbe  has- 
Jit '.  Jt^i'^Zr<rA '""^      **'**  *   fe«-^iinpfc-,    ad   ntt-j-tn    r«l  to 


^mh^M^  .'.the  .       I.  r 


(T  7^  Wbun  two  «r  ar*or»  p^rw«»  t*cc=«  «3t*^  rf  Ac 

•R'ir^  bj  waj  </  «t//^>'  /'crt'^/«-      F  r,r  wbere  two 

l>7  (*k«  anae  Je-Jilaj  oootrMt.  «ne  o<  theru  mar  ds 

b«r^,6!  of  tadi  coiAratt  ttj  a  reieaae  ,    tecaoae  «>  nrtaaiety  i> 

Ibr  tb«re  waa  a  Hi^cKot'n>ot<in#t5  ■..  xht  ^nm  Uncial 

tvo  eofiftreetten  coa^  u  to  one  entire  fell.  dIcHflMlv 

caator«  ami  tber^iore  tn^y  m»r  relemse  ^.^iTateij  to  ca 

they  take  by  the  Ibrmer  descent,  which  eUaUniiwI  then  ■  . 

Witho'Jt  attj  ntAan^iy.     Bat  9:ixx  e»iMPDtntn  Jo  also  traamt 

catatM  to  tb^rr  cr.;:ir«n,  tbej  may  aho  pw*  tlieir cAatcf  by t-*^-*^ 

Bienla.     Bot  josnt-tooants  ean  on^  p«i  tbev  attates  to 

rel^aie,  Ibr  they  all  oooe  id  hj  the  tint  feiaiat  oaotract . 

a  %'<t.ffn\  feoAD«nt  canmjft   jpVe  anj   farther  title  or  ortonety* 

every  penoo  n  Hi|ipoBed  to  be  m  by  hit  eider  title,  whidi,  m  the  ewe  of 
jaint-teaanu,  h  the  orijrinal  ie<Aient,  ao  that  a  seoood  feolmmt  would 
be  u«eicH.    in  release*  that  eourc  by  way  of  aHlKr  TtaUU^  wotda  oC 
inhenunee  are  vu  nee^wary,  for  the  partie*  are  not  in  by  the  release,  but 
by  tb«r  orj<nrial  feodel  contract.  wh;rh  r-aase-J  an  iDhentancse,  and  tlir>  re- 
i^J>"*y  «l«Aafg*d  tbe  n^hl  or  preteosjoo  of  one  of  them.  Gilb.  Ten. 


^>rie  tenant  io  coamion,  we  hare  teem  cannot  release  to  his  c«npaiii«a« 
baaase  they  hare  distinct  freehold!,  but  they  mast  pass  their  estates  by 
feoffmrat  and  lirery  of  aeisui ;  for,  as  theT  were  created  by  Jiflecent  arts, 
«»J  diHereot  Itreriet,  they  mu«t  al*o  foM  to  each  other  by  distinct  Hre. 
net.     Ante,  200  b.  rel.  | .  p.  7V4.     «iib.  Ten.  74.— {IW.] 


Cjf  XL.  OP   UIJU8E5.  ^07 

re)  If  there  be  three  joint-tenanta,  an4  one  release  to  ^»'«^«^*»^«/ 

*    -^  •'  .  three  jotni'ienantt  to 

one  of  ithe  other  all   hM  rig'it,  tliis  ^artj  th  by   vayo)  one o/*  Aw  eom^anums, 

miiier  Pestate,  an.»  passeth  the  whole  fee-simple  with- jfjJ^^J^**^  •»»''«'• 
out  the  word  (heirs).    JBiit  if  there  be  two  joint  tenants,  («)  40  E.3.41. 
and  the  one  of  them  release  all   his  ri»ht  to  the  other,  ^g-^'^^i^-^-^g 
this  doth   not  to  all   purposes  enure   by  w^iy  o(  mifier  but  a  release  bjf  one  of 
Peatate^   for  it  mateth  no  degree,,  and  he  to  whom  the  oS^^W/iw/  to  all 
releaae  is  made  shall  for  ma- ly  purpo-es  be  adjudged  in purpoeet enure  de  miu 
from  the  first  feoffor,  and  this  release  shall  vest  all  in  the 
other  joint-tenant  without  the  word  (heirs). 

But  if  there  be.  two  coparceners,  and  the  one  release  ^  releage  byneof 

itro  coparceners  to  the 

all  his  right  to  the  other,  thi^  shall  enure  by  way  of  mi7-  other,  u  enures  de  ma- 
ter Pesiatey  and  shall  n>ake  a  d  '«ree,  and  without  the ''T 'l*^^*' ,    ---  »  « 

J^  ,  lO  ti.  4.  J.  D.  Of  H.  o. 

word  (heirs)  shall  pass  the  whole  fee  simple.     And  it  is  tit.  Alienation.  Br. 31. 
to  be  observed,  that  to  releases   that  enure  by  way  ^1^^^%^^^^^^'^' 
miiier.  Pesiaie,   there  must  be  privity  of  estate  at  the  Words  of  tnkeritance 
time  of  the  Please.  ^^"^S,?*:^. 

But  privity  of  estate 
ti  requisite. 

If  two  coparceners  he  of  a  rent,  and  the  one  of  them  (^  ^°^'  A***"-  ^^ 
^take  the  ter-tenant  to  husband,  the  other  may  release  ^o  (5li)* 

her,  notwithstandintr  the  rent  be  in  suspense,  and  it  shall 
enure  by  way  of  mitter  Pesiate,  and  she  may  release  al- 
so to  the  ter-tenant,  and  that  shall  enure  by  way  of  ex- 
tinguishment :  but  if  she  release  to  her  sister  and  to  her 
husband,  it  is  good  to  be  seen  how  it  shall  e,nure« 

Littleton  has  now  spoken  of  releases  that  enure  by 
way  of  enlargement  of  the  estate,  of  releases  that  enure  /g  ^^  4^  3  ?  \^L 
by  way  o(  miiter  Pestaie^  and  of  releases  that  enure  by  280 1.) 
way  of  mitter  le  droit.  So  as  of  that  which  hath  been 
said  by  our  author  of  releases,  it  app^areth  that  some  do, 
enure  by  ^vgy  of  enlargement  of  estate,  some  by  way  of 
niiiier  Pesiate,  some  by  way  of  mitter  le  droit f  by  way 
of  entry  and  feoffment,  and  some  by  extinguishment. 


CHAP.  XLl.» 

(51«)* 

SAMS   SUBJECT. 


OF    A    CONHRMATION. 


.  CoimRU^TiON,  confirmation  cometh  of  the  verb(*) 

Btfiniium  9f  a  eon-    confiTtnoTti  quod  est  firmum  facere :  aod  therefore  it 
firmaiimi'  is  said,  that  confirmatioomnes  supplet  d^ectuif  liAt  id 

Braet.* Ub.  2. 5S.      '  gtiod  actum  est  abinitio^  non  valuit.     A  confirmaiioD 

is  a  conveyance  of  an  estate  or  right  in  esse^  whereby* 
voidable  estate  is  m«de  sure  and  unavoidable,  or 
whereby  a  particular  estate  is  increased  (a). 

Its  nature aruTopera-      A   confirmation   doth  not  Strengthen     a  void  estate 
5"*    ,.,-.-.,««     (*)•      Confirmatio  est  nuiia  ubi  donum   prmcedens 

Braet  lib.  8.  fol.  27.     ^   '  *'  ^ 

58.    3«H  6.34.37.     , — * 

F1»  Com.  Count  de 

Leicester's     case.     3      j^j  A  cwi^rmo/ton  ie  an  approbmUon  o^  or  awentto,  an  estate  tU-dy 

a       Ia^v^  f  o     '  created ;  by  which  the  oonfiunor,  as  fiur  as  it  is  in  hia  power,  8treog:th« 
nrm,  ^.  SZ  h.  J. ».       ^j  „,|j^  jt  y^^^     It  |j„  tjjij  operation  only,  with  respect  le  eiUtei 

99idabk  or  deieasible ;  but  it  has  no  operation  on  estates  wfaidi  are  ab* 
solutely  fHnd  Such  words  may  be  used  in  a  ootifirmation  ai  may  lO* 
crease  or  enlarge  the  estate ;  but  that,  as  Lord  Chief  Baron  Gilbert  ob- 
serves, is  l>y  Ibrce  of  such  words,  and  is  fereisn  to  the  business  of  ooo* 
firmation.  Gilb.  Ten  75.  [Bu/Jer,  Note  2i>3.J  And  wherever  on  astttft 
is  to  be  enlarge  by  a  confirmatioo,  privity  is  requisite,  aa  well  as  in  Ui» 
case  of  a  release.  Infra,  '^96  a.  The  effect  of  a  confirmation  is  to  pv< 
validity  to  a  voidable  or  deieasible  estate ;  bat  it  cannot  operate  upon  >n 
estate  which  is  absolutely  void.  Supra,  S95  b«  The  proper  ttchnNU 
words  of  a  confirmation  ure,  ratify,  approve,  and  confirm.  Infra,  sect  5Wj 
but  the  words  ^*  i^ive  and  grant,  or  demise,**  have  the  same  effect  in  toae 
cases  as  the  word  **  confirm."  Infra,  sect.  531.— [£<£.] 

(B)  Though  it  be  a  rule  that  things  ^so  facto  void  cannot  be  DMe 
g^ood  by  acceptance,  yet -it  is  not  without  exception ;  as  if  tenant  in  tau 
makes  a  lease  to  commence  infuturo^  and  dies  before  the  day,  and  toe 
lessee  enters,  the  issue  in  tail  may  have  aa  action  of  trespass  agaimt  IiUDi 
or  he  may  by  acceptance  make  it  good.  Prr  Holt,  0- J-  PvUer^^'- 
Pvrf,^rK  12  Mod.  861,— [  J5rf.] 


est  invalidum^  et  ubi  donatio  nulla  omnino  nee  vafehii 
confirmatio:  for  a  confirmation  may  make /»  voniabtle  or 
defeasible  estate  ^oo),  bat  it  cannot  work  upon  an  eatate 
that  is  r')id  in  la^v.    Nan  valet  confirmatio  nisi  ille 
qui  confirmat  sit  in  posaessione  rei^  vcl  juris  unde  fieri 
debet  confirmation  et  eodem  mqdo  nisi  ille  cui  confirm 
matio  sit\  sit  in  possessions    And  another  s^ith,  (a)  (a)  Fleta,b*b.  3. 
Confirmare  est  id  quod  prius  infirmum  fuit  firmare*  ^^  ^  * 
Et  donationum  alia  incepta^  et  defectiva^  et  post  tern- 
pus  confirmata^  *  confirmatio  enim  omnem  supplet  de-  (517)* 
fectunty  poterit  enim  esse  inpendenti  donee  per  ratihu- 
Utionem  hairedis  dim  ad  sstaiem  perveneHt  roboretur. 

Here  it  is  to  be  observed,   that  there  be  two  kinds  o(.The different  kinds, 
confirmations,    viz.    confirmations  express  or  in  deed, 
whereof  Littleton  (sect.  515)   hath  put  three  examples^  • 

and  confirmations  implied,  or  in  law,  whefreof  LittletoQ 
hereafter  speaketh  in  rhis  chapter.     Quaslibei  confirma-^^  »  fl  142 
tiOy  aut  est  perficiens,  erescetiSj  out  diminuens  ;  and  Beamond'9  case. 
of  all  these  Littleton   ptittoth  examples  in  this  chapter.  *'^«^*»"*^-  3-  cap.  14. 
And  hereof  Fleta  saith,   carta  autem  de  confirmatione 
est  ilia  quas  alterius  factum  consolidat  ^  confirmat  fy 
nihil  novi  aitribuity  quandoque  tamen  confirmat  4r 
addit  (1) 

•tf  DEED  of  confirmation  is    corwmonly  in    this     LITTLETOV. 
formy  or  to  this  effect :  Know  all  men,  ^c,  that  I,  Jl.  [^conH^^^'i^i^^ 
of  B.  have  ratified^  approved,  and  confirmed  to  C,  ofdttd^  ijfwfuu  wordt 
D,  the  estate  and  possession  wMch  I  have,  of  and  in^"^^' 
one  messuage,  4'C.  with  the  appurtenances  in  F,  fyc. 

Here  first  our  author  shows  what  a  confirmation  is :  ^95  \^^ 

Bnict.  lib.  1.  fol.  9%  b. 

^*  Baiificasse,^^    Ratificare  est  ratumfacere,  and  is    ^  '\iA9H3. 
sequipollent  to  confirmare^  which,  as  hatli  been  said, 'is 
firmumfacere. 


(1)  See  9  Rep.  142.  where  Sir  Eilward  Coke  brings  examples  of  these 
different  operations «f  a  eoofirmation.    [^Butler. "] 

Vol.  zi.  4  h 


^:o  ev  ▲  coNrisMATioir.  book  iu 

<'  m^pprobasse"  cometh  of  ad  and  proboy  wht«h  is  to 
make  perfeet  and  good. 

LITTLETOir.  ALSO^  in  some  «m«,  this  vejrb  dcdi,  (1)  or  thhvtrh 
[Sect  531.301b.]  eonce^si,  Aa/A  the  same  effect  in  substance^  and  shall 
«.  Confirmation  in  enure  to  the  same  intent,  as  this  verb  confirmavi.  Ai 
ernietL  if  I  be  disseised  of  a  carve  of  land,  and  {i)  I  make 

such  a  deed  ;  sciant  prassentes,  &c.  qudd  dedi  to  the  dis' 

Opermtiwn  tf  Ae  wordseisoT  (3),  9rc  or  qii6d  concessi  to  the  said  disseisor^  ih$ 

^^^^^  saidoarvcy  i^c.  and  I  deliver  only  the  deed  to  him  with' 

'    (518)*  ^'^  ^^y  livery  of  seisin  of  the  land,  thi^  is  a  good  *coi^ 

firmation,  and  as  strong  in  law,  as  if  there  had  beeri 
in  the  deed  this  verb  cohtirinayiy  4*c. 


301  ii^  Here  Littleton  proceedeth,  according  to  ihe  former 

divisiooy  to  show  worJs  that  in  law  do  amount  to  a  qc*q- 

firmation.     And  here  is  to  he  observed,  that  some  words 

are  large,  and  have  a  general  eziont,  and  some    hare  a 

BrnrtJib.  t.  fol.  59  b.  proper  and  particular  application.     The  former  sort  may 

faits  103.^^2^*6  42.^^'^^'"  ^^®  latter*;  as  dedi^  ot  concessit  may  amount  to  a 
14  M.  4. 36.  19  H.  6.  grant,  a  feoffment,  a  gift,  a  lease,  a  release,  a  confirma- 
93E.  3.  BrUfeifdi.  ^^^"»  *  surrender,  &c.  and  it  is  in  the  election  of  the 
Brooke  tit.  Confirm,    party  to  use  to  which  of  these  purposes  he  ^ilL 

Jjr  H.  6. 17.     Dyer 

8  ELz.  4  H.  7.   10    C2F.4.56.    40  E.  3.  31.     (Sid.  452.    Plo.  196.    Rep.  17  ■. 

1  Rol.  Abr.  483.  Noy  66.) 

14 H.  4. 36.  Lib.  5.  ^^^  ^^  *®  whom  such  a  deed  comprehending  dedi^  &c. 
fol.  15  in  Newoo-       is  made,  may  plead  it  as  a  grant,  as  a  release,  ©r  as  acott- 

firmation,  at  his  election  (n). 


lASOBCUe. 


*20l?  a.  ^^  *  parson  and  ordinary  make  a  lease  for  years  of  the 

glebe  to  the  patron,  and  the  *pa!ron  by  his  deed  granteth 
it  over,  or  if  the  disseisor  granteth  a  rent  to  the  dissei- 

(1)  oil — f/,  L.  ami  M.  end  Roh.  (3)  'ke.  vbl  ^ccd  co-tc«8SI  a  U 

(-)  P^i*>  added  L.  aad  M.  and    disseisor^  ice,  not  in  L.  and  M.  oor 
Roh.  Roh. 


(D)  But  a  l#»:\«e  ami  rnlea^e,  either  at  the  oommon  law,  or  throujfc  tbe 
medium  of  a  bar<»:nin  an  J  sa|p,  c«nnot  be  pleaded  as  a  feoffment,  Bro. 
Feorrmpnt,  y\.  44.  Vin.  Abr.  ».  2.  t>l.  I.  2  Freat.  Conv.  2J8:  nor  tit 
grant  oi'  xJtm  rev  ei  ^ion.     Aoy.  66. — [£.V.] 
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aee,  and  he  by  his  deed  i^ranteth  it  over,  and  after  re-en- 
ter ;  in. both  these  cased  one  and  the  iame  words  do 
amount  both  to  a  grant,  and  to  a  confirmation  in  judg- 
ment of  law  of  one  and  the  same  thing  ;  ne  res  pereat 

And  so  it  is  if  a  disseisor  make  a  lease  for  h'fe,  or  a  gift  in  (^Jt  280.  ?ast,^8. 

\  ,      .       S  tiepf  15, 16. 

tail,  the  remainder  to  the  disseisee  in  fee,  the  disseisee 

by  his  deed  granteth  orer  the  remainder,  the  particular 
tenant  attbrneth,  the  disseisee  sh^Il  not  enter  upon  the 
tenant  for  life,  or  in  tail,  for  then  he  should  avoid  his  own 
grant,  which  amounted  to  agrautof  the  estate,  and  a  con- 
firmation alio.  . 
«                                                 « 

Est    ay.tem     conjirmatio  quasi    qusedam  raHha-  302 1. 

bifio,  sufficit  tdmen  quandoque  per  se,  si  etidm  in  ^g  Bnct,  lib.  2.  fol.  59  b. 
contineat  donaHonem,  ui  si  dicat  quis^  dedi  et  confir- 
mavt,  licit  juVari  po'ssit  cj?  aliqud  donaiiohe  prsece-  ' 
dealt, 

» 

(51 9  j* 
*But  a  release;  confirmation,  or  surrender,  &t.  cannot  (4  Rep.  80  b.  «Cro. 

amount  to  a  grant,  &c.  nor  a  surrender  to  a  confirmation,  y\o,^1  358.) 

or  to  a  release,  &c.   because  these  be  proper  and  peculiar 

manner  of  conveyances,'  and  arc  destined  to  a  special 

end  (fi). 

^^  Dedi  et  coricessif  ^c"  Here  is  implied  that  there         "rfcimw.'' 

be  more  words  than  dedi  and  concessiy  that  will  amount 

to  a  confirmation,  as  dimisi.  (b)  In  ancient  statutes  and  ^^^  33  £.  3.  Briefe 

in  original  writs  as  in  the  writ  of  entry  in  casu  proviso^  ^*-    ®''^^*  ^J: , 
^    .     .,.      '  ,  ;  \  'Confirm.  20.    Vid. 

in  eonsimm  dasu  ad  communem  legem^  and  manyiestutdeGlocca.  4. 

» 

others,  this  word  dimisi  is  not  applied  only  to  a  lease 
for  life,  but  to   a  gift  in-  tail,  and  to  a  state  in  fee.   (c)  (o)7£.3.9. 
Also  if  a  man  make  a  lease  to  A.  for  years,  and  after  by   .  '"^' 

his  deed  the  lessor  voltiit  qudd  habcret  et  teneret  terram 
pro  termino  vitx^suas ;  this  is  adjudged  by  this  verb 
(volo)  to  be  a  good   confirmation  for   term  of  his  life.' 


(E)  That  a  release  may  operate  as  a  substantive  g^rant  when  jt  is  made 
by  the  owner  of  a  reversion  or  remainder,  see  2  Prest.  Con  v.  332.  439, 
A»  to  the  effect  of  the  word  *  grant*''  in  implyiiig  a  warranty,  see  aiit«, 
p.  ^2,  254.  n.  (I)  ana  (K).— [ITrfJ 
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I 

Benignl  enim  /aeiendm  sunt  interpretatianes  carta" 
rum  propter  simplicziatem  laicarum  tU  rta  magii  va- 
(Pio.  169.)         leai  quclm  pertai, 

UTTLTTTON.         ^LSOj  if  a  man  be  disseisedy  and  the  disseiMr  die 

[Sect  ^34.302  i,^$eisedf  and  his  heir  is  in  by  descent^  *  and  after  the 

-  On  hint:f^ffmefU  6^;  disseisee  and  the  heir  ( i )  of  the  disseisor  make  joint!}/ 

lutr,  u  operaifsat  to    a  deed  to  another  in  fee^  and  livery  of  seisin  is  made 

j^hiT' "  *  *•[*•  vpon  this,  {as  to  the  heir  of  the  disseisor  that  sealed  the 

•302  b..         deed)  the  tenements  do  pass  (5),  and  enure  by  th» 

same  deed  bj/  wffy  of  feoffment  ;  and  as  to  the  dis^ 

feisee^  who  sealed  the  deed,  this  shall  entire,  (b)  6tf/ 

by  torn)  of  confirmation.     But  if  the  disseisee  in  this 

case  brings  a  writ  of  entry  in  the  per  and  cui  against 

the  alienee  (7)  of  the  heir  of  the  disseisor  ^  quaere^  how 

he  shall  plead  this  deed  against  the  demandant  by  way 

of  confirmation  (8). 

3Q3  ^  "  Qussre^  how  he  shall  plead  this  deed^fi^e,^'  He  may 

Lib.  1.  fni.  146, 147.<  plead  the  feoflfnient  of  the  heir  of  the  disseisor,  and  the 
Miyowe'scaie.  con^imation  of  the  disseisee,  as  it  hath  beea  pleaded  tn* 

allowed. 

(520)* 

3(^^  g^  •"•/?.?  to  the  heir  of  the  disseisor,  ^c  the  tenements 

*302  Ik  do  pass  by  way  of  feoffment.^'  For  'the  land  shall 

ever  pass  from  him  that  hath  ihe  state  of  the  land  in  him* 

As  '\(  cestuy  que  use  and  his  feofieesi  after  the  statute  of 

21 H.  7. 34  b.    PI.      1  R.  3«  and    before  the  sti^tuic  of  27  H.  8.  cap.  10  had 

W^hl*'8'^;!"(6^R^^  J^*"^^  *"  *  feoffment,  it  shall  be  the  feoffment  of  the 
15  a.)  feoffees,  because  the  state  of  the  land  was  in  them. 

PI.  Com.  59  a.    PI.        So  it  is,  if  the  tenant  for  life,  and  he  in  the  remainder,* 
Com.  140.  in  Brown-  or  reversion  in    ft'C,    join   in  a  feoffment   by  deed;  the 
13  H.  7.  14.    13  E.  4.  Hvery  of  the   freehold  shall  move  from  the  le:<scei  and 
ii*'ii?L^^^'^i*  oo«     ^^6  inheritance  from  him  in  the  reversion  or  remainder, 

JW.  16  Si  1/  hi.  3oy. 

(Sid,  8:?.)  (I  Rol.       from  each  of  them   according  to  his  estate.     For  it  can- 

Abr.  6.U)    (Anw, 

)  ?•«»'•;      ^4^  1^  rfiwiwr,  not  in  L.  and  M,      .  (6)  tinonr-metj  L.  and  M.  a"^ 

nor  Roh.   *  Roh. 

(;>)  tl  uront^  not  in  L.  a%d  M.  nor        (7)  rffi— /«,  L.  and  M.  and  Rw»' 
Roh.  *   (B)  ^c.  not   in  It.  and  M.  nor 

Koh. 


I 
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not  be  adjudged  by  law,  that  the  feoffment  of  tenant  for 
life,  doth  dravir  the  reversion  or  remainder  out  of  the 
lessor  or  him  in  remainder,  or  doth  work  a  wrong  be* 
cause  they  joined  together  (f). 

If  there  be  tenant  for  life,  the  remainder  in  tail,  &c.  Lib.  i.fei.Ta.    Bre< 
m*  tenant  for  life  aiid  he  in  the  remninder  in  toil  levy  ^5"^.)*"*'    ^^'**' 
a  fine,  this  is  no  discontinuance ^or  divesting  of  any  es- 
tate in  remainder,  but  each  of  them  pass  that  which  they 
have  power  i^d  authority  to  pass. 

•  m 

A.  tenant  for  life,  the  remainder  to  6.  for  life,  the  re-  iTElue.  Dyer  339. 
mainder  in  toil,  the  remainder  to  the  right  heirs  of  B.  ;(*  ^^^'  ^^'^ 
A.  and  B.  join  in  a  feoffment  by  deed,  albeit  it   may  be 
said  that  this  is  the  feoffment  of  A.  and  the  confirmation 
of  B.  and  consequently   he  in  the  remainder  in  toil  can- 
not enter  for  the  forfeiture  daring  the  life  of  B.,  but  be-    (iLeoi  37. 361} 
cause  B.  joined  in  the  feoffment,  which  was  tortious  to 
him  in  the  remainder  in  toil,  and  is  pariiceps  criminisj 
therefore  they  forfeited  both  their  estotes,  and  he  in  the 
remainder  in  toil  might  enter  for  the  forfeiture.     But  if 
he  in  the  reversion   in  fee  and  tenant  for  *life  join  in  a  (531)* 

feoffment  by  parol,  this  shall  be  (as  some  hold)  first,  a  . 
aurrender  of  the  estate  of  tenant  for  life,  and  then  the 
feoffment  of  him  in  the  reversion,  for  otherwise,  if  the 
whole  should  pass  from  the  lessee,  then  he  in  the  rever- 
sion might  enter  for  the  forfeiture,  and  every  man's  act 
(ut  res  magis  valeatj  shall  be  construed  most  strongly 
against  (iimself  (a). 


(T)  Tenwat  for  life,  and  he  in  the  remainder  in  fee,  make  a  lease  i^r 
yearB  by  deed  indented ;  the  lessee  bein^  ejected,  declared  upon  the  de- 
mise made  by  the  tenant  for  life,  and  the  remainder-man  ;  and  adjudg^ed 
against  the  plaintiff,  for  living  the  tenant  for  life,  it  is  only  the  lease  of  the 
tenant  for  life,  and  the  coofirmation  of  the  remainder-man ;  and  he  oag;ht 
so  to  hare  declared,  1  Inst  45  a.  So  if  two  joint  tenants,  two  tenants  in 
eommon,  or  tenant  fer  life,  and  he  in  the  remainder,  join  in  the  ^ant  of 
a  Qopyhold,  one  fine  only  is  doe,  and  it  shall  enure  as  ,one  gjant  only ; 
ao  if  a  surreader  be  made,  and  aHer  a  common  recovery  is  "had  by  plaint. 
In  the  nature  of  a  writ  of  entry,  for  better  assurance,—- one  fine  only  shall 
be  paid.    Co.  Copyholder,  162, 163.     [Butler,  266.] 

(6)  if  tenant  for  life,  and  he  in  the  remainder  or  reversion,  join  in  a 
feoflment  by  deed^  the  freehold  passes  from  ^e  tenant  for  life,  and  the 
deed  ef  feoffinent  amoooti  to  a  g^rant  of  the  reversion ;  biK  in  the  Gate 
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On  imnt'feoffment  by      And  it  IS  io  be  ohoerred,  that  Littleton  here  putteth  a 

dusetsor and disteiiee^    ,  .  ^,  .  r^i.      i-       •         •  ^    i       ai 

1/  opeveiu  at  to  the     defcent,  80   as  the  entry  of  the  diseeiaee  is  not  Ifwiul ; 

diuettor,  a*  a  eqnfir-  for  if  the  dimeifor  and  ditaeisee  join  in  a  charter  of  feoff- 

menty  and  entor  info  the  land,  and  make  livery ^  it  shall 
be  accounted  tlie  feoffment  of  the  disseisee,  and  the  con- 
firmation of  the  disseisor. 

LlTTLpxoN.         ^ND  in  some  case  ti^deed  of  confirmation  is  good 
I  J^  ^    ^l-  "*  t*  ^  and  available,  iohere  in  the  same  case  a  cUed- of  release 

o>  i^onjirmatien^  by  ^ 

and  f  uhom  to  be       is  not  good  noT  available.  As  if  [let  land  to  a  man  for 

Cmjirination  by  the    ^^^  ^^  ^*  '^^^'  ^^  IctMh  the  Same  to  anothevfor  term 
donor  to  the  lessee  for  of  forty  years^  byfoTcc  of  which  he  is  inpossessian ;  if  I 

r/>"«^oorf,('n^/'!^*y  ^y  deed  con frm  the  estate  of  the  tenant  foryean^ 
release  uould  be  toid,)  and  after  the  tenant  for  life  dieth  during  the  term  of 

(9)  years^  I  cannot  enter  into  the  land  during  the  said 

term* 

LITTLETON.  YE  T  if  I  by  my  deed  of  release  had  released  to  the 

rSect517.£96.  a.]  tenant  frr  years  in  the  Ufe'time  of  the  tenant  for  lift, 

this  release  shall  be  void,  for  that  then  there  was  not 
any  privity  between  (10)  wc  and  the  tenant  for  years; 
for  a  release  is  not  available  io  the  tenant  for  years, 
but  where  there  is  a  privity  between  him  and  him  that 
releaseth  (h). 

(9)  forty  added  L.  and  M.  and     ( 10)  moy  el  le  tenant  a  lerme  d*aM 
Roh.  —-luy  et  moy^  L.  and  M.  and  Roh. 


here  propounded  by  Lord  Coke  (nfhich  is  to  be  understood  at  oommoB 
law),  a«  a  reversion  cannot  pass  by  parol,  the  law  wiU  construe  the  fe« 
to  he  execated  in  the  lessor  by  ao  implied  stirrander  of  the  estate  kt  life* 
—[Kd.\ 

(H)  For  the  e^f^  of  such  releaw  woald  be  to  enlar«re  the  estate  of  the 
lessee  by  sri  v  in«^  him  a  freehold  estate  for  his  life,  and,  we  have  seen,  that 
the  reversiioner  or  rcmainder-inan  cannot  by  release  enlarge  a  j»rticoUr 
eflate,  creutc<l  out  of  another  pprtioolar  estate,  during  the  subsistence  of 
the  interpo«p(l  eHate,  ante,  «72  b.  p.  499. ».  {Z  2);  for  the  priyity  durinj 
that  j>eriod  will  be  between  the  lessee  in  the  under-lease,  and  his  lessor; 
and  not  brtweeii  the  un<ler-l<*!i*ee  and  the  person,  who  has  the  reTer»io« 
or  remainder,  expectnt)t  on  that  interest,  which  ori^nally  was  the  partir«- 
iar  estate.     2  Prest.  Conv.  352,  353.     But  where,  as  in  the  instance  bore 
put,  tenant  for  life  lea«^  for  a  loofr  term  of  years  absoVately,  and  the 
estate  of  the  lessee  is  confirmed  by  the  reversioner,  the  le^ee  will  hsvj 
an  absolute  instead  of  a  determinable  interest ;  his  lease  will  be  dorivca 
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*T^is  betoogeth  to  the  first  diversitjr  betvreen  a  release  296  a. 

and  a  confirmalion.  (522)* 

Littleton  in  this  ehapter  putteth  eight  diversities  be-        49  £.  3, 33. 
tween  a  confirmation  and  a  release  (i)  ;  and  thereof  for 
illustration  here  he  putteth  two  cases  in  these  seciions, 
which)  upon  thst  which  bath  been  said  in  the  precedent 
chaptersi  is  sufficiently  explained.     Only  in  both  these     /^  j^^j  ^^^  ^2.^ 
eaoes  this  is  to   be  observed,   that  where  a  confirmation  • 
ahall  eirlarge  an  estate,  there  privity  is  required,  as  weU9H.6.92.  tit.  Release 
as  in  the  case  of  the  release,  as  by  many  examples  which  ^' 
Littleton  puts  in  this  chapter,  appeareth.    And  note,  here 
is  the  first  case  wherein  a  release  and  a  coufirai^rtion  do 
difier. 

Lessee  for  life  made  a  lease  for  thirty  years,  and  after  [Cm. Car.  284.  l  Roi. 
the  lessor  and  lessee  for  life  made  a  lease  for  sixty  Nears  fi  *"•  *p  ^^^;, .  ^°* 

•^   *  67.     Dyer  218  b. 

to  another,  which  lease  for  sixty  years  tlie  lessor  did  first  HoK  i65.    Ante, 
confirdii,  and  after  the  lessor  confirmed  the  lease  for  thirty  ^^"*-) 
years ;  and  after   tenant  fur  life  died  within   the  thirty 
years  ;  and  it  was  adjudged  fdj^  that  the  lease  for  thirty  ^^^  inter  Unwel  k. 
years  was  determined  by  the  death  of  lessee  for  life,  and  !^?.^^\\^™P*  ^®o- 

^  .     "^  Eliz.  (Hob.  7.) 

that  the  lessee  for  sixty  years  might  enter  ;  for  that  al* 
belt  the  lease  for  sixty  years  was  the  latter  in  time,  yet 
was  it  of  greater  force  in  law,  for  that  the  lessor,  who 
had  power  to  confirm  which  of  them  he  wauld,  did  first 
confirm  the  second  lease. 

In  this  chapter  is  also  to  be  observed  eight  case^, 
wherein  a  release  and«  confirmation  have  the  like  ope- 
ration in  law. 

IN ihe  same  manner  it  is,  If  I  be  disseised,  and  the     LITTLETON, 
disseisor  make  a  lease  to  another /or  term  of  years,  ij  [^ect.5l«.296b.] 
/  release  to  the  termor,  this  is  void :  but  if  I  confirm  teT^'^h^^dUtcfsorT*' 

' ^  lessee  for  years,  is  good 

"  ~^"  '  {seeus  as  to  a  release)* 

out  of  the  estate  for  life,  whfle  that  oetate  continue?,  and  will  be  bin^linj 
on  the  estate  of  the  reversioner,  whenerer  that  estale  eommencea  in  jmjj- 
seasion.     Ante,  45  a.  p.  431.    ii  Prest.  Conv.  133, 134 — [M.] 

(I)  And  hp  also  states  eight  iiutancea  in  wjiich  a  release  and  a  confirma- 
tion a^ee. — [£d.] 
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(11)  the  estate  of  the  termor ^  this  is  good  and  effec- 
tual (k). 

(5^3)  •Here  is  the  second  diversity  between  a  release  and  a 

connrmaiion. 

LITTLETO  V.  •^LSOj  if  I  being  within  age  let  Itind  to  another  for 
[Sect.  547. 308  ^.\term  of  twenty  yearsy  and  after  he  grant  eth  the  land 
lessor  at  jidi  aire  to  the  ^^  another  for  term  of  ten  years  j  so  he  grant  eth  but 
Uiteof  kii  tenant  for  parcel  of  his  term :  in  this  case  when  lam  offyllasre. 

yeart^  is  good  (seciu  as    J,  r      »  ^  >  «f 

t^a  release).  if  I  release  to  the  grantee  of  my  lessee^  ^*c.  this  release 

(Ant.  296.)        j-j  voidy  because  there  is  no  privity  between  him  and 

me,  fyc,  (l).  But  if  I  confirm  his  estate^  then  this 
confirmatio7i  is  good.  But  iffny  lessee  grant  all  his 
estate  to  another y  then  my  release  made  to  the  grantee 
is  good  and  effectual  ( 1 )  (m). 


(11)  VtsttOtdt  lermor^f^'^tOH  estate,  L.  and  M;  and  Roh. 


{K)  For  in  releases  by  en1ar«^ement,  the  releasor,  we  hare  teen,  must 
have  a  vested  estate,  ante,  p.  499.  n.  (Z  2) ;  and  in  this  caae  tke  releaaor 
has  not  any  estate,  but  merely  a  n^^ht  or  interest.  The  proper  aasuraiioe 
between  these  parties  is  a  confirmation  of  title ;  bat  the  release,  it  is  sup« 
posed,  may  operate  as  such  confirmation.    $  Prest.  Codt.  3dl.>--[^<''] 

(L)  The  estate  oT  an  under-lessee  cantiot  be  enlarged  by  a  release  tirom 
the  urig^inal  reversioner  during  the  cohtjnuance  of  the  interposed  estate  ; 
because  the  privity  during  that  period  is  not  between  the  under  l«9Be* 
and  the  ori^nal  reversioner,  but  between  the  under  lessee  and  his  lessor, 
since  an  under-lease  necessarily  leaves  a  reversion  in  the  g^ntor.  This 
doctrine  is  material,  not  only  with  reference  to  the  learning  of  estatea, 
which  may  be  enlarged  by  release;  bat  also  to  the  remedies  by  action  of 
covenant,  which  run  with  tho  estate,  and  to  conditions  in  restraint  of 
assignment,  but  not  extending  to  under-leases ;  for  an  under-lease  will 
not  t>e  a  breach  of  a  condition,  to  avoid  the  lease  on  assignment,  Arnnrrt- 
kp  V.  Or/i«,  Dougl.  56,  57>  184  :  nor  can  the  lessor  m  the  original  lease 
maintain  debt  or  covenant  against  an  under-lessee,  though  he  mi^t  have 
maintained  the^e  remedies  in  case  there  had  been  an  assignment  instead 
of  an  under-lease.  Hut/ord  v.  natch.  Dough  183.  2  Prest  Coov.  IST. 
Ante,  p.  331.  n.  (G  3).— [£</.] 

(1)  So  Crusoe,  d.  BUncowe  v.  Bugby,  3  Wilson,  234.     Henry  Blen* 
cowe  and  Mary  his  wife,  seised  in  fee,  demised  to  William  Alder  for  SI 
years  with  a  proviso  for  re-entry  on  default  of  payment  of  the  rent,  or 
breach  of  any  of  the  covenants.     Among  other  covenants,  there  was  on« 
from  William  Alder, — "that  he  shnuld  not  assign,  transfer,  or  set  over, 
or  otherwise  do  or  put  away  the  indenture  of  demise,  or  the  premises 
thereby  demised,  or  any  part  thereof,  to  any  person  or  persons  whiMDSf>- 
ever,  without  the  consent  of  the  said  Henry  Blencowe  and  Mary  his  wi^ 
their  heirs  and  assigns  in  writing,  under  his,  her,  or  their  hands  and  seals, 
first  had'and  obtained  for  doing  thereof" — William  Alder,  without  anyli« 
cense  demised  to  John  Bogby  for  14  years. — It  was  held,  that  there  was 
no  privitjf  of  contract  betirceo  (he  original  lessor  and  Bugby  the  aader*    i 
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Here  arc  two  things  to  be  obaefved  :  First,  that  the  7  E.  4. 6  b.  18E.4. 2. 
lease  of  an  infant  m  this  case  u   not  void  but  voidable.  3^0.  sid.42.  iKoU. 
Secondly,  this  is  another  case  put  by  Littleton,  wherein  ^29,730. 
the  release  and  confirmation  do  differ. 

ALSO^  if  a  parson  of  a  church  charge  (\2)ike  glebe     LITTLETON. 
land  of  hh  church  by  his  deedy  and  after  the  patron^^^^'^^"^^^*^ 
and  ordinary  confirm  the  same  grants  and  all  that  istnm  and  ordinary  of  a 
comprised  in  the  same  grants   then  the  grant  shalis^^^fs^-^^^gtby 

'^  It  /•»*  panon^  toas  good  {a( 

stand  in  his  force j  according  to  the  purport  of  theeonmwnlaw)., 
sam^e grant.     But  in  this  case  it  behovefh  that  the  pa-  (524)"^ 

tron  Tuith  a  fee-simple  in  the  advowson  ;  for  if  he  hath 
hut  an  estate  for  life^  or  in  taily  in  the  advowson^  then 
ih€  grant  shall  not  standi  but  duHng  his  lifcy  and  the 
life  of  the  parson  which  grantedy  4'C. 
< 

riere  are  divers  thing  to  be  noted.  First,  that  the  con-  3qq  j,^ 

iirmation  is  of  the  grant,   which  in  deed  is  but  a  mere  DirersiUes  as  to  con- 
assent  by  deed  to  the  grant ;  and  therefore  it  is  holden,-^!^^^;:^!* 
that  if  there  be  a  parson,  patron,  and  ordinary,  and  the  at  ^omtnon  late. 
patron  and  ordinary  give  license  by  deed  to  the  parson      -   -  ^-  v  ^'    *•. 
to  grant  a  rent-charge   out  of  the  glebe,  and  the  parson 
granteth  the  rent-charge  accordingly,  this   is  good,  and 
shall  bind  the  successor ;  and  yet  here  is  no  confirmation 
subsequent,  but  a  license  precedent 

(1$)  le — vn,  L.  and  M.  and  Roh. 


lessee.  So  that  it  was  an  under  lease  and  not  an  assigfnment ;  and  there- 
fi>re  no  breach  of  the  covenant,  and  see  1  Strange,  405.  See  also  Ores^' 
son  V.  Harrison^  2  Term.  Rep.  p.  425.  KinnerUy  v.  Orpe  and  others. 
(Dougl.  56.)— [Bu//«',  Note  271).] 

(M)  For  whenever  a  release  woald  have  been  good  to  a  lessee  or  donee,  ^ 
before  assignment,  it  will,  after  assigT^ment,  be  good  to  his  assignee.  ^ 
Prest.  Conv.  348.  So,  although  a  derivative  estate  cannot  be  enlarged 
by  a  release  to  the  under-les9eey  while  the  estate  of  the  lessor,  who  granted 
the  estate  of  the  under*teiiant,  shall  be  continuing,  yet,  when  that  estate 
is  determined,  as  it  may  be  by  merger^  surrender,  Jcc.  without  defeating 
the  estate  of  the  under-tenant  (for  the  rule  of  easanle  statu  primitiro  ees- 
sai  derivattvtu  admits  of  these  exceptions),  then  it  should  seem  from  prin- 
ciple, that  there  will  arise  a  connexion  between  the  umler. tenant  and 
the  person  who  has  the  next  vested  estate,  so  that  the  relation  of  lord  and 
tenant  will  exist  between  them  for  the  purposes  of  waste,  surrender,  and 
merger,  and,  of  consequence,  to  enable  the  person  who  was  an  under- 
tenant, and  who  is  now  discharged  frona  that  relation,  to  become  a  re* 
leasee  in  enlai^gement  of  his  estate.    lb.  345. — [Ed.] 
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Secondly,   the  ordinary  alone,  wiihout  the  dean  and 

chapter,  may  agree  thereunto,  either  by  license  preee- 

(1  Rol.Abr.  479.481.)  dent,  or  Confirmation  iubsequent ;  for  tj>at  the  dean  and 

chapter  hath  nothing  to   do  w^ith  that  which  the  bishop 
doth  as  ordinary,  in  the  life-lime  of  the  bishop. 

(f)  19  KI.  Dy.  356,         Thirdly,    (t)   but  if  the  bishop  be  patron,  there  the 
Zb7     UH  ff.  9.         bishop  cannot  confirm  aJone.  but  the  dean   and  cliapter 

33  H.  b.  tit.  Chaixe.  c  •  r      .u        .  .  • 

Br.  68.  (F(Mt,3:;29m.)  must  confirm  also  ;  lor  the  advowsonor  patronage  is  par- 
cel of  the  possession  of  the  biahoprick  ;  and  therelore 
the  bi:$t)Op,  without  the  «fean  aud  chapter,  cannot  make 
the  grant  good,  but  only  during  his  own  life,  afteV  the 
decease  of  the  incumbent,  either  by  license  precedtot, 
or  coLifirmatipn  subsequent. 

Sae  mnr**  oftbeaa  A.  parson  of  D.  is  patron  of  the  church  of  S.  asbe- 

^"' Viirii^te*'^****  longing  to  his  church,  and  presents  B.,  who,  by  conspot 
Liti.'s.  :)9  &  ?4.         of  A.  and  of  the  ordinary,  grants  a  reoi-rcharge  out  of  the 

ts^w!  Loi.  sf  fol^Sl.  6^^**  •    ^*^'®  "  "^*  ^'^^  ^  ™^*^®  ^^®  rent-cnarge  perpet- 
81.    Lib.  10.8.         ual,  without  the  assent  of  the  patron  of  A.  no  morethaa 

S4.^(Ant*274b!*'^'  ^^  «»s«nt  of  the  bishop  who  is  patron,  without  the  dettt 
Poit,!£97a.  Sia.r5.)  and  chapter,  or  uo  more  than  the  ashent  of  the  patroo, ' 

being  tenant  m  tail,  or  for  life,  as  Littleton  saith.    And  Lit- 
(525)*  tleton  here  saith,  that  th<>  patron  that  *confirm8  must  have 

a  fee-.^impie,  meaning  to  make  the  charge  perpetuil  (n). 
And  Littleton  after  saith,  that  in  the  case  of  the  parson  the 
fee  is  in  abeyance,  and  seeing  the  consent  of  the  patron 
is  in  respect  of  his  interest,  as  here  it  appeareth  by  Lit* 
tleton,  he  may  coi.sent  upon  condition  ;  otherwise  it  is 
of  an  attornment,  because  that  is  a  bare  assent  Also  if 
the  estate  of  the  pairon  be  conditional,  and  he  confirm* 
eth,  and  after  the  condition  is  broken,  his  confirmation 
is  void. 


(N)  An  annuity  g:rtnted  by  a  prebendary  afler  admiMion  and  instJto- 
tion,  and  before  induction,  and  which  gT«i»t  the  bishop  confirmed  bfkxt 
induction,  was  adjudg^ed  to  be  void ;  for  before  induction  the  prebend  b» 
not  the  freehold  either  io  deed  or  in  law.  Plowd  .S2«.  So,  if  ■  bi»*»*P 
collated  to  a  prebend,  and  died,  and  before  ihuiiction  the  king  coniirroe^ 
it,  it  was  void  ;  for  he  had  nuthin?  in  the  prebend  tiU  itiductioo.  1  ^^ 
Abr.  483.    3  Com.  Dig.  Confirmation  (D.  1.)— [£</.] 
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Fourthly,  he  fhat  is  patron  must  be  patron  in  fee-aim- 31  E.3.  Grant  61. 
pie  ;  for  if  he   be   tenant  in  tail,  or  tenant  for  life,  hisj^y  ^52.    Vid.iib!3» 
eonfirmatioQ  or  aereement  is  not  good  to    bind  any  sue- ''^l*  T'^*    Leoaie^i* 

t    J.  .  '-.^L        i^'uj-         I.-    deane  &  chapter  d» 

eeasor,   but  such  a^  come  into  the  eburch  durmg  his  ^Qrwich.   (1  Ley. 
life.      Bill  if  the  patron  be  tenant  in  tail,  and  discon-^'^.  1  Rol.  Abr.  48S. 
tinue  the  estate   in  tail,  the  lease  sbi^ll  stand  |^od  during 
the  discontinuance ;  or,   if  the  ei^tate  tail  be  barred^  it 
ahail  stand  good  for  erer. 

But  here  is  to  be  observed  a  diversity  between  a  solei2H.4.ii.  19TE.3.7. 
^rporation,  as  parson,  prebend,  vicar,  and  the  like,  ^**^^  h^m^^o*^  in^Elia. 
have  not  the  absiohite  fee  ;n  themV*fo)r  to  their  grants  the  Dy.    6£.  3.  10. 
patron  mtist  give  his  consent  But  if  there  l^^corporationgS'^  j^*  2^S*^j|* 
aggregate  of  many,  as  dean  and  chapter,  maaier,  f  tiows,  25E.3. 54. 
and  scholars  of  a  college,  abbot  or  prior,  and  eonvettt,  and 
the  like,  or  any  sole  corporation  that   hath  the  absolute 
fee,  as  a  bishop  with  consent  •f  the   dean  and   chapter, 
they  may  by  the  common  law  make  any  grant  of  or  out 
of  their  possesiious,    without  their   founder  or  patron, 
albeit  the  abbot  or  prior,  &c.  were  presentahle  :  and  so  it 
is  of  a  bishop,  because  tlie  whole  estate  and  right  of  the 
lasid  was  in  them^  and  they  may  respectively  maintain  a 
writ  of  right 

\ 

*[f  a  bishop  hath  two  chapters,  and  he  m'aketh  a  grant,         *dOl  a. 
both  chapters  must  C(mfinn  it,  or  else  the  successor  shall  Temps  R.  s.  tit 

•J  --L        o        -r  r -lu       u     .        L     J        I      J    XL       Grant  104.    50E.3, 

avoid  it     Bat  if  one  of  the  chapters  be  dissolved,  then  tit.  Asstte.  sutham. 
the  confirmation  of  the  other  sufficeth  ;    but  it  needeih^***^*  ^y*^^^ 
not  the  confirmation*  of  the  king,  who  is  founder  and  (526)* 

pationof  ail  bishopricks  (1).        ^  .  ' 

And  note  a  diversity  between  a  confirmation  of  an  es^  Divenity between  a 
tate,  and  a  confirmation  of  a  deed  ;  for  if  the  disseisor  ^'^"^'*^®-^?** 
make  a  charter  of  feoflfment  to  A.    with  a  letter  of  aitor* /ion  ^  o  «feti^. 
ney,  and  before  livery    the  disseisee  confirm  the  estate 
of  A.  or  the  deed  made  to  A. ,  this  is  clearly  void,  though 
livery  be  made  after.     But  if  a  biiihop  had  made  a  Ciiar- 


(1)  For  the  confirnuttion  of  leaiet  made  br  eccle«ia$tical  person?,  fee 
Bacen  Abr.  tit.  Leases,  \Butltr,\  Ante,  p.  4^.  and  tiie  notes  there.— >f£if.] 
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<er  of  feoffment  with  a  letter  of  attorney,  and  the  dean 
and  chapter  before  livery  confirm  the  deed,  this  is  a 
good  confirmation,  and  lirery  made  afterwards  is  good. 
And  so  it  hath  been  adjudged. 

The  like  law  is  of  a  confirmation  of  a  deed  of  grant 
of  a  reyerston  before  attornment. 

In  the  same  manner  it  is  if  a  bishop  at  the  common 
law  bad  granted  lands  to  the  king  in  fee  by  deed,  and 
the  dean  and  chapter  by  their  deed  confirm  the  deed  of 
the  bishop,  and  after  the  deed  of  the  bishop  is  inrolled, 
this  IS  goodt  albeit  the  confirmation  of  the  dean  and  chap- 
ter be  not  enrolled  ;  for  the  assent  upon  the  matter  is 
made  to  the  bishop* 

33  K.  3.  Confirm.  ^:       But  this  confirmation  that  Littleton  here  speaketh  of. 


31  E.  3.  Abb.  10.       noust  be  made  in  the  life,  and  durine  the  incumbency  of 

21  H  7.  1.     Vid.  .  o  ,  ^ 

Sect.  393  k  643.         ^he  pcrson  ;  and  so  in  the  life  of  the  bishop,  or  of  any 

other  sole  corporation.  But  it  is  to  be  known,  that  grants 
made  by  persons,  prebends,  vicars,  bishops,  masters  and 
fellows  of  any  college,  depin  and  chapter,  master  or  guar- 
dian of  any  hospital,  or  any  having  any  spiritual  or  ec- 
(/)  15  Elk.  cap.  10.  clesiastioal  living,  are  restrained  by  f^/^  divers  acts  of 
1  Khz.  cap.  19.  parliament,  so  as  they  cannot  grant  any  rent-charge,  or  to 

1  (*  r^iiz.  cup.  iJL.  ^ 

1  Jac.  <»p.  3.  make  any  alienation,  or  to  make  any  leases  other  than  such 

Vid.  sect.  693  &  648   ^  ^^^  mentioned  in  those  acts,  whiph  you  may  read  at  large, 

C*)  Lib  o  foi.  46       ^^^  ^^^  exposition  upon  Uie  same,  in  my  (*)  Commea- 

Lib.  4.  76  &  120.         tariCS, 

Lib.  5:  9.  6. 14.    Lib. 

6.  37.     Lib.    7.  B.   Lib.  11.67, 

LITTLETON.         JILSO^  if  there  b^  a  perpetual  chauntrj/y  toherewiih 

[Sect  530. 301  a.]  i/ie  ordinart/  hath  nothing  to  do  or  meddle;  quaere,  t/ 

(527)*  the  patron  ^ of  the  chauntry^  and  the  chaplain  of  the 

same  chauntry^  may  charge  the  ehauntry  with  a  rent^ 

charge  in  perpetuity* 

\ 

301  3^  This  is  meant  of  a  ehauntry  donative  wherewith  the 

Vid.  Seel  648.    (Cro.  ordinary  bath  not  to  deal,  and  by  this  grant,  when  Lit- 
LMnpellralf.)  *^*    tieton  wroic,  the  ehauntry  should  hfive  been  chared  for- 

(Pusf,3^14.) 


CH.  XLI.  '      07  A   CONFIRICATION.  621 

ever,  because  no  other  had  any^  interest  in  this  chauntry^ 

*«ave  only  the  patron  and  chauntry  priest,  and  the  grant         *301  b. 

is  mdide  eaneurreniibus  hiis  qiiasinjurerequiruniur. 

But  since  Littleton  wrote,  all,  and  all  manner  ot  free 

chapels  and  chauntries  perpetual,  whereof  Littleton  here 

apeaks,  are  by  (gj  acts  of  parliament  given  to  the  crown,  (g)  V  H.8.  cap.  4 

and  the  bodies  politic  thereof  dissolved.     See  hereafter  *      s^^*?- 

section  648.  more^  at  large  of  all  this  present  section* 

J3LS0,  if  a  man  letteth  land  far  term  ofUfe,  /Ag  ^^LltTLETOxN. 
...    .  .   ,     ,.^     .  4L    1     ^      s/        \   '    [Sect  592. 301  a.1 

which  tenant  far  It/e  charge  the  land  with  a  rent  m  Conjirmaiionbyj  donor 

/eCf  and'  he  in  the  reversion  confirm  the  same  grant y  of  a  gram  of  rent-- 
the  charge  is  good  enough  and  effectual.  ^^/«rZi/^,  Ugood^' 

•  Here  i?  a  diversity  to  be  observed,  where  the  determi-  301  a.    ' 

nation  of  the  rent  is  expressed  in  the  deed,  and  when  i^^f^IJIr^^^^^ 
is  implied  in  law.     For  when  tenant  for  life  granteth  Sithereruiatxpretsedin 
rent  in  fee,  this  by  law  is  determined  b>  his  death  ;  and  ^J^/u^'^tw!^""'^^ 
yet  a  confirmation  of  the  grant  by  him  in  the  reversion  ^^6  ^m.  ^i.  38.  45  Ass. 
makes  that  grant  good  for  ever,  without  words  of  enlarge-  AnL  Majoie^s  cal^.  * 
noent,  or  clause  of  distress,  which  would  amount  to  a(l  ^^^  Abr.4b3.) 
new  grant.     And  yet  if  the  tenant  for  life  had  granted  a       ^'^' 
rent  to  another  and  his  heirs  by  express  words,  during  thei 
life  of  the  grantor,   and   the  lessor  had  confirmed  that 
grant,  that  grant  should  determine  by   the  death  of  te- 
nant for  life. 

V 

I        • 

Tenant  for  life  upon  condition  grant  a  rent  in  fee,  the 
lessor  confirm  the  grant,   and   after    the  condition  is ' 
broken,  the  lessor  re-enter,  he  shall  not  avoid  the  grant. 

JlliSO,  if  I  be  disseised,  and  /confirm  the  estate  of    LITTLETON, 
the  disseisor,  he  hath  a  good  and  rightful  estate  in  fee-  [^^^\^^  ^'  ^^f  ^'  1 
simple^  albeit  in  the  deed  of  confirmation  no  mention  tfiaU  enure. 
be  made  of  his  heirs,  because  he  had  afee-simpk  at  the  f^'^*^  H  '^  J?^*''^  "" 

_  *^  -»        •/  £  tatc  of  the  tonfirmtt^ 

time  oj  the  confirmation.     For  in  such  case  if  the  (58b)* 

disseisee  confirm  the  state  of  *the  disseisor,  to  have  and  On  eon/wrnaUonby 
to  hold  to  him  and  his  heirs  of  his  body  engendered,  1^:^^ tl^^^:,  ?f 
or  to  have  and  to  hold  to  him  for  term  qf  his  life,  yetf"^  tiumgh  atthovi  ^ 
the  disseisor  hath  a  fee-simple,  and  is  seised  in  his  de-  "'"^  "^  ^^-Uar^i 


68d 


•r  A  cojimvATioib 


soQX  n. 


(5  Rap.  81.)       mesne  as  of  fety  because  when  his  estate  was  confirm* 
midaithough  nwdr  m^   ^^  /^f,j  /^^  ^  fee-Simp fe,  and  such  deed  cannot 

change  his  estate,    without  entry  (13)  mckfe  ft/M»» 
him,  4^c. 


tot[,  fr/or  ^e  on^  ; 


M6  b.  Here  is  the  first  case  wherein  the  release  and  confir- 

19H.  6. 2^1 6£.  3.     mation  doth  a^ree,  viz.  a  eoiifirmatiuo  to  a  diasei^r  in 

tail,  or  for  any  particular  estatp,  is  of  the  like  force  as  a 
release  to  a  disjuteinory  duritig  such  eatatCi  which  in  both 
cases  is  good  for  ever. 

LITTLETON.         IN  the  same  manner  it  is,  if  his  estate  be  eonfim^ 
[Sect.  55^0. 8*^7  9L.]edfor  term  of  a  day^  or  for  term  of  an  hour,  he  hath 
krbuiformnfumr.      ^  ^^^  ^^^^^  infee-simpleyfor  this,  that  (14)  his  es- 
tate in  fee-simple  was  once  confrmed.     Quia  confir- 
mare  idem  est^  quM  firinum  facere^  &c« 


ie97a. 


Here  is  the  second  case  wherein  the  release  and  con* 
firmation  do,  agree.  The  reason  of  this  is,  for  that  the 
disseisor  hath  a  fee^imple  ;  and  therefore  if  his  estate 
be  confirmed  but  for  an  h^ur,  it  is  gdod  for  t-ver,  because 
(saith  Littleton)  confirmare  idem  est,  qudd  firmttm 
facert. 


f  96  k  '"  ^^^  ^^^  manner  it  is,  if  the  disseisor  make  a  pft 

OnetmfirmatimitodiM'Xn  tail,  and  the  disseisee  confirm  the  estate  of  the  donee 
*«uor|i  jtoTUf  «i  toi^  (jr  f  the  life  of  the  donee,  this  confirmation  enqres  to  the 
iimureitodhewhaie  whole  estate  tail ;  for  a  confirmation  can  make  no  frae- 
eiiaumu.  jj^j^  of  any  estnte,  to  extend  but  to  part  of  the  esute  only, 

Etsic  (fe  casteris  (p). 

297  A^/a,  a  diversity  between  a  bare  assent  without  any 

DipersUyfurei»be*  right  or  interest,  and  an  assent  coupled  with  a  righi  or 
/(ce^n  </t«  eoi|/irma/ton  iiiterest ;  and  therefore  an  attornment  cannot  be  made 
And  thai  of  an  estate  <f  (or  a  time  nor  upon  condition  ;  but  if  the  parson  make  a 

freehold* 

I«;  ^'rfJ^^A^f'     (15)  fati,  riot  in  L.  and  M.  nor        (14)  Mit,  not  in  L.  and  M.  n«r 

Ante,  300  b.)  ^^"'  ^^• 


(P)  Ste  n.  (Q)  infra.'-{£i;.] 


I  • 
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lease  far  a  hundred  years,  the  pa'  ro&  and  the  ordinary  may 
confirm  fifty  of*  the  years,  for  they  have  an  interest,  aad 
may  charge  in  time  of  vacation.     *And  so  if  a  disseisor  (529)* 

make  a  lease  for  an  hundred  years,  the  disseisee  may  con- 
firm parcel  of  those  years  ;  hut  then  it  must  be  by  apt 
words,  for  he  must  not  confirm  the  lease,  or  demise,  or 
the  estate  of  the  lessee,  for  then  the  addition  for  parcel  of 
the  term  should  be  repugnant  when  the  whole  was  con* 
firmed  before^  but  the  confirmation  must  be  of  the  land 
for  part  of  the  term.     So  may  the  confirfnation  be.of  part    (I  Rol-  Abr;  412. 
of  the  land  ;  as  if  it  be  of  forty  acres,  he  may  confirni 
twenty,  &c.     Su  if  tenant  for  life  make  a  lease  for  an 
hundred  years^  the  lessor  may  confirm  either  for  part  of 
the  tern^  or  for  part  of  the  land.     But  an  estate  of  free- 
hold cannot  be  confirmed  for  part  of  the  estate,  for  that   . 
the  estate  is  entire,  and  not  several^  as  years  be  (q). 

ALSOy  if  my  disaeisor  maketh  a  lease  for  lifsy  the     WTTLRTON. 
remainder  over  in  fee,  if  I  release  to  thetenant  for^^^^^'^^\^f'^  ^'^- 
lifej  this  shall  enure  to  him  in  (he  remainder.     But  ifsant, 
Itfmfirm  the  estate  (ff  the  tenant  far  term  of  life,  J/etH^f^p,^^' 
after  his  decease  I  may  well  enter j  because  {16)  no- tenant,  a  dnt»  not 
thing  is  confirmed  Imt  the  estate  of  the  tenant  for  life^^^^.^J^'^o^ 
so  that  after  his  decease  I  may  enter.    But  when  Iniease), 

(15)  nvXy  added  L.  and  M.  and  Rob. 


(Q)  A  confirmation  to  a  disseiMr  of  his.ostate  for  an  hoar  pasfes  the 
feewithout  the  word  "  heirs,"  because  the  disseisor  acr][uires  by  the  dis- 
Miflio  a  tortious  fee-simple ;  and  when  that  estate  is  assented  to,  the  dis- 
seisee can  ne^er  afterwards  destroy  it.  And  acconling  to  the  old  books, 
if  he  confirm  the  M/o^e,  Itatt^  demise^  or  term^  of  the'  lessee  of  the  dis- 
seisor for  some,  part  of  the  years,  he  cannot  defeat  it_du ring  the  whol& 
'  term,  beeause  the  whole  interest  of  the  le^«^e  is  confirmed ;  and  the  clause 
restricting  it  in  point  of  time,  afler  confirming  it  absolutely,  mast  be , 
rejected  as  repugnant.  But  if  the  land  he  confirmej  ibr  part  of  the  term, 
the  assent  is  but  partial,  and  not  to  the  whole  estate,  and  theretbre  it  can- 
not, contrary  to  the  express  word%  be  carried  any  further.  Gilb.  Ten.  76* 
However,  in  mo.iern  titnes,  this  distinction  seems  to  have  been  exploiled* 
See  Plotvden  v.  Cartwngfa,  1  Burr  282.  Karl  of  Oerbjf  v.  Tayior,  1  East. 
502.  2  Prest  Conv.  166.  But  an  estate  of  freehold  cannot  be  confirmed, 
though  by  express  words,  for  part  of  that  estate ;  for  an  estate  of  freehold 
is  considered  as  iote;i;:ral  and  indivisible.  It  does  not  consist,  like  a  term 
of  years,  of  an  ag<^re^rate  or  number  of  separate  portions  of  time ;  but 
is,  of  itself,  an  entire  and  individual  estate.  Walk*  Gilb.  Ten.  TiS.  392. 
Shep.  Touch.  317.— [£d.] 
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release  all  my  right  to  the  tenant  for  Ufe^  this  shall 
enure  to  him  in  the  remainder  or  in  the  reversion,  6e* 
cause  ail  my  right  is  gone  by  such  release. 

297  a.  Here  is  the  third  case  wherein  the  release  and  confif- 

m  at  ion  diflfer,  for  the  confirmatioB  to  the  tenant  for  life 
doth  not  enure  to  kirn  in  the  remainder  (a). 

f  ^30)*  'And  so  it  1%  when  the  several  estate's  be  in  one  per- 

son ;  as  if  the  dis^teisor  niJike  a  fi^ift  in  tail,  the  remainder 
to  the  Ti^Ytt  heirs  of  tenant  in  tail ;  if  the  disseisee  con* 
firm  the  estate  in  tail,  it  shall  not  extend  to  the  fee-sim- 
ple, no  more  than  if  the  disseisor  had  made  a  gift  in  tail, 
the  remainder  for  life,  the  remainder  to  the  right  lieirs 
of  tenant  in  tail ;  this  extendeth  only  to  the  estate  tail, 

*207  b.  and  not  *to  the  remainder'  for  life,  nor  to  the  remainder 
(hi^maiionifthe'^^  fee.     But  if  the  disseisor  make  a  lease  for  life  to  A.  and 

ettatt  of  vtu joint' te- 

tumt.ti  mttres H  baih.h'9  and  the  di}»seisee  confirm  the  estate  of  A.,  B.  shall 

(Antef^^^^sisa     ^*^^  advantage  thereof ;  for  the  estate  of  A.  which  was 

319a.)  (1  Rol.  Abr.    confirmed  was  joint  with  B.,  and  in  that  case  the  disaei- 

^  see  shall  not  enter  into  the  land,  and  devest  the  moiety 

of  B. 

(Sid.  a3.)  If  the  disseisor  infeofis  A.  and  B,  and  the  heirs  of  B., 

if  the  disseisee  confirm  the  estate  of  B.  for  bis  life,  this 
shall  not  only  extend  to  his  companion,  as  hath  been 
said,  but  to  his  whole  fee-simple,  because  to  many  pur- 
poses he  had  the  whole  fee-simple  in  him,  and  the  conCr- 
(ICro. 321.)  (Ant^  mation  shall  be  taken  most  strong  against  him  that  made 

it. 


(R)  If  a  man  releawK  to  tenant  for  life  all  his  ng^ht,  this  enares  to  him 
in  the  remuiruler,  benniise  he  parts  with  his  whole;  and  he  that  has  bat 
an  estate  for  life  by  the  fen  l:i!  ro'iveyance,  cannot  have  the  whole  fee*  as 
in  9n\d ;  but  if  a  man  R(»rifirm  the  estate  for  life,  it  is  an  approbation  anJ 
apf ent  to  that  estate  only,  anJ  tnerrforc  the  assent  beinjf  do  fiirther  than 
to  the  estate  for  h*Ie,  it  cannot  Im»  carried  to  strengthen  the  remainder :  but 
if  he  had  conTtrmeU  the  remainder,  that  had  cotifirmed  the  estate  for  lifa 
by  implication,  because  the  remainder  cannot  be  without  the  particolar 
estate  to  support  it,  and  the  confirmation  of  the  remainder  most  implT  an 
assent  to  all  mean^  ueceisary  to  support  it.    Gilb*  Ten.  76,  77^— {£■•] 
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Tenant  in  tail  discontinueth  in  fee,  and  dieth,  the  dis- 
continuee  make  a  lease  for  life,  and  granteth  the  rever- 
sion to  the  isstie,  he  stiali  not  have  a  formedon  against  te- 
nant for  life ;  for  by  his  formedon  he  must  recover  the 
esrate  of  inheritance,  and  the  lessee  for  life  hath  not  the 
inhe;*itance;  but  the  issue  in  tail  himself  hath  it,  , 

If  feoffee  upon  condition  make  la  leasf*  for  life,  or  a  gift      (Ante,302t.) 
in  tail,  and  the  feoffor  release  i he  condition  to  the  feoffee, 
he  shall  not  enter  upon  the  lessee  or  donee,  because  he 
cannot  regain  his  ancient  estate. 

If  the  feoffefeupon  condition  make  a  lease  ^or  life,  the 
remainder  in  fee,  if  the  fc<>ff')r  release  the  condition  to 
the  *lessee  for  life,,  it  shail  enure  to  him  in  the  re/nain-  (531)* 

der ;  as  well, as  in  the  case  of  the  right,  or  of  a  rent,  &c. 

If  a  feme  diwei^oress  make  a  feoffment  in  fee  to  the 
use  of  A.  for  life,  and  after  to  the  gse  of  herself  in  tail, 
and  the  remainder  to  the  use  of  fi.  in  fee,  and  then  taketh 
bu&birnd  the  disseisee,  and  he  releaseth  to  A.  all  his 
right,  this  shall  enure  to  B.  and  to  his  own  wife  alsq ; 
for  by  the  rule  of  Littleton   it   must  enure  to  all:  in  the 

remainder  (1). 

•  •  ■        ■  > 

But  if  A.  letteth  to  B.  for  life,  and  B.  fnaketh  a  lease 
to  C.  for  his  life,  the  remainder  to  A.  in  fee,  A.  releaseth 
to  C.  all  his  right,  this  is  good  to  perfect  the  estate  of  G. 
for  his  \ik.  But  when  C.  dieth,  A.  shall  be  in  of  his 
old  estate,  for  his  release  could  not  enure  to  himself  to 
perfect  his  defeasible  remainder,  but  his  ancient  right  re- 
maineth.  And  note,  that  in  these  two  cases  the  fee  is 
devested  and  vested  all  at  one  instant ;  in  the  same  man- 
ner as  if  tenant  in  tail  make  a  lease  iur  life,  at  the  same 
instant  the  estate  tail  is  devested  out  of  the  donee,  and 
the  reversion  in  fee  out  of  the  donor,  and  a  new  fee  vest- 

I.  I  .-■—  ,^--f  ,  B^p        r  -I  -  » 1     ■  !■     -     -  -  v   -  ■     I ' ■      ■       •  !■       -ii  J 

(1)  For,  though  a  man  cannot  contract  with  his  wife,  or  transfer  any 
interest  to  her,  yet  she  may,  by  construction  of  law,  take  bene/it  of  hf? 
release  made  to  a  third  person,*  and  enuring  by  way  of  eztins^uishmont. 
Hawk.  AW.  394.     [Butler,  hoie  257.]  '     > 

VOT..    11.  4   K 


•' 


_*: 


UTftmm.  ^     AXDfw  f'os   4«flK  Aovf  «^  .'iw/  1/ 
4^<i««   iT-/i-ri-T, _   j^^^   ^,.        B*j:  if  *,^  \^'k  wmc\  «».>-r«  m  f k 


4»  ^ ttW 4«i  4Ari.    /^j^fjgj^j^^^     ;•    4r<:    -,.         !i.*    ^   J.  Ai"    aft;  e^id^fi; 

;;# c  X  te  ci^M  •'^■^  ?-  y    •'''•^  '  *^^^j^^  '•'  "  ^  ?^**^  -^*^  *^^  /*w^ 

l<-  !'>  in  every  cffufirmatlon  to  '-.  jr^  :  v  »^  ^jT-.-^d*  ;  to  hot*  amd 

to  hfAd  the  t^Ttem^nU.  ire.  in  /*•,  or  14  /ee  tail  or 
for  term  of  lifu  ^rftr  term  of  if^art,  mecordimg  a 
ike  ea»e  ;19.  ti«  or  ikt  malter  Uetk. 


2^  ^  ^*And  therefore  U  u  a  ^jod  atui  sttre  tkimgj  ifc^ 

71«is  is  i^ood  oou£;^i,  2iid  worthy  !£>  be  o!)t»erre<L 

Lrm^rrOM-  /'O^  /o  the  intent  of  tome,  if  a  man  Utieih  land  t9 

[Seet  $24. 2***  b.]  another  f/r  Hfe^  and  after  e.nfrm  his  estate  teihieh  kt 


ku^Mtjauu  to  him  and  to  hi*   heirs,  this  confirmation  a$  tohii 

'!!Zu^!S^Z^^:  h^r$  is  t^Ad.for  his  htirs  cannot  hare  his  estate  (fkfe 

[Co««*  tDd  a. )    fcctioDbSO.;,  trAirA  •«rr/j  .'20^  not  Inti  for  term  of  hii 

•»w^,i  AeteAWrf     iif^      jB^f  if  f^  CO f 'firm  his  estafe  by  these  wordu  to 

luekn.  have- the  same  land  to  him  and  to  his  heirsy  thiseonr 

(5Z4)*         Jirmation  maketh  a  fee-simple  in  this  case  to  him  in 

the  land^  for  that  (21)  the  tcords  to  hare  and  to  holdy 

4rc.  goeih  to  the  land,  and  not  to  tite  estate  which  ke 

hathf  fyc^ 

^^g  1  Here  the  diversity  is  apparent,  between  a  confirmaticra 

lar   k  AA     ftn!*  (18)  Ae.  not  in  U.  and   M.  nor        (20)  nc,  not  in  Uaiii  M.  ov 

*^*'''  (19)  ett,  not  io  L.  .nd  M.  nor        (2l)fci^nrf»-Je,L.iDdM.«i<i 

Rob.  Rah. 


(U)  But  in  such  cue  the  assurance  operates  as  a  rdease,  whicb  » the 
proper  mode  of  conTejance  bj  one  joint-tenant  to  his  oompanioo,  and  oot 
as  a  confirmation.  Fitz.  Abr.  Confirm.  15.  Shep.  Toacfa.  314»  ^  atlL  Gilb. 
Ten.  78.   Ante,  vol.  1.  p.  764.  n.  (E)*— {£rf.] 
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of  the  estate  for  life  in  the  land  to  have  aiv!  to  hold  the 

said  state  in  the  land  to  him  nnd,  his  heirs,  this  cannot  en-> 

larcce  his    *estate,   for  his  estate    heinp;   hut  for  lifi^s  that  *2M  a. 

estate  cannot  be  extended  to  his  heirs.      But  in  that  case 

if  he  confirm  ihe  state  for  life  in  tht-Iand  in  the  premises 

of  the  deo'l,  and  the  habendum   is  of  t*  is  ^iort,  to  h«ve 

and  to  hold  the  land  to  him  and  his  heirn,  this  shall  en* 

lar^e  his  estate,  and   create    in    him   a   fee  si  n pie  (w). 

Wherein  is  to  be   note<K  (hj  thai  the  habendum  and '(A)  VW.  PI.  Com.  in 

,,  •         J      •  i_»^  II  ^  u  ,  Thr<«morton'9  ease, 

the  premises  no  in  substance  well  a^ree   together^  •  and  jy  147^     Wroitcs-  * 
that  the  habendum  may  enlar<(e  the  premises,  but  not  l«ye>  case,  197. 
abridge  the  same  (1). 

• 

And  seeing  thatio  conveyances,  limitajions  of  remain- 
ders are  usual  and  common  assurances,  it  is  dangfroMs  by 
conceits  or  nice  distinctions  to  bripg  them  in  question^ 
as  hare  in  iatter  time  been  attempted. 

*dLSOy  if  /let  certain  land  to  a  feme  sole  for  term     littlkton. 
ofhtT  life^  who  taketh  husband^  and  after  I  confirm  l^^^^-  y<S  49^^.^ 
the  esfiate  of  the  husband  ayidwifcyto  have  and  ^^ /^a^^nlmrf j^me^Jwee 
hold  {^^,for  tetm  of  their  ftvo  lives  ;  in  this  case  the  for  life  for  their  Hva^ 
husband  ioth  not  hold  jointly  with  his  wife^  hut  hold-  u  enlarged  b$  way  of 
eth  in  right  of  his  wife  for  term  of  her  life.    But  this  remainder  for  Hfe,if 
confirmattoh  shall  enure   to  the  husband  01/  way  of 
rernainder  fof  term  of  his  life^  if  he  surviveth  his 
wife. 

"^^^  By  way  of  remainder  ^0."     Here  some  question  (5^5)* 

hath  Jbeen  made  of  thu  term   remainder,  without  any  25^9  b. 

cause  at  all,  because  in  Fa\^  it  is  in  nature  of  a  remainder. 
For  in  case  of  a  fin^,  wher.  a  reversion  expectant  upon  pi.  cora.  CoHhirita 

ease.  Doci.  &  Idtud. 
(22)  to  <«TC,  added  L.  and  M.  and  Roh.  ^  ^'• 


(W)  For,  by  Uiese  words,  *  to  have  and  to  hold  the  land  to  him  and 
bis  hein,*^  there  appears  to  be  a  further  intent  than  merely- to  confirm 
the  estate,  viz.  to  enlar^^e  it  to  him  and  his  heirs;  and  taking  the  gnitit 
strongest  against  the  grantor,  it  must  pass  away  the  iee-simpl/e.  Giib. 
Ten.  78.— [;Brf.} 

(1)  On  the  operation  of  an  hshtnium  in  a  deed,  see  ant^  21  a>  Vin. 
Afar.  Grant,  J.  K.  L.  add  M. 
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-  •--►  ••   If  H  C  r 
ft.  •  :  >.  ^1^  >  EL  C  .:  '♦  o  -s^  t  rp-»  tder:  n    4,  C 

to  -^^  f..  ^*'-^  f:r  ur»^  c:  h  §  .  ^     1-   '/,  17  H  X. 

aw  :,  aj.  c.,  re*c  re,  t  »t  t-  e-i»*e  cf  iLe  Y 

l-rr^tr.T.t  of  r  i»  •-rete.     A'.":  i/r«-::  •=  'fcr*  taat  of  Lrt- 
•!'  or-  «;,^  h  .;*-ir,-.  hv  'h*-  c  •  rm:  oe  ^catnc-h  ac  «^ate 
f'.r  I.f*r!r.  r^rr.^'  ^  r,  '-f  LI:?  is'»  teri!:  •h  .*  ,  jrt  if  'he 
}    f-  •  ;  r,o".  m  i«te,  sr.  ict-o    of  »»*»e  s  a!i  h 
h  T.  •'•  *  K  *  »:•''',  E-  :».••  ••»'  d>z  "he  c:*aij  reo«^ 
b  «-•<  t't  ;  -s-itr.d  Kir  self  c*- rrnil'ti-fh  the  mxste, 
<!m?*  f-.e  »r.r.2  ;  an-^  t  erc:o  e  shall  tjOI  exeu«  hiowrff 
!Lr  hiy  c  mrr.it':  g  of  ira^*te,  in  respect  be  Hm^elf  Va£k 
the  r»-mair,'i«'r  ;  ro  more  than  if  »  mas  leas^th  lo  A-  ^--t- 
ir»Z  'he  Ijfc  of  B.  the  remair.dcr  to  him  dirir.?  «hr  Or  of 
r. .  if  he  coms:it  ivaste,  ao  action  of  viasu  amU  lie  agaLJiM 
him  (v;. 


299  a. 


H'  re  is  f  be  fourth  ease  wherr*rti  the  release  amd  confir- 
mation do  agree  ;  and  in  ihi«  case  it  is  to  be  ohaenred, 
that  the  baron  hath  s^jch  an  estate  in  the  iatid  in  the  rij^t 
of  bis  wife,  as  he  is  ca{jable  of  a  confirmation  to  enlai^ 


( Y)  W:th  rr!;*«ct  to  tV  diftuvticn  Mv^n  the  cases  where  an  ertate 
im  )!<;  it  «r:i!ar^f^i  to  an  estate  m  fee-,  by  the  relemse  or  oaofifVialiao  of 
thi«  r^rerttorier,  or  remainder-anA,  aod  thoM  ca£>e«  where  a  pCRODbeo^ 
•<-.»^  !  of  ail  <-«iale  for  !:f«>,  the  inhenlarxe  is  afterwarJt  eonieyeJ  or  <Je- 
vi«««J  to  bis  ri^  h«^;r<,  bj  a  nib^quenl  d^ed  or  will,  ia  which  case  tlie 
estate*  of  the  ar.ro«tor  is  not  enlar^gped  by  the  sabseqoeni  oonveyance  or 
devise  to  hij  ri'ht  heirs :  see  arte.  p.  145.  n.  (P).     Feanu  Coot.  Rem* 
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his  estate  (I) ;  *and  tlierefore   if  the  confirmation  had  (526)* 

been  made  of  his  estate  to  him  alone,  to  have  and  io  hoM  f?  *{  '^  '^  ^^  ""jf 
the   land  to  him  and  to  his  heirs,  this  had  been  good  \o  him  in/et^  after  her 
have  conveyed  the  fee-?iimple  tc  him  after  the  <lec^aseo(  7^j^%73^n 
his  vvife  :  for  if  in  this  case  a  release  be  made  in  the  hus- 16  H.6.  tit  Release 

4o.  ^  E.  3.  tit.  Kc- 

(1)  It  is  necessary  to  di3tingui8h  between  the  case*  mentioned  hy  LitUe-  ^^^^^' 
ton  and  Sir  Edward  Coke,  in  this  and  the  puoceeding:  chapter,  where  an  ps- 
t»te  for  life  is  enlarged  to  a  fee,  hy  the  rtleate^  or  cor^finfiution  ol  the  re- 
Tersitfner,  or  remainder-man,  an«l  tho^e  cases  where  a  person  lieing;  seised 
of  an  estate  for  life,  the  inheritance  is  afterwards  conveyed  or  devised  to 
hie  right  heirs,  by  a  subsequent  deed,  or  will.  It  appears  by  the  ca^t-  of 
Moore  w.  Parker,  X  Lord  haym.  3".  4  Mod.  316.  bkinn.  5i8.  and  /'on- 
nereau  v.  Fonnereau.  Doug  Rep.  1  vol.  470.  that  the  estate  of  the  ances- 
tor is  not  affected  hy  the  subsequent  conveyance  or  devise  to  hi»  right 
heirs.  For  though  it  is  a  rule,  that  where  the  ancestor  by  any  gift  or 
conveyance  takes  an  estate  of  freehold,  and  in  the  same  gift,  or  convey- 
ance, an  estate  is  limited;  either  mediately  or  immediately  to  hi«  heirs  in 
fee,  or  in  tail,  '*  the  Aetr«,"  in  such  case*",  are  words  of  limitation  of  the 
estate, and  not  words  ^  purchase;  yet  this  applies  only  to  those ca5e8 
where  both  the  limitations  are  by  the  same  instrument.  In  spme  cases 
the  freehold  of  the  ancestor  has  resulted  to  him  by  implication ;  but  still  '  *  . 

the  deed  from  Which  that  implication  resulted  was  the  deed  in  which  the 
limitation  to  his  heirs  was  exjires^ed ;  s6  that  the  implied  estate  of  free^ 
hold,  and  expressed  estate  of  inheritance,  aroseat  the  same  time,  and  under 
tl|(B  sam6  deed,  which  brings  it  within,  the  general  rule.  But  nupi  ose  an 
estate  is  limited  to  A.  for  life ;  remainder  to  such  uses  a*  B  shall  a|  point 
and  afterwards  B.  in  the  life-time  of  A.  appoints  the  e.«tate  lo  A's  rio-ht  * 

heirs.;  it  is  diflScult  to  say,  whether  in  that  c»se^  the  estates  will  unite*'or   ' 

Dot  This  case  has  sometimes  occurred  in  practice,  but  ha*  not  yet  been 
the  subject  of  any  judicial  determfnation.  To  prove  the  union  of  the 
two  eitat^s,  it  may  be  contended,  that  the  deed  by  which  the  power  is 
executed,  must  be  considered  as  part  of  the  deed  by  which  the  power  is 
given  ;  and  the  use  limited  by  the  execution  of  the  i)ower  derives  its  ef- 
fect and  is  fed  by  the  seisin  of  the  releasees  or  .feoffees of  the  deed  con- 
taining, the  power;  that  the  u?cs  limited  m  the  original  deed  to  take  ef- 
fect in  default  of  an  execution  of  the  power,  are  su  ject  to  that  power; 
that  the.  uses  1  mited  under,  or  by  virtue  of  the  power,  precede,  and  take 
place  of  them,  in  the  same  manner  as  if  in  the  original  deed,  not  the  pow- 
er, but  the  uie  under  the  power,  had  been  inserted ;  and  that  though  the 
uses  vest  at  different  times,  yet  they  may  be  considered  as  virtually'^crea- 
ted  at  the  feme  time-  On  these  grounds,  the  proposed  ctise  may  be  ccm- 
tendad  to  resemble  tbeoase  put,  378.  b.  that  if  lands  be  given  to  two  du- 
ring their  joint  lives,  with  the  immediate  remainder  to  the  right  heira  of 
bim  who  shall  die  first,  there,  both  the  estates  are  created  at  the  same 
time,  but  the  inhentance  does  not  vest  till  a  subsequent  period  :  yet  Sir 
Edward  Coke  expressly  says,  that  the  heir,  in  that  case,  takes  by  descent. 
Between  the  cases,  howefver,  there  is  this  difference,  and  it  may  be* 
thought  important  that  in  the  case  put  by  Lord  C:oke,  the  limitation  of 
the  inheritance  was  confined  to  the  heirs  of  the  preceding  tenant  for  life,  ♦ 
so  that  there,  never  was  an  instant  when  it  was  not  certain  that- the  re- 
mainder in  fee  would,  in  the  contemplation  of  law,  attach  in  one  or  other 
of  them  so  far  as  to  make  his  heir  take  by  descent ;  and  thus  each  tenant 
for  life  had  a  contingent  remaind^^r  or  possibility  in  fee.  But  in  the  rase 
proposed  in  this  annotation,  no  such  contingent  remainder  or  possibility 

existed  in  A.  the  tenant  for  Ufe.^-<See.  271.  b.  note'!.  VII.  2. Since  the 

publication  of  this  note  in  the  former  editions  of  this  work,  the  subject  has 
received  a  masterly  investigatioo  by  Mr  Feame.  See  his  Essay  on  Con- 
fageai  B<wiiinto»»  6th  Bdit>  p.  74.— [Bwlfer ,  Note  261.] 
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band  and  hit  heire.  tH?^  is  mfficient  to  eooTej  tbe  inker- 
Itanee  of  Oie  laod  to  the  husband  'a  1). 

«•  Tytfh  not  hMfi  ioi'ttty  wUh  Hh  tci/eJ^    For  two 
^29Mk  r^i-  ^'-.      F.r^t,  »ier*.  ise  "ihc  wile  haih  tb^  whole  fr>r  her 

,.  „       ^.  lif*f.     ^^'-r  *u  Iv,  J  '.ru-t  na'its  mii«»t  'a%  hati  tK^n  before 

B*ii ine^rnjifm  ttimu^^iil  \u  V*^  ('*it\rtr  't{  i  .i.ii-l*-n •fi''»)  comtr  ID  bj  onr  ti- 
^*  w.  .^"'"^'^''tle.  Hut  in  thi.  c*»e  if  ihf-  c  nfirmanon  had  beeo  made 
tnftt,awi(k'  httfjan.i\i}  \\\-  ij'.»  «aij«l  a'i«i  wi'e,  to  h  ^V"  and  t<»  h  id  the  laod  to 
tti/>  ^r  fur  (tff.  Iheoi  two  and  to  in-ir  h»  ir-»,  ihev  na«J  b»-en  joint -letiants  a 

18  ^..3.  .W.    vl  ^'^1-   ihf  ft-  sini:  Ic    and  llie  hfi«>ban  \  sei^t^  in  ib»-  rirht  of  bis 

3  Leo  4  1  A't«,  **"^  "*'■  "•'''  '"'' •  '••''  '"^  iiU'^haHd  and  the  urife  ewH 
l«i  a.  iif7  a-  Port,      jjgi  |^j^^,  |j.  moieties  duri  .e  the  cot  eiture. 

On  Usu  to  hij*iymd         If  a  man  1-  tteth  la'ul  to  tho  hu<«hand  and  wiie«  to  ha?e 

^^7/i'him/trT^^^  *"«^  *®  **"''*  '^^^  <*"«  moi-ty  to  the  husband  tor  term  of 
midthrotJt^f  wutuiftto  Ills  life,  an«i  the  other  moi»-ly  to  the  wife  for  her  life,  and 

tunttoihr.m  and  thfir^  ^  iCN^^r  connrm  the  Ci^tate  of  them  both  in  the  laod, 
fuirt enure* to  i.tm  m io  hav<*  and  to  hold  to  them  and  to  their  heirs:  by  tto 

fee  uMtokumoiftyjiTul  .  ri'i_Lj«  l 

£0  titemjffiruift  a$t0  CO  nrmation,  as  tu  th'*  muiety  of  ttie-biiBhatid|  it  eaaretn 
tlu  otfuT  nupiety.         ^^^y  ^  ^^^  husband  and  his  heirs,  for  the  wife  bad  no- 

Coi.firm*  17    17  Lu.^^  "g  *o  *^^^^  n.oiety  ;  but  as  to  ihc  moiety  of  the  wi 


%H  'ZH  K.  3. 94.  thev  are  joint  tenants,  as  hath  been  said  ;  for  the  ho^biBd 

40  K  3    8  A<*  20.  j  j  ' 

But<m*wh  //ojf  an</h«ih^such  an  estite  in    is  v*ife*s  nioieiy,  in  her  right,  as         \ 

wnfirmution  to  two'    jg  ^  .pable  of  a  cnnfir    a'ion       But  if  such  a  lease  fur  life        ( 

mm.  Ihrjf  are  tenanii  "^  ...  •    «       i 

ineimmonofUuinkt-  be  made  tu  two  men  by  several  moieties,  and  tot!  lessor 
ntanee:  confirm   their  e^lafe8   in  ihe  land,  to  have  ainl  to  bold 

to  ti.em  and  t  >  their  heirs,  they  are  tcnams  in  common  of 
the  iitheritance  ;  for  n-giilaily  the  confirmation  shall 
enure  according  tn  the  quality  and  nature  of  the  estate 
whiCh  it  (lolh  enlar^  and  inci-ea»e. 

ioifthe  Utsoreonfirnu  ^^  a  \pi\so  for  life  he  made  to  A.  the  remainder  to  R  for 
tQ  hAt  Utue  for  life  lif,  anilihc  lessor  confirm  their  esiaUs  in  the  land,  to 
for  life,  to  hold  to  them  nave  and  to  h  Id  to  them  and  their  heirs;  A.  ta&etn 
''*^''Vv^*\*  one  moiety  to  him  and  his  heirs,  and  iherelore  of  iheooc         , 

moiety    he  is  beised  *lor  life,  the  remainder  to  B  for        1 


(A  1 ,  With  respect  to  the  iotfirest  which  the  husband  Acquires  in  his 
wife's  property  by  marns^e,  see  the  notes  to  Ibl.  351 ».  post.— [M] 
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life,  and  then  to  him  and  his!  heirs  :  of  the  other  moiety. 
A.  is  seis   d  ftn*  life,  tlie  immetUate  inheritance  to  B.  and 
.  his  heirs ;  because  as  to  the  moiety  which  B<  takes,  the 
same  is  exeouted  :  as  if  i\\e  reversion  b^  granted  to  te- 
nant for  life,  and  to  a  stranger,  it  is.  executed  for  one  39  H.  6.9.  (Ante, 
m^iiety,  (as  hath  been  said  before)  and  therefore  in  this         '^ 
ca$e  they  are  tenants  intcommon. 

If  lands  be  jciven  to  two  men,  and  to  the  heirs  of  their  ^  vfhtrt^aper  a  gin 

,     ,-      ,  III  '      i<  I     »    .  intpeetattailto  iit*j 

two  bodies  begotten,  ana  the  donor  connrmeth  their iwo  men, the  dovot- eon- 
estates  in  the  land,  to  l>ave  and  to  hold  the  land  to  HiQtn^rms^to  than  ami  Oieir 

two  and  to  their  heirs  :  in  this  case  some  are  of  opinion, 
that  they  shall  be  joint* truants  of  tlie  i^^-si.m pie,  because 
the  donees  were  joint-tenants  for  life,  and  (say  they)  the 
confirmation  mu^t  enure  according  to  the  estate  which 
they  have  in  possession,  and  that  was  joint     But  others 
'  hold  the  contrary.     For,  .first,  they  say,  that  the  donees 
have  to  some   purpioses  several  inheritances  executed, 
though  between  the  donees 'survivor  shall  hold  for  their 
livesi     Secondly^  Ihey  say,  that"  when;  the.  whole  eslalc, . 
which  coniprehendelh  several  inheritances,  is  -confirmed, . 
the  confirmation  must  enure  according  to  the  several  in- 
herhances,  which  is  the  greater  and  most  perdurable  es* 
tate,  and   tlierefore  that  tiie  donees  shall  bo  tenants  in       Vid.  sect.  5r.>. 
common  of  the  inheritance  in  this  case.  '    j 

.  B  UT  if  I  let  land  to  a  feme  sole  for  term  of  years j      lhti^^tox. 
who  iaketh  husband,  and  after  I  confirm  the  estate  o/tSect  526.  z^^i)  h,  | 
the  husband  and  his  wife^  to  have  and  to  hold  the  landbnron  and/t^nt  //•.«.sv/? 
for  term  of  their  two  lives:  in  this  case  they  have  a  ^''P'^'fj' l[*''' ^'''''' 
joint  estate  in  the  freehold  of  the  land^for  thcU  thejointij^for  /./.-. 
wife  had  no  freehold  before^  ^^c.  . 

.  '  29-9  b. 

This  IS  the  fifth  case,  wherein  the  release  and  confir-5F,.  3.  v:  b.    Pi.. 

matSon  do  agree  :  and  it  is  to  be  obseivt^d,.  that  cha,ti els  ^"''j^  j^  *4.**l^    '   ' 
reaf,  as  leases  for  years,  *  wardships,  and  ilie  lifccj  are  not  38  E.  3.  35.  Pi.  Com. 
given  to  the  husband  absolutely  (as  all  chatteLs  personal  f,Q^„p,  15*  ^  H.6.5.. 
are),  by  the  intermarriage,  but  conditionally^  if  the  hus-''^^-.^- 1»  ^  ^I*  6-  5*2. 
band  happen  to  survive  her,  and  he  hath  power  to  alien.^9  aVr  4.4) 
Vot.  II.  4l  ^^P'5'^i^H 

4€b.  Prst.351  H.) 
♦300  & 


^if  99  A  cmmmuA^ 

thtm,  tt  hi*  lilejwue  :  but  m  the  acBntine  Ae 
tfptwKMedof  ibeehattebral  in  bcriigiit 

.  '*  '^^l  4«.        •SwniuIlT,  ff)ai  ffi^  hofl^and  kitli  such  a 
t7%a.  Aj««,iS«a.;^  her  right  of  the  ciiallel,  »s  is  eapaUe  of  a  eoofimadsBy 

or  of  a  rel< 


Thirdlj,  that  the  confinnatioo  in  this  ease  to  die  b»- 
band  snd  wife  for  their  lif*^  maketh  theai  jmiit-%nitDts 
for  life,  because  a  chattel  of  a  itme  cuTeit  maj  be  drovm- 
ed  :  aofl  ao  note  a  diversity  between  a  lease  tor  hfe  sod 
a  lease  for  j«^n  made  lo  a  feme  eo%ert  ;  for  her  esUte  of 
freehold  eanoot  be  altered  hj  the  eon&initi<Mi  made  la 
her  liusbaod  and  her,  ms  ihe  term  for  jears  may*  whereof 
Ifer  husband  uuy  make  dL^poaitiun  at  his  pleasure  (a  !). 

LI  rTLCTOX.         m^LSOf  if  I  let  lands  to  a  man  for  term  ofytan^ 
fSect.53i.30i.  3.]  by  force  wherccfheis  (^3)  in  lautnwn^  ^-c  andaflet 

tkt  land  for  hit  iy'e,    /Ae  Said  land^  lo  have  for  term  of  his  life^  and  Ide^ 

Hrgtdfitr  hft,  ke':     ^'^  ^^  ^''*  '^  deed^  t^  then  presently  he  hath  an i»- 
(Sid.  4it;        iate  in  the  land  for  term  of  (24)  his  life. 

302  a*  Wer^  is  the  sixth  case,  wherein  the  eonfirmalion  lod 

the  release  do  ^%Te^i  and  is  CTident,  and  needeth  do  et- 
plication. 

LITTLETO^  •^A'Z>,  {f  I  say  xA  the  deed^  to  have  and  to  kM  to 

|€ect.  Srs.  30;2  a.  ]  Azm  and  io  fiis  heirs  ef  his  body  engendered^  he  katk 

(?3)  en  fttenion^  Lc.  fouettw-  (?4)  m,  not  in  L.  and  M.  nor 
ne,  L.  and  M.  aiui  Roh.  Roh. 


(6  1)  In  either  esse  of  a  lease  Ibr  yean  or  for  life,  to  the  feBe*  ^ 
amounti  to  a  new  g^rant  of  the  term  for  the  life  of  the  hatband;  if* ^ 
coiiftrmor  not  cmljr  confirms  the  old  term,  but  erects  a  nenr  one,  sinee  tM 
words  import  more  than  a  confirmation  of  the  old  term  ;  for  in  thai  ">• 
hutfband  has  nothing  in  his  own  right.  Gilb.  Ten.  79.  6o  where  a  lasB 
seised  of  a  rent-charge  iji  fee,  granted  it  over  to  a  feme  sole  for  a  term  « 
year?,  and  the  tenant  attorned,  and  she  took  buslmnd  ;  if  the  graotordtt''- 
in;  the  term  confirmed  the  rent  to  the  hutl>and  and  wife  fiv  their  liT^ 
or  in  (b^,  they  became  joint -tenants  for  life,  or  in  fee,  of  the  rent,  fw  "• 
new  altonjmetit  was  necessary.     Vaugb. 46. — [^^ 


^n.  ^tatt  in  Jte-fait.    And  if  I  say  in  the  deedy  to 
have  and  to  hold  to  him  and  to  nis  Aeirs,  he  hath  an  es* 
late  in  fee-simtde.     For  this  ^hall  enure  to  him  by 
fotce  of  the  (2$)  confirmation  to  enlarge. his  estate. 

•  (539)* 

*Thi8  also  isevident,  and  needeth  no  explication,  say-  302  a. 

in^.  that  whensoever  a  confirmation   doth   eniafge  atod 

give  an  estate  of  inheritance*  there  ought  to  be  ajjt  words 

(as  Littletoti  here  expresseth  them)  used  for  the  same. 

»  •  < 

^     JlLSOj  if  Ikt  i€md  to  a  man  for  term  of  years,     LITTLETOJW 
Bnd  after  I  confirm  his  estate  without  putting  more  [Sect  54 1. 307  b.] 
words  in  the  deed,  by  this  he  hath  no  greater  estate  ton  be  t^kUettgiB' 
than  for  term  of  years,  as  he  hadhtfore.  yMotUmsfing  mon. 

B  UTif  I  release  to  him  all  .my  right  which  I  have     LITTLETON. 
in  the  land  without  putting  more  Ut^)  words  in  /^effect  M6;3u7b.] 
deed,  he  hath  an  estate  of  freehold  (c  I ).    (27)  So  thou  the  eoMt  o/«  reUate. 
mayest  understand  (my  son)  divert  great  diversities 
between  releases  and  confirmations. 

In  these  two  sections  is  the  seventh  case,  wherein  a  ^^^  , 

*  S07  b 

release  and  a  confirmation  do  .differ^ 

ALSO^  if  a  man  grant  a  rent-thdrge,  issuing  out     LITTL15T0N, 
of  his  land  to  another  for  term  of  his  life;  and  after  [Sect,54s  SO^-a^] 
he  eonfirmeth  his  estate  in  the  said  rent,  to  have  ««^^art5^'^/  newi^ 
to  hold  to  him  in  fee-tail  or  in  fee-simple  ;  this  ^cnfir-  created^  to  kotdm  the 
motion  is  void  as  to  enlarge  his  estat^y  because  he  that  iQ^iiam  his  e$tatei 
eonfirmeth  hath  not  any  reversion  in  the  rent*  y^-  '^f^) 

QAlO*  «jO*^ 

'  '  '  '  .  . 

(25)  coT^rmatwnr<of^rmamtrU^  (27)  e/,  added  in  L.  tnd  M*  'and    • 

L.  and  M.  and  Roh.  Roh. 

i  26)  jioro^,  not  in  Li.  and  M.  nor  .   , 
Roh- 


(C  1)  Ace.  ante,  'ill  b..  p.  509.  But  the  lessee,  ih  this  case,  must  haTB 
previouslj  entered ;  for  under  a  lease  at  common  law  the  lessee  has,  of ily 
•n  iniereae  termini  till  entry,  which,  wd  have  seer,  is  no  estate,  and 
consequently  no  foundation  for  a  release  by  enlars^meut.  Ante/p.  4ii9, 
500.  n.  (Q  2).  But  where  an  estate  for  y^ars  is  created  hx  bargain  and 
■ale  under  the  statute  of  uses,  the  lessee  has  an  estate  imuic'diately,  with- 
out entry.    Ante,  270  «*  502.  n.  (D  3).— [£</.} 


f/-'»  or  A   COlfFIBlfATIOir.  BOOKIZ. 

SOS  a.  Here  the  diversity  is  apparent,  bclwccn  a  rcBt  newly 

i?",f  *^Ht^^^- created  ana  a  rent  in  ea«?(Dl):  ^hich  needeth  no  ex- 

4$.  15  L.  4.  8  n.  ■•        •  y^    ■        .  i 

JM.  CiMi'.:i5  a  H.  4.   plication.   Only  this  la  to  be  observed,  that  Littleton  in- 
iv.    r  Ante,  148  a.      tendeth  hi8  deed  of  oonfinnadoo  not  to  contain  any  cIsiub 

317  ».) 

of  distress ;  for  otlyrwise^   «s  to  the  confirmation  the 


deed  ia  void,  but  the  clause  of  diatiess  doth  ainount  to  z 
new  grant,  as  in  the  Chapter  of  Keuta  bath  been  said. 

lJTTi.F.TO!V.  •B  UT  if  a  man  be  seised  in  fee  of  reni-eemee  or 
f^cct  541..  ^^^Ireni'Charge,  ''and  he  grant  the  rent  to  another  for  life, 
r^„t'9trrire  tr  rcnu  and  the  tenant  attomethf  and  after  he  co^ftmteta  tm 
chitrteti.f»^.^         ^l^^^  ^1^^  grantee  in  fee-tail,  or  in  fee-simple,  thii 

<  \n^%  366  •.  Finch,    eonfirmation  in  good^  as  to  enlarge  Ms  estate  accordii^ 
2-'i)  to  tht*  words  of  the  eonfirmation,  for  that  he  which 

confirmed  (28)  at  the  lime  of  the  confirmation  had  a 

reversion  of  the  rent. 

308  b.  Here  is  the  eighth  ease,  wherein  the  releaae  and  «on* 

firmalion  doth  agree  :  and  it  is  here  to  be  obaenred,  that 
to  the  grant  of  the  estate  lor  life,  Littleton  doth  put  tn 
attornment,  because  it  is  requisite  (£  1)  ;  but  to  the  con- 
firmation to  the  grantee  of  the  rent  to  enlarge  hb  estate, 
there  is  none  neceissary,  and  therefore  he  puttetb  oooe; 
but  of  this  more  is  said  in  the  Chapter  of  AttoromeDt, 
section  556,  557  (f  1). 

lATTlxrov,         BUT  in  the  case  aforesaid,  inhere  a  man  grants  a 
I  Sect.  560  305b.]  ^^^^^^^^^g  ^^  another  for  term  of  life,  if  he  mil  that 

the  grantee  should  have  an  estate  in  tail,  orinfet.U 
behoveth  that  the  deed  of  grant  of  the  rent-charge  f Of' 
term  of  life  be  surrendered  or  cancelled,  and  then  to 
make  a  new  deed  of  the  like  rent-charge,  to  have  an4 
perceive  to  tlie  grantee  in  tail  or  in  fee,  ^c.  Ex  p«u- 
cis  (2b)  plurima  concipit  ingenium. 

CJ8)  restalc,  added  L.  and  M.  (29)  plurima  cmeipU  tngeMim' 

diftU<,  &r.  L.  and  M. 


CD  I)  As  to  tli*»  Jifference  between  an  interest  newly  created,  inJ*» 
interr«t  m  fUfy  see  ante,  p  ^48.  n.  (C).— f  ^rf-]  ' 

(T:  1)  TliBt  is,  at  t-onitnon  laW,  I  efore  tht  4  4  5  Anu,  c  16.— [i^J 
(F  I)  Antes  p.  SGT— J7'".^[/':d3 


ck,  Xlii.  OW  A  COKFIRMATIOtr.  637 

<*  Surrendtred  or  <ianeelhd,*^    Note^  by  cancellation  908  ,b* 

of  the  dee<l   ihe  rent  which  Beth  only  in  grant  ceaueth  J^^'cv^m  Ante 
(as  here  it  appears th)  as  well  as  by  the  surrender  (a  1).  148  a.  2io  b.  lO  Rep. 
And   the  reason   *wl>erefore   (if  the  grantor   make   a  p^^  ^g|  \  y^^ 
new   grant  of   the    rent,  and   not  /enlarn^  it  by  way5{i^7) 
of  confirmation,   as    LitUetpn    must  be   intended)   the  \y^*i   ' 

deed  should  be  surremlereil,  or  cancelled,  is,  Kst  the 
l^rantpr  should  be  doubly  charged,  viz.  with  the  old  grant 
for  life,  «nd  witb  the. new  gtant  in  fee;  or,  as. hath  been 
said,  the  grantor  may  grant  to  the  grantee  for  life  and 
his  heirs,  that  he  and  bis  heirs  shall  distrain  for  the  rent, 
&c.  and  this  shall  amount  to  a  new  graht,and  yet  amount 
to  no  double  charge,  whereof  you  may  see  before  in  the 
Chapter  of  Rents. 

JlLSOy  if  my  disseisor  granteth  to  one  a  ren/- "^'LITTLETON. 
charge  out  of  the  land  whereof  he  disseised  mei  and  /[^Ci!t  .*):^  7. 300  a.] 
rehearsing  the  said  grant  confirm    the  same  grants  rent-ekargenot  nvoid-, 
and  all  that  which  i?  comprised  within  the  samegrant^  ^^  thcnifffi  the  estate 

■  .,       .*^  •  °  out  of  whuh  U  untcd 

and  after  I  enter  upon  the  disseisor  ;  quaen',  in  this  be  a/ierwardt  deftaiai^ 
case,  if  the  land  be  discharged  of  the  rent  or  no  (^Q)-*^!^^/?''-^^*' 

r 

This  is  the  fifth  case,  wherein  the  release  'and  confir-  ooOa. 

mation  do  dilTer  ;  for  a  release   to  the   grantee  in  this 

'{30)  l-e.  added  io  £.«  and  M.  and  Rob. 


(G  1)  Since- the  Statute  of  Fraods,  39  Car.  2  c.  3.  s.  3.  the  nienp  can* 
orllaiion  of  an  instrument  will  not  defeat  th'^  estate  (Yeated  by  it,  Sre  Mar 
Gennis  v-  M''Cnlloiis:h.  Gilh.  Eq.  Kep.  235.  Ror  v.  jirrfitfhhop  of  York, 
6  lit#t.  S6.  Et  vid,  Lenrky,  Leachy  2  Ch,  Rep.  62»  And  even  if  the  iri- 
atrii merit  would  from  its  nature  be  revocable  by  cancellation,  yet  if  this 
eancAlIation  be  mndt*  throus^h-  a  mistake  in  fact,  cr  even,  it  is  HHi^^ 
ihrouoh  a  reistak'*  in  lawothe  mistake  will  annurthe  cancellation.  Pei^- 
rot/  V.  Pertofl,  I  %  East  423.  Su»d.  Pow.  f?99.  Cancf'Uation.  however. 
dertroys  a  will  execiHed  under  a  power.  Id.  3^1.  'It  may  be  further  oh* 
ierve  1,  that  if  an  in^rtiment  be  altered  by  raxure  or  otherwise  in  o  ma- 
terial oart  by  the  person  for  who»e  benefit  it  was  intendeil,  the  deed  be- 
comes absolutely  void.  fVhelpdalf^M  easr^  .5  Co.  119  a*  But  thonc^h  it 
was  form'^rJv  held,  that  a  raziire  by  a  8tran;^er  would  have  the  ^arae  or»e- 
ratioQ  {Pi^olfs  ecu^^  11  Co.  27  a.),  it  is  now  settled  that  an  alteration 
by  a  stran^^er,  without  the  privity  or  consent  of  the  party  interested,  will 
not  nvoid  an  instrument,  no  more  than  if  it  had  been  obliterated  or  can- 
celled by  mistake.  Hemfree  v.  Bromletf,  6  Rart,3l0.  French  v.  Patton^ 
9  ^'a5t.  3Jl.  See  further  as  to  razure  and  alteration,  of  deed?,  Vin.  Abr. 
Falts,  T.  U.  U.  2.  X,  X.  2.  1  Wood's  Conv.808,809.  and  the  books  cited 
^nte,  p.  "1^2,  '>;>3.  n.  (13).— [firf.J  » 
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(m)ll  H.7.«. 
Lib.  1.  fol.  147. 
Anne  'Mayow^t  case. 
3  U.  4. 10. 


emt/m)  were  void.  It  is  holden  by  some  authority  mice 
Littleton  wn  te,  that  the  disneisee  after  hii  re-entry  sliall 
Dot  avoid  the  lent-charge  against  hift  own  coiifirination: 
and  there  a  general  rule  is  takroithat  Huch  a  thing  as  I 
may  defeat  by  my  entry,  I  may  make  good  by  my  eso- 
firmatioo* 


Lib.1.fel.  14rj48, 
Amim^  MayovrV  case* 
(Post,  BecL  629.) 

orhifhii  rtcuHry  in 
9ihaeiion. 


<S48)^ 


If  the  feoffee  upon  condition  grant  a  rent-char|;e  ia. 
fee,  itnd  the  feoffur  coiifirmeth  it,  and  after  die  conditioQ 
is  broken,  and  the  feoffor  enter,,  he  shall  not  avoid  the 
rent-charge.  And  so  it  is,  if  the  heir  of  the  disseisor 
grant  a  rent  charge,  and  the  disseisee  confirmeth  it,  and 
after  recover  the  land,  he  shall  not  avoid  the  rent  (h  1); 
and  yet  in  neither  of  *  these  cases  his  entry  was  con^ 
abi^  at  the  lime  of  his  ooafirmation. 


LITTLETON.         •SLSOf  if  there  be  lord  and  tenants  (3?)  albeii  the 
tSect.53').304b.]/o^rf  confirm  the  estate  which  the  tenant  hath  in  the 

notgwedutinctn^h!uJ^^^^^^^^9  y^t  the  seignoTjf  remaincth  entire  to ti^ 

On  eonjirmattm  iy      •/orrf  OS  it  WOS  before. 

the  hrd  of  the.  ettaie  of  ^ 


bit    ienarU^  yet  the 
nignory  rtmaint, 
(Sid.  I7i>,  176.)  (Hoc 
Pla.  70.  1 18. !:».  138. 
234.)  (11  Rep.  52  a.) 

*3i5  a. 


(3^)  metque — «f,  L.  and  M.  aod  Rob. 


(HI)  Tfae  confirmation,  in  the  above  iiiBtaiioes,  ii  |ood,  tboogii  thi 
estate  is  ^ne,  out  of  which  the  gprant  oonfirmej  was  derived ;  for  fluet 
the  di99ei9ee  has  consented  to  the  estate  which  has  a  beinf  from  the  <»• 
snisor  or  disseivor^s  heir,  he  cannot  aAerwards  destroy  it.  Gilb.  Ten.  71. 
So  if  the  mort^a^ee  make?  a  lease  for  years,  and  the  mortgagor  confinm 
it^  and  afterwards  the  condition  is  perfonned,  the  lease  ehaU  not  be 
avoided.-  Kty^leJltlfCt  ocue^  7  Co.  14  a.  So  tenant  in  tail  makes  slew* 
for. life,  now  he  hath  rained  a  new  fee  by  wrong;,  nnd  a(lerwanl»be^tt 
a  rent-charge,  or  makes  a  lease  for  years,  and  afterwards  tenant  for  lift 
dies,  he  shall  not  a^oid  his  charge  or  lease,  although  he  be  ioof  anodier 
etftate,  beoaoae  he  bad  a  defeasible  poeaessioa  and  ancient  Hgbt,  the 
which,  if  they  be  in  several  hands,  should  be.g;ootl,  as  the  lease  of  cot 
and  the  confirmation  of  the  other ;  and  bein^j  in  one  hand  shall  fce  •• 
muehinjud^entof  law.  Ibid  Et  Vid  Moor,  3^3.  Poph  dO.  1C« 
147  b.  Bro.  Condition  249.  2  Rol.  Rep.  380.  Post,  343  a.  UponU* 
principle  above-mentioned,  if  l^saee  for  life  grants  a  rent  in  fee,  aoi  Ina 
lessor  confirms  it,  the  rent  remaina*  th0a«rh  t^  esUte  for  life  bedeter- 
mined.  Supm,  sect.  529.  p.  627.  1  Rol.  Abr.  483.  So  if  iMtee  ftf  U* 
upon  condition  grants  a  rent,  which  th^  leasor  confirms,  and  aft^rwsrdi 
enters  for  the  condition  broken,  yet  th%  rent  remains.  Supra,3GOs  p 
S41.  »  ut  if  the  person  who  confirmed  had  only  "a  particular  estate^ 
confirmation  determines  with  his  estate :  as  if  a  patron,  beinr  only  tsi»» 
for  the  life  of  B..  confirmed  a  lease  of  the  pavioD,  the  eonfirinatioo  dtttf- 
aioed  when  B.  died.    2  Rol.  .4br.  9.->[^i/.] 
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IN  t he »afnt  manner  it  is,  if  a  man  hath  a  rent-     LITTL'RTOX. 
eharge  ovft of  certain  land,   and  he  confirm  the  es-^^^\\^'^^-^l^   ^'^ 
fate  whitfi  the  tenant  hath  in  the  tand,  yet  the  rent-jihnattm  of  the  estate 
eharge  remained  to  the  ccmjirrnor.  t^^^rl"^ 

cfiarge^  or  common^  ytt 
therent'ChargefOrconanori^rematnt. 

*  I 

IN  the  same  manner  it  isj  if  a  man  hath  common      UTTLETON. 
ef  pasture  in  (Si)  other  land,  if  he  confirm  the  estate  [Sect.NS;^?,  365  a.] 
of  the  tenant  of  the  land,  nothing  shall  pass  from 
him  of  his  common;  but  notwithstanding  this,  the 
common  shall  remain  to  him,  as  it  was  before. 

Here  is  t)i«  sixth  ^ase,  wherein  the  release  and  confir-       ,    dOS^ 
oiation  do  differ  ;  for  by  the  release,  the  seijnory,  reat  ^^^^J!!^^^^ 
•harge,  or  common,  are  extinct  (i  1).    And  so  these 
three  sections  be  *evident,  and  need  no  explication,  say-  (^*^^)* 

itig^  that  sdme  do  gather  upon  these  tViro  last  sections, 
and  the  next  ensuing,  that  a  man  cannot  abridge  a  rent-  * 
charge  or  common  of  pasture  by  a  .confirmation,  as  he 
may  do  a  rent-service  in  respect  of  the  priyity  between 
the  lord  and  tenant,  so  as  (say  they)  a  tenure  may  be 
abridged  by  a  confirmaiion,  but  not  a  reni*charge  or 
common :  and  therefore  Littleton  beginneth  the  next 
section  with  an  adverb  aJversative,  \\z,(but),  &o»  But 
a  man  may  release  pai^t  of  his  rent-charge,  or.commoa 
fcc-  (k  I). 

« 

If  the  disseisee  and  a  stranger  disseise  the  heir  of  the  298  b. 

t*  Confirmation  dpeg 

.     (33)  e»— (m,  L.  and  M.  and  Rob.  not  extingtiith  aright 

.  intwpenie.^ 

■  ■■■!■  IP        ■      ■  II  ■  ^  I     ■  11     II  III       I.       II  ■■         I        I     1  1  I  1  I  II    H    II  IIIIJ    ■     I  11^  III  I  I      I    ■% 

(I  l)  Th«  loi>d  by  faia  confirmation  strensjfthens  or  establisheatheeatate 
wbich  the  tenant  already  had,^ut  he  does  not  pass'  his  right  to  the  seig- 
nory,  because  the  confirmation  or  assent  to  that  estate  cannot  be  inter- 
preted to  pass  that  other  distinct  rig^ht  which  is  in  him,  since  the  assent  to 
one  estate  is  no  reason  to  conclude  that  he  has  parted  with  the  other ; 
but  if  he  had  released  all  his  ri*j;ht,  he  had  thereby  extinguished  his  seig- 
nory,  because  by  such  remitting  his  right,  he  could  oqi  have  denianded 
any  thing.     Gilb.  Ten.  79,  80.— [£rf.] 

(K  1)  So  a  confirmation  does  not  give  any  collateral  qualities:  and  ' 

therefore^  if  an  husband  alone  levies  a  fine,  where  husband  and  wife  are 
seised  in  special  tall,  remainder  to  the  husband  in  fee.  and  the  conusee 
confirms  the  estate  of  the  wife ;  this  does  not  make  her  estate  descendible 
to  tbo  issue,  who  are  barred  by  the  fine.  9  Go.  142.  3  .Com.  Dig.  Con^ 
firmation  (D.  2.)-^[£d] 


CW  A 


i^*j^'.'ie3  ;  otAerAue  ft  is  of  a 


l:  •  n^rrov  Bf/T  ifth^m  he  InH  and  f^nami,   trkidk  femgwt 

f'.A.K"*  * '  \  /  V-.  *,/  *^tiflir*z%  r^ni,  if  the  Ir/rd  hy  hi*  deed  confirm  tktO' 
^'"'"»"  "  »  '^  tateofthe  te^.ant^  io  kofd  '^y  12 />?/««>?,  orbmm  9^9^ 
tufM*<,iu^A^rt^  or  hy  a  half-pemiy  :  ia  thi*  cahe  the  iemaei  ii  S^' 
"""''  char  zed  of  all  the  o'her  terrice*.  and  tkaii  rtmder  md- 

fhin/t  to  the  t//rdf  bui  thai  wh^ch  u  eomprimd  im  lit 

name  eonftrnuxtion. 

rj05  b.  **  J9nd  ihaN  render  nothing  to  the  tordylmt  thmtMtkiek 

B'  •♦<^.  t ..  '/T.  m.  tt  eomprh^d  irey  Whi.-h  words  are  thus  to  be  mwifr- 
iH  £  i!  /v  ^At*.  <S.  '''♦<^  f  ^^'8^  the  tcranl  »hall  not  render  aoj  more  real* 
14  H'  4.  e.  annual  f^rvire  to  the  lord  than  is  cootaiocd  io  thedeed; 

b'lt  o*her  t^in^s  notwithstanding  tbe  said  confinnaliati 
the  tf^nant  shall  yteli  to  the  lord,  as  relief,  aide  pur  fik 
marier^  and  aide  pur  f aire  fitz  ehiraler^  because  the* 
are  incidents  to  the  tenure  *th3t  remain,  and  shall  not  be 
dischar^d  without  ^pHJcial  worc's,  by  the  general  worls 
^Airt^76t.)        of  all  other  action^  services,  and  demands.      And  soifi 

manliold  of  me  hy  knight-5er\*ice,  rent,  suit,  &c.  and! 
relea-^  to  him  all  my  ris^ht  in  the  seignory,  excepting  the 
f<»nur*?  bv  kniffht  serrice,  orco:ifirm  his  €^st^tc  to  holJof 
me  hy  ki'lt^'il-^ervic*-  only  for  all  manner  of  services,  ex- 
actions and  demnncN;  yet  shall  the  lord  have  war«l» 
n.arria^e,  relief,  nide pur  file  viarier^  et  pxirfairt  fii^ 
chivaler,  for  those  be  incidents  to  the  tenure  thit  re- 
main. But  it  is  hoi'ieri,  that  if  a  nian  make  a  «:ift  in  tail 
by  deed,  reserving  two  shillings  rent  a^luy  et  ses  heirtf 
pro  omnibus  et  omnimodU  servitiis,  exactionibvs  secti* 
frtrihffs,  et  ainctis  demandis^  if  the  donee  die  h\i  hcff 


(.'544)» 


i^Jf!.  XLX»  M  A  90V&IRMAT19N  HI 

•f  full  age,  the  donor  shall  haVe  no  reVief,  because  in  the  i*  R.  2.tit  Avovrie 

original  deed  of  the  gift  in  tail  it  is  expressly  limited,  Yitih. 

that  by  the  service  of  two  shillings  rent  he  shall  be  quit 

of  all  demands  (and  relief  lieth  in  demand) ;  and  by  rea*       (Aot^fiSs.) 

son  of  those  words,  say  they,  there  cannot  any  relief  be- 

<;omedue  ;  but  some  do  hold  the  contrary  in  that  case. 

And  the  reason  wherefore  no  service  of  another  ean  be  305  j^ 

reserved  upon  the  confirmation  is,  because  as  long  as  the  28  E.  3. 92,93. 
state  of  the  land  continueth,   it  cannot  by  the  confirma-  oier^  b.  7  £4. 
tion  of  the  lord  be  charged  with  any  new  service.     So  25  a.  si  £.  4. 63. 
as  it  is  evident  that  the  lord  by  his  confirmation  may  ^i-^t  ATowrie  100.  * 
minish  and  abridge  the  services,  but  to  reserve  upon  the  (9  Rep. 33.) 
confirmation  new  services  he  cannot,  so  long  as  the  for- 
mer estate  in  the  tenancy  continueth. 

▲nd  as,  where  a  confirmation  doth  ^enlarge  an  esUie^rini^fneeestarytok 
in  land,  there  ought  to  be  privity,  as  hath  been  said  ;^^-^^^''^''**^- 
so  regularly,  where  a  confirmation  doth  abridge  services,         *d05  b. 
there  ought  to  be  privity  also. 

I 

And  therefore  here  Littleton  putteth  his  case  of  lord  7  It  3. 19.  23  £.3. 
and  tenant,  between  whom  there  is  privity.  And  there-  ^  • 
fore  if  there  be  lord,  mesne,  and  tenant,  the  lord  cannot 
confirm  the  estate  of  the  tenant,  to  hold  of  him  by  lesser 
services,  but  this  is  void,  for  that  there  is  .no  privity  be« 
tween  them,  and  a  confirmation  cannot  make  such  an  al» 
teration  of  tenures. 

(^5)*  ^ 
*And  the  case  in  4  £.  3.  maketh  nothing  against  this        4  E.  3.  V9. ' 

opinion  :  for  there  the  case  in  substance  is  this  :  John  de 

Bbnvile  held  certain  lands  of  Ralfe  Vernon,  and  before 

the  statute  of  ^ma  emplores  terrarum^  levied  a  fine  of 

the  same  lands  to  the  abbot  of  Cogsall  and  his  successors, 

to  hold  of  the  chief  lard  (which  was  Ralfe  Vernon)  by 

the  services  due  and  accustomed.     Ralfe  Vernon  made  a  ' 

charter  to  the    said  abbot  in  these  words:  Coneessi 

Hiam  eidem  ahbati  et  sueeessaribus  suh  relaxavi  ei 

^ietum  elamavi  Mum  jusj  i^c.  quod  haheoj  velpoti* 

M  habere  in  omnibus  tenementis  qum  idem  abbas  h^^ 


&42  HP  A  CU>F1B1L&TI»5.  B03S  U- 

bet  de  dono  JohanuU  dt  BonriUt,  tenendum  de  meet 
hseredibus  meis  inpuram  et perpetuam  eUemannam  : 
and  adjuJtrcd,  that  it  iras  a  ^jod  teajre  in  firankal- 
moi^  :  which  case  proveth  cothing  that  the  lord  par- 
amount  may  by  his  co  •firmation  to  Ihete&aot  perarall 
extinct  the  mesonlty  (a«  it  i^  abridged  by  blaster  Fitz- 
herbert  in  the  tIfU  of  Confirmation,  pi,  21.),  for  the  im- 
mediate lord  did  there  make  the  said  charbT,  and  not  any 
lord  paramount*  (And  therefore  it  is  eFer  good  to  rely 
upon  the  book  at  lar^e,  for  many  times  cotnpendim  swni 
dispendia^  and  melt  us  est  petere  foni'es,  quhtn  stctari 
rivulos).  And  of  this  opinion  was  Master  Plowdeo 
upon  good  adyisement  and  consideration. 

4  E.  3. 19. 9 E.  3. 1.        And  here  is  the  seventh  case,  wherein  the  release  and 
P^a  4.  6  igiig-  confirmation  doth  ap^e  ;  for  if  there  be  lord  and  tenant 

VintXK  by  fealty  and  twenty  shillings  rent,  the  lord  may  release 

all  his  right  in  the  sf'ignory  or  in  the  tenancy,  saving  fealty 
and  ten  shillings  rent :  but  he  cannot  save  a  new  kind  of 
service,  for  he  may  as  well  abridge  his  srrviees  upon  a 
release  as  upon  a  confirmation.  And  as  there  is  required 
privity  when  the  lord  abi  idi^eth  the  services  of  bis  te- 
nant by  his  confirmation  ;  so  must  there  be  also,  when 
the  lord  by  his  relense  abridgeth  the  services  of  his  te- 
nant And  therefore  the  lord  paramount  cannot  release 
fAiit«.47m.)  ^  ^  tenant  peravail  saving  to  him  part  of  his  services 
(Flo.  563  b.)       (l  1) ;  but  the  saving  in  that  case  is  void  (m  1). 

(546)* 
•  UTTLETON.  *^  ^^  i/  ^^  ^^  ^^^  *.y  ^^  ^^^^  ^f  confirmation^ 

pact  699.  SOA  b.J  that  the  enant  in  this  case  shall  yield  *to  him  a  hawk 

*30d  a. 

(hi)  Thtt  a  saving;  in  an  act  of  parliameat,  which  is  repaa;nant  to  the 
body  of  the  act,  is  roid,  see  Plowd.  Com.  563  ;  as  where  tbesappoaed  at- 
tainder of  the  Duke  of  Norfolk  was  by  Hot  of  Parliament,  1  Mary,  <le<- 
elared  to  be  Toid  and  null  ah  tni/to,  saving  the  estates  and  leases  made  by 
Iting  Edw.  6.  that  saving;  was  void ;  for  when  the  attainder  was  dedand 
te  be  void,  the  sai4  saving  was  a^imt  the  body  ef  the  act,  and  therefere 
void,  1  Co.  47  a.  That  a  saving^  will  serve  for  any  thing  that  is  implied 
in  a  judgment,  bat  not  against  an  express  judgment ;  see  S  InsL  47.-* 

(Ml)  But  in  the  case  of  lord,  mesn#,  and  tenant,  if  the  lord  confirmed 
the  estate  of  the  mesne  to  hold  bv  less  services,  it  was  good,  for  he  was 
in  posieseion  ef  the  mesnaliy,  and  there  was  a  privity  Iwtween  them. 
Bro.  Ceofirmation,  pi.  8.    6  Vin.  Abr.  399.  Conflrmition  (R  a.) — [Ed.'] 


<f^B.  XlOr 
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or  a  rose  yearly  at  such  a  feast j  ^<?.  this  (34)  canfir-  , 
maiion  is  voidy  because  he  reserveth  to  him  a  new 
thing  which  was  not  parcel  of  his  services  before  tlie 
confirmation :  and  so  the  lord  may  well  by  such  con- 
firmation abridge  the  services  (35)  by  which  the  te^ 
nant  holdeth^ofhim^  but  he  cannot  reserve  to  him  new 
services  (n  1). 

% 

This  upon  that  which  hath  been  said  before  in  the  next  306  a., 

preceding  section  is  evident,  and  needeth  no  further  ex- 
plication. 

ALSO,  if  there  be  lord,  (36)  mesne,  and  tenant,  and    .LITTLETON. 
the  tenant  is  an  abbot,  that  holdeth  of  the  mesne  by  [Sect  540. «08a.^ 
certain  services  yearly,  the  which  hath  no  cause  (37)  to 
have  acquittance  against  his  mesne,  for  to  bring  a 
tprit  of  mesne,  (38)  ^*c,  in  this  case,  if  the  mesfie  con- 
firm the  estate   that  the  abbot  hath  in  the  land,  to 
have  and  to  hold  the  land  unto,  him  and  bis  successors 
in  frankalmoign,  or  free  alms,  ^-c.  in  this  case  this 
confirmation  is  good,  and  then  the  abbot  holdeth  qf 
the  mesne  in  frankalmoign,    Jind  the  cause  is,  for 
that  no  new  service  is  reserved^  for  all  the  services  spe- 
cially specified  be  extinct,  and  no  rent  is  reserved  (39) 
to  the  mesne,  but  (40)  the  abbot  shall  hold  the  land  of 
him  as  it  (41)  was  before  the  "" confirmation  ;  for  he         (547)*' 

(34)  Cenfirmation — reservadoTL,        (38)  See,  not  in  L.   and  11.  nor 
L.  and  M.  and  Reh.  Roh. 

(35)  per  qucux  le  tenant  tient  de        (39)  al  mesnt^  not  in  L.  and  M. 
itf^,  not  in  L.  and  M .  nor  Roh.  nor. Roh. 

(36)  mesne — mesmey  L.  and  M.        (40)  que,  not  in  L.  and  M, 
bntnotin  Roh.  (41)  i7-*a  /ut,  L.  and  JM.  anfl 

(ST)  per  c<M»  added  L.  and  M.    Roh. 
and  Boh. 


(N  1)  The  lord  may  abridge  tlie  services  of  his  tenant  by  hia  confirma- 
tion, bat  he  cannot  enlarge  them  or  create  new  services ;  for  when  he  has 
eoa&rmed  the  estate  by  leaser  services,  be  has  granted  to  the  tenant  the 
services  that  are  over  and  above  what  was  specified  in  the  confirmation : 
because  confirming  the  estate  to  hold  by  lesser  services,  is,  by  implica- 
tion, a  grant  or  release  of  the  rest ;  for  be  could  not  hold  by  lesser  ter- 
Tioes,  unless  the  rest  were  released,  see  />oe,  d.  Reay  v.  Huntingi9rh  4 
East.  271 ;  but  if  he  confirms  to  hold  by  greater  or  new  services,  thi>  j« 
Void«  because  this  does  not  amount  to  a  new  grant  from  the  lord.  Oilk 
Ten.  tOw— [J5rf.] 


that  holdeih  in  frahkalmoign  ought  to  da  no  bodibf 
service;  so  that  (4)2)  by  such  confirmation  it  appear* 
eth^  the  mesne  shall  nol  reserve  unto  him  any  new  set" 
viecy  but  thai  the  lands  shall  be  holden  of  him  as  it 
*30B  b.  <^^  b^ore,  And  in  this  *eose  the  abbot  shall  have  a 
writ  of  mesne,  if  *ie  be  distrained  in  his  d^atdty  iy 
force  of  the  said  con firmation,  where  per  case  he  might 
notjtave  (43)  such  a  tvrit  before, 

306  b.  Here  our  author  having  seen  the  former  books  puttetb 

4E  3. 19.  92  £.3.  his  cese,  that  the  mesne  maketh  the  confirmation  to  hold 
^;  **to^'^.Y.'^ " "»  frankalmoign,  and  nol  the  lord  paramount 

15  E.  3.  CodKimat  & 

4  E  3^19  20.  "  *^'*^  ^^  '^**  ^^^  '^^  abbot  shall  have  a  writ  qf 

F.  N.  B.  I36.h.&q.  mesne.'*  Ht-re  it  is  lo  be  noted,  that  upon  a  confirmt- 
mLI'^"  ?1^  E,'3.'  lion  to  hold  in  fn  ealmoign  there  Heth  a  writ  of  mesne,  il- 
AvowrieiOO.  22E.3.  beit  the  causeof  acquittal  begin  after  the  seienor.    And 

18b30E3  1J  . 

16  H.  3.  Arow.  243.  ^  upon  such  a  confirmation  the  the  tenant  shall  hav^ 
(9  Rep.  13S.)  contra  formam  feoffamenti, 

LITTLETON  ALSO,  if  I  be  seised  of  a  villainy  as  of  a  villain  in 

[8ect54L306b.]^O5*,  and  another  taketh  him  out  of  my  possessiOfh 
9.  Cor^rmatum  if  a  claiming  him  to  be  his  villain  (  4 )  there  where  he  hath 

void  etttUt^  ti  ifoid-  j»       r 

Where  a  penon  laket  no  right  to  hovc  him  OS  his  villain^  and  after  I  eorir 
mDoyaviUainingroisji^^  f^  ^f^   ff^^  ^tate  which  he  hath  in  my  villain, 

frmn  hu  avTur^  a  eori' ^  /.        • 

jhmtUianiokkno/kiMthis  confirmation  seemeth  to  be  voidy  for  that  none 
€rta^emthevitiatn,is  ^^y  have  possession  of  a  man  as  of  a  villain  ingrm, 

but  he  which  hath  right  to  have  him  as  his  villain  in 
gross.  And  so  inasmuch  as  Ae,  to  whom  the  conjir* 
motion  was  made^  was  not  seised  of  him  as  of  his  vil- 
lain at  the  time  of  the  confirmation  made,  such  con- 
firmation is  void. 

«A^  1.  Here  is  to  be  observed  a  diversity  between  the  custody 

4^E.  3.  10.    30  H.  6.0^  ^®  body  of  a  ward  wiihin  age,  and  a  right  uf  innen- 

tit.Barre58.  ^Regi«-tance  in  the  body  of  a  villain  in  «ross  ;  for  a  man  may 
trumlOa.    1H.6.  ^  n  » 

^    '  (42)  que,  not  in  L.  and  M.  nor        (44)  laou  il  rdneottatem  M, 

Boh.  d'aver  luy  come  ion  vUteine-,  o«t  ^ 

(43)  tm-^tej,  L.  aod  M.  and  h.  «o4  M.  nor  X«fe. 
Rolh 


ke  put  out  of  possession  of  the  custody  of  his  ward,  but 
not  of  his  yillain  id  ^ross  no  more  than  a  man  can  be  of 
bis  prisoner  which  he  hath  taken  in  war. 

Also  of  things  that  are  in  grant,  as  rents,  commons,       (P<m^,  393  a.) 
and  the  like,  it  is  at  the  election  of  the  party  whether  he  28,°^  (Sect.  589^590? 
will  be  ^disseised  of  them  or  no,  as  shall  be  said  after  in^^^O  ^ 

bis  proper  place.     But  of  a  yillain  in  fi^ross,  he  cannot  at  ^       ^ 

all  be  disseised,     (nj  Non^akt  conjirmatio  nisi  f7/ern)Bracton,iib.  c. 
gut  conjirmat  Ht  in  possessione  rei  vei juris  wnrfeyiert|^j^'^„j'[^g*42  ^'3 
debet  conrfiimatiOy  fr  eodem  modo  nisi  ille  cui  con  fir  ma- 18.   40  E.  3. 17. 

..     ji.      ...  .  43  E.  3.  4.  9  E.  4.38. 

Uojii,  sti  tu  possesstone.  Di^r.    lO  Eiiz. 

Growche's  caae. 

And  materially  doth  Littleton  put  his  case  of  a  \i\h\n  Diversity  herein  in  the 
in  cross  ;  for  of  a  villain  rej^ardantlo  a  manor,  the  lord  ^*"^,^(^^*,y^^'^- 
may  be  put  out  of  possessitm ;  for  by  putting  him  out  of 
possession  of  the  manor,  which  is  the  principal,  he  may 
likewise  be  put  out  of  possession  of  the  villain  regardant, 
which  is  but  accessory.     And  by  the  recovery  of  the 
manor  the  villain  is  recovered.    But  if  another  doth  take 
away  my  villain  in  gross  or  regardant,  he  gaioeth  no  pos- 
session uf  him.     And  this  doth  well  appear  by  the  writ 
of  nativo  habendOy  for  that  writ  is  not  brought  against 
any  person  in  certain  (because  no  man  *can  gain  the  pos-      (Ante,30Sa.) 
session  of  him).     But  the  writ  is  to  this  t'ff  ct  :  Fex  vic^  *307  a. 

saluiem.  Prsecipimus  tibi,  qudd  justi  et  sine  diia- 
Hone  habere  facias  ^.  B,  nativum  etfugiiivum  suum, 
4rc.  ubicunque  inventus  fuerit^  ^c.  et  prohibemus  su- 
per forisfacturam  nostram  ne  qnis  eum  injtistt  deti- 
neat ;  so  as  detain  him  one  niay,  but  to  possess  himself  uf 
biffii  and  to  dispobsess  the  lord,  he  cannot. 

And  if  a  man  might  have  been  dispossessed  of  a  vil« 
lain  in  gross,  or  of  a  villain  regardant  (unle>s  he  be  dis- 
possessed of  the  manor  also,  as  huth  been  sai  ),  the  law 
would  have  given  a  remedy  against  the  wrong-doer,  as 
the  law  doth  in  the  case  of  a  ward. 

Now,  seeing  it  doth  appear  by  our  books  (0),  and  by  ^•^^^^'fo^'  [°g  ^^ 
Ziittleton  himbelf  by  implication^  speaking  only  of  a  (5  Kep.  11  b.  Ante. 

77  •.  121  b.) 


€4%  ajr  ▲  coiivniiiATicMi.  bowil 

Tillnio  in  g^ross)  that  if  a  man  be  diaaeiaed  of  the  naoor 

whereuDto  the  villain  ia  regardant,  he  ia  out  of  po6«a> 

aion  of  his  villain,  and  ao  an  ad  von  son  a|^)en<laot|  aod 

the  like.     Hereby    Litleton  putting  his  case  of  a  viVtm 

7/S4Q^*  in  grosa)  and  Uy  divers  authorities  a  poinr controverted 

r**)  9  E.4. 38. 3H.  4.  >u  our  book»  (*)  is  reaolved,  viz.  that  b)  the  grant  of  the 

--•«  l***^^"*^,       manor  withoutaaying  cum  i^er/ in^n/tif,  the  villain  re* 
16  £.  3.    Qoar  Imp,  7     ^  r  j 

146.    19  R.  2  Tresp.  gardant,  advourson  appendant,  a  ul  Hie  like,  do  *pas^ ;  for 
-?^M  1^?'  iL^' «    >f  the  disseisor  ab^iil  gain  them  aa  incidents  to  the  maa^w'i 

31  H.  o.  9.    33  H.O.  r  i       %  r         ^  ^    it 

33.  s  H.  T*  36  38.  whose  estate  is  wrongful,  a  multo  fortian  the  teanee, 
33  9*^^  1/6^33  **^°  Cometh  to  his  estate  by  lawful  conveyance,  ihill 
per  Mojie.  30  E  3.  have  them  a*'  incidents.  But  where  the  entry  of  the  dia^ 
E^3  ^  mowi«58*'^**^^  '*  lawful,  he  may  seise  the  villain  regardant,  or 
s.  Ante,  122  b.  Foct,  present  to  the  advowson,  &c.  before  be  enter  into  the 
'*  •  manor  :  otherwise  it  is  where  his  entry  ia  not  lawful; 
(p)  T^racton,  £>i.  S42,  aod  ao  are  tlie  ancient  authors  (pj  to  be  iutended  (0  1]. 

243.  Britton,  foL  126. 
Fleta,«oc 

UTTI.ETON.  BUTinthUcase^  if  these  words  were  in  the  deed  {^S), 

[Sect.542.307  a.]<^c.     Sciatis  me  dedi8>e  et  concisaisae  (46)  tali,  &c  ^ 
0r  tthere  the  deed  0/^  i^.^  vilUniim  meum,  this  is  good;  but  this  shall enurt 

e9t^rmatton  enures  by  ^       .  ,  '  ,1  r       £ 

fMy  of  grant.  bj^  force  and  way  of  grant ^  and  not  by  way  qfcoftf^r- 

tnationf  |*c. 

307  a.  Here  it  is  to  be  observed,  that  a  man  hath  an  inberii* 

3H.6.   r.  N.  B.       ance  in  a  villain,  wherenf  the  wife  of  the  lord  shall  be 
' '  *"  ^'  endowed,  as  hath  been  aaid  ;  for  in  him  a  men  may  ba^^ 

24  E.  3.  INacoiint  16. »»  estate  in  fee  or  fee«tail  for  life  or  year^     And  there* 

fore  Littit  ton  is  here  to  be  understood,  tl  at  in  the  gnot 
there  ^ere  theae  words  (his  heirs  J  or  else  nothing  {m<^ 
ed  but  for  life,  as  of  other  things  that  lie  in  grant 

LITTLETON.         ^ND  (47)  sometimes  these  verbs  dedi  et  conces^i  ihaU 
[Sect.  543.  i07  a.  ]  enure  by  way  of  extinguishment  qf  the  thing  gv^ 

(45)  &«.  not  io  L.  and  M.  nor        (47)  Kh'ilm,  L.  aod  M.  «o^ 
Roh.  Roh. 

(46)  itih^  not  in  L.  and  M.  nor 
Roh. 


(0 1)  See  ante,  129  b.  roL  1.  p.  332.---[£i.l 
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or  granted;  as  if  a  tenant  hold  of  his  lard  hy  certain 
rentf  and  the  lord  grant  hy  his  deed  to  the  tenant  and 
his  heirs  the  rent,  ^c.  this  shall  enure  to  the  tenant  hy 
way  of  extinguishment,  for  by  this  grant  the  rent  is 
extinct  J  ^c.  j 

And  this  grant  of  the  rent  shall  enure  by  way  of  re-         **^^*^^*: 

^  3  E.  ;J.  1,2.  s3  Ab.  7. 

lease. 

IN  the  same  manner  it  is  (4ft),   where  one  *?^*^  .^^^'^''^^Jg^?!,  i 
rent-charge  out  of  certain  land  and  he  grant  to  the  L  ^^^'^i^^^s.) 
tenant  of  the  land  the  rent-chargCf  Sfc.     And  the  rea- 
son is^for  that  it  appearethy  bi/  the  words  oft  he  grants 
that  the  will  of  the  donor  isi  that  the  tenant  shall  have 
the  rent,  ^c.    And  inasmuch  as  *Ae  cannot  have  or  (6iO)'* 

perceive  any  rent  out  of  his  own  land,  therefore  the 
deed  shall  be  intended  and  taken  for  the  most  advan- 
tage and  avail  for  the  tenant  that  it  may  be  taken, 
and  this  is  by  way  of  extinguishment. 

But  if  t^e  fii^rantee  of  the  rent-charge  granteth  it  to  $07  b. 

the  tenant  of  the  land   and  a  strans^r,  it  shall  be  extin-     ^P'^'/i^V 
guished  but  for  the  moiety  :  and  so  it  is  of  a  seignory. 

If  the  disseisor  make  a  lease  fpr  years  to  begin  at  Mi-  296  b. 

ohaelmas,  and  the  disseisee  confirm   hi^   estate,   this  is  Cor^^rmtuim  ofeMt 
void,    because  he  hith  h\\  inter(*sse  termini,  and  no fre  entry,  it  wid. 
•state    in  himi   whereupon  a  coniiraiatioa  may  ^^^^^SEiiS^       ^ 

(48)  unr^-home,  h,  tnd  M.  «nd  Roh« 


(P  1)  So  a  confirmation,  made  by  him  who  has  nothing^  at  the  time,  is 
not  g^ood :  as  if  tenant  in  tail  and  the  issue  in  tail  join  in  a  g^nt  of  the 
next  avoidance,  and  the  tenant  in  tail  dies,  this  is  not  a  confirmation  by 
tiie  issue  in  taiU  for  he  had  nothingf  at  the  time.  1  Ro).  Abr  48^.  So  m 
confirmation  shaU  not  hare  relation  to  the  prejudice  of  another :  as  if  a 
parson  makes  a  lease,  and  afterwards  the  patron  being;  bishop  gjants  the 
next  mroidance  to  A.»  and  it  is  confirmed  by  the  dean  and  chapter,  and 
afterwards  the  lease  is  by  them  confirmed;  the  presentee  of  A.  shall  avoid 
the  lease,  for  the  g^nt  to  A.  was  before  the  oonfimuction  of  the  lease. 
Hob.  7.  So  the  Subsequent  presentee  shall  avoid  it ;  fer  being;  avoided 
bt  th»  presentee  of  A.,  it  shall  be  void  as  to  all  his  sateessors.  Ibid.  8 
ebm.  Dig;.  144.  CenfirffAtiMi  (D.  4.>  (0. 5.y^Bd.^ 
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317  b.  tSuftmiBWift  (▲),  surtum  redditioj  pioperij  tf  a  jieU* 

i»e/fAiiftm<<afurfvj^  ing  Up  an  estate  liir  life,  or  yean^  to  hiai  tka  bath  la 

(^FocCtlBb.     ferV. ■      ^- 


(A)  A  vnsmder  v  of  •  ■■tan  diraedj 
Untop^rtUabj  tliep««tar«itate  AtmoauMx 
i«  the  &nin]^  of  a  leroUte  into  «  greater.    Asa 
for  tb«  advantage  of  the  aarrevideree,  the  law  will  ollca 
Mtit  to  il;  aad  It  has  bean  held,  thai  a  ton 
ertate  oat  of  tha  furreDdcrar  and  Torti  it  in  the 
a  oonveyanee  at  <wniniow  law,  to  the  peifcetion  of 
but  the  bare  fraot  it  ntotmmrj ;  and,  thoogh  it  be  trae  that  evwy  g^aol 
A  a  contract,  and  there  nmit  be  an  aehu  trnmim  ffaai,  er  m  aalnl  ob^  I 

Acnty  yet  that  eoneent  it  iatipUed.     A  fift  iaapotti  a  bencAL,  and  an  ai-  j 

9umpMti  to  take  a  benefit  may  weD  be  pratuied :  and  there  it  the  ana  ' 

reason  why  a  ffiirfttnd«r  dtoold  vest  the  eetate  befinfe  oflrtjoe  or  agraaaart, 
as  why  a  grant  of  foods  shoold  Toit  a  propertj;  or  Bne1ii^  m  bead  la 
another  in  bis  abseaec  tfaonld  be  the  obt%ee*s  bond  lauBwdiatrfy,  wiAeat 
notioe.  Thmtpt^nr.  Leaek,tStlXk,^lS.  Bat  thaparticolartmnfrM 
not  en£iree  the  sorrender  apon  the  laaiiiiidfs  isn  who  dii^iina  la  it 
2VenLi07.  Bat  if  the  sorfenderee  do  once  agree  tott  he  raanat  after* 
wardi  disagree ;  for  bis  fint  agreeaMnt  perfeets  the  sarrender.  Tha 
actnal  entry  of  the  sorrenderee  into  the  huid  is  not  oeeeaarj.  And  there- 
lore  if  tenant  (or  lUe,  or  years,  sarrender  to  faia  in  rtrirawn  out  ef  the 
land,  and  he  agree  to  it,  be  has  the  land  in  him  preeently.  And  yet  he 
oannot  bring  an  action  of  trespass  for  any  trespass  dooe  apon  the  land, 
nntil  he  has  made  his  entry  Shep.  Toocfa.  30r,  308.  The  teehnicalaBd 
proper  words  of  a  surrender,  are*  sarrender  and  yield  ap.  Bat  any  font 
of  words,  by  which  the  mtentioo  of  the  parties  »  saflkiently  manifostad, 
viU  operate  as  a  surrender.  Smiih  r.  MapUbadtf  1  T.  R.  441.  Thoi^  if 
a  lesiee  for  yean  remise,  rdeasa,  discharge,  and  for  ever  quit  daim  to 
his  lesMT  all  his  right,  title,  or  iotetest,  in  or  tosach  lands,  it  will  ajaoaot 
to  a  surrender.  Perk-  sect  60T.  Sot,i<']eiMa  for  life  leasesto  the  lemoe 
far  the  life  ofthelesMC^  this  is  a  sarrender.  S  Rd.  Afar.  497.  Urttyof 
seisin  is  not  neceeeary  to  a  samoder,  beeaose  then  is  a  ^^ity  of  astsie 
hfttweentfae  furraideroraBd  iorreflderee;  for  the  puttfolar  tftafts  tff 


immedmte  ^estate  in  revemon '  or  remainder,  wherein         ^552)*- 
the  eitate  for  life,  or  years,  may  drown  by  mutual  agree-"    - 
nent  between  them  (b). 

, ^_ *  *    .  .  • 

Die  one,  and  the  remainder  q{  the  other,  are,  in  iaci»  one  and  the  same 
eitate ;  and  livery  havings  been  oiice  made  at  the  creation  of  it  there  can' 
lie  no  neoewty  for  a  second  livery.  3  Bl.  Com.  339.  A  surrender  might 
iermerly.  have  been  by  parol';  but  by  the  statute  of  Frauds,  29  Car.  2. 
c  3.  i$  is  enacted,  that  no  lease,  estate,  or  interest  of  freehold,  or  term 
of  years,  or  any  uncertain  interest,  not  being  copyhold,  shall  be  surren- 
dered, unless  by  deed  or  note  in  writing,  signed  by  the  party  surrender- 
ing the  same,  or  his  agent  lawfully  authorized  by  writiQg,  or  by  act  or 
operation  of  law.  Upon  the  construction  of  this  statute  it  has  been  held, 
that  a  lease  for  years  cannot  be  surrendered  by  cancelling  the  indenture ; 
hecaose  the  intent  of  the  statute  was  to  take  away  the  manner  they  for-  « 

merly  had  of  transferrin^f  interests  in  lands  by  signs,  symbols,  and  words 
•nly ;  and  therefore  as  hvery  of  seisin  on  a  parol  feoffment  was  a  sign  of 
passifig^the  freehold,  before  the  statute,  but  is  now  taken  away  by  the 
statute,  so  the  canceUing  of  a  lease  was  a  sign  of  a  surrender,  before  the 
statute,  but  is  now  taken  away,  unless  there  be  a  wTitins  uuder  the  hand 
of  tlfc  party.  And  the  words,  <*by  act  and  operation  of  law,"  ace  to  be 
cehstnied  a  surrender  in  law,  by  the  taking  a  new  lease,  which  being  ia 
writing,  is  of  equal  notoriety  w?th  a  surrender  io  writing.  JdagerUa  v. 
^aeuUock,'  Gilb.  Rep.  235;  Roe,  d.  Earl  of  Btrkdey  v.  Archbishop  4f 
York,  6  East.  S6.  The  Statute  6f  Frauds,  however,  does  not  make  a 
deed  abscdutely  necessary  to  a  surrender ;  but  a  note  in  writing  wilLhave 
t^esame  effect.  Farmer  ,y,  Rogers^  2  Wils.  27.  Smithv.Maplcbark,  ) 
T.  R.  441.  Btit  it  must  be  stamped  according  to  the  provisions  of  stat. 
55  Geo.  8.  c.184— [  AJrf.] 

(B)  To  make  a  surrender  good,  the  per5on  who  surrenders  must  be  in 
Ipossesiion;  and  the  person  to  whom  the  ^surrender  is  made,  must  have  a 
greater  estate  immediately  in  reversion  Or  remainder,  in  which  the  estate 
surrendered  may  merge :  but  it  is  immaterial  whether  he  has  it  in  fee,  or 
in  tail,  or  for  life.  2  Kol.  Abr.  494<  So  a  lessee  for  years  may  surrender 
to  him,  who  has  the  reversion  only  for  years,  Hught$  v.  Rabofham^  Cro. 
£li2.  302.  Poph.  ^.  Bac.  Abr.  tit.  Lease  (S  2) ;  though  the  lessee  be 
(or  several  years,  and  the  reversioner  has  it  only  for  one  year,  or  a  less 
term.  Per  Popham  and  Fenner,  Cro«  Eliz  302.  If  a  lessee  demise!) 
part  of  his  estate  to  the  lessor,  he  may  surrender  the  other  part ;  for  the 
reversion  of  tha^  remains  in  the  lessor.  2  Rol.  Abr.  494.  And  if  a  , 
lessee  for  thirty  years  demises  for  ten  years,  and  both  the  lessees  join  in 
a  surrender,  it  will  be  good ;  for  it  shall  be  construed  the  surrender  of 
the  leasee  for  thirty  years  firrt,  and*  then  of  the  lessee  for  ten  years.  Plowd. 
541  a.  So  a  surrender  to  an  infant  will  be  good  ;  for  his  assent  will  be 
presumed  till  a  disagreement  appears.  2  Vent.  208.  But  a  surrender 
to  him  who  has  not  any  reversion  in  him,  is  void ;  as  if  a  lessee  for  years, 
to  commence  at  Michaelmas,  surrendens  before  Michaelmas,  by  deed,  it 
is  void ;  for  till  Michaelmas  the  lessor  had  not  any  reversion,  in  which  it 
could  merge.  Infra,  338  a.  And  a  surrender  canndt  be  made,  if  the 
reversion  or  remainder  be  not  immediate ;  as  if  lescee  for  thirty  years 
leases  to  B.  for  ten  years,  B.  cannot  surrender  to  the  first  le^^sor,  Plowd. 
541  a :  or  if  a  statute  be  aoknowlf  do;ed  tu  A.  and  another  to  B^  and  a 
fine  levied  by  him  in  the  reversion  to  A.,  his  estate  is  not  merged  ;  for 
the  mesne  interest  of  B.  prevents  the  surrender  or  raerj^rr  ol  his  estate. 
Skin.  263.  6  Com.  Di^  316,  316.  Surrender  (F)  and  (G).  So  in  the 
<*rise  of  a  tenant  f'T^if^r,  'vith  remnindrr  to  tni't^e?  durii^^  hie-  hfr  to  yi^o- 
?«jrve  (••^ntins^ent  vf  m.ii»d«=^T9,  tli-^  r^^t-i^t;  o!  thf  tri::t»  c?  i*^  a  vui-.k  1  ci-:*'jteo. 
l^eehold,  and  ^"ill  thfrf.'{'Tk  prcr.nt  a  •sTirren-irr  by  him  to  tne  u •  tenor 
:-%nainder.mar-  An^e.  t- TJ-"^  n.(K).  Etvid  ir.f-f..rn3ti  n.^r,>.^[F,t    . 


45i  OV  ▲  SU&RAMBSB.  B90S  H* 

d3d  ft.  *Note,   there  be  three  kind  of  surretuien,  Ti&  a  sur- 

^nietfji^Tcni  kindt  ^fender  properly  taken  sit  the  comtnoD  Uw,  which  is  here 

(Pottinsb.)       before  described,    and    whereof  Littleton   (sect  636) 

Si€*Tf6.^14  H.^3  'P^*^®*^  {<3)-  Secondly,  a  surrender  by  custom  of  lands 
S7Aa.  37.  49  £.  3.9.  hold  en  by  copy,  or  of  customary  estaU'S,  whereof  you 

tl,  13  if  4.13.         ***^®  '*^*^  beft^re,  st»ct  74,  and  a  surreiidtr  improptrly 

taken  (as  appears  hef 're,  seer.  550)  of  a  deed.  And  so 
of  a  surrender  of  a  patent,  and  of  a  rent  newly  created, 
and  of  a  fee-simple  io  the  kii)g. 

14  H.  8. 15.  37  H.  6.  A  surrender  properly  taken  is  of  two  sorts,  vHe.  a  sur- 
i^E-a^sL^  31  A«  ^'^^^''  ^^  deed,  or  by  expn  m  words,  (whereof  Littleton 
S6.    50£.a6.  (sect.  636),  *puttf-th  an  exampli)  and  a  surrender  in  la^ 

l^wV"^  S^m!  30.    wrought  by  consequent  by  operation  of  law. 
4  Mar.  bi«r  14  i.    11  Bis.  Dier  280. 

(553)* 
h  Surrender  in  deed.       Also,  there  is  a  surrender  without  deed,  whereof  Lit- 
Mi^be  6y  par^t  (ai  tleton  (sect.  636)  putteth  an  example  of  an  estate  for  life 
very ^teum noire-    ^f  lands,  which  may  be  surrendered  without  deed,  and 
V^^'  without  livery  of  seisin  ;  because  it  is  but  a  yielding,  or 

a  re?itoring  of,  the  state  again  to  him  in  the  immediate 

reversion  or  remainder,    which   are  always  favoured  in 

Mvi  •Horrender  0/     law.     And  there  is  also  a   surrender  by  deed  ;  and  that 

Ae*ar*2-*^     ""**  **  ^^  things  that  lie  in  grant,  whereof  a  particular  estate 

eannot  commence  without  deed,  and  by  consequent  the 
estate  cannot  be  surrendered  without  deed. 

But  in  the  example  that  Littleton  (sect.  636)  patfetb, 
the  estate  might  commence  without  deed,  and  therefore 
might  be  surrendered  without  deed.  And  albeit  a  parti- 
cular estate  be  made  of  lands  by  deed,  yet  may  it  be  su^ 
rendered  without  deed,  in  respect  nf  the  nature  and  qua- 
lity of  the  thing  demised,  because  the  particular  estate 
might  have  b.een  made  without  deed. ,  And  so,  on  the 
other  side,  if  a  man  be  tenant  by  the  curtesy,  i<r  tenant 
in  dower,  of  an  advowson,  rent,  or  <ther  thing  that  lies 
(Ante,  325  b.  Cro.  in  grant  ^  albt  it  there  the  estate  be^in  without  deed,  yet, 
Cw.  m  2  Jl«l  Abr,  in  respect  of  the  nature  and  quality  of  the  thing  that  lies 


(C)  See  iinle»p.  551.  n.  (A).— {£rf.] 


in  j^ayaty  it  carvnot  be  aurraodered  without  deed.  Aod 
aa  if  ft  lease  for  life  be  made  of  landS)  the  reixiaindef  for 
liie ;  albeit  d)e  teoiainder  for  life  began  without  deed^ 
yet  because  remaiadtTs  am)  reversions*  though  ^thej  be  of 
laods^  are  things  that  lie  iti  ^rant,  they  cannot  be  (stirren- 
dered  without  deed.  See  in  my  Reports  plentiful  mat- 
ter of  aurrc  ndera. 

Littleton  (sect.  636)  jftutteth  his  caae  of  surrender  of  5urr«?ufermi<^/6«of< 
an  estate  in  possession,  for  a  right  cannot  be  surrendered  ^I'^j^^^^*^  ' 
(p).     *And  it  its  to  be  noted,  that  a  aurrender.in.lavv  (b)  6  H.  7. 9. 37 H.  6. 17. 

•  'llH.  7.6.14H.7.4. 

,_-. : : L . — >..      '    ., Lib.  6.  fol.  69-    Sir 

Moyle  Fiiicbe'i.1 


(D)  A  surrender  can  only-  be  mada  by  a  person  who  is  in  posseasioa ;  4»q    \J  },      Ko^"^ 
and  therefore  a  tenant  for  life  being;  disseis^,  or  a  lessee  ior  years  oeing  ]?5ji'i»       iS^'  ^-^ 
ousted,  4Sannot  surrender  to  hia  lessor  before  entry,  because  be  has  but  li    ^^'  ^'     ^fi^' 
a  right.    2  Rol.  Abr.  494.  Perk,  sect  699,  600.     So,  if  a  woman  has  a ^^*    P^:^^^' 
title  to  dower,  and  she  surrenders  to  the  (>enon  against  whom  she  ought  ^  ^®'*  ^^'  *?^* 
to  have  dower,  it  is  a  void  surrender.    Ibid.     It  is  also  observable,  that  V^^^      \'    •  SJ*  ^^ 
regularly  a  tenant  in  fee  v. unless  in  the  case  of  a  surrender  of  a  common,  t^  "*  ^*^'    27  Ass. 
reat,  &c.  to  the  ter-tenant.  Perk,  sect  585.)  cannot  surrender  his  estate ;  ^"*    ^^  "'  ^  ^'' 
and  therefore  the  very  tenant  could  not  make.a  surrender  of  aT4)mmon,  *  H-.u*  1.  _H.  Cai^. 
2  Roi  Abr.  494 :  though  he  were  the  very  tenant  of  the  king.     Ibid.    So  ^^' 
the  discontinuee  of  tenant  in  tail  cannot  surrender  to  the  issue  in  tail. 
Ibid.     Neither  can  a  joint-tenant  surrender  to  his  companion.    2  Hoi. 
Abr.  494      An  estate  at  will  also  is  not  surrenderable^  because  it  is  at 
the  will  of  both  parties,  and  either  party  may  determine  his  win  without 
the  formality  of  a  surrender ;  and  therefore  there  is  no  surrender  in  law 
of  an  estate  at  will,  between  commoo  persons.,    li  Mod.  79.    Lastly,  to 
make  a  surrender  good,  priv  ity  of  estate  bet]vreen  the  surrenderor  aixl 
surrenderee  is  necessary.    Thus  it  is  said  in  PJowden,  that  if  a  tenant  for 
thirty  years  makes  a.  lease  for  ten  yeart,  and  the  lessor  and  lessee  join  in 
a  surrenderee  the  person  in  reversion  in  fee;  the  surrender  u  good  for 
both  the  estates ;  and  yet  the  lessee  for  ten  years  could  not  surrender  by 
himself  for  want  of  privity ;.  but  when  the  other  joined  with  him,  his 
surrender  shall  be  taken  in  law  to  precede,  and  the  surrender  of  the  les- 
cae  for  twenty  years  to  follow,  so  that  the  same  shall  be  good.     Plowd. 
641.  4  Cru.  Dig.  160.— [«(/.] 

(C)  If  a  lessee  for  life,  or  years,  takes  a  new  lease  of  him  in  the  re- 
Teraion,  this  is  a  surrender  in  law  of  the  6rst  lease :  as  if  lessee  for  his 
own  life,  or  another's  life,  either  in  possession  pr  in  reversion,  accepts  a 
new  lease  tor  years,  or  a  lessee  for  forty  years  takes  a  new  tease  for  fifty 
years,  in  both  these  cases  the  first  leasts  is  surrendered-  And  this  rule 
holds,  altho^;^h  the  second  lease  be  for  h  Irss  time  than  the  first,  as  in 
the  above  instance  of  lesste  for  lifo,  wliu  acct'jtls  a  Icasf  lor  yure;  and  , 

thoug^li  the  frconJ  lease  l>e  voklablc.  liiira,  i.'.^  1^.  So  ji  i.%  aliiiou^h  tJie 
second  lease  be  male  to  the  lessee  and  a  ?tr«i  :;  r,  or  lo  tlw  i.-s-ov  urnl 
his  wife.  So,  alt'aou;jh  the  second  lease  be  m  .jioilicr  nijnl,  as  il  the 
husband  having  a  lease  for  years  in  right  of  iiisi  wile,  lakes  a  new  lease 
to  himself  in  his  own  name,  yet  it  amounts  to  a  surreinler  in  law  of  the 
first  lease  Dyer,  178»  So  it  is,  although  the  first  lease  be  to  begin  pre- 
lently,  and  the  second  at  a  day  to  come,  or  e  eonverso ;  and  though  there 
be  a  mesne  estate  between,  as  if  land  is  let  to  A.  for  years,  and  afterwards 
is  let  to  B.  for  years,  to  begin  after  the  first  term,  and  the  assignee  of  A. 
takes  a  new  lease.  So  if  a  man  lets  lands  for  ten  yean  to  one,  and  after* 
wards  demises  it  for  ten  yean  to  anether,  ta  bsfiu  at  Miehachnasi  and 


«i3S  OF  A  SVtmCV9£S.  S09K  u. 

« 

±  Surrender  in  laic,  is  in  some  cases  of  p^reater  force  than  *  suireBder  ia 
^^%^Vd^u^^^'  As  if  a  man  make  a  lease  Cir  years  to  begin  at 
not  merged  by  a  i^r- ]Vf  jehaelmas  ncxt,  thi«  future  intert'St  cannot  be  aurieii- 

renner  indeed^ before     ,         ,     ,  ^i  •  •  t         •      •^ 

(he day;  Ser»« «» /o o  "^red,  because  there  i«  no  reversion  wherein  it  may 
hirrendtr  w  laic  by    drown:  but  by  a  surrender  in  law  it  may  be  drowned. 

accepUtnee  of  anew  ,  * 

Uate.  As  if  the  leasee  before  Michaelmas  take  a  new  lease  for 

years,  either  to  begin  presently,  or  at  Michaelmas,  this  is 
a  siirrendt*r  in  law  of  the  former  lease*  Fortior  ^  mpii0 
est  dispositio legU  quatU  hominis  (l). 

2it^b  *^^  ^  ™^^  makft  a  lease  for  forty  years,  the  lessee  af- 

On  Ut$9e*t  acceptance  terwards  takeUi  a  lease  for  twenty  years,  upon  conditioo 

^i^J!^U^^  "^"  **^  ^^  ^^  ^®^**  *°®**  •"*  •^^'  ^^*^  ^®"  ^^^  '®**^  ^^^  ^^^^ 

whertof  it  become*  ye«rs  shall  be  void,  and  after  the  lessee  break  the  coo- 
^^of^oJdH^  d>tion,  by  force  whereof  the  second  lease  is  v<jid,  not- 
isabtolute.  withstanding   t)ie  lease  fur  forty  years  is   surrendered, 

»ton'«*<»»Ci'"o7b."*^^"f^^  t^^  condition  was*  annexed  to  the  lease  for  twcQ- 
(2  Roi.  Abr.494,49r).  ty  years,  bui  the  surrender  was  absolute.  So  it  is, 
(5Rap.  11*.  iRol.  i^  a  ^^^  make  a  lease  for  forty  years,  and  the  lessor 
Abr.  41«.)  flrrant  the  reversion   to  the  lessee   upon  condition,  anJ 

So  incate  the  lesfee  ■'  ^_         ,  ,.  .         .     ,      ,  .  i     i  .  i«. 

arfcp^f  a ^nm/ 0/ /patter  the  oondition  is  broken,  the  term  was  absolutely 

reversion  on  eondilion^ 

*''•                                   (1)  For  the  fint  lease  and  tho  solution  of  that,   the  lessor  cottl4 

woood  cannot  8ul)«t9t  (bgether,  ^nd  cot  grant  to  tlie  lessee  that  inter«t 

the  parties,  by  making  a  contract  which  was  already  pased  from  tbe 

of  at  high  a  nature  for  the  same  lesfior  to  the  lessee  by  the  first  lease. 

thing,  taciUy  consimted  to  dissolve  [Ab/e  to  the  II Ih  edition.] 

the  former;  for,  without  the  dis-  . 


the  first  lessee  accepts  a  new  lease :  In  all  these  oases  there  is  a  sarren^ff 
in  law  of  Uic  first  Ipases.    Shep.  Touch.  301,  302.     And  if  there  be  two 
logsccs  for  life,  or  years,  and  one  of  them  take  a  new  lea^e  for  years  tm» 
i«  a  surrender  of  his  moiety.     But  if  the  lessee  only  license  the  l»sorls 
make  a  feoflfment,  and  to  give  livery  of  seisin  for  him;  or  to  gi?e  ^^^ 
of  seisin  for  him  as  his  attorney ;  or  license  him  to  enter  into  the  Uw* 
and  no  more ;  neither  of  these  things  will  amount  to  a  surrender  in  IbV> 
So  if  the  second  l^ase  be  made  of  another,  and  not  of  the  same  thy 
whereof  the  first  lease  is  made ;  as  where  the  first  lease  is  of  the  land; 
and  the  second  is  of  a  rent,  or  other  profit  to  be  taken  out  of  the  land;  "» 
these  cases,  there  is  no  surrender  of  the  first  lease.    Ibid.    So  if  *• 
second  lease  is  not  to  begin  until  the  first  lease  end,  the  taking  of  ^ 
second  lease  is  no  surrender  of  the  first  lease.     And  if  the  second  1«J 
be  not  a  good  lease,  it  will  not  be  construed  to  be  a  surrender  of  A*  fi**^ 
"lease ;  for  there  is  no  inconsistency  in  the  acceptance  of  a  new  good  lesie 
being  a  surrender  of  the  former,  but  the  accepting  a  new  roid  lease  cm*  • 
not  show  an  intention  to  surrender  the  other,  for  a  void  contract  fof  • 
thing  that  a  man  cannot  enjoy,  cannot,  in  common  seme  and  reasooi  dB- 
ply  an  agreement  to  give  qp-a  former  oontract    Davison^  d.  Brttd^^* 
Stanley,  4  Burr.  2210.    Et  yid.  Dor^  d,  Eirr!  BeHcdey  Vi  Arehhidi9P  ^J 
York,  6  East.  86,— ri?<f.l 
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surrendered.  And  the  drremty  .i«  when  the  lessor  grants  X)4»ert*/y  htrew  v>hen 

...  ,      ,  ...  Ill     tkeUMseeturrender^on 

the  reversion  to  the  lessee  iipQii  c  tndition^  and  wncn  ^he  condition. 

lef»ee  g;rants  ©r  surrend'Ts  hi?>  csiate-to  the  l»  s^or  ;  for  a  "^  *-;«*•  ^^'  ***  E,4. 6. 

,      •     .  .        45  Kt  3» 

condition  annexed  to  a  surrender  may  revest  the  pariicu- 
lar  estate,  beca<ise the  surrender  is  cnnditiu«.a1.  But  wh»*n 
the  lessor  g^rarits  the  reversion  to  the  le8<*ee  upon  condi- 
tion, there  the  con  'ition  is  annexed  to  the  reversion,  and 
the  surrender  abapluie  (r). 

A  ^u^irdlan  in  chivalry  took  a  feoflfment  of  the  infant  oa  guardian  in  ehi- 
within  age,  that  was  in  his  ward,  and  the  infant  tjroueht  ^^"^'^  '^^'f"^,  ^  f^^Jf' 

^     ^  .  .  ment  of  the  infant, 

an  assise,  and  the  guardian  shall  be  a/ljiuier^M^  a  .disseisor,  i/io?i4T//  tt  be  void,  his 
which  proveth  that  the  feoff  nent  asaoiamst  the    infant  *^^f"^  U  surrendered 

\  .         ■  ^  tn  law,    ■ 

VfB%  void,  and  yet  by  acct'ptancie  thereof  the  interest  of  8  E.  2.  As?,  395. 
the  guardian  was  surrendered. 


A  man  maketh  a  loase  for  term,  of  life  by  deed,  reser- 
ving the  first  seVen  years  a  ros»»,  an«i  if  tfie  lessee  will 
hold  the  land  after  seven  year!*,  to  pay  a. rent  in  money  j 
the  lessee  will  not  hold  over,  but  surrender  his  term  :  in 
this  ease  in  judgment  of  la^v  he  had  but  a  term  for  seven  - 
years.  And  so  it  is  if  a  man  make  a  lease  for  life,  and  if 
the  lessee  within  one  year  pay  not  twenty  shillings,  that 
he  shall  have  but  a  *term  for  two  years,  if  he  pay  not 
the  money  the  estate  for  life  is  determined,  aiid  he  shall 
have  the  land  but  for  two  years. 


50  E.  S.  27. 


{556) 


•  A  master  of  an  hospital  being  a  sole  corporation,  by  333  j, 

the  consent  of  his  brethren  makes   a  lease  for   years  o{  On  lease  for  yean  b\f  a 

part  of  the   possessions  of  the   hospital;  afterwards  the JI^'J^^^^^'&Sc^^^^^^ 
lessee  for  years  is  made  master,  the  term  is  drowned  (g)  \»tcbein^  afterwards 

^*  ^  ^  t  ^/»  •!•  'lA   made  master^  (he  term 

tor  a  man  cannot  have  a  terra  for  years  in  his  own  right,  i^  mer^red, 

(4  LeS.  tn.  Hob.  3.) 

.     .  ^  Adjudged  Mich.  16  & 

(F)  Sec  ace.  Dy«r,  143.  2  Rol.  Abr.  405.   3  Pr«»t.  Qhnv.  5G3.     So  H  &  ciav  def  iJeT^t- 
If,  althoagh  the  second  lease  be  voidable,  as  if  it  be  made  by  tenant  in^Qjjg  firmffi  in  C 
tail ;  or  as  if  a  man  makes  a  lea«e  for  years  of  land,  and  then  makes  a  fe-  j^y^:  w-pco  r  ♦  04- 
offment  to  another  of  the  land,  and  takes  back  an  estate  to  him  and  his  gip  p-nncis  Fl^"  v'*' 
wife  of  the  land,  and  afterwards  makes  a  new  lease  to  the  lessee  for  ten  ,  *  ' 

yean ;  this  is  a  sarreuder  in  law  of  the  first  lease :  but  if  the  second  lease  ^     '  .  . 

be  merely  roid,  then  it  is  otherwise.    Sheph.  Toach.  301.    Supra,  n.  ^^^  TJWI   r 
./pN_rj^i      *  ^  ^  for  years  marrying 

^^J^^^'^   .        ..        .^-.        ..r.       ^r  .,  s      r«.-,  the  feme  Usso^ 


(G)  See  ante,  vol.  t.  p.  192.  n.  (K),  and  infra,  n.  (L)- — [Rd.'] 


and  a  freehold  in  auter  droit  (b  consist  together  (as  if  a 
man  lessee  for  years  take*  a  feme  leaser  to.  wife)  (r). 

« 

a^eus^^iereafnankt-  (o,)  But  a  man  may  have  a  freehold  in  his  own  right) 
wr  marriBi  tkefimt  ^^j  ^  ^^^^  {„  ^^f^  ^^^^^  .  ^^^  therefore  if  a  man  les- 
if  tee; 

(a)  6  H  4.  7.    PI.  sor  take  the  feme  leasee  to  wKoy  the  term  is  iiot  drow  ed, 

r*^  3^'^h\  Br  Sur-  **"^  ^^  '*  possessed  of  the  term  in  her  riglit  during  the 
render 52.  coverture  (i)  fb).     So  ''if  the  le^see  make  the  lessor  his 

(2  Cro  375.  Mo.  64.) 

(«7)*  ; 

(H)  But  this  floctriiM  of  Lord  Coke,  that  a  man  'cannot  hare  a  tenn  fcr 
years  in  his  own  ri^hU  and  a  freehold  in  niUrf  droU%  to  consist  lojcther, 
has  been  denied  to  he  faw  Litchden  v.  H'lnsmore^  I  Rol.  At)r.  9*J4.  And 
see  Plait  v.  Sleap,  Cro.  Jac  276.  I  Bulsll-.  1 18.  Godb.  2;  in  which  em 
the  husbartd  had  a  term  in  his  own  rie^ht^  and  the  freehold  in  rig^ht  of  his 
wife  by  descent,  and  yet  it  was  held  that  these  estates  mi^ht  consist  to- 
gether Alter  a  review  of  the  cases  on  this,  branch  of  the  law  of  meiser, 
Mr,  Preston,  (3  Conv.  285,  -2«6.),  obscrv -s.  that  the  distinction  really  «- 
tablL^hed  by  them  is  not  generally,  that  there  will  not  be  anj  merjer,  be- 
cause the  two  estates  are  held  in  different  ri^ht^,  or  because  t^  freehold 
is  held  by  the  owner  ^the  term  in  his  own  right,  and  the  term  in  autn 
droit.  It  is  only  that  the  accession  of  otie  estate  to  another,  merely  by 
the  act  of  iair,  as  by  marriagti,  by  <1e8cent,  by  executorslup,  intestacy, fc 
will  not  occasion  a  merger  of  one  estate  in  the  other,  when  the  two  es- 
tates are  held  in  ditfereot  riji^hts.  ,  While  a  descent  ot  the  inheritaoce  wiO 
merge  a  term,  which  a  person  has  in  his  own  right,  though  he  be  a  tri^ 
tee  of  that  term.  Lee^s  ease,  3  Leon.  MO.  Plowd.  418.  4  Leon.  37. 
And  thoqgh  there  will  not  be  any  merger,  where  either  of  the  two  eatito, 
which  are  held  in  different  rights,  is  an  accession  to  the  other  by  the  eei 
4}f  teif ,  yet,  it  is  observable,  that  the  lesser  estate  will  merge  as  often  ii 
one  of  them  is  an  accession  to  the  other,  6y  iht  aei.oflht  party.  3  ^^ 
Conv.  30y,  310.  Therefore,  if  a  husband  possessed  in  right  of  hi*  wile, 
purehases  the  reTersion  or  remainder ;  or  if  an  executor  has  a  tern  i" 
right  of  his  testator,  and  purdiMet  the  reversion  ;  in  both  these  instaaees 
the  term  will  merge.     4  Leon.  38.  Bro.  Surr.  52- — [Ed.] 

(1)  If  a  husband  who  is  tenant  for  years  intermarries  with  a  woman 
who  at  that  time  has  the  reversion,  or  to  wliom  the  reversion  descaod? 
after  the  intermarriage,  Jhe  term  will  not  merge,  because  in  one  case  the 
.right  of  the  husband  in  the  reversion  of  his  wife,  and  in  the  other  ease 
the  descent,  is  an  act  of  law.'  But  if  a  husband,  tenant  for  years  in  right 
•»f  his  wife,  parohase  the  hnmediate  reversion,  the  term  will  be  anrah>- 
li;.t'»d ;  for  the  purchase  was  the  express  act  of  the  husland,  and  amounts 
to  a  dis{)ofiition  of  the  term.  And  if  a  feme,  who  has  a  term  for  years »» 
executrix,  intermarry  with  a  person  who  after  the  intvmarhage  become 
entitled  by  purchas'^  to  the  immediate  reversion ;  or  if  a  per«>n,  who  hw 
a  term  as  executor,  do  himself  purchase  the  immediate  reversion;  the 
term  wiU,  in  either  case,  be  merged.    3  Prest.  Coi»v.  SO-i,  30o. 

When  the  husband  has  an  estate  of  freehold  in  hi*  own  ri^t  and  the 
fee  in  right  of  his  wife,  thf  freehold  will  not  merge ;  and  there  W*"^** 
a  woman  seised  of  land  in  fee,  leased  the  same  to  a  stranger  tor  ]ife<  aw 
took  a  husband,  and  the  lessee  gran^d  his  estate  to  the  husbaiKl,  this 
was  no  surrender  ;  and  yet  the  husband  was  seised  of  the  rerernon  in 
fee,  which  was  immediate  unto  the  estate  of  the  lessee,  vi*.  in  rifht  ot 
All  irt/e,  and  not  m  bis  own  right  And  it  seems  to  be  a  general  rolei, 
that  the  freehold  of  the  wife  will  not  in  any  case  merge  in  the  fre«hola 
of  the  husband ;  for  the  wife  ouinot  part  with  her  freehold  wiiheot  laB^ 
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executor,  the  t^rm  is  not  drowned.     Cuus6  qud  supra  9r  where  the  loMee 

.  '  ,  tnakt  the  lettor  hit 

\^r  executor; 


met  of  recdrd.    3  Prest.  C%nv.  205,  306.    Stephens  v.  Bretridge,  1  her. 
36.     Perk.  sect.  6 1 2—62-2.  —[Ed] 

(K)  It  may  be  prop«^rin  tliis  place  to  take  a  cop«is<  tiew  of  some  of  the 
leading  beads  of  the  doctrine  of  merger,  a  subject  which  is  irftimately 
connected  with  the  law  of  surrender  Merger  is  described  to  be  whcn- 
•ver  a  g^'eatei^estate  and  a  less  coincide  and  meet  in  one  and  the  sanM 
person  without  any  intermediate  estate ;  whereby  the  lest  is  immediately 
annihilated,  or  is  said  to  be  nvrged,  that  is,  sunk  or  drowned  in  tfcw 
j^ater.  Thus^  if  there  be  tt»nant  for  years*  artd  the  reversion  in  fee- 
simple  <lesoend9  to  or  is  purchased  by  him,  the  term  of  years  is  merged 
in  the  inheritance,  and  shall  never  exist  any  more,  Sbep.  Touch.  341.  ed, 
liillyard.  3  Bl  Com  177.  The  objetet  of  merger  i^  to  acieelerate  the  po»- 
session,  or  at  least  the  estate  in  which  the  merger  takes  place.  3  PrMt. 
Conv.  6  It  is  an  act  of  law ;  and  seems  entitled  to  the  denomination  of 
the  extinguishment  by  act  of  law  of  one  state  in  another  by  the  union  of 
these  two  estates.  To  consolidate  two  estates,  and  confouiu)  them  into 
ene  estate,  is  its  effect.  The  estate  thus  blended  will  give  the  precise- 
time  of  enjoyment,  originally  limited  by  the  more  remote  of  thetwe'es- 
tates,  and  no  more ;  for  the  estate  in  which  the  mer;^er  takes  place  is  not 
enlarged  l^y  the  acceteion  of  the  preceding  estate.  lb,  Et  viil.  Smith 
T.  Lord  Camelford.  2  Ves,  jun.  714.  Webb  v,  /^wfe//,  3  T.  R.  394. 
Brooke.  Exting.  pi.  50.  Sannd.  387  Salk.  3'J6.  The^iroumstonoea 
which  must  concur  in  order  to  accomplish  the  operation  of  the  law  of  m«r- , 
ger,  are  thus  enumerated  by  Mr.  Preston,  in  bis  very  valuable  and  mas- 
terly treatise  on  this  subject. 

I  St.  Two  or  more  estates  must  meet  in  the  same  person,  in  the  sf^me 
lands,  kc.  or  in  the  same  part  of  the  same  lands,  £;c.  A  mere  right  or 
title  will  not  suffice  PniUtng  and  Hardp^  Skin.  3.  62.  Com.  Dig  Surr. 
3  Prest.  Conv-  50.  For  instances  in  which  the  question  may  arise,  whe- 
ther the  party  has  one  estate,  or  several  estates,  see  RQise*9  euse^  5  Co.  13. 
Rou  V.  AtiSQod^  Cro.  Ehz  401-  Hoate  v.  Ardmek,  Goldb.  187.  Moor. 
398.  15  Vin.  3H6.  S  C.  Botclet  v.  Poor,  Cro.  Jac.  282.  See  also  iinte  182 
b.  vol.  1.  p.  744. n.  (N)  ;  vol.  12.  p.  W4.  n.  (P).  MandevUte't ease,  ante,  26 b. 
▼dl.  1.  p.  544.  3  Prest.  Conv.  58—85.  That  the  determination  or  ac- 
quisition of  a  third  or  intermediate  estate  may.  be  the  cause  of  mergei:^ 
as  between  estates,  kept  distinct  by  mean6  of  the  intermediate  estate, 
see  Bnies\  ease^  1  Salk.  254.  Ld.  Raym.  326.  Dtmeomh  and  DuneonA^ 
tLev  437  3  Prest.  Conv.  K5— 87.  143.  Infra,  n.  (O);  and  thatbythe 
descent  of  a  portfon  of  the  ultimate  remainder  in  fee,  a  particular  estate 
in  that  portion  inay  be  merged  ;  see  Cramp,  d..  WooUty  v.  JVbrtroOf/,  7 
Taunt.  262. 

2d.  The  more  remot^  estate  must  be  the  next  vested  estate  in  remaiu«>. 
der  or  reversion,  without  any  intervening  vested  estate  ;  and  also  without 
any  intervening  interest  by  way  of  contingent  remainder,  created  in  the 
same  in^tant-of  time,  or  by  the  same  act  which  gives  origin  to  the  other  es- 
tates. See  Bro.  Lease,  6J.  Duneomb  v  Dvncomb,  3  Lev.  437  Bates*s 
ease,  1  Salk.  254.  A  l^on.  9.  3;)  Eliz.  Brooke.  Exting.  54  Whitchurch 
and  WhiUhureh,  2  P.  Wros.  286.  Scott  and  Fefihoulet^  \  Bro.  C  C.  69. 
But  althouo^h  a  contingent  remainder  depending  on  the  former  of  twoes-* 
tates  vested  in  the  same  person,  will  suspend  the  absolute  union  of  these 
estates,  if  created  by  the  same  conveyance ;  yet  this  protection  from  merr 
ger  will  continue  only  till  the  owner  of  these  estate-  haa  done  some  act, 
by  which  he  confounds  the  first  of  his  estates  in  the  more  remote  estate, 
and  by  that  means  destroys  the  contingent  remainder*  Per  Hale,  Pure^ 
Joy  V.  Ro^crs,2  Saund.  380.  And  even  U'hile  the  intervening  remainder 
is  in  contmgency,  the  several  estates  belonging  to  the  seme  person  wiU 


Unite  (or  all  the  purpotes  of  tenure,  and  there  will  be  m  ttrnffonrf ! 
^PT,  fubject  to  the  ri^it  of  those  eotiUed  ander  the  «intinge»t 
to  have  the  benefit  of  that  rrmainJer,  wheo  it  can  reaL  in  thn 
the  estate  o^^ens  and  cltMes  as  the  cireumsCanoes  of  the 
der  require.  Lnris  BouUs^t  cast^  1 1  Co.  79.  S  PresL  Coot.  1 12,  U& 
And,  notwithstanding  an  intervenms:  estate  for  yean,  the  freahaid  bit 
mute  with  the  nibentance^  wheo  the  freehold  Ad  the  nhcntaoee  Bsst  ii 
the  same  person,  so  as  to  confer  a  title  bj  cartesj,  d/omv^fonemwfntu. 
^-c.  without  prejudice  to  the  term :  which  affotda  an  fHf '^ *  of  a  qiiB- 
fied  merger,  or,  more  accurately  speaking,  of  anioo  and  oonaalidilisBv 
without  produciiif^  all  the  efieets  al  merger.  Bout's  eax^  1  Saft.  2S<. 
3  P^es^  Conv  1 14,  1 15.  And  an  interrening  estate  Ibrtjears  viO  pR- 
verit  the  merger  of  another  estate  for  years,  in  the  freehold  or  inharitaatf. 
limited  to  take  {ilace  alter  the  se\  eral  estates  for  yean.  lb.  U7.  Bvi- 
fuUv.  Tucker^  15  Vin.  362.  pi.  2.  BrownL  i81.  An  tntarCRir  fcraaa. 
however,  is  not  »iich  an  interveaiDg  interest  as  will  prerent  the  a{iplica- 
tion  of  the  law  un  mer;;er.  On  the  contrary,  notwithstandin;  aa  mlaem 
termini,  two  estates  w.uch  m  all  other  respects  are  'mfn^****  toesd 
other  will  unite,  and  the  ri:;ht  of  possesion  uinler  the  inienme  lermeu 
may,  unleM  circuoist.ince^  impede,  be  accelerated.  3  Preat.ConT.  I30, 
121.  A'artham  's  rase,  f  I  eti .  5  5  That  the  nerger  of  one  of  tlves  ar  man 
estates  may  be  interrupted  by  rtasoo  of  a  mesne  estate,  wbidi  caaaot 
mer^e,  because  it  is  larger  than  the  more  remote  estate;  see  S  fmL 
Conv  141,  14^ 

3dly.  The  estate  in  reversion  or  remainder  mast  be  as  luge  si,  w 
larger  than  thp  preceiling  estate.  Ante,  54  b.  rol.  1.  p.  635,  Bre»  Abr. 
Kxuns:  1 1  H.  4.  34.  3  Le*.n.  157, 158.  Jenk.  Cent  248.  pLST.  MtHaU 
V.  Watt,  Browfil.  19.  Thus  an  estate  at  will  will  be  metged  by  the  acqoi- 
Mtjcu  of  an  e>tate  f«r  years.  3  Prest  Conv.  176.  Soeataiesby  eitenlw 
statutes,  &c.  may  mcr^e  in  each  other  (Dtghton  t.  Gimrt/Zc,  4  VsoL^Sl. 
Colli*'s  Par.  Cas.  64.    Vin.  Abr.  Merger.),  and  in  esteles  for  yeirfc&e. 

3  PresU  Conv.  177  So,  we  have  seen,  estates  for  years  may  dm^b) 
each  othor,  aule,  p. :}!{),  n.  (Q  3;  ;  or  in  estates  of  freehold  or  inberiiioee. 
.Ante,  vol.  1.  p.  6oj.  n.  (I).  So  estates  after  pocdbility  of  iane extinct 
are,  for  all  tlie  purposes  of  mer^^er,  estates  for  life,  and  may  !■«'©•* 
estates  of  that  or  a  superior  dei^ree.  Ante,  vol.  I.  p.  555.  d.  (G).  ^ 
estates  for  life  may  mcnje  in  each  other,  or  in  larger  estates.  Ante, toll- 
p.  624.  n.  (G).  .And  ihoU;^h  an  estate  tail,  while  in  the  tcna«7  oTtbe 
tenant  in  till,  and  desccti.iible  to  the  issue  inheritable  under  the  intiil,B 
privile.red  from  racrg-er,  yet  when  the  ri^ht  of  the  issue  under  the  in|«»^ 

4  eases,  or  is  lic-lcated,  or  supjjendcd,  this  estate  may  merge  in  the  fce-*fln* 
pie.  Ante,  vol.  I.  p.  549.  n.  (P).  ?o  determinable  fees,  qualified  fees. 
and  co'ilitioiial  feos,  will  juer;je  in  the  fce-s;mi  le,  or  in  any  fee  of  the 
^ume  or  lar;^er  extent,  that  is,  in  any  f*»e  not  being  in  fee-tail.  ^^^' 
<  ,'onv.  2  ">8.  .\r»d  it  scf  rus  probab'.e  that,  when  the  base  ordtUrinina»f 
i^t:  d'^pfhtis  in  poitU  of  M!f  on  an  e?tat«  tail,  it  %vill  merge  in  the  iiBiB««' 
at"  reversion  or  rcma  ndf-r,  whe'Ji'.T  llie  same  is  held  for  an  estate  in  fe^ 
«.rin  fco-t:.iJ.  n».  25^.  .A»'d  althoujch  a  {>er$on  camiot  have  a  power  «» 
p.  kc  iu  tiie  ?amp  lar.ds,  when  he  i*  ?.».-td  uftliat  fee  under  a  gift  orrtfj- 
veyancr  to  hmi  by  iIir  tuIps  of  the  commiin  law,  but  tbepowr  will 
niersfe  in  the  estate.  Gondill  v,  Brr^ham,  I  Bos.  &  P.  192;  yctitisdetf- 
iy  se'i-'nl,  that,  in  a  convoyanf  e  to  u*e5,  l!ic  same  j-ersonmay  have8pow• 
<  r  <•(  i'.j.i.«Mnt.jcnt  at.d  ;ll'^.  a  top.  6zr  f'duard  C/irc** r «?«, 6 Co.  ir.  •*«"■' 
dr^ll  V.  M.uruirdl,  lU  V«?.  ,>44.  As  it  ..  couvcyaioe  is  made  by  A- ♦« '>• 
in  l>e,  to  *u«  »i  u*--  a-  A  ••hill  a  ;"Mi!,aml  »n  default  ofap  o'lto*?^'*^ 
thft  n«eaf  A.  m  tV^e  A.  is  ^f^'^t  '  L-y  means  of  the  statute  of  u*-S  ■'J" 
th*"  •  Livpf  at"  I  thf  U  .'  -in-  <•.  n.>tf-i»t  So  if  A.  rt,i.\py  lo  B  ^^  ^^ 
feU'  :•:  .1-  '  '. .  \  '  •- 1  ^  r,  r  I,  and  in  (If  •;  :'r  r  '  ;,r .  .,jr.trnen1  to  the  UM  « 
\.\   '    I       '  \    •«    f-^       '^    .   ....V.:.  :•.l-^'3C.^v.v.•.vf'- 
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if  an  use  divided  from  the  legal  ownership ;  and  therefore  the  statute  doei 
.not  execute  uses  of  this  description,  when  the  use  or  beneficial  ownership 
b  in  efiect  embraced  in,  lyid  conferred  by  the  legral  estate.  3  Prest  Con  v. 
270— -^73. 

4thly.  The  aeyeral  estates  must  be  held  in  the  same  legal  right ;  or 
when  the  estate?  are  held  in  different  legral  rights,  one  of  them  must  not  be 
an  ac4'esstoniotheother,  merely  by  act  of  law.  See  ante,  n.  (H)  and  (I), 
p.  556.  and  (L)  infra.  The  exemption  from  merger  in  favour  of  estates  held 
in  autre  droits  appears  to  apply,  Ist.  As  between  husband  and  wife.  2d.  As 
between  executors  and  administrators,  having  an  estate  in  their  own  rig;ht, 
an  1  another  in  ri^jht  of  their  testator  or  intestate.  3d.  As  between  per- 
sons who  form  a  part  of  a  corporation  a^gre^te  of  many,  and  who  have 
estates  in  their  individual  capacity,  at  the  same  time  that  the  corporation, 
•f  which  they  are  a  constituent  part,  hns^an  estate  in  its  corporate  capa- 
tity.  4tii.  Between  persons  entitled  under  an  intail,  and  who  have  the 
fee  expectant  upon  that  estate.  And  5th.  Between  persons  who  have  an 
instantaneous  or  temporary  seisin  to  serve  uses,  to  be  raised  out  of  the 
estate  co'^veyed  to  them,  and  also  an  estate  in  their  own  rig^t.  This  ex- 
emption frorA  mefger,  howeyer,  does  not  hold,  as  between  trustees  and 
9fsiuu  que  trust,,  Lee''s  eaie^  2  Leon.  1 10.  3  Leon.  6,  VilUert  v.  ViUUrny 

2  Atk.  T2 ;  but  the  doctrine  of  merger  equally  applie?,  whether  the  estate 
charged  with  the  trust  mergjes  in  the  estate  which  the  truslcJe  had  \u  his 
own  right ;  or  the  estate  of  the  trustee  held  in  his  own  right,  become* 
merged  in  an  estate  conveyed  to  him,  er  devolving  on  him  by  descent.  But 
in  either  case  equity  will  afford  relief  Though  a  trust  will  i>ot  prevent- 
the  merger  of  one  of  two  lei*al  estates,  yet  when  thf  same  person  has  the 
trust  or  beneficial  ownershfp,  aiid  also  the  legal  estate,  though  they  are 
derived  under  distinct  titles,  the  trnst  wiU  merge  in  the  legal  ownership. 
Cooke  V.  Cookt,  2  Atk.  ^.  WiUoughby  v.  fVilloiighhy,  1  T»-R.  766.  Good- 
right  V  Salesy  2  Wils.  3j1.  Villitn  v.  VUtiers,  supra.  Carpet  v..Girdlery 
9  Ves.  509,  For  it  is  a  general  rule  in  equity,  that  a  person  cannot  be  a 
trustee  for  himself,  and  that  as  between  real  and  personal  representative*, 
or  between  different  classes  of  heir5,  or  heirs  in  different  line?,  there  is  not 
any  equity,  but  the  legal  right  must  prevail.  3  Ves.  jun.  126.  Ibi<l.  ^39. 
Therefore,  except  in  the  case  of  inTants,  <S^c.  an  equitable  charge  will 
marge  io  the  legal  ownership  when  they  are  united  ;  an  equitable  term 
will,  as  between  the  heiri  and  executors,  merge  in  the  le^l  estate  of  in- 
heritance; and  an  equitable  fee,  by  d<?scent  ex  parte  pa(em6y  will  merge 
in  the  legal  fee  taken  by  descent  ex  parte  matemd:  so  as,  in  tJie  two 
former  cases,  to  exclude  the  person  entitled  to  the  charge;  and,  in  the 
latter  case,  to  exclude  the  paternal  heirs  in  favour  of  the  maternal  heirs. 
Do^y  d.  Batch  v.  Putt,  cited  t)oogl.  772.  Gooiirighl  v.  IVells,  Dougl.m. 

3  Ves.  jun.  339.  3  Prest  Con  v.  328.  But  when  a  person  has  a  fee  suVjject 
to  an  executory  demise  to  his  mother,  and  the  interest  under  the  executory 
devise  descends  to  him,  and  the  event  happens  on  Which  the  executory 
devise  if  to  operate,  the  descent  from  the  raotlier  will  govern  the  title  ; 
and  consequently  the  interest  by  executory  devise  is  not  extinguished  in 
the  fee.  Goodright  v.  Stnrte,  2  Wil?.  29.  Also  an  exemption  from  merger 
is  not  allowed,  as  between  joint-tenants,  when  the  reversion  c(*mesto* 
one  of  them  by  descent,  fViscot's  case,  2  Co-  60  :  nor  when  the  reversion 
is  limited  by  any  other  deed,  &».  than  that  which  creates  the  joint-tenan- 
«y.  Ante,  184  a.  vol.  1.  p.  746.  And  it  is  doubtful  whether  it  appUes  as 
between  parsons  who  have  a  term  in  their  own  right,  and  also  the 
parsonage  in  right  of  their  church  and  in  their  capacity  of  pardons  :  or  be- 
tween prebendaries  who  have  an  estate  in  the  revenues  and  lands  of  tlie 
prebend  under  a  grant  from  the  prebendarv,  and  also  the  advowson  of 
the  prebend  iis  their  inheritance,  or  the  incumbency  of  the  prebriid  in 
the  character  of  prebendary.  Vin.  Abr.  tit  Merger.  3  Prest.  Con  v. 
298—300. 

5thly.  The  estate  mast  t»ot  be  privileged,  cither  under  the  statute  of 
vtes,  or  the  statute  of  intails^  It  has  been  already  s)iowi',  that  the  ex- 
emption of  estates  tail  from  merger  is  for  the  benefit  of  the  issue  ;   an«l 
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'  it  nuiy  bf  ron*id^n!<t  m  •  foment]  rale,  that  when  th«^  is  not  any  Ion«^ 

a  po^--iivtity  ihai  ttiK  i««ue  in  tail  ran  claim  a  nght  to  inherit  the  estate  ia 
that  ctnAnxcX^-T,  anU  p^r  ftyrm^tm  durn^  the  e?late  tail  ceases  to  retain  the 
qnalTiv  of  bcin;;  pn\i\f*^t<\  from  in*»r*er.  Ante,  voL  1.  p.  549.  n.  (P).  ' 
\\  ith  re»[H?rt  to  tne  pnvji<»^e  trooi  merger  uvJer  the  st.tute  ol  uses,  Mr. 
Preston  o^i«erve9,  that  all  tne  caj>e9  whxh  bar^^  arisen  oo  this  statute^  u 
well  a.4  llie  words  ot  the  statute  itselt,  prove  that  there  is  an  exemption 
from  mer:;er  aixler  thu  5talut«'.  in  those  in«taiir4*«  only  in  which  the  owoer 
ol'  th*  term,  or  particular  estate,  is  th^  inftrumant  mediately  or  iome- 
diately  fur  rai«ii>s^  the  u«<>«,  <o  t!rit  the  ases  are  to  ome  oot  of  the  es.ate 
cooveyed  to  htoi.  For  even  at  thi«  lay  an  estate  arisini^  to  a  feoffee  to 
ij«('s  ijfidfT  a  (l»*claratioa  of  u"  ^.  will  merg^e  an  estate  (previously  rested 
in  >ii«  h  it:*n\fe  to  \isq9,  \1^  when  a  man  has  a  term,  or  other  particular 
e»tate«  m  his  own  n?bt,  and  the  reversion  or  remainder  is  conveyed  to 
him  upon  trusts  wKirh  do  not  execute  mto  ei^tate  by  force  of  the  statute 
of  fpf.  thp  Ic^al  nsrht  under  the  term  or  other  particular  estate  will  be 
exti;-;;!  ish'nl.  So  when  a  termor  ioina  with  those  who  have  the  reversion 
in  ui  >kiii;^  a  conveyance  to  a  tuird  person,  either  to  uses  or  upon  trust, 
and  a<thuU2:h  there  be  an  expr«»»s  d*»<laration  that  the  conveyance shsfl 
not  iifi'ect  the  r<ht  of  the  tf>rmor,  yet  hib  estate  will  «  annihilated.  AoJ 
the  only  mcKle  of  keetins:  b;^  e«tale  on  foot,  is  to  insert  an  express  deda- 
ratir»n  of  ui»e,  by  way  of  con/irmation  in  hi#  favor.  And  then  there  is  rather 
a  nirw  term  under  a  new  title,  than  the  old  term  ander  the  ancient  title. 
o  PrM,t.  Conv.  fW9,37a  fcrrert  v.  Fermor,  Cro.  J ac  643.  Fwuntam^t. 
Couk^  \  Mod.  107. 

bibly.  The  doctrihe  will  not  have  effect,  to  alter  the  quality  of  one  of 
two  estate's,  in  the  same  person,  or  to  destroy  a  continent  remainder, 
when  thi^  several  estates  are  limited  by  the  same  deed  or  instrument,  or 
take  th^ir  effect  in  the  »ame  in^taiit  of  time,  and,  in  some  degree,  by  the 
same  act,  ai.d  some  oth»»r  per«on  is  concerned  in  the  consequence  of  the 
mer^^r.  With  rp*|)ect  to  this  branch,  s^c  ante,  182  b.  toL  1.  p.  744  awl 
ltJ4a.  vol.  1.  p,  7-'6  a.»d  the  not<*«  there.  Ante,  p.  144.  n.  (P).  Suprt, 
p.  557.  ItOf^frs  V.  JJotmra,  2  jVlod.  293.  Punfoy  v,  Rogers,  2  Saund.  386. 
3  Pre«l.  Conv.  376— 40J. 

7lhly  Thf"  doctrine  doe^not  apply  to  an  estate  for  several  lire?,  ariaio? 
nixler  the  Hamp  iin^iiation,  as  ^ivin«:  one  undivided  and  entire  timeof 
eontinii.in<e.  in  Ho!,3.x  ca^f^  5  Co  14.  it  wm^  determined  that  a  lease  fee 
{■eveial  live?  Wh«  one  entire  eflate,  and  not  several  and  dij^ct  estates; 
and  con«»f'']ii»*ntly  that  tbf-re  oouUl  not  be  any  mer^er,?ince  there  were  not 
two  calatf'8.  so  ll.at  one  mi^ht  mer^e  in  anotlier.  Et  vid.  Vlt^ Dait*  v^ 
CVo  Khz.  18i.  lint  when  a  b  u.^e  is  made  for  several  lives,  as  distinct 
J '»rio(l«  of  time,  sivin^?  oue  e:-tMte  in  po"*tes>iion,  and  others  in  rcmsiwler, 
then  catffns  paribus^  tbt»  doctrine  of  nurj^er  will  apply;  because  thfte 
aro  5«veral  fstutKi:  that  doctrine  hoWevt-r  cannot  operate,  unless  the 
e'^tate  in  r>nnai;i(]er  ib  i  ir;rer  Ib^ui,  or  a5  large  as,  the  estate  iu  possessioo. 
3  Frfsl.  Conv.  406.     ^iipra,  p.  658. 

An  \  },thly  Tr.e  uoi.mi  of  two  estates  in  the  same  person,  by  mcaiM  of 
the  jo- III  act  of  the  res;)eclive  owners  of  these  estates,  with  an  inten- 
tion that  the  es»tate  of  their  assi<jnee  should  continue /or  the  collediva 
t' me  of  thoir  several  estates,  will  not  be  a  cause  of  mer§:er.  3  Prest 
Conv.  50,  f>l.  On  thjb  head  Mr.  Preston  observes,  that  all  the  cases  in 
which  thf>  doctrine  of  mer^t.T  has  prevailetl,  are  authorities  only  thatoos 
e«^tatp  will  be  annihilated,  when  there  are  two  distinct  estates,  and  the 
tune  of  one  becomes,  eilJier  in  poirU.  of  fact,  or  in  intendment  of  law, 
inconsistent  with  the  other;  or  there  is  an  evident  intuition  to  chaDg« 
the  tf^jiancy  unJer  one  e?tatc,  to  a  tenancy  under  another  estate.  But. 
when  omi  persoii  accepts  a  conveyance  from  two  {lersons  who  hs''*  ^^ 
t  net  estates,  bec'omins:  the  puniiaser  of  the  estate  of  each  of  them,  wm 
their  estatC'9  g^ive  particular  inti-resls  only,  and  not  the  complete  owner- 
ship and  absolute  dominion  over  tVie  property,  either  generally,  or  soh- 
jeci  to  certain  pjtriicular  e^^tate',  it  is  a  nutnral  and  Reasonable  infers*^ 
thut  he  intended  tp  bat  e  the  right  of  eajuyment  for  the  several  p«nods 
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6f  time  comprised  in  these  estates.  To  many  purposes  there  is  an  union 
and  consolidation  of  the  two  estatet.  They  become  one  entire  interest, 
so  as  to  perfect  a  rig^ht  of  dower,  tenancy  by  curtesy,  &c.  and  »ive  the 
remedies  proper  to  the  estate  considered  as  an  estate  of  inheritance  in  ' 
possession:  still,  however,  there  is  not  %ny  merger.  For  to  mei^er  ft 
is  essential  that  the  time  of  one  estate  should,  in  point  of  titl^,be  absorbed 
aod  lost  in  the  time  of  the  other  estate ;  while,  in  the  case  undftr  consi- 
deration, the  rig^ht  of'  enjoyment  will  continue  for  the  seoeral  timi  t  of  the 
several  estates.  Another  circumstance  peculiar  to  these  ctt^es,  and  dis- 
tin^ishing  them  from  those  to  which  the  doctrine  of  merg^er  is  applica- 
ble, is,  that  the  right  of  enjoyment  continues  under  each  estiite  for  the 
time  of  that  estate ;  so  that  under  these  circumstances  the  charsfcs  on 
the  reversionary  or  more  remote  estate,  which  were  created  by  the  former 
owner  of  that  estate,  will  not  be  accelerated  by  the  union  aiid  consolidia- 
tion  of  the  two  estates.  lb.  409,  410.  Et  vid.  Bredon's  ecue^  1  Co.  77. 
Tr'yorPs  case,  6  Co.  14.  The  Fjirl  of  ClanrickardtU  ease.  Hob.  E73. 
Beckicith^'t  ease,  2  Co.  5^.  But  when  one  and  the  same  person  has  se- 
veral estates,  which  are  kept  distinct  in  him  by  reason  that  one  of  the. 
estates  is  privileged  from  mer^^er  under  the  statute  of  intails,  or  for  the 
sake  of  some  other  person  confcerned  in  benefit  \inder  a  joint-tenancy  or 
a  contingent  rem?iin^er,  there  will  be  a  merger  when  this  person  conveys 
these  several  estalles  ef6n  by  one  conveyance  and  one  entire  grant.  For 
as  these  estates  were  kept  distinct  and  exempted  from  mer;:jer  for  a  par-  ^ 
ticular  cause,  a  merg^er  will  take  place'  on  the  union  of  these  estates  in 
another  person,  or  even  in  the  same  person  as  taking  under  a  convey-  . 
ance  to  uses ;  since  the  cause  for  the  exemption  from  merger  no  longer 
exists,  ei  cessante  causa  cessat  effeeius,  3  Presl.  Conv.  441.  Sympnds  v. 
Cudmofre^  4  Mod.  1.     Luslace^s  ease,  Jones,  55.  2  Salk.  204. 

As  to  the  effect  of  merger,  it  is  observable,  1st,, That  the  doctrine  of 
merger  may  be  injurious  to  the  person  in  whose  estate  in  reversion  oi*  re-  ■ 
mainder  a  prior  estate  becomes  merged.  We  have  seen,  that  wben  he  is  a 
trustee,  he  will  be  protected  by  a  court  of  equity  from  the  consequences 
of  the  merger ;  but  unless  he  can  derive  a  protection  from  this  or  some 
other  source,  he  may,,  by  reason  of  the  mtffger,  be  subjexited  \,q  a  lease 
operating  by  inieresse  termini,  to  a  charge^  or  to  ti  judgment,  as  a  present 
and  immediate  incumbrance,  aiTecting  the  possession :  while,  without  the 
merger,  such  lease,  juilgment,  &c.  would  not  have  attached  on  the  pos- 
session, until  the  prier  estate  had  determined  by  effluxion  of  time. 
2J}y.  Notwithstanding  the  merger  oT  the  particular  estatp,  persons  who 
have  interests  affecting  the  estate  which  is  merged,  will  be  left  in  the 
eamd  condition  in  uoint  of  benefit,  as  if  no  merger  had  taken  place. 
Therefore,  if  tenant  for  life  has  made  a  lease,  or  granted  a  rent-charge, 
or  confessed  a  julis^ment,  such  lease,  rent,  or  judgment,  will  remain  in 
force,  and  affect  the  land  during  the  period  of  the  estate  which  is  merged, 
in  like  manner,  as  if  that  estate  had  continuance.  For  the  purpose  of 
these  estates,  the  particular  estate,  though  merged,  has  continuance  ia 
point  of  title,  although  it  is  merged  in  point  of  laiw.  Infra,  3^8  b.  3  Prr-t. 
Conv.  446 — 448.  Under  the  same  prin<?iple,  the  riglrt  of  exercising 
powers  of  leasing  and  of  cutting  timber,  cannot  be  accelerated  to  i\\e 
prejudice  of  persons  who  have  opposing  interests.  Tbid.  452-  3dly.  The 
effect  of  the  mergrr  on  the  estate  in  which  the  merger  takes  place,  is  to 
subject  the  reversion  or  remaimler,  thus  accelerated,  to' all  tliose  burdens 
%x\d  consequences,  which  would  have  attached  on  that  estate  in  cose  the 
prior  estate  had  not  existed,  and  in  the  same  order  or  series  of  time,  as 
if  that  estate  were  determined.  St/monds  v.  Cudmore^  4  Mod.  1.  Perk, 
•ect.  62,  «3.  Shelburne  v.  Biddulph,  4  Bro.  P.  C.  504  Infra,  538  b.  Post, 
132  b.  Thus  the  possession  will  he  chargeable  during  the  period  appoint- 
ed for  the  continuation  of  the  particular  estate,  with  all  the  incumbrances 
which  affected  that  estate  ;  and  ali^()  (by  way  of  acceleration)  with  the 
incumbrances  which  attached  on  the  reversion  ytr  remainder  as  thus  ac- 
celerated.    Krnjigion  v.  Errington,  "i  BuL«1r.  4'2. 

It  only  remains  to  oblerve,  that  an  executory  interest  by  devise  or  by 


M%  mr  A  srmsBinicm. 


b^n*^,  or  an  ex'-'^Jlarr  'wtm  wt  w.i»r  m  t^^u-i ii^  or 
tr  \  cra««  hj  ti^e  a<  !vr  *A  toe  exe>.uvory  u.t*^reft  an  the  ftersan 
t*  *  ♦♦•-le.  wh  'A  u  »ii*  J**-!  to  ihat  .n-f  r»-.t-  fjtuftdrt^hi  t.  JSeaiit.?  Vv 
5K*.  (jiMMliUU  w.  H  n,ir',  1  *>  L*»1.  IT4*  J  Fr«s<.  C<«jr.  49i    But 
the^«   ii».*re-U  mr#  J  -tji-t,   mftii*  Uier  are  in   the  ccrBal 
•  !l^r  h«  l>ft»  ftlieftt*']  t^Mr  (»«.  the  two  .r.ieresU  vils  be  onil^:  iarfhe 
«<  ranre  vj.  o;«rmtP    firvt,  as  a  ira. i«ier  of  tbe  estate,  and 
rti"»«^.  by  way  of  <Ti!ii»inj:«Saj«rnt  of  the  interwl  unJer  tbe 
del  '•^.  Arc.  iLi'J.  4**7    W  lUi  re*f«*-»t  to  perKmt  wbo  are 
Wf  tj.ivf*  aeen,  that  no  estate  w.iJ  be  n»er<re<i.  br  reason  that  theo 
\'.*-t»:*A  aor«-j4f  artf»tber  e«tate  merely  as  a  releasee  or  rrusi^*  te  bbbi 
f  PA.  p   bj^.  On  tbe  Mher  hand,  an  ertate  whicii  rach  leaflee,relt: 
jCTwni*^  may  take  oruier  an  ate  deciareil  of  hit  estate,  wmj  be  the 
vl  m-T^er :  in  the  f&a»e  mariner,  m  if  the  penon  taking  an  >iititi> 
the  u*<e  had  not  been  the  kolf^^  reb-a«ee,  or  •raotee  lA  oaea.     k 
to  k*^  r*'Vit'm\'erf^,  that  th:t  protection  it  extenJeil  to  a  perNio  mho  m  tm 
iri<-tr'jnj<^nt  tuwera*  U.*--  ratsing^  ol  iiw9,  aithou2rh  be  be  oot  the  feoi^ce,  re-> 
\*^9^fr,  or  rrante*',  O'l  wnu^  ixuroed.ate  «eifin  ibe  mesartw,  Tho^  in  the 
in«tance  of  a  con»eTai(ce  to  a  iLan.  anJ  his  beire,  to  Ihe  intert  thai  he 
may  ^'e  w^»ant  of  th*;  tr«^ho1d,  to  tbe  end  that  a  cammon  reooTcry  mmj 
b<>  *'if  f  red  to  inei,  altho'2^h  the  asef  arwe  from  the  seisin  of  the  de- 
mart  i-4nt,  and  not  frooi  the  setfinof  the  tenant,  yet  the  estate  whirb  wai 
i  :  ihe  t»"ia(it  prtor  to  the  acceptance  of  the  eonveyaDce,  will  be  f  rated- 
€  1.     Ftm.rs  and  Cunon  v-  F'rmor,  Cro.  Jac.  643     3  Prest.Coov.  jl2^ 
613-     .Vi'"r^'T  iittiot  favoured  ni  equity,  except  to  promote  the  inleuiifliv 
JHhi't'tpt  V.  HhdLpt^  1  P.  \Vmf.41;  and  therelbre  though  there  nhay. at 
to  e<j'Mt:kt  le  «^tate«.  be  an  union  in  eqnity,  at  wefl  as  at  law,  yeteqokf 
won!  '  not  j>era}it  an  aer<»lerati  n  of  char^cv,  incambranecs,  iccasa  cs»- 
te  {'If  nee  uf  the  UT<inn,  a^aiiifl  the  justice  of  the  oase^  or  ooatrary  to  the 
intptif  loii.     But  even  in  equity,  if  a  man  grant  a  lease  of  the  poi^agjew^ 
wlule  he  has  merely  a  revenioo  or  remainder  expeetant  on  a  prier  estate^ 
yet  oil  hi«  purdia«e  of  the  particular  eHate.  equity  proceeding  npoo  tbos» 
rules  which  icoveni  tiiat  court  in  eolorcin^  specific  perfonnaooe  oif  oob> 
lra'-t%  woulu  decree  s  lease  to  operate  on  the  ownership  thus  aoqnired, 
sut/«ef^ue(tt  to  the  lease ;  so  as  to  charepe  the  possession  with  tbe  IrawL 
ti  Hnr^t.  Conv.  558  A*  to  money  |>aid.  the  anion  of  the  title  to  the  money 
iu\}\r>  penon  who  is  owner  of  it^  whether  it  be  real  or  penonal  pr^qfiertj, 
wll  exti(i<;uf«h  the  demand.  The  fund  most  be  taken  as  it  is  foaud.  P«^ 
tni'ffv    DarliuL'ioriy  1  Bro.  C.  C.  223  «Ve5.jun.  175.  With  respect  t» 
ei  flit  ors,  it  i»  o<>«ervabIe,  that  after  the  mcrjfer  of  a  term  belor^ng-an  ez- 
euiitor  or  administrator  in  that  character,  in  the  reversion  or  remainder 
which  the  executor  or  administrator^or  the  husband  of  an  executn*  or  ad* 
triii.i«ti  Htrix,  has  in  his  own  ri^hl,  the  term,  it  should  seem,  no  lender  r^ 
in:iiiifc  u«?pts,  a«:aifisl  which  an  execution  emn  be  sued  as  part  •f  the  ^oodi 
of  the  testator.  In  consequence  of  annibdatin":  the  term  by  his  own  ad^ 
the  value  of  the  term  if  assets  in  the  bands  of  tbe  husband,  or  e3ceeatar« 
k,c.  makirt;^  the  husband  in  his  lite-time,  and  liis  wife  after  his  deoeoae,  U- 
aMe  to  that  extent,  a^  for  value  received ;  or  for  a  drmstarii.   Bat  at  law, 
the  t<*rm  do<^  not,   it  is  apprehended,  continue  9pec\fitaUy  liable  to  the 
d«>mAr)'l»  of  thp  cr«IJtor«,  merely  ascrcdilors.  Charhon  andoihert  v.  Low 
and  others,  2  P.  Wuii.  3'i8.    But  it  is  probuWe,  that  a  court  of  equity 
would  i.ot  suffer  cretiiiors  to  be  detrauded  by  the  merjrer  of  the  term; 
but  would  follow  the  inheritance  while  it  remained  with  the  execQtor« 
^\  or  with   the  wife,  or  the  hu^ib^nd;  so  as  to  jgivethe  creditors  out 
ot  th*  inheritance  a  comtw.'n«ation  to  the  value  of  the  term,  as  a«s«U  be> 
lofig^inif  lo  tliem  in  equity,  tliou^h  withdrawn  frtitii  them  by  the  rales  of 
law,     3  Prcst.  Conv.  559 — Stio-     With  respect  to  persons  who  have 
le/al  and  equitable  estates  united,  as  a  le«:al  estate  cannot  merge  in  al 
equitable  one.  il  fre<^ iitntly  becomes  material,  with  reference  to  the  ap^ 
pli(yition  of  the  doctrine  now  under  consideration,  to  consider  whetber 
the  term  be  not  le^al,  a'ld  the  inhuritanr**  *  qui  table,  or  i  com  erto.     We 
ha  ve  stcei)  that  an  equitable  fee  may  be  extiu^uithed  b^  tl^  legal  fee,  and 


that  ^he  parchaw  of  the  leginl  fee  uriU  g^cfrem  the  or^er  of  sacceMion. 
In  g^eneral  loo,  all  equitable  interests  will  be  absorbed  in,  anii  exlingfuish-     ^ 
ed  hj  the  le^al  interests,  -as  far  as  they  are  united,  «inee  the  legal  estate 
will  govern  the  title,  as  far  as  the  vane  person  has  the  legal  estate,  and 
the  benefit  of  that  estate,  as  the  equitably  owner.  Wade  v.  t*agel^  1  Bro.     , 
C  C  363.  But  the  legal  estate  will  not  extinguish  more  of  the  equitable 
interestf  thap  is  corresponding  to,  and  co>ex tensive  with  the  legal  estate. 
3  Presti  Coot..  567.     Andwiiere  a  charge  upon  land  comes  to  the  same 
person,  that  is  entitleil  to  the  land  {Clerk  v.  Rutland^  Lape,  111.  Chester  ^  ' 

v«  Wiiles^  Ambl.  2^16.),  if  he  has  not  the  same  interest  in  ^oth,  there  shall 
be  no  extinguishment  upon  this  account^  Price  v.  Seifi^  Bar»i.  C.  C.  120 : 
in  which  respect  there  is  a  lUstincliun  between  legal  and  equitable  estates, 
on  the  one  hand,  and  freehold  and  copyhold  interMts  on  the  other  hand ; 
because  the  fee  of^a  eopyhold  may  be  extinguished  in  ^  particular  eistate 
of  the  freehold  tenure.  St.  Paul  v.  Lord  Dudley  and  Ward^  15  Ves.  167. 
So  if  a  person  has  a  charge  on. the  inheritance.,  and  purchases  an  estate, 
being  a  portion  of  that  inheritance,  the  charge  will  not  be  .extinguished 
or  suspended,  except  «o  far  as  it  alfectt  the  oi^nership,  wluch  the 
party  acquires  in  such  portion  of  the  inheritance.     3  Prest.  Conv.  567. 
The  general  role  also  is,  that  it  a  person  has  a  portion  charged  on  the        . 
inheritance,  and  tht^n  acquires  the  inh^itanoe  in  fee  by  purchase,  the 
•harge  cannot  be  enforced  by  the  personal  representatives  to  the  preju- 
dice of  the  heirs  or  real  representatives.     Cheiter-v,  fVilles^  Ambli  S46. 
Supra,  p.  559.  B^t  it  .there  be  evidence  of  the  intention  of  the  owner  of' 
the  fee,  that  the  charge  should  not  merge ;  or  where  no  intention  is  ex- 
pressed, or  the  party  is  incapable  of  expressing  any,  if  it  appear  to  the  .  . 
court,  to  be  mwt  advantageous  for  b'lm,  tliat  it  should  continue  personal 
property;    in  suchcate  Ihi^ charg«)  will  not  sink,   Thomat  v<  Kemish,^ 
Vern.  348.  tH  vid.  Forbet  v.  Moffait^  IB  Ves.  384^;  in  which  case  a  mort- 
gage was  held  to  be  pot  merged  by  union  with  the  fee ;  the  actual  inten- 
tion, not  established  by  the  acts  of  the  party.,  ^eing  presumed  from  the 
-greater  advantage  against  merger  in  favour  of  the  personal  representati  ve» 
8o  it  if  when  the  Inheritance  descendis  on  an  infant  entitled  to  a  por- 
tion, or  when  an   eetate«>tail  or  (or  life  only  is  acquired.     {Cliondos  v» 
Talbol,  2  V.   Wms.  610.     Ambl.  UA6.),  or  creditors  would  be  preju- 
dined.     Donifthorpe  v.  Pvrler     AmM  600-  1  Sand.  -242.    There  are 
also   some  other  exceptions  to  the  general  rule   that  (he  succession 
ihall  be  governed  by  the  legal' and  not  by  tiie  equitable  estate ;  for 
if  a  person  has  a  term  of  years  at  law,  and  purchases  the  equitable  in- 
heritance, the  term  will  become  attendatit  on  the  inheritance,  .for  the  ' 
benefit  of  the  heirs.,  in  exclusion  of  the  executors,  or,  more  correctly 
speaking,  the  executors,  as  to  the  legal  estate,  will  become  trustees  fw 
tba  heirs.  CAaW/en  V.  Lou7,  3  P.  Wms.  328.    Abo,  when  a  copyhuUler  of 
the  legal  estate  purchases  tbe  equitable  fee  of  the  freehold  trTiUre,  the 
heirs  of  the  freehold  tenure,  though  merely  equitable,  will  be  entitled  to 
th^  benefit  of  the  legal  estate  of  the  oopyhold  tenure.  3  Prest.  Conv.  569. 
The  general  rule,  however,  is,  that  if  a  man  has  the  same  interest,  and 
absolute  dominion  anci  property  in  the  whole  inheritance,  jis  he  htta  in  the 
term  or  power  for  raising  money  out  of^  the  inheritance,  there  it*  must 
merge,  for  a  man  oannot  have  a  power  to  raise  money  merely  lor  my  bor 
nefit  out  of  that  which  it  mine.     Fiot  if  there  be  any  difference  in  the 
two  intenests,  or  any  other  person  intermediate*  then-  Ihere  can  be  no 
merger;  for  if  there  be  any  merger  in  the  first  £ase,  it  will  changeihe  in- 
^nt  of  the  conveyance ;    and  in  the  other  ce;e,  tl^ere  being  an  inter- 
mediate estate^  there  is  no  mersrer  at  law,>tio  more  is  there  in  a  court  of' 
•quity  in  the  case  of  a  trust.    2  Fcfiibl.  Tr.  Kq.  167.    Et  vid.  Ik'illau^hby 
V.  WUUmghhys  1  T  R.  766.  But  though  a  term  will  tiot  become  attendant 
on  the  inheritance,  by  the  construction  of  a  court  of  equity,  except  under 
the  circumstances  stated  in  the  general  rule,  yet  it  may,  under  other  cir^ 
cumstances,  become  attendant,  by  the  express  decli.r»ti<»n  uf  the  otvner 
of  the  term,  and  of  the  iniieritance.    6'ctf//  v.  Fe^ikouUU  1  Bro.  C.  C.  69. 
3  Prest.  Conv.  570,                                        ,    •            . 
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IT. «•  w-x-A  w*  r*^  ••>  -»*?  Lie  fi  -  l«-fct  fcir  a  l-^ 
'f .,   W  .  -.  r*i,-*-  f  '..^  ■^^^•^ttrm  wSo  are •^•cd  m 

r  r.z'A  oi  t:*-r  'A-^r^r**,^* ,  or  «l   tfce  •-Kale 

f  -r  »'.  ;*>j'  •  :\   -^m  u*j  i'r  -w^-*  ^'ftlel  lo  l*ie  two« 

h*.  1  .n  »'.;'it  o:  •  »*  rj(.:  «,r»;  it:,  Ly«y  have  oo 

V\  I'fi  ri'izri  to  ti«»  (*9«e  m  i*^  umtm  unAtr  a  hoe^tel 
of  tfj*  ivi»^  -aL  M-  tAe  T  IT.  ,*r  rji««  €4  a  fimoa  vikft  ■ 
f    r»€/r»  ii  m  ■:«  .-j,  wi*h  !>•*  c«*-»cijrr^«jce  of  |»tran  Mui 

ti  ^  («^riD  •:>:  tftfit^f.wAw  :r«9*a'«i!i  :  the  terra  and  the  (keehnld  wovlvi' 
!•■  LA^»r<!:rjt  n^cr^u  ;  a;»i  tn^y  by  rw  means  e«iab!i»h  a  pemeni  raie,  ikita 
U  tm  to  a  mao**  own  r./n\  i*  ifyncifi«tenC  wilh'a  vedboid  iBaalrvtf'*^'* 
'J  K'tcj^rri  tri«><e  pr«;t«rjfii  mav  be  lav.  thcr  doiioC  eaitfraTCfirtlwdielnat 
f<ftt».j  10  >f,A  la..t  T/oie  but  two.  since  tb«  party  dcariy  had  tka' 
hi- own  n.'it.  »:i'i  fti«>rwarJfl  acquired  tba  freekoklin 

(  \i )  H  :tii  r^(i««t  to  ih».  er^«r«  afa  ffoneflidet,  it  ii  otMnaWe,  thit  • 
a  f urrrotW.  the  whole  e«iat«>  i«  Jetennined  without  other  eereaoBj ;  vA 
M  to  the  \fhf\n^  themv-hf^.  it  wiJi  be  absolately  dcttfauned.    Aid 
therf-fori^.  m  tiie  CM«e  put  ^  y  Littleton,  if  an  hii*baikL  aeisid  in  tight  w 
h:«  wii<%  l#^i«i>«  t/.r  tSe  liie  of  B^  which  it  a  lii^eantioaaiiee,  and  aAv* 
war.)*  H.  fjrr.  n.)#'r«  hi«  ««tHte  to  the  husband,  the difOontiBaaooe  Hde- 
terfrj»"e<l.     f'.ra.  J.irt  >».  p.  6*-5.     ApJ  if  A-  niort^»es  his  reiHii«  ■ 
fee  to  Wt^^  I* •**»»*  u,T  y  ur*.  WHerehy  his  tens  is  surrendend  and  ifaf* 
WanU  {»a\-  th^  nioiiry  (,ur»'i't:rt  to  the  coaditKWi.  yet  his  term  will  ba *** 
tin^»u«h"  ',  HH  i  r,m  Tf*  ive.    .J  l>«>.  d.     So  by  a  rarreoder  theestita  w^ 
be  a^»-ol  it<-:y  m*'r^«»«J  forth**  heriAfit  of  a  stran^^fr.     Infra.  Sfttiv    A*» 
by  a  siirreiM'or  th«»  e*iate  wnl  >»e  mcr^oU.  thonj.'h  it  be  tolbadiMdw»- 
tfc^je  <»f  him  f»ho  a«<f>i.i«;  a«  in  the  cai*e  to  ^te  jiresently  proposad, af  i<- 
torriaient  by  the  le#-ee  for  life  to  a  r*^l«'a«e  by  the  reversioner,  to  ■  p*"* 
to  whom  he  had  previoufly  irraiited  t  be  reversion  for  Hie,  in  which  est* 
the  lessee  becomes  punishaUe  Utr  waste,  where  be  was  dispuoiabshlf 
up*>n  the  %r%.ui  of  the  rarenion  fi»r  life.     Infra,  338  b.     Bnt  the«tif« 
•batt  haveconlirioanca  notwit^irtandm^  a  ittrrfnder,  la  aroid  i  f^^F'^ 
to  a  ftnuii^er.    |n|ra,  :^8  U     it  ii  abo  obaervafaia,  thai  a  obtfS««»' 


parties  or  privities  thereunto,  lest  by  a  voluntary  sntren- f^cw  as  to  strangen ; 
^er  they  may  receive  prejudice  touching  any  right  or 
iBterest  they  had  before  the  aarrender^  the  estate  surren- 
dered hath  in  consideration  of  law  a  continuance  (1)  (n)* 
As  if  a  reversion  be  granted  with  warranty,  «Dd  tenant  J^j,^;^]^^^^' ^'^•^*^' 
for  Ufe  surrender,  the  grantee  shall  not  have  execution  in 
yake  against  the  grantor,  who  is  a  stiranger  during  the 
life  of  tenant  for  life  ;  for  this  surrender  shs^Il  work  no 
prejudice  to  the  grantor  who  is  a  stranger. 

■  •  ■ 

So  if  tenant  for  life  surrender  to  him  in  reversion,  be-  40E.  3^  13.    9.  E.4. 
iag  within  age,  he  shall  not  have  his  age  ;  for  thit  ^bould  ^^'j,  ^  ^'  : 
be  a  prejudice  to  a  stranger,  who  is  to  be  demandant   in 
a  real  action. 


If  tenant  for  life  crant  a  r^nt-charge,  and  after  surren-  5  If.  i.  8.  26  A?s.  38* 

A  4.    .u  *  •     ^u      ^      7     *u  *  k    VH.  6  b.  (6  Rep.  79. 

der,  yet   the   rent  remaineth,    for  to  that  purpose    he  7^1.0.38.    Ante, 

cometh  in  under  the  charge..    Caus4  quA  supra  (o).   '    lB4b.) 

^___ '  r 

before  the  sarrender  revives,  if  the  surrender  be  avoided  against  him 

who  cUioDS  pantmountthe  surrender;  as  if  lessee  for  life  g^^nts  a  rent- 

cbarij^e,  and  afterwards  enfeoffs  the  grantee,  and  the  lessor  enters  for  the 

forfeiture,  the  rent  revives;    for  thelessor  claims  pHramount  the  feoff-  •    . 

ment.     Infra,  r^^  b.     So  if  a  grantee  for  life  of  a  rent  accepts  a  lease  of 

the  land  froip  him  in  the  revers^ion,  and  afler.wlrds  the  lease  ii  surrender- 

e*l,  the  rent  revives.     Peto  ▼.'  Pemberion^  Cro.  Car.  101.     6  Com.  Dig. 

320,321.  Surrender  (L.  1.  2.  3.)  (  M).    See  further  as  to  the  effect  of  a 

surrender,  Shep.  Touch.  803, 309.     Vin.  Abr.  Surrender — [Rd.] 

(I)  On  the  surrender  of  terms  of  years. by  one  termor  ftyr  years  ttt  an- 
other termor  for  yeiu^  tee  Hughei  v.  Reboihnm^  1  Cro«  30^2. — IBulUr'] 
(.V)  Sae  ante,  n.  (A)  p..551 ;  and  ante,n.  (K)  p  561. — [iCd,] 
(O)  U  is  a  principle  of  law,  that  quod  nieum  est  iinffnrtrK^  ttve  defeetn 
ffieo.  amiiti  vei  in  alientun  irans/erri  nonpQlfst :  and  a  fK>iisequence  of  this 
principle,  is,  that,  rtotwithstanding  the  merger  or  3urrer>tler  of  any  estate 
belonging  to  a  parlieular  tenant,  thie  charges  created  by  that  tenant  will 
continue ;  and  the  rents  and  conditions  annexed  to  the  reversion,  as  the 
estate  which  becomes  merged,  will  cease  to  exist  Lord  T.  v.  Barton, 
Moor,  94.  IVcbb  v.  RusaisU,  3  T.  R.  40«.*  Infra,  n.  (U).  But  the  palioy 
of  the  law  eHablishes  a  relation  between  the  owner  of  a  derivative  estate, 
and  the  person  wht>,  after  the  merger,  has  the  next  estate  in  remainder 
oc  reversion.  Therefore,  afier  the  merger,  the  under-lesspe  rtay  surren- 
der to  the  person  who  has  the  next  estate,  Shep.  Touch.  Chap.  Surren- 
der ;  or  the  lessee  may  be  punished  for  waste,  at  the  suit  of  the  owner  of 
.  that  remainder  or  reversion.  And  although  prior  to  i\\e  merger  of  the  es- 
tate of  the  lessor,  there  could  not,  on  account  nf  the  mesne  interest,  have 
Y»eeo  any  mers^r  of  the  derivaUve  estate,  in  the  estate  in  which  the  mer- 
ger of  this  reversion  has  taken  place,  yet,  after  the  merger  of  this  rever- 
sif>n,  the  derivative  estate  may,  on  its  union  With  the  next  estate  in  re- 
mainder or'  reversion,  become  merged  in- that  remainder  or  reversion. 
Arcktr^s  e^s%  \  Co.  67.  Bredon^t  ecue,  I  Co.  76.  TVeporCs  ease,  6  Co.  14. 
H^'M  y.  Ramll,  3  T.  3. 402.  <  3  Prest.  Conr.  556;  5iy7.-:^[Brf.]     ' 


€64  o  A  ivmmsHBBm.  book  b. 

If  t  bishop  be  seized  of  a  rent-eliai7i;e  in  fee,  the  tenant 
of  the  land  infeoff  the  bishop  and  his  successors,  the 
(565)*  Kurd  enter  *for  the  mortmain^  he  shall  hold  it  di«char$^ 

of  ihe  rent ;  for  the  entry  for  the  mortmain  affirmeth  the 
alienation  in  mortmain,  and  the  lord  clai.meth  under  his 
estate  ;  but  if  tenant  for  life  grant  a  rent  in  fee,  and  after 
infeoffthe  ^rantee^  and  the  lessor  en tei  for  the  forfeit- 
Hre,  the  rent  is  revived,  for  the  lessor  doib  claim  above 
(Ante,  2:^.)  48  £.  3.  the  feoffment  (p).  Rut  if  I  |i;rant  the  reversion  of  my 
(Mo.  94.)  tenant  for  life  to  another  for  term  of  his  life,   and  tenant 

'  for  life  attorn,  now  is  tlie  waste  of  tenant  for  life  dispoo- 

iahabfe  (q).  Afterwards  I  release  to  the  grantee  for  life 
and  his  heirs,  or  grant  the  reversion  to  him  and  his  heirs ; 
now  albeit  the  tenant  for  life  be  a  strang^er  to  it,  yet  be- 
cause he  attorned  to  the  grantee  for  life,  the  estate  for 
life  which  the  grantee  had  shall  have  no  continMance  in 
the  eye  of  the  law  as  to  him^  but  he  ahall  be  punished 
for  waste  done  afterwards. 

%  \ 

unliuitbfforOuir         The  second  diversity  is,  that  for  the  benefit  of  an  es* 
(Plo^^om.  198.)     Granger  the  estate  for  life  is  absolutely  determined.     As 

if  he  in  the  reversion  make  a  lease  for  years,  or  ^rant  a 
rent-charge,  &c.  and  then  the  lessee  for  life  surrender, 
the  lease  or  rent  shall  commence  mainlenant.  So  in 
the  case  of  Littleton  ;  first,  between  the  lessee  and  the 
second  husband,  the  state  for  life  is  determined  ;  and  se* 
condJy,  for  the  benefit  of  the  issue  it«ha)l  be  so  adjudged 
in  law.  .  Here  note  a  diversity,  when  it  is  to  the  preju* 
dice  of  a  stranger,  and  when  it  is  for  his  benefit* 

If  a  man  maketh  a  leas^  to  A.  for  life,  reserving  a  rent 
of  forty  shillings  to  him  and  his  heirs,  the  remainder  to 
B.  for  life^  the  lessor  grant  the  reversion  in  fee  to  B.,  A. 


» I 


(P)  In  tho  former  case  tht  Iprd  9ha^  hold  the  land  discharged  of  the 
rent,  for  he  affirmi  the  alienation  in  mortmain,  and  claims  in  respect 
thereof  the  same  estate  as  the  bishop  had.  But  in  tlie  latter  case  the  rent 
ii  revived,  Air  the  lessor  re-entering  defeats  the  estate  of  the  alienee, 
(he  making  whereof  devested  his  reversion,  and  claims  such  estate  as  his 
tenant  Itad  before  the  alienation  vhich  was  liable  to  the  rent  Hawk. 
Abr.434,435.— [firf.] 

(Q)  See  ante,  27d  a.  b^  p.  501.  n.  (C  3).— [^] 


QittorOyiB.  fliiall  not  have  the  rent  ;  for  th^t  although 
the  fee-simple  do  drov?Q  the  remainder  for  life  be- 
tween theni).  yet  ae  to  a  stran(;er  it  is  in  esse;  and 
therefore  B.  shall  not  have  the  l-ent,  but  his  heir  shall 
liave  it  (m). 


iiimiBi  iiip^i—— — ijHWi     ^fi^mmmnmi^m^mimmmf^^^'i^^mm^       >  nmmrmima^m 


(It)  So  if  l08Me  for  lUe  mftke  a  Irase  for  years  rendering  rent,  and  the 
lessee  for  life  tarrender  his  estate,  in  this  case,  although  the  original 
«tate  for  life  ber  jriMded  up,  yet  the  derivatire  estate  for  years  will  con- 
tinue notwithstanding ;  but  the  surrenderee  will  be  entitled  to  have  the 
rent  reserved  upon  the  lease  for  years :  for  when  the  estate  of  the  original 
lessee  u  surrendered,  the  relation  between  him  and  his  under-tenant 
ceases :  and  as^the  connexion  and  privity  was  between  the  onder-tenant 
and  his  lessor  only,  and  not  between  the  under-tenant  and  the  original 
lessor,  the  under-tenant  is,  by  the  rules  of  law,  discharged  from  all.  the 
burthen  (as  rents  and  covenants)  annexed  to  his  tenancy.  WM  v.  RutteU^ 
3  T.  R.  481.  And  Mr.  Preston  observes,  that  it  is  not  dear  that  a  merger 
does  not  induce  all  the  same  consequences     Such  extinguishiaent  clearly 
is  the  result,  when  the  estate  of  the  original  lease  is  granted  to  the  owner 
•f  the  remainder  or  reversion :  -se  that  the  grant  does,  in  law,  amount  to 
a  surrender  in  fact;  and.  there  are  not  any  aathorities,  nor  is  there  any  . 
principle,  from  which  a.differenee  can  be  collected  to  distinguish  those 
cases  in  whieh  the  term  of  the  original  lease  is  merged  by  the  accession, 
•r  purchase,  of  the  remainder  or  reversion.     3  Con  v.  129,  130.     Et 
vid.  l^ord  T,  v.  Barton^  Moor.  94-     fVeJtb  v.  RasteUy  supra.     As  there- 
fore the  under  lease,  notwithstanding  a  surrender  or  merger,  Would  con- 
tinue, and  the  lessee  be  discharged  from  the  payment  of  rent,  and  from 
all  conditions  and  dependant  covenants  annexed  to  his  lease  -,  to  remedy, 
in  certain  eases,  these  inconveniences,  the  stat  of  4  Geo.  '2.  c.  28.  was 
passed,  whereby  it  is  enacted,  ^^  That  in  case  any  lease  shall  be  duly  sur- 
rendered in  order  to  be  renewed,  and  a  new  Uatt  made  and  executed  by 
the  chief  landlord  or  landlords,  the  same  new  lease  shall,  without  a  sur-. 
render  of  all  or  any  ef  the  under-leases,  be  as  good  and  valid  to  all  in- 
tents and  purposes  as  if  all  the  under-leases  derived  thereout  had  been 
likewise  surrendered^  at  or  before  the  taking  of  !*ach  new  lease.     And 
that  all  and  every  person  and  persons,  ih  whom  any  estate  for  life  or  liver, 
mt  for  years,  shall  from  time  to  time  be  vested  by  virtue  of  such  new 
lease,  and  his,  her,  and  their  executors  and  administrators,  shall  be  entio 
tied  to  the  rent,  covenants,  and.duties,  nnd  have  like  remedy  lor  recovery 
thereof^  and  the  under-lessees  shall  hold  and  enjoy  the  messuages,  lands, 
mnd  tenements,  in  their  respective  under-leases  comprised,  as  if  the  ori- 
ginal leases  out  of  which  the  respective  under-leases  are  derived,  had 
been  still  kept  on  foot  and  <^tinued ;  and  the  chief  landlord  and  land- 
lords shall  have  and  tie  entitled  to  such  and  the  same  remedy  by  distress' 
and  entry,  in  and  upon  the  messuages,  lands,  tenements,  and  heredita- 
ments, comprised  in  any  such  under-lease,  for  the  rents  and  duties  rcf- 
served  by  such  new  lease,  so  far  as  the  same  exceed  not  the  rents  reserved 
in  the  lease  out  of  which  sut.h  under-lease  ^vas  derived,  as  they  would 
have  hady  in  case  luch  former  lease  had  still  been  continOsd,  or  (is  they 
vould  have  had  ip  case  the  respective  under-lease  had  been  renewed 
tmder  such  neW  principal  lease ;  any  law,  custom,  or  usage,  to  the  con- 
trary thereof  notwithstanding.'*    There  is  a  siniilar  provision  in  the  sta- 
tate  of  39  &;  40  Geo.  3.  c.  41.  which  enables  bishopsy&c.  to  renew  leases 
by  sulxlividing  tenements,  and  apportioning  the  rents,  &c.  An(G,  p.  4*23. 
n.  (S).   The  ^ect  of  the  statute  of  4  Geo.  2.  is  merely  to  authorise  sur- 
renders, with  a  reservation  of  the  privity  and  relation  of  landlord  and 
^nant,  between  the  .Ortgirfal  l<!s«Ce  and  his  under-l^Fjoef?,  Tvhtti  the  fcri- 


lYt «.  {<;  O^Ksaiisa  n  a  word  of  hit 

^''^        «flnt:batki> 


Cks  iprvi'vi  ■&>«  .H  n«r  L'trft.-i  4n  £ite  iar»i 
ft*  €vr<m9nU  •nC«r*l  ;ri<«  bv  the 

'*7,  if  igawM  for  L^  or  f^kix  aAiCa « 

ttlv«d ;  for  UM  tfwr  bat  1 
the  varrokVr.     Soep  T 
(S;  Beibrc  we  ^mrnAet  the 
to  the  twe  rcaeifr 
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(he  whole  interartorcrtatewftuchthe 
bol  H  it  araeBr  «ppbed  to  the 

m  tera  iilen  fir«M  a  leaae  aaJy 

an  iiiteitjt  lew  than  hs 

by  an  aanpHaeaC»  the 
yiapcilj  in  the  thiig  aaagned.  m»\  g^ii  the 
CdM.aSt,32r'    4Crw  Di^.  160.  ICI.  Aithaodiaa 
to  ba  a  leMe,  yat  if  it 
fftortar,  it  ■■MWtnta  to  an 

right  0^  entry,  tK  rewrrmtion  at  rent  wil  not  chai^  the 

Mtote.    Ptimtr  ▼.  £</«wnrf<  Dmi^.  IST.     krA,  on  the 

laavcB  any  portion  of  the  eitato  in  the  leaaar,  even  a  day,  ar  an 

n  MBOte,  as  a  rareriion,  it  it  an  ai>j 

jMwt  pqrportini^  to  be  an  aaw*pingnt  far  ttie  rtaiiae  of  a 

thelut  day  or  hoar,  will  operate  ae  a  lease  of  thii«lflKriplioB.    3 

ConT.  IM,  125.     The  operative  wor^  of  an 

transfer,  and  set  ever;  hut  any  other  worvh  whieh 

the  parties  Iq  make  a  compile  tnnffer.  will  atoomt  to  an 

And  there  needs  n*  eoneMleraton  to  rapport  an  asagnnMnt  by  a 

lor  year*,  far  the  tenure  and  atte.itlanee,  and  the  b«np  sob^eat  to  far- 

faitnre,  as  alio  the  payment  of  rent,  if  there  it  any,  am  inffii  ii  at  to  vast 

(he  lerM  in  the  assigTiee.    1  Mod.  253.    Batsnoc  the  Statnteof  fk»«^ 

aa  assi^naent  nost  be  by  deed     Every  estote  sind  interest  in 

toneBMHlB,  and  avary  present  and  certain  estate  ar  int  >rert  ii 

Tcal  bereditaAeoti,  as  rents,  adrowsom.  ike.  nuiy  be  assigned : 

thoQg;h  the  inter^^  be  fotare,  as  a  term  far  yean^  to  eonunenca  at  a 

•abseqneot  period,  it  may  be  astigned,  for  it  is  rested  tn  ^iBiiinlii 

tboogb  it  it  only  to  take  effect  tn  futwo,    Ferk.  seet  iM.     Bat  no  ri^ 

of  entry,  or  re-entry,  can  be  aasi^ned,  so  that  if  a  penoo  be  rtif  iwd, 

nod  assigns  over  his  right  te  another,  b<?fare  be  has  antared  on  the  di»> 

aeiaor,  soeh  aaiii^ment  is  void.    Ante,  ^14  a.  p.  85.     With  respeet  to  the 

ftSBigniiient  of  efums  irnutum^  see  ante,  p.  113;  n.  (K  3).  Dekuujf  t.  Stai-^ 

tfarf,  1  T.  R.  26.    fVinefiY.  Keal^,  }  T,  R.  619.  ST  R.SIO   hmesw, 

Dtmlopf  8  T.  R.  695.     And  note^  that  an  assignment  of  acfaosein  actioo 

may  be  by  parol  at  well  as  by  deed.    HmmtU  r.  Mae  hert,  4  T.  R.  690. 

tUaik  w.  HaiL,  4  Taant.  3^.    With  nspeti  to  the  distinctions  as  to  wlmn 

the  atei^ee  is  bounJ  by  the  corenjints  of  the  assignor,  and  when  not, 

aea  ante,  p.  S*V),  331,  n.  (G  3).    That  an  assignee  is  liable  far  rant  eoly, 

Wttia  be  cootiiiues  m  pottession  nndar  the  assignmeoii  9eo  Sieines  r. 
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for  a  bond  containing  a  penalty,  with  condition  for  pay- 
ment of  money,  or  to  do  or  suffer  some  act  or  thimg,  &c> 

■ 

Morris^  1  Yes.  &  B.  11 ;  and  that  ha  is  not  guilty  of  a  fraud,  ffha  assigns 
over  his  interest  to  whom  he  pleases,  with  a  view  to  get  rid  of  a  lease,   . 
although  such  person  neither  takes  actual  possession,  por  receives  the 
lease,  see  Taylor  v.  SAum,  1  Bos.  &  P  21. 

As  te  the  nature  and  operation  of  a  defeazanccfy  see  ante,  ^36  b.  237  a. 
p.  laS,  123,  and  the  notes  thera.  Et  vid.  2  Prest.  Con  v.  166, 167  1;^. 
203. 

A  bond  or  obligatioa  is  a  deed,  whereby  the  obli»«r  binds  or  obliges 
hiiDself,  his  heirs,  executon,  and  administrators,  to  pay  a  certain  sum  of 
aioney  to  the  obligee,  at  a  particular  day.     If  this  be  ail,  the  bond  is 
called  a  simple  ohetiimplex  obligatio.    But  there  is  generally  a  condition 
added,  that  if  the  obligor  does  some  act,  the  obligation  shall  be  void,  of 
else  shall  remain  in  Aill  force ;  as  payment  of  rrnt,  performance  of  coVa^ 
nents  in  a  deied,  or  repayment  of  a  principal  sum  of  money,  borrowed 
•f  the  obligee,  with  interest ;  which  principal  sum  is  usually  one  half  of 
the  penal  sum  specified  in  the  bond.    S  Bl.  Com.  34(X     There  are  no 
technical  words  necessary  to  a  bond,  Cro.Elis   561.  7\?9.  886;   itnd  if 
there  bean  evident  mistake  m  tha  word  expressing  the  sdm  in  which  the 
party  is  intended  to  be  bound ;    as  if  it  be  for  Ihrety  pounds,  instead  of 
thirty  pounds ;  it  will  be  so  construed  as  to  answer  the  intention  of  the 
parties.     Cro.  Jac.  203.  208.  607.  Cromwell  v.  Qrunitden,  I  Ld   Raym. 
325.    Et  vid.  fVattgh  v.  ButsdU  1  Marsh.  311.    So  any  words  by  which 
the  intention  of  the  parties  can  be.  discovered,  are  sufficient  to  make  a 
condition  of  a  bond :  for  if  the  words,  thou«^h  improper,  should  be  con* 
ftrued   void,  and  not  a  condition,  then  the  oblis:atibn  would  be  single, 
and  of  force  against  the  gprantor,  although  he  bad  performed  the  condi- 
tion of  it  according  to  the  intention  of  the  parties :  and  the  coiuUtioQ 
being  lor  the  benefit  of  the  obligor,  shall  beconitrti^ed  fevoqrably.  Butltur 
T.  fVigge^  1  Saund.  66.     And  the  extent  of  the  condition  of  an  indemnity 
bond  may  be  restrained  by  the  reoitals,  though  the  words  of  tlie  condi- 
tion import  a  larger  liability  than  the  recitals  contemplate.     P  tar  sail  t. 
Summerset^  4  Taunt  593.  VVsth  respect  to  impossible  or  Void  conditions, 
the  following  distinction  has  been  tnken :  that  where  tbe  condition  is  under- 
written or  indorsed,  that  is  only  void,  and  the  obligation  is  single ;  byt 
where  the  condition  is  part  of  the  Hen  ilselt',  and  incorporated  therewith 
(as  in  a  recognizaYice  by  bait),  if  the  condition  be  impossible,  the  obligft« 
tion  is  void.  1  Saund.  66  n.  Ptdkrton  r.Agnw,  1  Salk.  17^2.  Ante,  206 «r. 
b.  p.  21,  9S2.     Where  the  condition  of  a  bond  is  entire^  and  the  whole,  is 
figainst  law,  it  is  void.     But  when  the  condition  aonsists  of  several  differ- 
ent parts,  and  some  of  them  are  lawful,  and  the  others  not,  it  is  good  for 
•o  much  as  is  lawful,  and  void  for  the  rest.    Ibid  Ct  vid.  ante,  p.  24,  25, 
B*  (P),  and  the  cases  there  cited. 

When  the  condition  of  a  bond  is  not  performed,  it  becomes  forfeited, 
•r  absolute  at  law ;  and  is  a  charge  on  the  personal  estate  and  ahattels 
real  of  the  obligor,  but  not  on  his  freehold  lands ;  and  therefore  any  set« 
tlement  or  disposition,  which  he  makes  in  his  life-time,  of  bis  lands, 
whether  voluntary  or  not,  will  be  good  against  bond  creditors.  For  a. 
bond  being  no  lien  on  lands  in  the  bands  of  the  obligor,  much  less  can  it 
be  so,  when  they  are  given  away  to  a  rtranger.  Pc^flou  v.  Weedon^  1  Ab. 
£q.  149.  4  Cm.  Dig.  168.  ff  tne  obligor  in  a  bond  binds  himself,  with- 
out his  beirs,  executors,  and  administrators,  the  ezeeutoi'S  and  adminis* 
irators  are  bound,  but  not  the  heir  8hep.  T.  369.  Btit  if  he  binds  him- 
self and  his  heirs,  it'will  be  alien  on  hit  heir,  who,  in  default  ef  penoaal 
assets,  will  be  bonnd  to  discharge  it,  provided  he  bos  real  assets  of  the 
obligar  by  descent :  so  that  a  bond  is  tiid  to  be  a  cottateral^  though 
pot  a  direct  oharge  on  kndt.    But,  properly  ipeakiog,  it  te  not  on  m^ 


and  a  bill  is  mDst  commonlj  taken  ibr  a  single  band 
without  condition. 


cumbranoe  upon  land ;  Ibr  it  does  net  follow  the  lanil  like  a  reoogni- 
zaoce  and  a  judgment ;  and  even  if  the  heir  at  law  aliens  the  land,  the 
obligee  in  the  bond,  by  wiiich  the  heir  is  bound,  can  have  his  reme^ 
only  a^inst  Oie  |«er»on  of  the  heir,  to  the  ameuot  of  the  value  ft£  the 
land,  Stat.  3  W.  Ac  M.  c.  14  s-  5  ;  bat  he  cannot  fellow  the  land  whco  it 
is  in  the  po»e9sioti  ef  a  boiiM  jxdt  purchaser.  Bull.  N.  P*  175.  By  atat. 
3  W.  k  >1-  c.  14  s.  2.  all  devises  of  lands  are  fraudulent  and  vaid,  as 
a^^ainst  bond  creditor*,  who  may  sue  the  hein  of  the  obligor,  and  aka 
hu  devisees  jointly.  An  e^tate  in  reveision  is  within  this  act ;  and  so  is 
a  devise  ot  llic  rr\(«i>ion  tv  the  heir  uf  the  obligor ;  and  in  such  case  the 
land''  devisf'd  are  lialle.  Kinatlon  v.  Clarke^  "Z  Atk.  204.  With  respeot 
to  whut  sliall  be  assets  for  payment  of  boi.d  debts,  see  ante,  p.  152.  n. 
(H).  On  the  forfettore  «f  a  V»ond,  or  its  becoming  single,  the  whale  penalty 
was  formeriy  recoverable  a^  law  ;  but  here  the  courts  of  equity  inter* 
posed,  and  would  not  pemiit  a  Dian  to  take  more  than  in  eonscienoe  he 
oa|l(ht ;  viz.  bis  princi)>al,  interest,  aiud  expenses,  in  case  the  forfeiture 
accrued  by  nonpayment  ol  money  borrowed;  the  damages  sastaiaed 
upop  non-performiince  of  covenants ;  and  the  lik^  And  a  similar  prac- 
tice having  ^ined  some  looting  in  the  courts  of  law,  the  slat.  4  &  5  Ann. 
c.  16,  enacted,  that,  in  case  ol  a  bond,  conditioned  tor  the  pa3fmeot  of  mo* 
ncy,  the  payment  or  tender  of  the  pri>^cipal  sum  due,  with  interest  and 
costs,  even  though  the  bond  be  forfeited,  and  a  suit  commenced  thereon, 
shall  be  a  full  satisfaction  and  discharge.  In  general  there  can  be  no  ra-> 
mcxly  at  Ifiw  beyond  the  penalty,  for  a  man  can  have  no  Bore  than  his 
debt ;  and  (he  penalty  is  the  utmost  of  his  debt.  JVilde  ▼.  Clarksoth  6 
T.  R.  303.  Sh^iti  V,  Proctor,  'i  Marsh.  «26.  Et  vid  M'Clure  ▼.  Z>tmh», 
1  East.  136,  in  which  it  was  determioed,  that  in  an  action  on  a  judgment 
recovered  on  a  bond,  interest  miglit  be  recovered  in  damages  beyond  the 
penalty ;  but  Lord  Kenyon  admitted,  that  if  the  action  had  been  upao 
the  bond,  it  would  have  been  otherwise.  And  where  the  obligee  is  plain- 
tiff, equity  in  general  will  not  carry  the  debt  beyond  the  penalty ;  he  ha- 
ying made  himself  the  judge  of  his  own  recompense.  See  HaU  ▼.  Thomut, 

1  Vern.  360,  Amm,  1  Palk.  154.  Steward  t.  iiumM/,  2  Vem.  509.  Gul- 
teay  C^trporatxon  v.  Ruuell,  S  Bro.  P.  C.  275.  Bromley  y.  Goodere,  1 
Atk.  r5— 80.  Tew  v.  Earl  o/  Winterton^  %  Exp.  C.  C.  489.  Kni^bi  v. 
MaeUaih  3  Bro.  C.  C.  496.  Grosvenor  v.  Cook,  Dick.  305.  Oi&tu  v. 
Sgerton,  Dick.  408.    KetiUby  v.  keUleby.  Dick.  5l4.    Ijloydw.  Haieha, 

2  Anstr.  535.  Sharp  v.  Earl  if  Searborougk^  3  Ves.  557.  Maekworth  y. 
Thomas^  4  Ves.  329.  But  it  is  otherwise  where  the  obligee  is  defendant; 
ibr  then  the  maxim  applies,  that  be  who  will  have  equity  mast  do  equity. 
1  £q.  Ab.  92,  pi,  7.  Hale  y.  Thtnaj,  supra.  And  equity  wilU  under 
special  eiroumstanees,  carry  a  debt  beyond  the  penalty,  as  where  a  man 
is  kept  out  of  his  irtoney  y  an  injunction,  or  is  prevented  from  going  on 
at  law,  Duval  ▼.  Ttny,  Show.  P.  C.  15.  Hale  ▼.  Thonuu^  supra;  ar 
where  an  advantage  is  m^e  of  money.  Lord  Duntany  f.  Plunketiy  2 
Bro.  P.  C.  251 ;  or  where  a  bond  is  only  taken  as  a  collateral  security, 
JTirwaiu  y.  Blake^^  Bro.  F-  C-  333;  or  where  the  reeovery  of  the  debt 
is  delayed  by  the  oMigor,  PiUteney  y.  fVarren^  6  Ves.  192;  or  there  are 
some  other  special  circumstances. .  Clarke  v.  Seatwi,  6  Ves.  4l6.  Bonds 
being  ehoses  in  action,  are  assignable  in  equity  But  the  funignee  takes 
them,  subject  to  all  the  obligee^s  equity.  CoUs  y.  JoneSy  2  Vern.  692. 
Tarton  y.  Benson,  2  Vera  765.  But  time  and, circumstances  may 
strengthen  the  case  of  an  assignee.  Hill  y.  Caillovel,  1  Ves.  122.  As  to 
the  presumption  of  sati^^tionjof  a  bond  from  length  of  time,  see  ante* 
vol.  1.  p.  18.  n.  (E). 

A  recognizance  is  an  eblii^tien  of  record,  whidh  a  man  ^t^rB  mtoy 
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Wfore'stm*  court  of  record,  or  ma^trmte  duly  authorized,  (Bro.  Abr. 
tit.  Recognizance,  24),  with  condition  to  do  some  particular  act ;  as  to 
appear  at  the  next  aaiizes,  to  keep  the  peace,  to  pay  a  sud  of  money,  or 
tie  like.  It  is  in  qaoit  respects  similar  to  a  bond,  the  difference  beings 
dhiefly,  that  the  bond  is  the  creation  of  a  new  dekt  of  obligation  : 
whereas  a  reco^izanoe  is  the  acknowledgment  upon  riecord  of  ti  formei; 
debt :  the  form  wkereof  is.  **  that  A.  B.  doth  acknowledge  to  owe  to  our 
lord  the  kin*^,  or  to  C.  D  the  sum  of  ten  pounds/^  with  condition  to  be 
"^d  on  performance  of  the  thing  stijiulated.  This  being  either  certified 
to,  or  taken  by  the  officer  of  some  court,  it  is  witnessed  only  by  the 
•ffieer  of  that  court,  and  not  by  the  party ^s  seal,  so  that  it  is  net  in  strict 
propriety,  a.  deed,  though  the  affects  of  it  are  greater  than  those  of  a 
bond,  being  allowed  a  priority  in  payment.  2  Bl.  Com.  :'J4I.  "A  recog- 
nizance is  a  lien  upon  all  the  lands  which  the  cognizor  has  at  this  time  hi 
acknowledges  it,  and  also  upon  all  those  which  he  atterwards  acquires; 
ao  that  no  alienation  by  the  cognizor  will  prevent  ihe  cognizee  from  ex- 
tendiag  the  land.  4nd  where  a  reversion  expectant  on  an  estate  tail 
ialis  into  possession,  it  then  becomes  liable  to  the  recognizances,  not  only 
«f  the  origijtar  donor,  but  also  of  all  the  intermediate  heirs  who  were  - 
entitled  to  sizch  reversion,  because  it  is  a  direct  lien  on  lands,  and  differs^ 
in  that  respect  from  a  bond.  .Ante,  p.  ]5t.  n.  (R).  But  by  the  statute 
29  Cha.  3.  o.  3,  it  is  enacted,  that  no  recognizance  shall  bind  lands  iu  the 
hands  of  6on4  Jide  purchasers,  but  from  the  time  of  the  inrollment.  £t 
Tid.  8  Geo.  1.  c.  25  There  are  two  other  kinds  of  recognizances  of  a 
private  sort,  which  are  said  to  be  in  the-'natiire  of  a  statute  merchant 
and  statute  staple,  as  to  which,  see  post.  Beck  iii.  Chap.  xi.  Of  Bxe- 
<!utieB.--fAI..] 


(570)*  GilAP.  XLIIL* 


3AME    SUBJECT. 


#F  CONVEY ANCK8  UNDER  THE  STATUTE  OF  USKS,  *». 


272  b.  No7A,  an  use  is  a  trust  or  confidence  repo^  in  some 

Urfiniiion  of  an  me  other,  which  is  not  issuing  jDUt  of  the  land,  but  as  a  thing 
at  eontmon  law.  °  ^ 

PL  Com  SiSb.  in      collateral,  annexed  in  privit}  to  the  estate  of  the  land, 

949^^1^'*^^^  *''^  ^^  ^^^  P^'^^"  touching  the  land,  scilicet,  that  eesiy 
13.\  127. 140.111*  'que  use  shall  tal^e  the  profit,  and  that  tlie  terre-tenant 
Lib%*foi'' T'78  *^*"  make  an  estate  according  to  his  direction.  So  as 
i»»b.  6.  foi.  64.^         ces/y  que  use  nad  neither  juj  in  rf,  nor  jus  ad  rem^  but 

only  a  confidence  and  trust,  for  wtiich  he  had  no  remedy 
by  the  common  law,  but  for  breach  of  trust  his  remedy 
tras  only  by  subpoena  in  Chancery  (a). 


Wb.  7.  iel.  15.  Si  34. 


(A)  We  purpoM,  in  this  note,  to  consider  the  doctrine  of  uses  under 
three  g;eneral  heada,  viz.  1st.  With  respect  to  the  ori^  and  natam 
of  uses  before  the  stat  37  H.  8.  c.  10.;  Sdlj.  Of  uses  since  that  sta- 
tute ;  and,  3dly.  Of  the  rules  applicable  to  limitations  of  uses  siaoe 
the  statute.  The  difierent  kinds  of  conveyances  derived  froB^  the  sta- 
tute of  uses,  and  the  doctrine  relating  to  uses  which  are  not  executed 
by  the  statute,  and  to  trusts,  will  be  explained  in  the  subsequent  ooteate 
this  chapter. 

1st.  With  respect  to  the  ori^n  and  nature  of  uses  before  the  slat 
27  U.  8.  c  10.     The  original  simplicity  of  the  common  law  admitted  of 
no  immediate  estate  in  lands,  which  was  not  clothed  with  the  legal  seisin 
and  possession  thereof.     8ut,  in  process  of  time,  a  rigcht  to  the  rents  and 
profits  of  lands,  whereof  another  penon  had  the  legal  seisin  and  posses- 
sion. Was  introduce(| ;  and,  though  not  recognized  for  a  long  time  by  Uie 
courts  of  common  law,  wa^  notwithstanding,  supported  by  the  court  of 
chancery,  and  became  well  known  by  the  name  of  a  use.    The  introduc* 
tioo  of  this  novelty,  tbougli,  at  first,  it  appears  to  have  been  but  a  trivial 
innovation,  has,  in  its  progress,  produced  a  revolution  in  the  system  of 
real  property,  and  given  risfe  to  a  mode  of  transferring  land  very  diilefent 
ffom  thai  which  the  old  law  had  establish«4.    A  tkse  waa  «re«tod  in  tii:^ 


.  *A  feoffee  to  the  use  of  A.  and  his  heirs,  before  the  stt-  (^71)* 

tnteof  99  H.  %.  for  money  bargtineth  and  selleth  the  ^^'  b. 

Catmot  be  two  VL»t»  in  ' 

.^ £__ ■ , ^ — _«^  e$ie  9fihe  tame  land* 

(t  Kol  Abr.  797. ' 

aAanner :— The  owner  of  landi  eonreyed  them.bj  feoflm^t,  with  Livery  Qt^l*  ay  h  1       10 
•r  seiiin,  to  aome  friend ;  with  a  secret  agreement,  that^he  feeffee  should  p!*    '%^'  yn  ' 

be  ieise*!  of  the  land  ,t«  the  use  ef  the  feoffor,  or  of  a  third  perton.  Thua  Ii?%-I^^\^* 
tive  legal  seisin  was  in  one ;  and  the  use,  or  ri^t  to  the  rents  and  profits,  ^***  ^*^* ^'^ 
ki  abother.  It  is  uncertain  When  this  distinction  between  the  legal  seisin, 
«nd  the  ri^ht  to  the  rents  and  profits,  was  first  introduced.  Btit  it  is  olear 
tfiat  the  praetiee  of  oonreying  lands  to  one  person  to  the  use  of  another, 
did  not  become  general  until  the  rei^n  of  Edw-  3,  when  the  eodesiasUtt 
adopted  it,  in  order  to  e^ade  the  statutes  of  mortmain,  by  procuring  ooo- 
Teyances  of  land  to  be  made,  net  directly  to  themselTes,  but  to  some  ley 
persons ;  with  a  secret  agreement  that  they  should  hold  the  lands  for  the 
ate  of  the  eoclesiastioB,  and  permit  them  to  take  the  rents  and  profits. 
The  idea  of  a  use,'  and  the  rules  by  which  it  was  first  regulated,  are  now 
generally  admitted  to  have  been  .borrowed  by  the  eeclesiastios,  from  the 
Jidei  ammittum  of  the  civil  law.  Bac.  Read.  19.  S  Bl.  Com.  327^  33$. 
1  Cru.  Dig.  393.  And  by  analogy  thereto^  the  clerical  chancdlon  aisa- 
Bed  the  jurisdiction  ef  compelling  the  execatidn  of  uses  in  the  court  ef 
<Aanoery;  and  enforced  this  jurudietion  by  derising,  or  rather  adopt- 
ing^ firom  the  common  law  courts^  the  writ  of  subposna,  to  oblige  die 
feoffee  to  attend  in  court,  and  <tisdose  hit  trust  3  Reev.  Hist.  I9e. 
The  use,  of  which  a  definftion  has  been  given' above,  otinsisted  of  three 
parts : — ^that  the  feoffee  should  suffer  the  feoffor  to  takcfthe^ profits ;  that 
the  feoffee  upon  request  ef  the  feoffor,  or  notioe  of  his  will,  would  ex- 
ecute the  estates  to  the  feoffor,  or  his  heirs,  or  any  other  by  bis  direc- 
tion ;  that  if  the  feoffee  had  been  disseised,  and  so  the  feoffor  disturbed, 
the  feofiee  would  re-enter,  er  brin|^  an  action  to  reoontinue  the  peases- 
eien.  Bac.  10.  1  Sand.  3.  Tnis  rig^t  in  equity  to  the  rents  and  profits 
of  the  land,  which  constituted  a  use,  was  not  issuing  out  of  the  land, 
but  was  collateral  thereto,  and  only  annexed  in  privity  to  a  particular 
estate  in^the  land;  that  is  to  say,  th«  use  was  not  so  attached  to  the  land 
that  when  once  created,  it  must  still  have  existed,  into  whose  handt 
eoever  the  lands  passed,  as  in  the  case  of  a  rent,  a  ri^ht  of  common,  or 
en  advowson  appendant ;  but  it  was  created  by  a  confidence  in  the  eri- 
^nal  feeffee,  and  continued  to  be  annexed  to  the  same  estate,  as  long  as 
that  eonfidisnce  subsisted,  and  the  estate  of  the  feoffees  remained  un- 
fdtered.  So,  that,  to  the  execution  of  a  use,  two  things  were  absolutely 
Mcessary;  namely,  confidence  in  the  person,,  and  privity  of  estate. 
1  Co.  ma  Plowd  359  Poph.71,  7^  Confidence  in  the  person,  sig- 
nified that  trust  which  was  reposed  in  the  feoffees,  and  arose  from  the 
notice  which  Was  given  them  of  the  use.  and  of  the  persona  who  were 
intended  to  be  benefited  by  the  feoffment.  Ibid.  The  idea  of  confidenee 
in  the  person  was  at  first  extremely  Hmitedy  for  it  only  extended  to  the 
original  feoffee ;  but  it  was  settled,  in  the  reign  of  Hen.  6.  that  a  aub- 
pcftna  would  lie  against  all  those  who  came  in  in  the  oer,  without  paying 
a  valuable  eonsideration ;  and  also  against  all  those  who  had  notice  of  the 
former  uses,  although  they  did  pay  a  valuable  consideration.  Keil,  42. 
But  if  ft  feoffee  to  uses  enfeoffed  a  stranger  of  the  land  for  valuable  coo- 
iideration,  who  had  no  notice  of  the  use,  as  there  was  n^  confidence  io 
the  person,  either  expressed  or  implied,  the  use  was  destroyed,  and  the 
new  feoffee  eould  not  be  compelled  to  execute  it.  1  Cb.  1^  a.  With 
respect  to  privity  of  estate,  it  is  observable,  that  a  use  was  a  thing  col- 
lateral te  the  land,  and  only  annexed  to  a  partieular  estate  in  the  land, 
not  to  the  tMre  possession  thereof;  so  that,  whenever  that  particular 
estate  in  the  land,  to  which  the  use  was  originally  annexed,  was  destroy- 
«},  the  me  itwlf  wis  destroyed.    Therefore  the  disseisor,  the  lord  b« 
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(^2)*  Itnd  to  .0.  and  'his  heiri»  who  hath  no  notiet  of  the  far- 

mer use  ;  yet  no  use  pasMth  by  this  bargain  and  sale,  for 


ibwt  or  iorfiiiture,  or  teitauit  by  eurtwy  <»r  m  dower,  ■Ithoitg;h  thej 
full  notioo  of  the  use,  yet  they  were  not  liable  to  perform  the  tratt ; 
Ciu»e  they  were  not  in  in  the  per,  that  ii,  in  priTity  of  the  ertate  I* 
which  the  tue  wai  annexed ;  but  elaimed  an  estate  paramoant  to  thttt 
which  was  liable  to  the  nae.    Ibid.     With  reapect  to  the  penaos 
were  capable  of  hein^  feoffees  to  uses,  all  priTate  penom  whoa  the< 
Bon  law  enabled  to  take  landi  by  feoffmeoti  might  be  seiied  to  a  use,  and 
Were  oempellable  in  chancery  to  execute  it,    A  feme  covert  and  an  is* 
fant,  though  under  years  of  discretion,  might  be  seised  to  a  use.  Bac  Read. 
58.    But  no  corporate  body  oould  be  seised  to  a  use,  because  the  oourt  m€ 
chanoery  eouldnot  issue  any  process  against  them  to  execute  the  use ;  wkS 
a  corporation  cannot  be  intended  to  be  seised  to  any  other's  use.  Plowd. 
102    Neither  could  the  king,  nor  the  queen  regnant,  on  account  of  their 
royal  capacity,  be  seised  to  any  use  but  their  own ;  that  is,  they  might 
hold  the  lands,  but  were  not  compellable  to  execute  the  use.     Bac.  56. 
So  a  queen  consort  could  not  be  seised  to  a  use.     Bac.  57.     With  resp^et 
to  the  species  of  property  which  might  be  conveyed  to  uses,  it  was  held. 
that  nothing  whereof  the  use  was  inseparable  from  the  pessemion,  suck 
an  annuities,  ways,  commons,  A^c.  qwt  ip$o  mu  eontumuni^tr,  eould  be 
granted  to  a  use ;  but  that  all  corporeal  hereditaments,  as  also  inourporeal 
mheritances,  which  were  in  esse,  as  rents,  advowsoos  in  gross,  local  liber- 
ties and  franchises,  might  de  coveyed  to  uses    W.  Jones,  127.  The  njim 
by  which  uses  were  governed,were  derived  from  the  civil  law,  and  diffend 
-materially  from  those  by  whieh  real  property  was  regulated  in  the  courts 
of  common  law.  Hence,  Lord  Bacon  observes,  that  uses  stood  upon  their 
•wn  reasons,  utterly  differing  from  cases  of  possession.    Read  IS.    Thm^ 
by  the  common  law,  a  feoffment  was  good  without  any  consideration,  bat 
uses  oould  not  be  raised  without  a  consideration.  Ibid.    Uses  were  aliea- 
able,  Id.  16 ;  and  by  the  stat.  1  R.  3.  c.  ]•  eetiui  que  %ue  in  possession 
might  have  conveyed  the  legal  estate,  without  the  consent  of  the  icoffece. 
In  the  alienation  of  uses,  whjch  might  be  by  any  species  of  deed  or  writ- 
ing, except  a  feoffment  and  livery,  whieh  was  foreign  to  its  nature  no 
words  of  limitation  were  necessary.     1  Co.  87  b.  100  b.    Uses  might  be 
limited  so  as  to  change  from  one  person  to  another,  by  matter  subsequent^ 
as  upon  the  happening  of  some  future  event.    For  though  the  rules  of  the 
oemmon  law  do  not  allow  a  fee-simple  te  be  limited  afler  a  fee-simple,  yet 
the  court  of  chancery  admitted  this  species  of  limitation  to  be  good  in  the 
case  of  a  use.    Bac  18.    So  uses  were  revocable*     Ante,  23Tti.p.  I& 
3  Ch.  Ca.  66.  Uses  were  devisablCf  although,  at  that  time,  lauds  were  net. 
Bac.  20.  I  Co.  123  b.  Uses,  however,  were  descendible  according  la  the 
rules  of  the  common  law  respecting  estates  of  inheritance.  Bac  U.  3  llol. 
Abr.  780     Ante,  14  b.  p.  179.  n.  40.    A  use  not  being  considered  as  an 
estate  m  the  land,  was  not  an  object  of  tenure ;    and  was  therefore  freed 
from  all  those  oppressive  burthens  which  were  the  ooosequenoes  of  the 
feudal  system,  viz.  wardship,  marriage,  relief^  and  escheat-     Ante,  76  b-  \ 
rol.  I.  p.  299.     ut  eeilui  ^ ue  use^  in  respect  to  the  legal  ownership  of  the 
land,  had  neither  jut  tn  re,  nor  ad  rsm.     I  Co.  121  b.     W.  Jonea,  ItT. 
Bao.  Uses,  5>    Therefore,  when  in  pessessioo,  he  was  eoosidered  merely 
ns  tenant  by  sufferance     Bro  Feoff,  al.  Uses,  39.     Plowd.  .la.     22  Vin. 
286.  pi.  2  &  3.     He  could  not  bring  an  action,  avow,  nor  justify  for  da- 
mage laisant  in  his  own  name.    Bro.  Feoff,  al.  Uses,  pi.  39.  136.    So  h» 
wife  was  netdowable  of  the  use>  Perk.  s.  349 ;  and  the  husband  of  feme 
cfstui  que  use  eould  not  have  his  curtesy,  ibid.  463.  I  Co.  123  b.  C^slin 
que  uee  did  not  forfeit  his  lands  for  treason  nor  felony,  Jeok.  Cent  190 : 
and  the  use  was  not  considered  as  assets  in  the  hands  of  tbeheir  nor  <4t^> 
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there'  cannot  be  two  usrs  *in,  esse,  of  on&  and  the^  same 
land  ;,  and  seeing  there  is  no  transmutation  of  possession 
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catof,  to  satisfy  creijitors.  1  Co.- 121  b.  1  Sand.  63,  61.  Cthtui  que  use, 
imlecil,  mi^ht  have  been  sworn  upon  an  inqueatt :  but  this  rule  was  esta- 
blishej  under  particular  circ'irwstances.  See  post,  275  a.  As.  to  the  feo0e«;, 
ha  was  complete  ovvner  of  the  land  at  law ;  he  performed  the  feudal  du- 
ties ;  his  wife  had  dower,  Bro.  Feofl"  at.  Uses,  pi.  10 ;  and  hij  estate  was 
subject  to  wardship,  relief,  &c.  He  had  power  <»f  sellings, the  lands,  and 
forfeited  them  for  treason  or  felony.  In  short,  he  might  have  brou,^it  ac- 
tions, and  have  exercised  every  kind  of  ownership  over,  or  jn  respect  of 
the  lands.  Dy.96.  Jenk.  190.  t  Sand.  62.  Such  was  the  state  of  uses 
at  the  time  when  it  was  deemed  expedient  to  pass  the  slat  27  H.  8.  c. 
10,  commonly  called  tb©  statute  of  uses ;  which  enacts,  **  that  when  any 
person  sharll  be  seised  of  any  laiidf,  to  the  use,  conikience,  or  trusty  of  any 
other  person  or  persons,  by  reasoii  of  any  barjS^in,  sale,  feoffment,  fine, 
recovery,  contract,  aj^reeineiit,  will,  or  otherwises  then,  and  in  every 
such  case,  the  pcr?oiw  havini;  th(^  use,  confidence,  or  trust,  shall  from 
thence 'orth  be  deemed  and  a  yud^ed  in  lawful  seisin,  estate,  and  posses* 
sion,  of  an  i  in  the  lands.,  in  the  saipe  quality,  manner,  and  form,  a»  they 
had  before  in  the  u^" 

2  I.  Of  uses  since  the  stat.  27  H.  8,  c.  10.  Whatever  might  have  been 
the  intention  of  the  le-p^lailiirc,  the  statute  27  11.8,  c,  10,  certainly  did 
not  abolish  the  practice  pi  eonyeyip^  to  usea :  it  has  merely  destroyed  the 
intervening:  estate  of  the  feofop?  or  grrantees;  and  thereby  converted  the 
equitable  into  a  le^al  estate.  1  Saod.  80 — Ji2.  With  respect  to  the  circum- 
♦  stances  necessary  to  the  execution  oi'  uses  by  this  statute,  there  are,  1st.  A 
person  seisfed  to  the  ufeof  *oiae  other  person  :  2d,  A  cestui  que  use  t7i  esse ; 
and,  3d.  A  use  in  esse  in  po?sessi<in*  remainder,  or  reversion.    1  Co.  126  a. 
l?t.  As  to  the  person  jjeisod  to  the  use,  tlie  stattlte  did  not,  nor  indeed  cotild, 
alter  the  nature  of  the  u-^e,  Coirper  v.  FrankUn^3  Bulst.  185  ;  and  it  there- 
fore follows,  that  a  person  not  ca'palile  b^'fore  the  statute  of  being  seised 
to  a  a:»e,  cannot  be  a  <;rantee  afte^*  it.    The  several  person?  incapacitated 
to  stand  seised  to  uses  have  been  already  mentioned  ;  and  it  is  only  neces- 
sary to  remark  in  thi."  place,  that  if  aii  alieii  be  enfeoffed  to  use?,  or  if  a 
person  having  committ/id  treason  is  made  grniitce  to  n»cn\  and  i«i  after* 
wards  attainted  (Bac.  58, 59.),  the  statute  executes  the  use  until  office 
found ;  but  upon  o(Hce  beihg  found,  the  u«e  is  destroyed  by  relation. 
Bac  59.  King  v.  .B'\^s,  Dy.  2ft3  b.  pi.  31.    With  respect  to  the  estate  of 
which  a  person  may  be  seised  to  me?,  it  is  observable,  that  the  word 
"  seised"  extends  to  every  e«<f  ate  of  freehold ;  though  it  9€^tns  that,  before 
the  statute,  all  feoffees  to.usrs  mu^t  have  been  seised  in  fee.    1  Sand.  40. 
It  was  formerly  much  doubted  whctlipr  u  tenant  in  tail  could  be  seised  to 
.a  use,  Cowper  v.  Franklin^  2  Co.  78  a.    3  Bulst.  184.     Cro.  Jac.  400* 
Moor.  848.  1  Rol.  Rep.  3J'>4.  2  Rol.  Abr.  780.  Shep.  Touch.  509.  Jen^. 
196  ;  but  it  seems  to  be  now  settled,  that  the  statute  will  execute  a  trust 
declared  upon-  the  estate  of  a  tenant  in  tail.    Godb.  269.     Bac.  57,  58. 
Dy.  31 1  b.     1  Sand.  8i.     I  Cru,  Dig.  427.     And  it  is  clear  that  th0  sta- 
tute will  execute  the  Use  declared  upon  the  seisin  of  a  grantee  for  life; 
but  such  use  will  determine,  together  \citli  the  legal  estate,  transferred  to 
•it  by  the  statute,  upon  the  death  of  the  tenant  for  life.    Dy.  186  a.  Craw- 
Itips  ease,  Cro.  Kliz.  72 \ .  Cro.  Car.  231.  WtUiams  v.  JekifU,  )£  Ves.  682. 
With  respect  to  what  kind  of  property  may  be  conveyed  to  uses,  it  is  ob- 
.   aervable,  that  the  words  of  the  statute  comprehend  erery  species  of  real 
property  in  possession,  remainder,  .or  reversion ;   and  therefore  not  only 
corporeal  hereditaments^  but  also  incorporeal  ones,  aq  advowspns,  rents, 
9ic.  may  be  conveyed  to  u«es.^  Nothing  however  can  be  conveyed  to  ttset 
■    but  that  whereof  a  person  is  seised  at  the  time ;  for  in  law  every  di8p9St.l 
aapposes  a  precedent  property ;  and  therefore  «o  jedwi  can  convey  a  um 
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'574)*  by  (he  terre-tenant,  the  former  use  •can  neither  bo  ex- 

.     tinct  nor  altered.     And  if  there  could  be  two  uses  of  one 


in  land,  of  which  he  is  not  in  possession,  when  tiie  Conveyance  18 
C:ro.  Eliz.  401.  2  Kol.  Abr.  7^0.  Copyhold  eftates,  also,  are  not  wiUim 
the  statute.  Co.  Copyh.  s.  54.  Gilh.  TWi.  182.  Cowp.  709.  2dly.  A 
cestui  que  use  ifi  es»c  is  necessary  to  th6  eieeution  of  a  use  by  this  fta« 
lute.  If  therefore  a  use  be  limited  to  a  person  not  in  eue,  or  to  a  per- 
son uncertain,  it  will  be  void.  Bac.  43  60.  All  persons  capable  of  taking 
lands  by  any  common  law  conveyance,  may  be  cestui  que  use-  And  by  the 
statute  a  cestui  que  use  mo y  be  entitled  to  an  estate  in  fee-aimple,  or  fee- 
tail,  term  of  life,  or  for  years,  or  otherwise ;  or  ift  remainder  or  reversion. 
The  kinjf  may  be  a  cestui  que  use,  Bac.  Read.  60 ;  and  so  may  a  corpora- 
tion. The  cestui  que  use  must  in  general  be  a  different  person  from  him 
who  is  seised  to  the  use ;  for  the  statute  says,  **  that  where  any  person  or 
persons  stand  or  be  seistnl,  &c.  to  the  use,  confidence,  or  trust  of  any  other 
l)er>on,&c."  And  therefore  if  a  use  be  limited  to  a  feoffee,  conusee,  re- 
coveror,  or  releasee,  such  use,  generally  speaking,  is  not  executed  by  the 
statute,  but  the  ieoffce,  &c.  is  in  by  the  c<)mmon  law.  Setmme'**  cast.  l^Co. 
56.  JlUknm  t.AritiUsey,  Gilb.  Rep.  J6,  17.  2  Cas  &  Op.  294.  LmgT. 
Buckertdge,  I  Strs.  l(i*6.  Bac.  l^es,  4a  62.  Onam  v.  Roe,  1  Salk.  9l*. 
Jenkins  r.  Yatinfr,  Cro.  Car.  230.  2! 4.  He  has  however  not  only  a  sei- 
sin birt  a  use,  although  not  the  use  which  the  statute  requires ;  and 
therefore  that  seii^in,  which,  helore  the  Umitation  of  the  use  to  himself, 
M'as  open  to  serve  uses  declared  to  a  third  person,  is  by  the  limitatieo 
filled  up,  and  will  not  a<hiiit  of  any  other  use  being  limited  on  it ;  upon 
the  principle,  tliat  a  use  ciinnot  be  limited  upon  a  use.  Tippins  v.  Co- 
sins.  Comb.  ol3.  And.  37.  pi.  93.  Bac.  Uses,  63.  1  Sand.  86-^89. 
There  arc,  however,  some  cases,  where  the  same  person  may  be  seiaed 
to  a  use,  and  al?o  eeslm  que  itse.  See  1  Cru.  Dig.  431,  432-  1  Sand.  90. 
1)1.  3d.  A  use  hi  essr.  in  possession,  remainder  or  reversion,  is  the  third 
rlroumsstance  ii€<f.>9sary  to  the  execution  of  a  use  by  this  statute.  1  Co. 
IJGa  When  all  tliei*e  cjrcumsltances  concur,  the  possession  and  legal 
instate  in  tin?  land,  out  of  which  the  u«e  was  granted,  is  immediately 
taken  from  the  f'^)ffoe  to  nsrs,  and  vested  in  the  catiti  que  use  ;  and  the 
j)ossetsion  thus  Irunsffrrcd  is  not  a  mere  seisin  or  possession  in  law,  but 
an  actual  s(  ism  and  jKi^sci^sion  in  lart;  not  a  mere  title  to  enter  upon  the 
land,  birt  an  actual  estate;  and,  consequently,  it  is  subject  to  eseheet, 
to  cmlriy,  dower,  and  all  the  i«icidents  to  which  a  l^al  estate  is  liable. 
IJac.  Read.  416.  1  Sand.  1 12,  1 13.  1  Cru.  Dig  433.  Rents  conveyed  or 
limited  to  usos,  arc  executed  by  the  statute ;  and  cestui  que  tat  is  en- 
titled to  all  remedies  and  rights  relative  tliereto;  but  not  to  co/Zo/eni^ 
rights.  Boscmrm  and  Hcrle  v.  Cook,  1  >  od.  223,  2  Mod.  138.  The  fimr- 
Iccnth  section  of  the  statute  of  uses,  which  rests  in  cestiu  que  use  the  same 
or  the  like  advantage,  benefit,  voucher,  (i,c.  is  ^xprcsfly  confined  to 
estates  made  before  the  1st  ofM&y.  1536;  and  from  this  circumstance 
there  is  ground  to  suppose,  that  none  of  tliesc  benefits  would  have  been 
carried  to  the  crsiui  que  use  by  the  generhl  words  of  the  act.  But  it  is 
clear,  that  cestui  que  use  is  entitl^  to  all  benefits  and  advantages  inhe* 
rent  to  the  estate,  and  to  covenants  running  with  the  land  Ante,  215  a^b. 
p.  91.  Aftpouel  V.  Monnovx,  Mo.  97.  3  Leon.  226-  Smiih  v.  T^ruUdi 
2  Salk.  685  Rnfl  v.  Osborne,  Mo.  8,39.  pl.  1I»0.  It  is  said,  however, 
that,  as  the  statute  only  transfers  the  legal  estate  to  the  use,  it  does  not 
interfere  with  the  title  deeds ;  and,  therefni-e,  that  the  feoffee  or  grantee 
to  uses  is  entitled  to  them.  EstoJJ'e  v.  Vaughan,  Dyer,  277  a.  Sioekmany. 
Hampton,  Cro.  Car.  44 1 .  Huntingdon  v.  MUdmay,  Cro.  Car.  217.  12ey* 
nell  v.  Long,  Carth.  315.  Whitfield  v.  Faussct,  I  Ves-  387.  394.  3  T.  B. 
156.  1  Sand.  112.  Sed  vid.  ante,  p.  355  n.  (56).  4  Cru.  Dig.d0a,204. 
The  third  section  of  the  statute  contains  a  saving,  *^  to  all  and  sidgular 
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and  the  same  land,  then  could  *not  the  said  ^statute  exe-         ^272  a. 
cute  either  of  them  for  the  uncertainty.     But  if  A   dis-  (575) 


(Ante,  22  b.) 


those  pertoiu,  and  to  their  heirs,  which  be  or  hereafter  vhall  be  8eii«ed  to    ' 
any  lue;  aU  such  former  right,  title,  entry,  interest,  possession, .  rents, 
Clutomly  services,  and  action,  as  they,  or  any  of  them,  mio;ht  have  bad 
,to  his  or  their  own  proper  use,  in  or  to  any  manors,  lands,  tenements,    • 
Tcnts^or  hereditaments,  whereof  they  be,  or  hereafter  shall  be,  seised  to 
^y  other  use,  as  if  this  act  had  not  been  made  f\in  consequence  whereof, 
DO  term  for  years  or  other  interest,  of  which  a  person,  to  whom  lands  are 
convoyed  to  uses,  is  possessed  in  his  pwn  rifl^bt,  will  be  merg^ed  by  such 
conveyance.    7  Co.  19  b.  30  a.  Ferr^ss  and  Curson  v.  Fermariy  Cro.  Jac. 
643.  Cook  v.  Fountnin,  1  Vent.  195',  2«0.  3  Prest.  Con  v.  364—473.  A,n- 
te,  p.  559.  n.  (K).    ,The  necessity  of  supposing  some  person  to  bo  seised   . 
to  a  use  before  it  can  be  executed  by  the  statnte^  g^ave  rise  to  the  doc> 
trine  of  a  possibility  of  seisin,  or  teiniiUa  juris,  in  feoffees,  releases,  &c.  to 
uses,  wbea  aU  a6tual  estate  it  taken  frpm  them  by  tlie  operation  ot  the 
statute.     This  possibility  of  seisin  is  supposed  to  exist  in  two  particular 
cases:    first,  upon  the  limitation  of  sprin^ing^  uses;    secondly,  upon  the 
Creation  of  contingent  uses.     tst.   Tf  a  feoflfment,  or  lease  and  release  be 
made,  a  fine  levied,  or  recovery  su^red  to  A.  and  his' heirs,  to  the  use  of 
|t.  and  his  hpirs,  until  C.  pay  a  sum  of  money,  ond  then  to  the  use  of  C. 
and  his  heirs ;    in  this  ease  the  use  is  executed  in  B.  and  his  heirs  by  the 
statute :  and  as  this  use  is  coextensive  with  the  seisin  of  A.  there  can  be 
ailerwardsno  aetual  seisin  remaimi^  in  him :  but  when  C.  pays  themo- 
oey,  the  former  use  to  B.  oeases,  and  a  new  use  springs  up,  and  is  execu- 
ted in  Ci  in  fee.    The  question  is«  out  of  whose  seisin  is  the  secondary  use-  . 
to  be  served  ?    It  cannot  be  served  out  of  the  .possess ton  of  R.,  'because  he 
is  cestui  que  use ;  nor  out  of  the  original  seisin  of  the  leoflpr,  &c. ;  because 
the  livery,  &c.  entirely  divested  him  of  all  possession  whatever,    1  Leon. 
S69i  Neither  could  the  use  to  C  be  executeii  until  payment  of  the  mo- 
ney'; because  the  two  uses  could  not  exist  at  the  same  time.    Ante,  271  b. 
p.  571.     To  avoid  these  difficulties,  it  Was  said,  that- the  use  should  arise 
out  of  the  original  seisin  of  A.  the  grantee ;  that  although  ho  actual  sei*  , 
•in  remained  in  him  after  the  execution  of  ihe  use  td  B.,  yet  upon  the  ces- 
ser of  the  use  limited  tq  B.,  the  original  seisin  reverted  to  A.  ibr  the  pur- 
poee  of  servi^  the  secondary  use  to  C. :   and  tliat  before  the  money  was 
paid,  this  possibility  of  reverter  of  the  original  seisin  should  be  consi* 
dered  as  a  postihiHty  of  seisin^  or  stimilla  juris.    2dly.  A  feofi'ment  is 
made  to  J.  S.  in  fee,  to  the  use  of  A.  for  life,  remainder  to  the  use  of  hi^ 
ftrst  son  UBbom  in  tail,  with  remainder  to  the  use  of  B  in  fee.     Does  any. 
and  what  leisin  remain  to  J.  S.  until  the  birth  of  a  son  of  A.  ?  The  solu- 
tion of  this  question  formed  the  great  diificuUy  in  Ckudleigii^s  ease^  1  Co. 
1^  a.  On  the  one  hand  it  was  said,  that  an  actual  estate  in  remainder 
vtsted  in  J.  S.  to  serve  the  contingent  use,  when  it  came  in  esse :  whilst 
others  were  af  •pinion,  that  no  part  of  the  original  seisin  remained  in  J. 
S.,  and  that  the  contingent  use,  when  it  should  arise,  mu9t  bo  served  out 
nf  the  former  seisin  of  the  grantee :  that  is  to  say^  that  as  the  whole  seisiri 
Iras  taken  out  of  J.  S.,  so  much  of  it  as  was  necessary  to  s^ve  the  contin- 
gtat  use,  when  it  came  inesse^  should  remain  m  the  preservation  and 
cmtody  of  the  law,  and  should  not  return  to,  or  rev«rt  in  hind.     But  both 
these  opinions. were  considered  erroHbous ;.  for,  with  regard  to  f}\e  first,  a» 
the  use  was  limited  to  A.  for  life,  remaindiBr  to'  B;  in  fee,  this  wat  comiaen- 
Sttrate  tnthe  whole  fee,  and  did  not  admit  of  any  intervening  estate,  un- 
til th«t  limited  to  the  ^  should  arise;  besides,  if  j:  S.  had  a  vested  es- 
tate in  rmaioder,  he  might  enter  for  a  forfeifure,  and  punish  waste.  Sec.  ; 
«iid  it  is  dear,  that  the  parties  intended  him  oo  such  benefit.    With  r«. 
^>eet.to  the  seeond  notion,  it  was  thought  to  be  against  the  words  and 
meaning  tf  the  ^tat«,  whidh  V^A^oires  th«  fgtuii4e  fd  IM  tfeiM  hi  ih» 
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seise  one  lo  the  use  of  R.,  and  A.  c)oth  brtrg-tin  and  sell 
(576)*  *ihe  Itnd  for  money  to  C,  C.  haih  an  use  ;  and  here  be 
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time  of  the  execution  of  the  ust.  But  the  true  construction  appears  to 
b«,  that  J.  S.  had  not  an  actual  estate  or  seisin  during  the  suspense  of  the 
conting^ency  ;  nor  in  the  whole  seisin  taken  from  him,  but  that  the  poa- 
session  is  executed  acoordn);^  to  the  limitation  of  the  uses;  tliat  as  a  new 
lite  wilt  arise  upon  the  biith  of  A ''s  son,  so  as  to  precede  the  limitatitfi 
to  B.,  so  upon  that  event  a  seisin',  coextensiTe  with  the  estate  jn  use 
limited  to  such  son,  will  vest  in  J.  S.  tor  the  purpose  ol  serving  h. :  and 
that  until  the  contin-^ency  happens,  J.  8.  has  a  mere  ()o«sibility  of  seisin, 
which  may  never  become  actually  ve-itpd  in  him.  I  Sand.  103 — 106. 
Booth's  Opin.  at  the  end  of  hliep.  Touch.  MauiidrtU  t.  MaundrdU 
10  Ves.  265. 

3d.  With  respect  to  the  rules  applicable  to  limitations  of  uses  since  the 
statute,  it  is  settled,  that  the  same  words,  which  are  necessary  to  create  an 
estate  in  fee  upon  a  conveyance  at  common  In  w, are  equally  necessary  Qjyx) 
a  oonreyanoe  to  uses  since  the  statute,  Corbet's  coi^^  \  Co.  M7  b.  Jenk  . 
333.pl  65.  F(M/er  ▼.  ftwnn^^,  11  Ea?t  594.  *^Ara/iam  v.  Tirig,Cro. 
Eliz.  478.  So  the  word  htirw  is  equally  neco^iiary  to  create  an  estate  tail 
in  deeds,  operating  by  way  of  use,  as  in  conveyances  at  common  law., 
Jfevd  V.  AVte/,  1  Roll..  Ab.  837.  1  Brownl.  1>2.  Makepeace  v.  FUtetier^ 
Com.  Rep.  457.  Ante,  20  a.  vol.  1.  p.  519.  But  with  refpect  to  words 
regulating  or  modifyihg  an  estate,  wonis  of  modification  of  less  definitive 
import,  than  those  required  in  common  law  conveyances,  will  suffice  in  a 
deed  operating  l>y  way  of  w^e.  Thus  it  has  be?n  determined,  that  the 
words  "  equally  to  be  divided,"  will  create  a  tenancy  in  common,  in  a 
conveyance  to  uses,  as  well  as  tn  a  will.  Higden  v.  f  'ailier^  2  Ves.  25^. 
257.  3Atk.73l.  Guodtillev  A7oA-m,  1  Wik.  341,  2Vent.  :^5.  2  Pre^ 
Conv.  47 1.  Bed  vid.  Stratton  v.  Best,  2  Bro.  C.  C.  2.U.  ^  Cas.  and  Op. 
2r9.  As  to  the  cesser  of  the  estate  of  tenant  in  tail  during  his  life,  we 
have  seen  that  it  is  a  maxim  of  law.  that  a  condition  or  limitation  annexed 
to  an  estate,  ought  to  destroy  the  tthole  of  the  estate,  to  which  ifciB  annex- 
ed, and  not  a  part  only  of  it  Ante,  sect.  7«),  721 , 7'22,  723.  p.  389--^2. 
1  Co.  86  b.  4  Burr.  1941.  This  rule  is  applicable  to  limitations  by  waj 
of  use,  which  operate  so  as  to  defeat  or  avoid  estates :  therefore,  if  an 
estate  be  limited  to  the  use  of  J.  S.  in  tail,  with  a  proviso,  that  if  he  do 
lach  an  act,  his  estate  shall  cease  during  ki$  Itfe^  this  proviso  is  void.  I  Co. 
86  b.  Et  vid.'CAoMt/ey  v.  Humble,  cited  I  Co.  86  a.  Corbed  eeatn  Ibid. 
1)3  b  Mildmay^a  ease^  6  Co.  40  a.  Tarranfs  caee^  Moor.  470.  However, 
M  a  condition  may  be  annexed  to  an  estate  tail  to  determine  it  vhisHUf  bj 
the  re-entry  of  the  donor  or  his  heirs,  (ante,  sect.  362!  p.  ^.  Croker  v. 
TVenlHan,  Cro.  Eliz.  33.  *  1  Leon.  292),  so  a  limitation  by  way  of  use 
may  enure  to  defeat  an  estate  tail,  as  i  .tenant  in  tail  were  dead,  ttith^ui 
heirs  of  Mm  body.  Mary  PortingUnCa  roje,  10  Co.  36.  This  doctrine  haa 
given  rise  to  the  introduction  oftwo  species  of  provisos  in  modern  prac- 
tioe.  The  one  is  adopted  in  a  settlement  of  estates,  where  it  is  intended, 
that  the  person  in  possession  of  them,  under  the  settlement,  should  use  the 
name,  and  bear  the  arms  of  the  settler ;  and  in  case  of  refusal  or  neglect, 
that  the  uses  and  estates  thereby  limited,  shall  cease  and  determine,  as  if 
the  person  so  refusing  or  neglecting.  I^i.ng  tenant  for  life^  were  deadi  or 
being  tenant  in  tail,  were  drud  wiUiout  issue,  inheritable  under  the  intail. 

1  Saud.  120.     Et  vid.  for  the  form  of  such  power,  ibid.  Appendix,  No.  1. 

2  Bridg.  Con.  8.  10.  469  .575.  The  other  proviso  is  used  in  settlements. 
for  the  pur|)ose  of  defeating  the  estate  of  a  tenant  in  tail,  in  case  he  shall 
become  entitled  to  a  certain  other  estate ;  ar.d  limiting  or  shifting  the  me 
upon  that  event,  to  another  person,  as  if  such  tenant  in  tail  were  dead 
without  issue.  1  Saund.  120.  Ibid.  Appendix.  No.  t.  1  Bridge.  Con.  304. 
JfieolU  T.  Sheffield.  2  Bro.  C.  C.  215.  Doe  v.  Heneage,  4  T.  R.  13.  StanU 
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two  uses  of  one  land,  but  .of  deyeral  natures  ;    the  one, 

viz.  upon  the  '^'hargiin  and  sale  to  be  executed  by  the  {Stl}* 

statute,  and  the  other  not. 


T.  Stanley,  16  Ves.  4^1 .    It  is  also  observable,  that  a  man  eannot  make  a 
fraction  in  an  estate,  in  the  base  of  a*  limitation  by  wajof  use,  which  can- 
not be  done  in  a  conveyance  by  livery  in  possession.    Therefore  if  a  man 
makes  a  feoff-nent  in  fee  of  Ian  J  to  the  use  of  A.  and  his  heirs  evcty  vioiH 
day,  and  to  the  use  of  B.  and  his  heirs  every  Tuesday,  and  to  the  use  of  C 
and  his  heir  evftry  Wednesday,  these  limiitationi  are  void.  Per  Walmes- 
ley,  J.  1  Co.  87  a.     FYor  can  uses  be  limited  so  as  to  abrogate  the  law. 
Thus,  if  there  be  a  limitation  to  the  use  of  A.  and  his  heirs,  provtdad  that 
if  he  g^ive  a  mortal  blow  to  any  person,  the  use  sha.I  cease  ifis  to  him,  and 
remain  over;  this  is  fraudulent  to  prevent  an  escheat,  and  therefore  void. 
Moor.  633.  3  itk.  liK)      With  respect  to  limitations  of  uses,  and  creation 
of  le^l  estates  by  the  Statute,  which  diifer  from  the  rules  of  ihe  common 
law,  it  is  observable,  that  at  common,  law,  if  a  feoffment  had  beien  made  to 
A  stranger  and  the  feoffor,  the  stranger  took  the  whole.  Perk  «.  203  ;  hat 
now,  if  a  feoffment  be  made  to  the  use  of  the  feoffor,  or  to  the  use  of  the 
feoffor  and  a  stranger,  it  is  a  good  timltatioi)  of  the  use,  and  the  statute  ex- 
ecutes it  in  the  feoffor'alone  in  the  first  instance,  an4  in  him  and  the 
stranger  in  th'^>  second.     And  this  method  of  vesting  the  legal  estate  in  the 
g^ntor  by  his  own  conveyance,  can  be  effected  by  a  feoffment,  fine,  re- 
covery, or  lease  and  release ;  for  in  each  of  these,  the  seisin  ip  conveyed  t* 
the  feoffee,  l?c.  and  that  seisin  n  sufficient  to  serve  uses  declared  to  the 
feo  for,  kc  or  to  any  other  person.  '  But  ia  a  bargain  and  sale,  where  the 
dse  first  passes,  and  then  the  possession  is  executed  m  the  bargainee  by  the 
statute,  no  other  use  can  be  declared  upon  his  estate ;  according  to  the 
rule,  that  a  use  eannot  be  limited  to  arise  out  of  a  use.     Dyer,  155  a.  b. 
1  Co.  136  b.  1J7  a.    And  yet  a  man  may  covenant  to  stand  seised  tk>  the 
use  of  himself.  1  Sand.  12  J.     As  a  man  could  not,  at  common  law,  convey 
to  himself,  so  nei1;her  could  he  make  a, conveyance  to  his  wife,  Moyte  v. 
Qiks^  2  Vem,  385.    Lucat  v.  Lucm,  1  Atk.  ^1.  n.  3,  last  ed.  Ante,  3  a. 
vol.  1.  p  13*2  n.  9 ;  but  by  limiting  a  seisin  to  the  feoflee,  releasee,  &c.  be 
may  declare  the  use  to  his  Wife,  which  will  be  executed  by  the  statute. 
Ante,  119  a.  vol.  1.  p.  130.    By  the  conHmon  law,  we  have  seen,  a  man 
could  not  make  his  own  heir  a  purchfuer^  even  of  an  estate  tail,  ante,  '2^  b. 
p.  14l  •  but  a  man  may  limit  the  uses  so  as  to  make  hu  heirs  sperto/  take 
either  by  purehatt  or  descent     Ibid.     hX  nd.  Wills  v.  Po/mer,  5  Burr. 
i6\S.  ^Bl.  Com.  687    7\^tn  v.  Conn,  Carth.  272.   4  Mod.  380.   Bl»e 
T.  Osborne,  1  P.  Wm*.  38''.    Feam.  Cont.  Rem.  54—62.  4th  edit.    A 
Cantor,  however,  cannot  even  •  under  a  conveyance  whfeh  operate!  by 
way  of  use,  enable  his  \ieir  general  to  take  a  remainder  as  purchaser,  an- 
der  a  limitation  to  hu  heirs ;   but  where  the  limitation  is  to  the  right' 
heirs  of  tKe  grantor,  the  use  so  limited,  ia  construed  to  be  the  old  uae^ 
tnd  will  be  executed  in  him  as  the  reoersion  in  fee^  and  not  as  a  remain^ 
icr,     I  Co.  139  b.  130  a.    Chd^lpkin  v.  Abingdon^  2  Atk.  57-     Fen- 
Vfiek  T.  Milford^  Moor- -284.     1  htoti,  182.     ftearf  v.  Erringtsn^  Cn>. 
£Uz.  $21 .     Earl  of  Bedford's  ease,  VI  oor.  718.     1  Co.  130  a.    Cro^  Eliz. 
334.     Bintrham's  case,  2  Co.  9t  b.     Ante,  23  b.  p.  141.  n.  7.    So  it  is  a 
rule  of  law,  that  if  an  estate  be  conveyed  to  two,  the  6ne  being  capable, 
and  the  other  incapable,  at  the  time  of  the  ^^rant,  he  who  is  capable  shall 
take  the  whole,  1  Co.  100  b.    13  v.'o.  67;  and  that  joint-tenants  cannot 
take  a^ifferent  perioil!>,  3  Rol.  Abr.  417.  pi  8.    Ante,  9  a.  vol.  1.  p.  496. 
.   ]k8  a.  vol.  1.  p.  732 :    But  since  the  introduction  of  nses,  if  A.  make  a 
feoffment  in  fee  to  the  use  of  B.  and  his  wife,  that  shall  be ;  though  the 
whole  estate  will  vest  in  B.  at  first,  yet  upon  his  marriage,  the  irife  shall 
take  jointly  with  him.    Mutton^s  ease.  Moor.  96.    Dyer,  tHA  b.     1  Co. 
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871  k.  estate,  aa  by  fine,  feoffment,  oommoo  recovery,  Clc.  or 

Onvk^  iwpiH'jfcigcj 

iM«  mtjf  bt  rmitei,  ■    ■ 
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lib.  U  ft&  (bI.  IX         101  ft.    Smmme'w  am,  13  Co.  S7.    Et  nd.  ir>iZ»  t.  AmIm,  Motr.  6S4. 

StrmUmi  v.  BfU  t  Bra  C.  C.  239.  Ante,  188  a.  voL  1.  p.  73%   7f« 


of  frRebold,  caii,  bj  the  eomnion  law,  b*  gprantad  to  cmiibmiwjc  m_/«ctiir% 


Banmrk'9  case,  5  Co.  94  b.     3  VenL  «>4      /{m  r. 
neithftr  can  a  oo(itin««>nt  remaiader  ba  •npport'Ml  vitboat  an 
tiealar  estate  of  freehoM,  ante,  tXT  a.  p.  14 :  Bat  in  eonrejanoaa  to 
tbeeoarts  bave  supported  tbese  (iitare  limitatiom,irfaen  no  p  ■rtiarfar  ayiate 
baa  been  created,  either  in  th«>  shape  of  remainders,  or  aa  springing^  unr. 
1  Atk.S86.  I  Sand.  It8,  129.   Thus,  if  a  man  oorenant  to  atand  aetsed  la 
the  use  oftbe  heirs  of  his  own  bod/ (Cartb.i63.  22  Via.  983.  pL  S.  and 
the  oases  dted  in  the  notes  there),  or  to  the  oe  of  another  after  his  own 
death  (Otman  t.  Sfuafe^  3  Ler.  JTO.    Roe  w.  Trimmer,  sapra),  or  if  he 
ban>;ain  and  seO  his  lands  after  seven  jears,  Bac  Us^  83 ;   in  each  of 
these  cases  the  ^nni  u  ptod^  and  antU  the  ereot  takes  place,  the  use  re- 
sults.    1  Sand.  139.     Bat  in  conreyances  operating  by  way  of  trmnamo- 
tation  of  possenioo,  it  is  necessary  that  a  present  seisin  should  be  tran^ 
ferred,  in  order  to  senre  the  resulting  use.    Thus,  if  a  feoffment,  or  leaaa 
and  release,  be  made  to  L  S.  and  his  heirs,  to  the  use  of  I.  S.  and  his 
heirs,  to  commence  lour  yean  from  thenoe,  or  after  the  death  of  the 
grantor,  the  limitation  of  the  use  to  I   9.  is  good ;  br  daring  the  fsor 
years,  or  the  life  of  the  grantor,  it  will  reault  and  be  executed.  S  Salk. 
675.     But  if  the  oonTeyame  had  been  to  I.  S.  and  his  heirs  after  the 
death  of  the  grantor,  to  the  ose  of  1.  9.  and  his  heirs,*  it  would  havebeeo 
void ;  because  it  is  the  grant  of  an  estato  of  freehold  to  eemmcnoe  ta 
fuhif'  fUe  T.  Trunmer,^  Wils.  75.  Lumh  v.  Ar^ur,  1  Salk.  liS  Whco 
a  feoffment  is  made  to  A.  and  his  heirs,  to  the  use  of  the  heirs  offthe  body 
of  the  grantor,  the  limitation  to  the  heirs  of  the  body  takes  elfeet  opoa 
the  death  of  the  grantor,  not  as  a  »|  ri  aging  use,  but  as  a  remainder;  and 
the  use  resulting  to  the  grantor  for  bis  life  by  way  of  particular  estaU^ 
the  grantor,  by  the  union  of  the  particular  estate  and  the  reaMkinder,  be- 
comes tenant  in  tail  in  poasesnon.     1  RoL  Rep.  240.  33  Vin.  283.  aal 
the  cases  cited,  in  note  to  pU  25.    2  Freem.235.  pL  30r.  2S&  pi.  328. 
1  Sand.  97,  98.    If  the  whole  fee  had  resulted  to  the  grantor,  the  hein 
of  his  body  would  hare  taken  as  purchasers  by  way  S[  springii^  use : 
bat  the  decision  b  formed  upon  the  true  eonstructioo  of  the  stetuto 
of  uses :  that  se  mudi  of  the  use  aa  the  grantor  has  net  diyosed  of« 
and  no  more,  results  to  him.     I  Sand.  1;K)^     It  is  also  a  maxim  of  tiha 
common  law,  that  no  esUte  can  be  limited  upon  a  fee-sim{4e ;  or,  ia 
other  words,  an  estate  in  fee-simple  cannot  be  made  to  cease  as  to  one, 
and  teke  effect  by  way  of  limitetion,  upon  a  contingent  event,  in  fevotir 
of  another  person,  Seymor^t  etue^  10  Co.  97  b.  I  Salk.  231.  pi  9.  Dy.  33  a. 
I  Co.  85  b.   to  Mod.  423.  Plowd.  29,  Ante,  18  a-  vol.  1.  p.  503—505. 
143  a.  Tol.  2.  p.  126, 127.  Feam.  Cont  fUoi.  4th  ed.  8 :  but  it  is  dearly 
settled  that  limitations  of  this  kind  may  Uke  effect  by  way  of  ose   Bm. 
Abr.  Feoff,  al.  Uses,  pL  30.  cites  8  Cd.  6.  B.  N.  C.  pi  423.    Sprmf  t. 
Catar,  1  Rol.  Abr.  415-  pi.  13.  HarweU  t.  LytoM,  Moor  99.  Eari^KaU 
r.  Siettardy  Cro.  Car.  358.    Such  a  shifting  or  springing  use,  after  a  pre- 
viout  limitetion  of  the  fee,  cannot  be  barred  by  the  e*4itti  qtu  tue  by  any 
kind  of  eonreyance,  Lloyd  v.  Carew,  Free.  Ch.  T2  Pig.  Rec  134.  Palm*. 
133—135.     Bro.  Feoff,  al.  Usee,  pi.  50.  B.  N.  C.  1S7 :  in  which  respect 
it  diflen  from  a  contingent  remainder,  which  may  be  destroyed ;  but  it 
agrees  with  an  executory  devise  after  a  previoos  devise  of  the  fisa.  Potts 
V.  ilreiMM,  Crob  Jae.  590.     1  Eq.  Ab.  187.  However,  if  a  man  covenant 
to  stand  seised  to  the  use  of  himself  in  fee,  until  marriaga^  asd  then  to 
the  use  of  hioiself  and  his  intended  wife,  and  the  heirs  ef  lut  body«  with 
^'^maioden  aver ;  he  aHty  befbre  uuiiiage  destroy  tbo  Aituie  or  vdutn^gfttit 
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•ut  of  the  8tat9  of  the  owner  of  the  lapd,  by  bargain  and 
sale  by  deed  indented  and  inrolled,  or  by  covenant  upon 


nsee^  by  malting^  a  feofiteent  in  fee,  in  tail,  or  for  life,  upon  a  |^ood  oon- 
sideration,  and  without  notice,  ffood  v.  lieigrwld^  Cro.  Kliz.  764,  765, 
854,  oases  eoUected  in  note  to  ph  4.  ^2  Vin.  2^,  and  pi.  1.  224.  Gilb. 
Uses,  125 ;  but  a  lease  ibr  years  Would  not  destroy  it,  although  it  would 
bind  the  future  uae.Bould  t.  Wjfntioru  Cro  Jac.  168.  1  Sand  138  It  is, 
als«  a  m^im  ef  the  common  law,  that  every  remainder  must  be  bmited, 
so  as  to ,  await  the  determination  of  the  particular  estate,  before  it  can, 
take  effect  in  possession,  Plowd.  24  Fearh.  Cont.  Rem.  9.  390.  t$94k 
Cogan  T.  Cogan,  Cro  Eliz.  360:  but  it  is  clear,  that  if  a  seisin  in  fee  be- 
limited  .to  I.  S.  to  the  use  of  A.,  in  la'd,  or  for  life,  provided  that  if  B. 
return  from  Rome,  then  the  lands  shall  remain  to  the  dse  of  C.  in  fee  ; 
the  limitation  toC.  will  vest  in  abridgment  of  the  estate  limited  to  A. 
2  Leon.  16.  1  Sand.  143.  So,  we  have  seen,  limitations  which  operate 
so  as  to  determine  the  preceding  particular  -  estate,  before  its  regular 
determination,  may  bp  effected  by  a  species  of  limitation,  which  is  aot 
properly  a  remainder,  nor  condition,  but  which  is  distinguished  by  the. 
name  <^  a  conditional  limitation  Ante,  214  b.  p-  87.  4  ifeev.  509,  510. 
Plowd.  27.  32.34.414.  Dougl.  727.  n.  U  Shep.  Touch.  150.  With  re- 
spect to  the  distinction  between  shifting  uses  snd  conditional  limitations, 
see  1  Sand.  142 — 145.  Where  an  estate-tail  is  limited,  aiad  a  secondary 
•r  lifting  use  is  limited  upon  it,  the  tenant  in  tail  may  by  recovery  bar 
the  Umitations  over.  Page  v.  HaywanL,  2  Salk-  570.  1  Lev.  35.  1  Sid. 
102.  Fearn.  Cont  Hem.  15, 16.  And  it  is  observable,  that  when  aA  estate 
in  fee-simple  is  granted  or  devised,  with  a  shifting  use  or  secondary  fee 
limited  upon  it,  this  secondary  or  shifting  use  must  be  expressly  limited 
to  take  effect  within  the  compass  of  ^  life  or  lives  in  being,  and  twenty- 
one  years,  and  (in  the  case  of  a  posthumous  child)  a  few  months  over. 
Ante,  20  a  vol.  1.  p.  615.  n.  (7^  22  Vij.  Abr .  262.  pi.  4 ;  but  it  is  other- 
wise where  the  limitation  of  the  use,  in  the  first  instance,  is  in  tail.  And 
the  reason  of  the  difference  is  this ; — in  the  former  case,  as  these  kinds  of 
shifting  uses  ar^  not  barrable  by  recovery,  they  would  tend  to  a  -perpe- 
tuity ;  whereas,  in  the  latter  case,  there  is  ih)  danger  of  a  perpetuity,  be- 
cause when  the  first  tenant  in  tail  comes  into  possession,  he  may  bar  it  by 
a  common  recovery.  See  1  Sand.  147.  J^ieholt  v.  Hheffield^  2  btQ.  C.  C. 
215.  Dot  Y,  Heneage,  4  T.  R.  13.  Besides  such  shilling  or  springing 
tises  as  take  effect,  or  arise,  upon  an  event  provided  for  by  the  deed,  in 
which  the  original  limitations,  intended  to  be  defeated  thereby,  sfre  crea- 
ted ;  there  is  also  a  species  of  shifting  or  future  use,  which  arises  from 
the  act  of  some  agent  er  person  nominated  in  the  -deed ;  and  this  is  call- 
ed a  use,  arising  from  the  execution  of  a,pot««r.  Every  power  of  this 
kind  is  a  power  of  revocation,  and  new  appointment ;  for  the  new  uses 
and  estates  created  under  the  appointment,  must  necessarily  (as  to  the. 
extent  of  such  appointment)  revoke,  defeat,  or  abridge  the  uses,  which 
existed,  and  were  executed,  previously  to  the  new  limitation.  2  Vern. 
5ll.  Moor.  611  And  therefore  it  is  not  necessary  (though  sometimes 
(lone)  to  limit  an  express  power  of  revocation  prior  to  the  power  of  ap- 
pointing new  uses.  1  Sand.  148.  Powers  of  appointment  are  adopted 
under  yarious  circumstances,  and  they  may  either  by  the  express  provi- 
sion of  the  deed  precede,  or  be  reserved  after  the  limitation  of  uses  in- 
tended to  be  executed  •  subject  to  such  powers.  Thus  an  estate  may  be 
conveyed  to  I.  S.  and  his  heirs,  to  such  uses  as  A.  shall  appoint,  and  in  de- 
fault ef  appointment,  and  subject  thereto,  to  the  use  of  A.  and  his  heirs. 
And  it  is  immatenal  whether  the  power  actually  precedes,  or  comes  sfter 
the  limitation  of  the  use  to  A»  and  his  heirs.  4  T.  R.  111.  1  Sand.  149. 
But  a  power  of  revocation  and  new  appointment  cannot  betieserved  upon 
m  legal  estate  at  the  common  law.  Aate,  237  a.  p.  123, 134.  1  Sand. 
149.    Sug.  Fow«  121*    In  most  modern  marriage  settlements,  powers  of 
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jriUrett  bat*  noM^v.n  oat  of  wh:c^  a  lue  can  arise.  Poph.  76.  I  l'—'\ 
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*Here  is  to  be  observed  the  intendment  pf  law,  that  (579)* 

when  a  feoSment  is  made  to  a  future  use,  or  to  the  per-  271  a. 

OnfSoffntent  tn  future 
..„ : , . — ^  u$e3^  tfU  use  resKltt  to 

the  feoffor , in  the  mean 
May  bt  a  trifling  one,  as  tha  payni?nt  of  55.,  ar  the  re^erration  of  a  rent  tiaie. 
of  ltd,    «  ftol.  Abr.  787,  7««.  10  Co.  34  a.    Tho  actual  suna  paid  by  ZS  W,  6.  Subposna  22. 
the  barg;ainea,  need  not  be  stated,  if  the  conveyance  be  e  pressed  to  be  15  II.  T.  1?  b. 
Sade  in  consideration  of  a  eertkin  (2  Rol   \br.  786.)  or  competent  sum,  37  'f.  6.  3d«    11  H.  A» 
FUhtr  T.  Smithy  Vfoor.  57^ ;   neither  is  there  a  necessity  that  the  money  52.     7  H.  4.  2^ 
should  be  paid  apon  the  execution  ofthe  bargain  and  sale,  see  1  Leon.  6.  t  VTar.  111.  Dier* 
"Dyet^  337  a.  pi.  34;  nor* is  it  absDlutely  necessary  thit  the  consideration  (6  Rep.  18  a>) 
shoald  be  mentioned  in  the  deed,  as  an  averment  of  a  conMderation  which  (Post,  1 1 1  b.  112^a.) 
is  consistent  with  the  deed  is  admissible  '\ei  evidence.     VVilles,  677.  Ante,  (2  Rep.  58.)- 
p.  9,  10.  n.  (G).     But  if  the  consideration  of  money  be  expresae  1  in  the  , 

dieed,  no  averment  wiH  lie  that  it  was  not  actually  paid.     Clarkson  v. 
Jianway^  2  P.  Wnis».  ^04.     When  the  statute  of  uses  was  made,  it  was 
jbreseen,  that  all  lands  would  thenceforth  be  conveyed  by  barg^ain  and 
sale,  being  a  oonveyince  of  a  private  nature.     To  prevent  this,  it  was 
enacted  in  the  same  section  of  parliament  by  stat.  27  H.  8.  c  16,  that' 
such  bargains  and  sales  should  not  enure  to  pass  a  freehold,  unless  the 
same  be  made  by  deed  indented  (i^ee  3  Leon.   16,  17.),  and  inrolled,  in 
parchment  (2  Inst.  673,  Dyer,  21  fi.),  within  six  lunar  months  (2  Inst. 
^74.  9hep.  Touch.  223,)  from  the  date  pf  the  d^ed  have  a  tlate,  or  if 
©ot,  then  from  the  delivery.  Ibid.  Hob.  140.),  In  one  qf  the  courts  of  re- 
cord at  Westminster,  or  with  the  custos  rotulorhm  of  the  county,  where 
the  lands  lie.    2  Inst.  671 .  feilb.  Uses,  90.    The  inrolment  mav  be  iriade 
either  upon  the  day  ofthe  date  (2  Inat.  674.),  or  upon  (lie  last  day  of  the 
six  months,  reckoning  the  day  of  the  date  exclusively.    7%omas  v.  Po- 
pham.  Dyer,  2 18.    In  consequence  of  the  statute  of  inrolments,  the  free- 
hold does  not  pass  from  the  bargainor  until  the  deed  of  bargain  and  sale 
is  duly  inroUed ;  but  the  inrolment  has,  for  most  purposes,  a  relation  to 
the  delivery  of  the  deed,  ,2  Inst.  674 :   and  thereby  avoids  all  mesne  in- 
cumbrances and  conveyances  made  by  the  bargainor  bettveen  the  date, 
or  delivery,  and  the  inrolment.  .V«//er^  v.  JV/iniyi^?*,  2  Inst.  674.  Flower 
V.  Baldioin,  Cro.  Car.  217.     Neither  the  death  ofthe  bargainor  or  bar« 
^inee  before  inrolment,  will  prevent  the  passing  of  the  estate.     And, 
where  the  bargainee  dies  before  inrolUnent,  his  heir  shall  be  in  by  de- 
scent, 2  Inst  674.     Dymoek'^s  case^  Cro.  Jac.  408.  Hob.  136;  and  his 
wife  shall  have  dower,  in  case  the  deed  be  afterwarrls  inrolled    Cro.  Car. 
217.  2  Sand.  65.  Et  vid.  ante,  186  a.  vol  1  p.  734.  Ow,  70.  2  Buls.  89. 
The  bargainee  of  a  reversion  shall  have  the  rent  incurred  between  tho 
delivery  and  inrolment  of  the  deed.  Latch.  157.  1  Sid  310 :  but  if  the 
rent  be  paid  by  the  tenant  to  the  bargainor,  the  payment  is  lawful,  and 
the  bargainor  is  not  compellable  at  law  to  account  for  it     Ow   1.30.  69. 
Dyer,  218.  Oodb.  156.    So  if-a  bargainee  <>^rant  a  rent  before  inrolment, 
it  IS  a  good  grant,  H*  the  deed  be  afterwards  inrolled.     Cro.  Car.  217.    A 
bargainee  before  inrolment  may  be  a  ^od  tenant  to  the  ^ra>cipe  for  suf- 
fering a  recovery,  2  Inst.  675-    Ow.  70 ;   and  he  may  receive  a  release 
from  a  stranger,  2  Inst.  675 ;   but  it  is  said,  that  if  a  bargain  and  sale  be 
made  to  .4.  and  B«  and  their  heirs,  and  A.  release  to  B.  before  inrolment, 
.  such  release  is  void.    Shep.  Touch.  227.    So  if  a  disseisor  bargain  and 
sSeiU  the  lands,  and  the  diiseisee  release  to  the  bargainee  beibre  inrolment, 
the  release  is  inoperative,  1  Rol.  Rep.  425 ;    but  a  release  to  the  har- 
gaincMT  will,  in  such  case,  enure  for  the  benefit  of  the  bargainee.    Moch^ 
etVituM'^  Shep*  Touch.  227.     But  if  a  bargainee  before  inrolment  con- 
-vey  the  estate  by  bargain  and  sale  to  another  person,  and  then  inrol  the 
^rst  deed,  the  second  bargain  and  sale  is  void,  though  it  should  afterwards 
be  inrolled.    Sir  Robert  Sarker*t  tftf*B,  Shep.  Touch.  227.    Bellin^hain 
y.Atsvpy  Cro.  Jae.  52-  409.    Perry  v,  Bowet^  1  Vent.  360.     T.  Jo.  160. 
^o  a  lease  made  by  a  bafgaiiidd  beiS:>re  inrolment  is  not  valid.    Cro.  Car. 
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110.    Cftrth.  I7t.    S  Sand.  56.    Thott^  tiie  inrolment  ku  ralatwii  to 
tile  deliTcry  of  the  deed  to  avoid  all  mene  incumbranees  and  eonTejan- 
eet  made  by  the  bar^^ainor ;  yet  it  does  not  devest  any  estate  lawfiiDy 
settled  in  the  bargainee  in  the  interim.     JEljrruTi  rs«f,  4Co.  71  a ;  there* 
five  if  1  feoffment  be  made,  or  fine  levied  by  the  bargainor  to.  the  faer^ 
■ainee  before  inrolment«  he  ihall  take  by  the  feoffment  or  fine,  and  not 
by  the  bargain  and  sale.     But  i^  in  a  ease  of  this  kind,  the  bar^gmiDQr  ic- 
eiimberi  the  land  between  the  execution  of  the  bai;pin  and  sKle«  end  the 
leivying  the  fine,  ftc  then  the  inrolment  shall  have  relation  badt  for  the 
avoiding  such  mesne  incumbrances  in  fevoiir  of  the  bargminee.     3  Imt 
€71,673.     Shep.  Touch.  226.  AbrlAum^ton^xeeie,  Moor.  337.    Pep* 
Ami's  eass^  4  Leoo.  4.  fhwet  v.  Bmldwm,  Cro.  Car.  217.    4  Cm.  Dj^ 
184.    By  the  stat.  10  Ann.  e.  18.  s.  3.  it  is  enaded,  tiiat  a  oopy  af  the  in- 
rolment of  a  bargain  and  nle,  examined  with  the  inrolment,  and  signed 
by  the  proper  oflioer,  and  proved  upon  oath  to  be  a  true  oopy,  so  exa- 
mined and  signed,  shall  in  all  cases  be  ef  the  seme  Ibioe  and  ^ect  ai  the 
indenture  of  baigain  and  sale  would  be,  if  the  same  was  prodooed.    The 
words  of  the  statute  of  inrolmerits,  S7  H.  8.  only  extend  to  estatas  of  in- 
heritance or  freehold ;    and,  therefore^  a  bargain  and  sale  of  lands  fer  e 
term  of  years  need  not  be  inroUed.    t  liist  671.    And  there  is  a  provim 
ia  the  act,  that  it  shall  not  extend  to  hereditaments  lying  within  nay  eity, 
barough,  or  town  corporate,  wherein  the  mnyoca,  reoorden^  or  other  offi- 
cers, have  authority  to  inrol  deeds.    See  CAtlfrenuV  emte,  Dyar*  329. 
Darl^  V.  Bois,  Yelv.  123. 

Sd.  A  covenant  te  stand  seised  to  uses ;  which  is  also  a  oonwyanoe 
aperating  without  transmutation  of  possession,  by  which  a  man,  seised  of 
lands,  Qovenants  in  umaideration  of  bloed  or  marriage  that  he  arill  stan^ 
seised  of  the  same  to  the  use  of  his  child,  wife,  or  kinsman ;  lor  life^  if 
tail,  or  in  fee.     Here  the  statute  executes  at  once  the  estata;   fer  thi. 
party  intended  to  be  benefited,  having  thus  acquired  the  use,  is  thereby 
put  immediately  into  corporeal  possession  of  the  land,  without  ever  sei^ 
ing  it,  by  a  kind  of  parliamentary  magic    f  BL  Com«  338.    7  Co.  40  b 
9  Inst  ^2.    The  consideration  of  this  oonveyanee  is  the  foandatioo  c 
it ;  and  therefore  the  Words  eovenani  /e  ttand  teitfd  are  not  aboelntfllj 
necessary,  but  any  other  words,  such  as  grant,  bargain  and  sell,  or  amign 
will  create  a  covenant  to  stand  seised,  u  it  appears  te  have  been  the  m- 
tention  of  the  party  to  use  them  for  that  purpose.    Cretstn^  v*  Seudamon 
1  Vent.  l:{7.    Lade  v.  Bdcer  and  ManK  ^  Vent.  150.    Dot  d.  Milk^ 
r.  Saiktidy  Willes^  673.     Doe  v.  .StmjMon,  9  Wils.  2tL    A  eovananttf 
•taad  seised  beiig,  however,  a  conveyance  of  a  private  nature*  and  vali< 
without  inrolment,  it  is  ebsolutely  necesaty  that  the  coniiJeratioo  b 
either  affection  to  a  near  relative,  or  marriage.    Sharringtan.  v«  Siraiim 
Plowd.  300.  •  Bouid  v.  IVinston,  t  Rd.  Abr.  786.    But  if  the  oonudeia 
tSon  appear,  it  will  be  sufficient,  though  it  be  not  particularly  expressed 
aa  if  a  man  covenant  to  stand  seised  to  the  use  of  his  wife,  son,  or  ooosip 
Hithont  saying  in  consideration  of  the  natural  love  which  he  bears  to 
Vards  them,  yet  the  covenant  will  raise  the  use.    BediiTt  ro«e,  7  Cob  4C 
3  WOs.  S2.    3  Rol.  Abr.  784    As  to  the  considerations  of  friendshif 
long  aoqnaintanca,  of  being  scbOoUfellowi,  affection  to  a  natural  son,  an 
Qiat  tha  kiqg  is  head  of  the  commoBWealth ;  they  will  not  raise  usesby 
nay  of  covenant  to  stand  seised.    See  Flowd.  303.    2  Rol.  Abr.  783.  t 
•£o.  16a.  b.  2  Sand.  82.  Ante^  123.  vol.  1.  p.  147.  a  (8).    And,  thouh 
^ihAkm.  mtm  ef  aoovenantta  etan^  mImI.  a  osa  witt  arise  to  thaMiroo 
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^And  reasoQ  would  that  8eeiii<i;  the  feoffmeat  is  made  (561)* 

without  consideration,  and  tlie  feoflfi^r  hath  not  disposed  sid^J^^f  ^i^f^li  I 
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are  within  the  ooouderation,  no  use  will  arise  to  those  who  are  itranceni 
to  it.  PageVa  ea$t^  1  Co.  154  a.  fVuemin't  ease^  2  Co.  15  a.  Smilk  v. 
Rialey^  Cro.  Car.  529.  fVhaley  v.  Tanertdy  "i  Lev.  b%  54.  A  oove 
oant  to  stand  seised  being  similar,  in  man j  respects,  to  a  barg^afn  and  sale, 
it  folio  ws^that  no  person  can  transfer  I'atnls^y  this  moile  of  convey  anee,  whe 
cannot  be  seised  to  a  use :  nor  can  any  species  of  property  be  transferred 
by  coveoant  to  stand  seised,  which  cannot  be  conveyed  to  a  use.  4  Cm. 
Dig;.  187.  And  in  order  to  render  this  conveyance  efifectual,  the  covfr* 
nanior  should  have  a  vested  estate  in  poissession,  reversion,  or  remainder* 
Therefore  a  corenant  to  stand  seised  of  land.  Which  the  covenantor  shall  , 

aAer wards,  purchase,  >s  void.  Moor.  342.  Cro  Eliz.  401.  3  Rol.  Abr. 
790  pi.  8.  Ibid.  pi.  9  In  the  case  of  a  covenant  to  stand  seised,  the  ee* 
tate  continues  in  the  covenantor  until  a  lawful  use  arisf^s.  1  Co.  154  &• 
It  is  also  observitble,  that  a  bargain  and  sale,  and  covenant  to  stand  teised, ' 
pass  no  interest  but  that  which  the  bargainor  or  covenantoi*  can  lawfully 
trai)s(er :  and  therefore  when  either  of  these  conveyances  is  made  by  « 
tenant  in  tail,  it  cannot  produce  a  discontinuance,  Seymor**  cote,  XO  Co, 
95.  1  Atk.  2 ;  and  when  made  by  a  tenant  for  life,  it  will  not  create  % 
forfeiture ;  neither  will  it  destroy  contingent  remainders  depending  Upon 
sach  life-estate.  2  Sand.  83.  4Cru  Dig.  193.  GHb  Uses,  140.  And 
as  these  conveyances  only  pass  a  use;,  and  the  l^al  estate  and  poasetsion 
is  transferred  by  the  statute,  and  as  no  use  can  be  limited  te  arise  out  of 
a  use,  ante,  p.  573.  n.  (A),  3  Prest.  Con  v.  482;  it  follows,  that  a  uje 
cannot  be  limited  upon  the  legal  estate,  of  the  bargainee  or  covenantee^ 
80  as  to  be  executed  by  the  statute ;  but  the  second  use  will  be  a  mere 
tzust  See  TymWt  eau^  Dyer,  155  a.  1  And.  37.  1  Leon.  148.  2 
Prest.  Coov.  482, 483.  1  Prest,  Abstr.  307.  That  a  rent  may  be  reserv- 
ed on  a  covenant  to  stand  seised,  see  Rivittt  ▼.  Oodson^  W-  Jo  179. 

3d.  A  lease  and  release ;    which  is  a  conveyance  operating  by  trains 
mutation  of  possession,  and  usually  classed  under  those  which  derive  their 
effect  from  the  statute  of  uses,  but  of  which  only  one  part  is  derived  from 
that  statute,  and  the  ether  part  from  the  principles  of  the  common  law. 
Though  it  is  called  a  lease  and  release,  it  is  in  fact  a  bargain  and  sale  lor 
m  year,  and  a  common  law  release,  operating  by  way  of  enlargement ; 
aod  owes  its  rise  to  the  (bllowing  circumstances.     The  framers  of  the  sta- 
tute of  uses  foresaw,  that  freehold  estates  would  thenceforth  become         ' 
transferable  by  parol  only,  without  any  form  or  ceremony   whatever.   A 
clause  was  therefore  inserted  in  that  statute,  by  which  all  bargains  and 
fales  of  freehold  estates,  were  required  to  be  maile  by  writing,  indented 
aod  inrolled.    This  provision,  which,  if  it  had  not  b«en  evaded,  would 
have  introduced  an  almost  universal  register  of  conveyances  of  the  free- 
hold, in  the  case  of  corporeal  hereilitament^,  was  soon  defeated  by  the 
omission  to  extend  the  statute  to  bargains  and  sales  for  terms  of  years.  4 
Cru.  Dig.  195,  196.    In  the  times  of  Hen.  6.  and  Gdw.  4.  it  was  not  un- 
nsual  to  execute  a  lease  for  two  or  three  years,  completed  by  the  actual 
entry  of  the  lessee,  for  the  express  purpose  of  enabling  him  to  receive  a 
release  of  the  inheritance ;  and  wh  :<?h  was  accordingly  made  to  him  vrith* 
in  a  short  time  afterwards.     The  lease  and  release,  executed  in  this  ban- 
ner, transferred  the  freehold  of  the  releasor  as  effectually  as  if  it  had 
been  conveyed  by  fine  or  feoffment    3  Reev  Hist  357.    When  it  was 
observed  that  the  statute  of  uses  transferred  the  actual  possession  without 
entry,  the  idea  of  a  lease  and  release  was  adopted.    A  bargain  and  sale 
for  a  year  was  made  by  the  tenant  of  the  freehold  to  the  penon  to  whena 
the  lands  were  intended  to  be  released.    Thif  bai^n  and  tate  (wfaidi. 
dbes  not  require  inrolment,  2  Co.  36  a.  t  Co.  94  a.),  in  oomequeooe  of 
the  oeniideratieo,  aMtti  the  barpihierstapdiiiMdtotheMoftkehe^^ 
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(SSS)"*  of  the  ^profits  in  the  mean  time,  thftt  by  coDStructioa  and 

intendment  of  law  the  feoffor  ought  to  occupy  the  same  in 
the  mean  time. 


gainee  ;  aod  then  the  use  of  the  teim  for  a  year  being  vested  in  the  bar- 
gainee, the  statute  of  uses  iiniD|diately  transfers  the  possession.,  and  ▼cats 
the  legal  estate  in  the  bargainee  :  and  it  is  now  dearly  settled  that  tiM 
estate,  vetted  in  the  bargainee  upon  the  execution  of  the  deed  is  capa- 
ble of  receiving  a  release  of  the  reversion  before  ar  without  an  4utuai 
entry  by  him.    Cro.  Car.  1 10.    Cro,  Jac  d04.    Cart.  66   A  release  ge- 
nerally dated  the  day  after  the  baigain  and  sale,  is  according^  made; 
and  thus  an  estate  of  freehold  is  transferred  without  entry,  inralment,  or 
livery  of  seisin.  2  9and.  6*2   4  Reev.  Hist.  356.   This  conveyanoa  whiek 
lias  almost  superseded  thnt  by  feoffment,  is  said  to  have  been  invented  by 
Seijeant  Moore*  at  the  request  of  the  Lord  N orris,  to  the  eiid  that  some 
of  his  kindred  or  near  relations  should  not  take  notice  by  any  search  af 
puMic  records  what  conveyance  or  settlement  he  shoald  make  of  hie 
estate.     Fabian  Phelips  Treat,  on  the  Writ  of  Capias,  19  b.     Barker  t. 
Xeate,  2  Mod.  252.    4  Heev.  Hist  335.    4  Cru.  Dig.  196.     9  Bl.  Com. 
339.     Regularly  the  lease  should  be  dated  on  one  day,  and  the  release  be 
dated  on  the  next  succeeding  day ;  both  these  uistruraenta  howerer  may 
be  dated  on  the  same  day,  see  Ld.  Raym.  276 ;   and  they  may  be,  and 
generally  are,  executed  in  the  same  instant  of  time.    In  correct  prac> 
tice  tliG  execution  of  the  Irase  for  a  year  ought  to  precede  the  ezecntion 
of  the  release ;  but  even  though  it  should  be  proved  that  the  release  was 
executed  before  the  lease,  the  court,  in  applying  the  rule  which  makes 
these  two  instruments  parts  ot  ilie  same  assurance,  would,  probably,  snp- 
port  a  title  derived  under  the^c  instruments.     2  PresL  Conv  241-  SSX 
3SG.    It  is  certain,  however,  that  in  the  absence  of  evidence  of  the  lacl^ 
the  law  would  prc5DDie  the  priority  in  the  execution  of  the  lease,  as  the 
means  of  giving  effect  to  the  release.     Taylor  v.  Herde^  I  Bun.  106« 
107.    It  has  been  determined,  that  the  recital  of  a  lease  for  year%  in  a 
deed  of  release,  is  good  evidence  of  such  lease  against  the  releasor,  and  all 
those  who  claim  under  him, but  not  as  toothers,  without  proving  that  there 
was  such  a  deed,  and  that  it  was  lost  or  destroyed*     See  6  Mod.  44.   S 
Lev.  108.     Witii  respect  to  the  persons  who  may  oonrey  by  this  adsor- 
ance,  it  is  observable,  that  when  the  release  is  founded  apon  a  bergain 
and  sale  for  a  year,  it  ia  necessary  that  the  person  making  the  eonrey- 
ance  should  be  capable  of  standing  seised  to  a  use.    Where  the  re1«iaor 
is  incapable  of  standing  seised  to  a  use,  theo  the  estate  for  a  year  shoald 
be  created  by  a  lease  at  common  law,  with  an  actual  entry  by  the  lessee. 
2  Sand.  63.    Every  species  of  propeKy,  which  is  capable  of  beii^  coo- 
veyed  to  uses,  may  be  conveyed  by  lesu^e  and  release; -and  it  is  now 
clearly  established,  that  estates  in  remainder  or  reversion,  expectant  on 
estates  for  life  or  for  years  may  be  conveyed  by  lease  and  rdeaae.  2  Caa. 
4pOp.  144.    2  Prest  Conv.  244.     Ante,  p  60.  n.  (E  3).    The  convey. 
ance  by  lease  and  release  does  not  devest  any  estate,  nor  create  a  du- 
continuance  or  forfeiture,  post,  Sect.  598    Sect  600.  Sect  606 ;  neither 
can  it  destroy  contingent  remainders.    Feam   Cont.  Rem.  4th  ad.  473. 
With  respect  to  resulting  uses,  it  is  observable,  that  when  the  release 
IS  to  a  man  and  his  heirs,  the  releasee  will  be  seised  under  the  rules  of 
the  common  law,  since  he  has  the  seisin  at  the  common  law,  and  the  use 
gives  him  nothing  more  or  less  than  he  had  before.     >  ae.  63*    2  Caa.  Sc 
Op.  £81   289.     But  if  a  particular  estate  be  limited  to  the  use  of  the 
releasee  either  for  life  or  in  tail,  or  if  the  use  be  declared  te  any  oiker 
person  or  persons,  then  the  use  is  executed  by  the  statute.    Cro.  Car* 
330.    Bac.  64.     It  has  been  doubted,  ^i^ether,  in  oase  of  an  omisrion 
of  a  declaration  of  the  Use  in  the  release,  the  use  wiU  result  t»  the  n* 
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^AdJ  00  it  is  whea  the  feoffor  disposcth  the  pro'fits  for  (593)* 

a  particular  time  in  prsssenth  the  use  of  the  inheritance  ??  ^^^  l^J^^. 

*^  -^  .  dupo$€$  iff  the  firofits 

.  ^— _^«.-^— — «-.— «-»»«_«-.^^  fif  «  particular  tim^ 

'in  prasenii,  the  we  of 

l«a9or,  or  whether  it  will  remain  in  the  releasee,  even  thoug^h  there  be  '^  infuritanceit  in 

no  consideration,  except  a  nominal  one  of  five  shillings.     In  Shortridgt^'^  ^  «.wti^  ttiwiJ'- 

V.  Lamplugh^  ^  Salk.  678,  the  deci^non  was  against  the  resulting;  use;!'^^^^* 

but  ««ord  Ch/  J.  Holt  admitted,  that  there  might  be  a  resulting  use  on 

a  release.     It  is  clear,  that  if  the  release  be  made  for  a  valuable  con- 

ttderation,  or  for  any  purpose  which  requires  that  the  seisin  should  re- 

fiiain  in  the  releasee,  as  to  the  intent  that  a  common  recovery  should  be 

Miflei^ed;  there  would  not  be  any  resulun«;  use.     And  in  all  <^se8  a  re* 

sultiog  use  may  be  rebutted  by  internal  or  external   evidence,  which 

shows  thatthe  relea.«ee  was  to  be  the  beneficial  owuef,     3  Prest.  Conv.  v 

4S6.     Et  yid«  Bro.  Feoff,  al.  Uses,  p.  10.     E'erk.  sect.  535.    Dyer,  146. 

So  DO  u.^e  will  result  on  a  grant  of  an  estate  in  tail,  for  life,  or  years;  for 

every  gift  of  a  particular  estate  implies  a  consideration,  as  it  creates  a 

service.     ICru.  Dig.  454      And  if  the  grantee  of  a  particular  estate  as^ 

sign  his  estate,  no  use  will  result  to  him  at  law.:   but  circyrostances  may 

induce  a  court  of  equity  to  declare  that  there  is  a  resulting  trust.     CcuUe 

V.  Dodi  Cro.  Jac  ^00.    So,  as  a  will  implies  a  gift»  no  use  will  result  on 

a  devise,  Bro.  Feoff,  al.  Uses,  p.  10:  though  an  express  u^e  may  be  de*- 

dared  on  the  gilt  of  a  particular  estate,  or  on  a  device.     2  Prest.  Conv. 

487.     1  Cru.  Dig  456.    If,  however,  particular  uses  are  declared,  and 

the  fee  is  left  undisposed  of,  the  fee  will  reffult  to  the  grantor.-    Ante,  23 

a.  p.  143.    2  Ld.  Raym.  80S,    So  if  the  use  of  the  fbe  be  limited  to  the 

former  owner,  he  wUl  be  in  of  his  old  use,  that  is,  of  a  new  estate,  and 

not  the  old  estate ;   but  this  new  estate  -will  be  descendible  in  the  same 

manner  as  the  old  estate  was  descendible,  and  is  in  law  treated  as  the  old 

use.    Ibid.     But  if  .the  grantor  takes  a  particular  estate  for  life,  or  in  .     ' 

fee-tail,  or  if  he  takes  a  fee  differently  modified,  as  an  estate  to  liim  and 

hia  heirs  till  marriage,  or  a  fee  liable  to  be  defeated  by  a  shifting  use ; 

this  will  bean  estate  of  which  he  will  be  considered  as  the  purchasing 

ancestor,  and  it  will  be  descendible  though  a  fee,  without  regard  to  the 

cfesoendible  quality  of  the  old  use.    2  Prest.  Conv.  487. 

4th.  Declarations  of  uses. — The  conveyances  by  bargain  and  sale,  and 
oovenapt  to  stand  seised,  are  in  fyct  nothing  more  than  declarations  of 
uses ;  for  the  use  being  served  out  of  the  seisin  of  the  bargainorand  co-» 
venantor  in  those  con  /eyances^  they  merely  serve  to  declare  the  use  to 
the  bargainee  and  eovenantee.  But  upon  such  conveyances  as  operate  by 
way  of  transmutation  of  fiossesiion,  as  a  feoffment,  fine,  or  recovery,  where- 
by the  legal  seisin  and  estate  are  vested  in  the  feoffee,  eognizee,  or  reco- 
Teror,  a  use  may  be  declared  in  fitvour  of  a  third  person,  by  a  deed  or 
writing  distinct  from  the  conveyance,  by  which  the  possession  is  traus- 
ierred,  and  such  use  will  immediately  arise  to  such  third  person  out  of  the 
seisin  of  the  feoffee,  cognisee,  or  recoveror ;  and  the  statute  will  transfer 
the  actual  possession  to  such  use^  without  any  entry  or  claim.  The  deeds 
bj  which  the  uses  of  fines  and  recoveries  are  djBclared  (for  upon  the  con- 
veyances by  feoffment  and  lease  and  release,  it  is  now  universally  the 
practice  to  declare  the  use  in  the  same  deed  immediately  after  the  haben- 
dum) derive  their  effect  from  the  statute  of  use.i,  and  are  called  declara- 
tions of  uses.  Where  they  are  executed  previous  to  the  levying  a  fine,  or 
suffering  a  recovery,  they  are  called  deeds  to  lead  the  uses :  but  if  exe- 
cuted subsequent  to  a  fine  or  recovery,  they  are  then  called  deeds  to 
^^«  the  uses  of  them.   4  Cru.  Dig.  206.    After  the  stat.  27  FT.  8  c.  10.  .    , 

it  became  a  question,  whether  if  a  recovery  were  suffered,  or  fine  levied, 
without  any  previous  declaration  of  the  uses,  any  subsequent  deed  could 
direct  them  ?  For  it  was  thought,  that  upon  suffering  the  recovery  or  le> 
Tying  the  fine,  the  use  resulted  to  the  recoveree  or  conusor,  which  re- 
foHiog  use  the  statute  immediately  executed ;  so  that  the  nte  being  ence 


(564f*  shall  *lie  to  tbt  feoffor  apd  his  heirs^  as  a  thing  not  dis- 

posed of;  wherein  it^  Is  to  be  observed,  that  lands  and 


TWt^  and  executed  by  the  statute,  it  c<Mild  not  be  devested  by  any  mU- 
sequent  dedaration.     However,  hi  DowmarCs  ease^  (9  Co.  7  b.     ^0  Dub. 
£t  vid.  ButelCs  eate^  Dyer,  136  a.)  it  was  determined,  that  althou^b  the 
use  resulted  to  the  recoveree  or  conusor  until  the  subsoquent  declaraticai^ 
yet,  when  that  was  made,  the  use  was  immeiliately  executed  accordicig  to 
the  declaration.     Soon  after  the  stat,  "29  Car.  J.  c  3.  s-  T,  which  directs, 
that  all  creations  and  declarations  of  uses  shall  be  in  writing,  it  again  be- 
came a  doubt,  whether  resulting  uses  upon  fines  and  recoveries  were  not 
so  executed  as  to  exclude  any  subsequent  deed,  see  Gilb.  Uses,  6S  ;  for  it 
was  supposed,  that  the  statute  required  the  use  to  be  declared  either  pre* 
viously  to,  or  at  the  time  of,  levying  such  fines  and  recoveries.    There- 
iere  by  the  stat.  4  Ann.  c.  16.  s.  15,  declarations  of  the  uses  of  finea  and 
recoveries^  manifested  by  any  deed,  made  by  the  party,  after  the  levying 
of  sach  fines,  or  suffering  such  recoveries,  shall  be  as  effectual  as  if  the 
29  Car.  2.  c.  3.  had  not  been  maile.     1  Sand.  174, 175.     h  is  observable, 
that  though  the  word  ^*  deed"  is  used  in  the  4  Ann.  b.  16.  instead  of  writ- 
ing, yet  the  statute  does  not  repeal  the  clause  alluded  to  in  the  statute  of 
frauds  ;  it  is  only  explanatory  of  it,  and  if  taken  literally,  can  only  be 
extended  to  declarations  of  uses  made  subsequent  to  a  fine  or  recovery, 
and  not  to  those  made  prior.     And  the  clause  in  the  statute  of  finoik, 
which  requires  that  declarations  of  uses,  trust,  and  confidence,  should  be 
in  writing,  extends,  in  the  case  of  fines,  to  third  persons  only,  and  not  to 
the  cognizoR  and  oognizees  of  the  fine ;  for  the  resulting  use  to  the  cog- 
Dozors  may  be  rebutted  in  iavqur  6f  the  cognizees,  by  parol  evidence, 
showing  such  to  have  been  the  intention  of  the  parties.  >  Dougl.  S5. 
4  Cru.  I>ig.  210.     No  technical  words  are  necessary  in  a  declaration  of 
uses ;  whenever  die  iptention  of  the  parties  can  be  collected  in  the  limi* 
tation  of  the  uses  of  a  fine  or  recovery  upon  any  expression  in  a  prece- 
dent or  subsequent  dedai-atioo  or  conveyance,  such  declaration  or  ex- 
pression  is  sufficient  to  declare  the  uses  of  the  fine  or  recoFery.    3  P. 
Wms,  908.     1  Ld.  Raym.  ?90.     13  Mod.  16i.    The  declaration  of  the 
Uses,  however,  must  be  certain,  and  that  especially  in  three  things,  in 
the  person  to  whom«  the  lands,  &c.  of  which,  and  in  the  estates,  by 
which  the  uses  are  declared ;   and  if  there  want  certainty  in  either  of 
these,  the  declaration  is  not  good ;  and  it  must  be  complete  in  itself  with- 
out any  reference  to  indentures  or  other  writings  to  be  made  afterwards, 
lor  then  it  is  but  an  imperfect  communication,  and  no  complete  decla- 
ration.   Shep.  Touch.  6th  ed.  5l9.     But  it  Is  not  necessary,  that  there 
should  be  a  consideration  expressed  in  a  deed  to  lead  or  declare  the  vms 
of  a  fine  or  reoovery ;  though,  we  have  "een,  that  in  the  ease  of  a  baigaia 
ttnd  sale,  or  covenant  to  stand  seised,  a  consideration  is  absolutely  ne- 
cessary.    Supra,  p.  579.  580.     £t  vid.  ante,  12:>  a.  toI.  1.  p.  147  n.  (8). 
1  Ly.  Raym.  290.     With  respect  to  the  cases  in  which  the  first  declara- 
tion shall  be  controlled  by  the  second,  it  is  observable,  that  if  there  be  a 
deed  leading  the  uses  of  a  fine  or  recovery,  those  uses  may  be  alteced, 
varied,  or  absolutely  revoked,  previously  to  the  levying  the  fine  or  suf> 
faring  the  recovery.     When  the  fine  or  recovery  is  conformable  in  tuae, 
persons,  and  other  circumstances,  with  the  deed  leading  the  uses  of  it, 
then  the  variation,  alteration,  or  revocation  of  the  uses  may  be  effected ; 
1st.  By  a  deed  or  other  instrument  of  as  high  nature,  as  the  precedui^ 
deed  or  instrument :  but  in  this  case  a  deed  leading  the  uses  of  a  fine  or 
recovery  cannot  be  varied  by  a  mere  writing  without  seal.  Cmmiess  tf 
Rutland's  tau^  5  Co.  26  a.    Sdly.  By  the  mutual  consent  of  all  partiea 
eoQceroed  in  interest :  such  consent,  however,  must  be  expressed  \ff  mat- 
ter equally  solemn  with  that  declaring  the  former  uses.     See  Sbep. 
ToMh.  £19.   SlafiiUm  v.  Skgtil/lcn^i  Atk.  2.   1  Saod.  182, 183.  4Cni. 


tenements  cdnTeyed*  upon  eoafideneeS)  u«e9y  ttnd  trustsr,  (^(8JQ* 

are  to  be  ruled  and  decided,  if  qoestion  groweth  apoit 


Bi^.  216.  9  ^1^.  Cony.  45, 46.  9ut  where  there  is  a  deedleadinr  tfte 
nset  ofa  fine  or  recovery  to  be  sobsequeiitljr  levied  or  loffered,  ana  the 
fine  or  reeoverj  varies 'from  the  preceding  deed  in  time,  penons,  or  other 
circnni^Dcey  then  the  uses  of  the  first  deed  may,  previoosly  to  the  fine 
er  reooTory,  be  varied  by  another  instrument,  althoagh  rach  subseqaentf 
instrument  be  not  a  deed,  but  merely  ft  writing  without  seal,  Jona  v. 
Jforley,  3  8aHc.  677 ;  and  although  all  the  persons  interested  under  the 
iirst  dedaratioR  are  not  parties  to  the  second,  Couniut  ofltutland^s  aue^ 
5  Co.  25  b. :  and  the  uses  of  the  first  deed  may,  after  levying  the  fine  or 
sufifering  the  retiovery,  be  varied.  J^met  v,  Morley,  supra.  Shep.  Toueb. 
590 ;  tlmngh,  in  this  case,  if  the  doubt  suggested  by  the  4  Ann.  c.  tS,  s.  15. 
be  sufllciently  grounded,  (see  Spgd.  Gilb.  Uses,  111.  n  )  a  deed  wiH  be 
iteceteary.  1  Sand.  187—189.  When,  however,  the  fine,  or  recorery, 
does  not  vary  in  circumstances  from  the  deed  leading  the  uses  of  it,  no 
eabaequent  aedaration  is  admitted  to  control  the  operation  of  the  previ- 
ous deed  or  instrument  Shep.  Touch.  530.  Salk.  676.  Tregame  v.  Fletcher^ 
OCo.  10  b,  11  a.  Comb.  439.  I  Atk.  9.  ^Prest,  ConT.43.  Andalthoughf 
tibe  fine,  or  recovery,  does  ^ot.  altogether  oorrespond  in  cironmstanoeff 
with  the  deed  or  instrument  leading  the  uses  of  it,  yet  if  there  hi  no  sub- 
aequeot  declaration  of  the  uses,  the  fine  or  recovery  shall  still' enuret* 
tiie  uses  of  the  leading  deed  or  instrument.  Shep.  Touch.  520.  t  Co.  76  a; 
JBeaoargxU  v.  Han,  2  Rol.  Abr.  799.  J  Atk.  7.  13  Vin.  30  b.  pi.  6,  pa.  2. 
Where  there  is  no  preceding  limitation  of  the  use,  the  uses  o(  the  fine  er 
recevery  may  be  subsequently  declared,  according  to  the  4  Ann.  t;.  16. 8. 
ISL  by  deed ;  but  it  is  by  no  means  certain,  that  such  subsequent  dedara* 
tSoii  may  not  be  controlled  by  another  averment  by  deed,  although  ther6 
l>e  no  variance  in  the  fine  or  recovery.  See  Treganu  t.  fleteher,  2  Salk. 
676.  Shep.  ToUch,  521.  Favuor^9^rase,  Dyery307  b.  1  Sand.  190.  lo 
the  case  of  two  contradictory  deiilarations  in  the  same  instrument,  the 
rale  is,  that  the  first  declaration  shall  prevail,  and  the  second  be  Toid. 
Stmtheoatr,  Manmy,  Cro..Eli2.  744.  S.  C.  Moor.  680.  nom.  Wilmot  r, 
Mnonfles,  It  is  now  the  usual  practice,  where  a  fine  is  intended  to  be  le- 
vied to  uses,  to  execute  a  deed  previous  to  the  fine,  in  which  the  intended* 
cognizor  covenants  to  levy  a  fifne,  and  a  declaration  is  inserted  in  the  deed,, 
•qf  the  uses  to  which  the  fine,  when  levied,  ehall  enure.  And  where  a 
i^eoovery  is  intended  to.  be  suffered  ,  a  deed  is  executed  to  make  a  tenant 

•  to  the  prsecipe  vrith  an  agreement  to  sufier  a  recovery,  and  a  declaratioo 
of  the  uses  of  the  recovery  is  inserted  in  the  d^ded.  4  Cru.  Dig.  230. 
With  respect  to  the  persons  wh^  may  declare  er  limit  uses,  not  only  all 
those  to  whom  the  law,  in  other  instances,  gives  a  disfKwing  power,  are 
oapable  of  declaring  uses,  but  also  some'  persons  who  are  incapacitated' 

«  fi-om  conveying  away  their  estates  by  any  other  kind  of  assurance  Thus 
the  king  may  declare  uses  upon  his  letters  patent;  though  indeed  the  pa» 
tent  of  itself  implies  a  use.  Bac.  Uses,  66.  The  queen  may  also  declare 
ates.  Ibid  So  infants,  ideots,  or  persons  of  nonsane  memory,  may  de- 
clare uses  upon  a  fine  or  recovery;  which  declaration  of  uses  will  con- 
tinue valid  as  long  as  the  conveyance,  upon  -which  the  uses  are  declared, 
remains  of  force.  BeckvithU  casty  2  Co.  ^9  a  Lowing' t  ease,  10  Co.  42  b. 
Man^ieltPs  ease,  1  Co.  1?4  Bac.  Uses,  67.  But  in  cases  of  this  kind  the 
CDOirt  of  chancery  will  interfere.  See  2  Ves.  403  3  Atk.  313.  13  Vin.  306. 

§1. 3.  n.  <M  a.)  4  Cru.  Dig.  226.  t  Prest.  Abstr.  325.  And  it  has  been 
etermtned,  that  an  agreement  entered  into  by  an  infiuit,  to  levy  a  finc^ 
and  suffer  a  recovery,  when  he  came  of  age,  to  certain  uses,  will  not  ope< 
rate  aa  a  declaration  of  the  uses  ol  such  fine  or  recovery.  Nightingale  r« 
^Wren,  3  P.  Wms.  207.  ProH  v.  Wthoenton,  1  Stra.  94-  Ak  a  married 
woman  is  allowed  to  join  with  her  hw^band  in  levying  a  fine,  er  sufW?  j 


^3^  a»  ou]n-s,rA\AjSB  auftc  fz. 


^SM)*  the  «oiifidenc4^  oms,  or  *truitSy  b^  the  ya^sn^i  the 

£gr  thai  it  appeareth  bj  tectioo  4€S.  and  the 


a  VHWitry,  and  to  btr^l  beneif  hj  thetm 

join  with  her  buJ^«lld  in  derJanr^  ii»e  -jsb  of  foich  £cae  or 

tlic  bttflb«nd,  ID  rach  cm*,  aio'.e  J«rIarK  the 


MxmI  tW  fente,  <^altikou?h  an  iftikrt.  2  RoL  Akr.  rSOL    !£e  Via.  SSLbL  2.} 


bcr  diwtut  appean :  £or  as  she  joir<ed  vitii  her  b  jf^i 
rery,  it  fhall  be  pra>anj«d  tbat  Ae  arreed  vnirbia 
<daratjoo  of  Qsei.  un}e<"  tb^  contrvrr  b  froTed.  i}«r^v"i£k*#  case,  3  C«l 
j/  a  LuMher  ▼.  Bunlfg,  Dj.  -.^^fl  a.  flamm^Um'a 
if  fh^  aequi€»or  (or  anv  ler.g^th  of  tiiDe  alter  her  bu»banJ'f 
dedaratJon  of  us«s  maie  I  y  oiid.  •he  wi)  be  ^oQ^Ri  by  the 
rery.  Stranttm  v.  A«t'tu3  Atk.  105.  Tae  w.ie  aione 
the  mei  of  a  ine.  lenod  bv  her  anil  h<Y  htn'and,  ol  her 
being;  ntbpot^stait  nn,  fbe  carrot  limit  the  oae  v  thoat  the 
of  her  hu«l«nJ  ;  on  t>«e  other  »K)e.  the  hu«(«Ati.  wbf*  hat  no  otete  b  !■§ 
onm  riebt,  cam»at  declare  the  uses  of  tucb  a  fioe,  without  the  miia  «r 
inpUed  eoDcorrcnce  ot  the  wife ;  w  that  the  ooe  u  oot  mb  jirtM,  al- 
tfaoQfjb  the  bai  the  estate,  ainl  the  other  is  nu  funt,  bm  has  not  the  es- 
tate :  benee  it  fbllovrs.  that  when  th^^r  make  different  •Icclaratiana.  eodl 
declarations  are  kioth  touL  Bffhnlh's  ea*f.  2  Co.  5T  b.  Bat  if  the 
husband  and  wifeaj^^e  in  the  declamtion  ot  the  a<es  of  part  of  the  land, 
and  vary  in  the  declaration  ot'  the  residue,  it  wili  be  good  lor  the  pari  is 
which  they  a^rett,  and  void  for  the  residue.  Ibid  68  a.  Gd9»  Uae^ 
216.  The  ri^ht  to  declare  use?  is  coezten^re  with  the  estate  or  interest 
which  each  of  the  parties  bas  in  the  taxids.  Tbereiorc^  if  a  tcsant  Mr 
life,  and  the  remainder-man  or  rerenioner,  join  io  leTyics:  a  fine  or  soi^ 
ferinig^  a  recovery,  they  may  declare  the  lues  accorvJin^  to  their  respective 
estates  in  the  land  2  Co.  57  b  i^o  jo.nt-ter.ant»  may  each  dedare 
different  uses  of  their  resp«>ctiT«  shares.  2  Ca  58  a.  23  Vin.  2  ^  (^  1. 
Falm.  405.  But  where  a  fine  was  levied  by  tenant  for  life^  reaiaiiKier- 
man  in  tail,  and  reren>ioner  in  fee,  it  was  heKI,  that  a  decUratifla  of 
uses  by  the  tenant  for  life,  and  n-mainder-man  in  tail,  did  aot  bind  tbei^ 
versioner.  Roe  r.  Popham^  Douirl.  24.  ^rgol  ▼.  Cktne^  52  Vu>.  (T  6.) 
236.  pi.  1.  We  hare  seen,  that  uses  may  be  declared  on  a  Lease  and  re- 
lease as  wen  as  on  a  fine  or  recovery,  supra,  p.  5io.  2  Gas.  k  Opw  289; 
bat  it  should  be  observed,  that  no  persoti  can  declare  the  uses  of  a  re- 
Jtase,  who  is  not  capable  of  transferring  landis  by  that  conreyaiioe;  and 
therefore  a  deelaratioo  of  the  u»es  of  a  release  by  a  married  womaa 
(Gilb.  Uses,  244),  or  an  iniaDt,  would  be  void.  4  Cru.  Dig^.  ±ff,  Ante, 
vol.  1.  p.  177.  n.   41). 

5th.  Appointments^— The  nature  and  general  doctrine  of  powers  ol 
revocation  and  appointment,  have  been  already  explained,  ante,  p.  124. 
o.  (Q3),  and  p.  578.  n.  (A) ;  but  it  may  be  here  observed,  that  these 
powers  may  be  inserted  in  aU  conveyances  which  derive  their  efleet 
from  the  statute  of  uses ;  and,  when  executed,  the  uses  originally  declar- 
ed cease^  and  uew  uses  immediately  arise  out  of  the  seisin  of  the  oogni- 
zees,  recoverors,  or  releasees,  to  the  person  named  in  the  appoiotmeot ; 
and  the  ttatute  transfers  the  le^l  estate  to  the  appointees,  who,  by  that 
means,  acquire  the  l^al  estate  and  possession.  The  powers  usually  re- 
served in  settlements  of  leasing^,  jointuring,  selling,  exchai^ing,  and 
i^barging,  though  net  usually  called  so,  are  in  foct  powers  of  revocatidn, 
for  they  operate  as  revocations  jiro  tarUOj  of  the  preceding  estates.  4  Cni. 
Dig.  229.  Supra,  p.  578.  n.  (A).  Powers  are  in  genmd  only  inserted 
in  oonvayancoB  which  operate  by  transmutation  of  possession,  that  is,  in 
declarations  of  ases  of  fines  and  recoveries,  or  in  releases*  4  Cru.  D^. 
231.  Sogd.  Pow.  J 17.  Bv  what  -irords  tbev  mav  be  cre!at»»d.  ssee  anlft 
p.  124.n.  ^3>. 
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they  are  within  fhe  intendment  and  construction  of  the 
lavys  of  the  realm  ( 1 ). 


Th^  doctrine  oif  powers  may  be  further  considered,  Itt  With  reepect 
to  the  persons  to  whom  powers  ma'y  be  js^ven  — Powers  of  reyocation 
and  appointment  may  not  only  be  I'es^r^^ed  to  all  those  who  are  capable 
•f  disposing^  of  lands  and  tenements,  bat  also  to  some  persons  who  have 
not  by  the  common  law  a  disposing  power :  for  whenever  a  person  to 
whom  a  power  is  ^ven,  executes  it,  the  appointee  under  the  pewer  does 
not  derive  any  interest  from  the  person  executing;  tlic  powen  he  beings 
considered  as  a  mere  instrament;  to  carry  into  executioTi  the  intent  of  the 
perton  who  created  the  power ;  ^t  is  in  immediately  by  and  under  the 
instrument  by  which  the. power  Vas  created  By  the  common  law  a 
married  woman  cannot  dispose  of  her  own  estate  without  a  fine  or  re- 
covery ;  but  as  the  instrument,  or  attorney  of  another,  she*  may  coavey 
ani  estate  in  the  same  manner  as  her  principal  could,  because  the  convey- 
ance is  considered  as  th^  deed  of  the  principal,  and  not  of  the  attorney, 
and  her  interest  is  not  atfected.  Upon  the  samo  principle  it  has  been  de- 
termined, that  a  married  woman  may  execute  a  power,  whether  append* 
an^  in  g^oss,  or  simply  collateral  {HarrU  v.  Graham^  1  Rel'.  Abr.  329. 
pi.  12.  ^  Rol.  Abr.  247.  pi.  6.  Gibboru  v.  Mmdton,  Finch.  346.  Daniel 
▼.  Uplyn  Latch.  39.  Godb.  327.  pi.  419  Baylty  v.  Warburton,  Com. 
Rep.  494.  T\nnlimon  v.  Dighioiy  1  P.  Wms.  149.  TVdff/  v.  Travel, 
3'Atk.711.  %■  Ves.  Idl),  and  as  well  over  a  copyhold  as  a  freehold  es* 
tate.  Driver  r  ITunnpion,  4  Taunt.  294.  ft  is  not  material  whether 
the  power  is  pven  to  an  unmarried  woman,  who  afterwards  majrries, 
(Jibbons  r.  M»ulton^  snpfn. ;  or  to  ci  woman  while  she  is  married,  who 
afterwards  takes  another  husbaild,  Bay\ey  v.  Warbwrton^  supra  Bamet 
r.  JSann^  1  Vet.  157  :  in  both  cases  she  may  execute  the  poWer,  and  the 
cbncurreiice  of  her  husband  is  in  no  case  essential.  Su^d.  Pow.  150. 
Ante,  vo\.  1.  p.  132.  n.  (N;.'  But  a  power  given  te  a  woman  being  toU^ 
•annot  be  executed  by  her  during;  her  coverture.  Lwrd  Anlrim  v.  Duke 
0/  Buckingham.  I  Ah.  Eq.  34ri.  1  Ch.  Ca.  17.  2  Freem.  168.  It  is 
nbw  usually  inserted  in  the  deed  by  which  the  power  is  created,  that  a 
woman  shall  be  enabled  to  execute  it,  whether  she  be  sole  oV  married. 
The  proper  mode  of  creating  a  power  of  this  kind,  is  to  convey  the  lands 
to  trustees,  to  the  separate  use  of  the  wife,  remainder  tb  £uoh  persons, 
and  for  such  estates,  as  she  shall  by  any  deed  or  writing  under  her  hand, 
notwithstanding  her  coverture,  direct  br  appoint :  but  although  no  such 
conveyance  b^  made,  and  articles  only  are  entered  into  previous  to  a  mar- 
riage, by  which  it  is  a'^reed,  that  the  wife  shall  have  a  puw6r  to  dispose 
of  any  estate  which  may  desceml  to  her,  it  will  be  sufficient,  and  a  court 
of  equity  will  support  such  a  power.  4Ci'U'.  Dig.  2^.  fVri^fU  v.  Lord 
Cadognn^  6  Bro.  P.  C.  156.  Ambt  468.  Rippim  r.  Dowding^  Ambl. 
565.  Et  vid.  Doc  v.  Staple,  2  T.  R.  684.  fyUltm  v.  Gruet,  2  Sch.  &  Lef, 
456.  But  where  the  as:rcemcnt  is,  that  the  wife  may  dispose  of  the  es- 
tate by  will,  a  will  male  before  the  marriage^,  although  subsequently  to 
the  agreement,  will  be  revoked  by  the  marriage,  unless  expressly  author- 
ized by  the  articles  to  be  'made  bff9re  niarriao^c,  Hodtden  v.  Lloyd^  2  Bro. 
C.  C.  '334.  Doe  v.  Staple,  2  T.  k.  684.  697 ;  it  will  not  however  be  in- 
ferred that  the  power  w^s  only  to  be.  executed  in  the  event  of  the  wife 
aur^ving  the  husba<}d,  from  the  circumstance  that  it  was  to  be  executed 
by  will  only,  although  a  feme  covert  cannot  make  a  proper  will.  Drtver 
V,  Tkompsony  4  Taunt.  294.  Sugtl.  Pow.  153.  An  infent  may  execute 
a  power  nmply  collateral,  deriving  its  effect  from  the  statute  of  uses. 


(1)  See  iVIr.jBW/«r'*  note  at  the  end  oftlie  volume,  note  IX. 
VtiU   tt.  4  S 


idO  uif  ebovvevAVcxs  book  21. 

(587)*  'But  since  Littleton  wrote,  all  uses  are  transferred  by 

272  a.  act  of  parliament  fa)   into  possession,  so'  as  the  case 

aU  met  mre  irmufemd  ■    .  .  . ■ 


{ 


'«)  tr  H.  8.  Gtp.  10.    SogdL  f  ow.  153.    And  it  hu  been  thoag^ht,  that  an  infent  may  ezemrte 
Dr.  and  Stud.  98  a.)  e^en  powers  appendant,  and  in  |;roM,  if  it  be  exprcaiy  imerted  in  tibe 

deed  creating;  the  power ;  that  the  in&nt  may  execute  such  power  during 
his  infancy,  see  HtarU  v.  GrctnboMk^  3  Atk,  695.    1  Vei.  298.    4  Cm. 
Dig;.  ^36.     1  Prest  Abstr.  326.     Sed  vid.  Sugd.  Pow.  155.  cited  ante, 
Tol.  1.  p.  ir5.  n.  (35).     That  a  power  of  appointment  doei  not  preTcnt 
the  Testing  of  the  estates  limited  in  delaalt  of  appointment,  tee  Cunmxmg' 
ham  v»  Moody,  1  Vet.  174.     Doe  v«  Martin^  4  T.  R.  39.    Feara.  CooL 
Eem.  4th  ed.  ^8,  299.    Madox  v.  Jiukton,  2  Bra.  C.  C.  588.     rmder- 
tee  ▼.  Acelom,  4  Vet.  771.    MMundreU  v.  Maundreil,  7  Vet.  583.     &  C. 
10  Vet.  265.     Oibreyy.  Bury,  1  Ball.  Sc  B.  53.    Ante,  p.  130.  n.  (F); 
and  that  the  tame  doctrine  applies  to  personalty,  see  Sugd.  Pow.  142 ; 
and  where  the  money  is  absolutely  given  oyer  in  default  of  appoiBtment, 
it  it  Tested,  subject  te  be  divested  by  the  execution  of  the  power.     Ibid. 
£t  rid.  Coleman  v.  Seyuumr;  I  Vee.  209.    2  Vee.  :;i08.     Gordmi  t.  Loh, 
AmbL  394.    Reade  r.  Reade^  5  Ves.  748. 
fdly.  With  respect  to  the  execution  of  powers. — ^It  is  a  general  rule, 
^       that  all  the  forms  and  circumttaaees  prescribed  by  the  deed  creating  the 
power,  most  be  strictly  observed.    See  Diggeti't  e  'M,  I  Co.  173.  Tkna^ 
^       ion  T.  Aitomey-General,  \  Vem.  340     Hawkins  v.  Ktmp^  3  F^ast,  410. 
fiath  and  MontafueU  ease,  3  Ch.  Ca.  55.   2  Freem.  193.  Kibbei  t.  Lee, 
Hob.  312    fFard^.  Lenthml,  1  Sid.  143   Dormer  v.  Tkurland,  %  P.  Vimu 
fi06.     THayer  v.  Thayer,  Palm.  1 12.     Wright  v.  Wakefordj  17  Vea.  454. 
S.  C.  4  Taunt.  213.    Moriton  v.  Tumour,  IB  Ves.  175.     Doe  d.  JVans- 
JSeld  V.  Peaeh,  2  Maul.  Sc  S.  576.     Doe  v. Pear»e,  2. Marah.  103     fVrighi 
t.  Barhv,  3  Maul.  &  S.  5 12.    Moodie  v,  Reid,  1  Mad.  Rep.  516.     S.  C. 
7  Taunt.  355.    And  where  the  particular  instrument  by  which  the  power 
is  to  be  executed,  is  specified,  it  must  be  adopted.     Therefore  if  %  deed  a 
expressly  required,  the  power  cannot  be  executed  by  will.  Darkngionr, 
PuUeney^  Cowp.  260.  Doe  v.  Lady  Cavan,  S  T.  R,  567.  6  Bro.  P.  C.  175. 
Baehell  v.  BasheU,  1  ivep.  Temp.  Redesdale,  96.  4  Taunt  297  :  nor  can 
a  power  which  ie  expressly  required  to  be  executed  by  will,  be  executed 
by  any  act  to  take  effect  in  the  life-time  of  the  donee  of  the  power. 
Whaieyy,  Drununnnd,  iuf^d.  Pow  209.     Reidv.  Shergold,  10  Ves  37a 
Anderton  v.  DaiMon,  15  Ves.  532.  Heaiiey  v,  Thomass  ib.  596.^  But  the 
mere  circumstance  of  the  estate  being  limited  to  A.  for  life,  end  '*  alter 
his  death,"  or  '^  then,"  to  be  at  his  duposal,  vn]l  not,  by  implicatioo^  re- 
strain the  execution  of  the  power  to  a  will,  Amm.  3  Leon.  71.     Tomiuu 
r,  Dighton,  1  Com   194.    1  P.  Wms.  149;  although  it  has  been  decided, 
that  a  devise  to  the  testator's  wife  .or  her  life,  and  also  at  her  disposal 
afterwards  to  leave  it  to  whom  she  pleased,  gavf>  her  a  power  of  disposi- 
tion by  will  only,  by  reason  of  the  word  leave,  which  was  not  properly 
applicable  to  a  disposition  by  deed.    Doe  v.  Thorley^  10  Kast.  438.     So 
if  the  bequest  had  been  to  her  for  life,  anfd  then  to  deviee  as  she  might 
think  proper ;  for  the  word  detfite  will  admit  but  of  one  sense ;  though  it 
would  be  otherwise  if  the  bequest  had  been  to  her  for  life,  to  diepoee 
thereof  as  she  should  devise,  andtliink  proper,  which  words  would  giFe 
her  a  general  power.  See  Grace  v.  Wilson,  Rolls,  MSS.  Oct.  I8l  I.  Sugd. 
Puw.  210.    Allhoii^  where  a  power  is  required  to  be  executed  by  will, 
it  cannot  be  executed  by  deed,  yet  if  the  instrument  is  in  its  nature  lea- 
tameotary,jthe  mere  circumstalioe  of  itb  being  in  the  form  of  a  deed^ 
will  not  prevent  it  from  operating  as  a  wilL     Anon,  Dyer,  314  a.  pi.  97. 
Huron  v.  Wylham,  1  Ch.  Ca.  248.    Green  v.  Proude,  I  Mod.  llf .    Eh- 
hergham  v.  Ftncenl,  2  Ves.  jun.  204.  And  although  all  the  eircamflaiieea 
required  by  the  person  whe  creates  the  power,  must  be  strictly  parsa«d« 
yet  tliar*  art  few  eases  in  whith  the  aeurti  re^oire  any  thing  beyond  ^m 
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which  Littleton  *(S.ect  .462,  461.)  puts>  ^hereby  alf^.,    '  (538)* 
gether  altered  ;  yet  it  is  necessary  to  be  kavvyn,  what  the     - 

^-i2 


'  ^  »      *  »  ■■  in 


strict  letter  of  the  power ;  therefore,  where*  a,  writing  uncler^hand  and 
eeal  is  required,  it  need  not  be  delivered,  (Carier  v.  Carter,,  yio9e.-  369), 
althoag^h  writings  under  hanil  and  seal  are  usui|^)^  delivered  al«o ;  so  if 
the  deed  is  required  to  be  dul^  attested,  an  *atte9tation  by  one   witnest 
will  be  suOioient      poulaft,  v   Wellington,  2  P.  W  ms  5:i3,     And  where 
a  power  is  g^ven  generally  without  any  restrictiens  as  to  the  mode  in 
^wliiGh  it  is  to  be  executed ;  or  if  words  of  a  general  nature  only,  such  as 
writing  or  instrument  be  inserted^  it  ma^  be  exercised  either  by  deed  or 
will.    Kibbett  v.  Lee,  Hob.  312.    Roscommon  v.  Fouke^  6  Bro.  P.  C.  158. 
And  where  a  pow^r  is  not  restrained  to  be  executed  \;>y  deed^  a  simple 
note  in  writing,  even  unattested*  would  be  a  good  execution  ef  the  power. 
Saundm  v*  ,Oiren,  2  Salk.  467..  Et  vid.  3  Kast.  440.    ho  whether  it  be  a 
cemmon  law  authority  given  by  will,  or  a* power  operating  under  the  sta- 
tute of  uses,  it  may  be  executed  by  i'eoffme  it  ( Daniel  v.  Vpley^  Latch. 
9.39.134.  d  Jo.  l:J7),  covenant  to  stand  seised  (jStapletons  r.tue,  1  Venti*. 
228.     Dame  Hiisling*s  case,  Raytn.  ^39.  S.  C.  3Kel.  511.     Right  y,. 
Tjioiuu^li  Burr.  1141.     PVykfiam  v.  Wykfiam,  U  Kast.  453  ,  lease  and 
relea^  {Di/*.r  v.  Aivsiter,  1  P.  Wms.   IS'),    10  Mod.  104.  nom.  Gicr  ▼. 
Osseter.    Dighton  y.  Tomlinsony  I  P.  Wms,  149),  or  lease  and  release 
and  fine,  Sugd.  Pow  68  ;  which  mixles,  however^  operate  only  as  an  ap- 
pointment of  th*?  estate,  or  declaration)  of  u?e  under  th<»  power,  lb  d.  201. 
It  has  been  said,  that  ii  a  power  giv^n  generally,  relate  to  real  estate,  and 
the  donee  exercise  the  power  by  wjU,  the  will  must  be  executed  accor- 
ding to  the  statute.or  fraud*,  Lonsrford  v.  P.yre,  1  P.  Wms.  740.  H'airsfaff 
T.  Wagttaffy  2  P.  Wms.  25i\;  but  thi.*  docjrine  has  been  douI'leJ;  and  it 
seems,  according  to  the  better  opinion,  that,  wlicre  a  power  is  given  ge- 
nerally, and  without  reference  to  any  uistrum^^nt,  a  will  i^ade  in  execu- 
tion of  it  need  not  be  in  the  presence  of  three;  witnesses.     Sec  Sugd  Pow. 
201.     A  power  over  real  estate  may  be  reserved  to  be  execut^nl  by  will 
unaUesled,  oi*  attejited  by  only  one  or  two  witiic<?^es.     Dai^  and  ThuaiteSf 
3Ch.  Ca.  69.  PVilkes  v.  Jlolmcss  9  VIod.  485.      So  the  reservation  of  a 
power  to  be  cxecute<l  by  a  writing  in  the  nature  of  a  will,  without  wit- 
nesses, is  equaUy  valid.    LonjJ'ord  V.  Ri^rf.,  \  V   Wms.  740.    13utaman 
cannot  reserve  such  a  power  to  him'^olf  by  his  own  will,  because  that 
would  be  an  evasion  of  the  statute  of  frauds.     Jlubcn^Uam  v.  Fincent^ 
2  Ves  jun  204.     The  mode  in  which  the  uistrunienl  is  to  be  executed  is 
mostly  expressed,  but  sometimes  implied  :  expressed,  as  that  it  shall  be 
signed  ia  the  presence  of  two  witnessps  ;    im4)l;ed,  as  where  a  power  is 
given  to  appoint  an  estate  genemlly  by  deed  or  will,  without  defining  the 
manner  in  which  it  is  to  be  executed,  or  even  ej.pressiiig  that  it  shall  be 
duly  or  legally  execute'],  it  is  implied  that  the  liced  or  will  shall  be  exe- 
cated  in  the  manner  prescribed  for  the  exenution  of  deeds  and  wills  by. 
the  common  and  statnte  law.     ijugd.  Pow.  224.     Therefore  a  deed  made 
in  execution  of  a   power  mu*t  be  sealed,  and  a  will,  in  tiie  case  of  real 
estate,  must  be  executed  accor  lin^j  to  t  le  i^tatute  of  frauds.     1  P.  Wms. 
741.     And  it  is  the  same  where  "a  writing  in  the  nature  of  a  wilPMs 
required.    9  .Vlod.  4i^     But  where  a  powei  to  be  executed  by  will,  em- 
braces both  real  aad.per?onal  estate,  the  will,  although  not  executed  with 
the  solemnities  required  by  the  statute  of  frauds,  yet  may  be  valid  as  te 
personalty,  thou;;h  void  as  to  real  estate.    Dvff  v.  Dalstll,  1  Bro.  C.C. 
147.     If,  however,  a  power  is  given  to  be  executed  by  will,  *'duly  exe- 
cuted aqd  attested,"  one  witness,  at  least,  is  necessary  to  the  will ;  al- 
thoagh  it  is  of  personal  estate,  and  but  for  the  terms  of  the  power  no  wit- 
ness to  the  will  would  hare  been  necessary.    Sander*  v.  Franki,  2  Mad. 
Eep.  147.    A  will  made  in  execution  of  a  power,  not  only  operates  as  an 
eze^ntien  ef  Uie  power,  ^ut  else  in  aiosl  respects  partakes  of  the  qualities 
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of  •  propokwOU  1  ^^  W.    9  Vet.77,6f3;  Uwacftnawa 
•xecotuMi  ol  a  power  is  Uilmlstory  till  the  dmtA  of  the  U 
eolueqiientlj  is  revcicibl»  without  reaerri»g  %  pow«r  of  rcvoa 
renee  v.  WtUa,  2  Bro.  C.  C  *3i9;  whereas,  we  have  seen,  thai 
the  power  is  executed  hj  deed,  the  appoinUnent  eanDot  be 
leas  an  e^jreaa  pawer  of  revocatJoo  is  reserred  in  the  deed.  Aale,  p.  ISS. 
B.  (Q  3).     So  ma  appointment  hy  will  under  a  power  will  tapae  by  ttv 
death  of  the  donee  in  the  tesUtor's  hie-time,  Oke  ▼.  HtatK,  I  Vea.  196. 
Vandtrttt  ▼.  jfcrlsm,  4  Ves.  IT?.    Bwgca$  ▼.  Jlfov^,  10  Vca.  319 ;  bA 
allbeug^h  th^  appointee  sarrire  the  testator,  jet  he  will  only  take  froa 
the  time  of  the  testator^s  death,     ymndentt  ▼.  Atekms  supra.     Ihdu  9f 
MaribfOiigk  r.  Ler^  Goda^iAm,  2  Tes.  6 1.  S^uMf  t.  SimukmuM.  9  Ves. 
616.  The  instmnient  by  whiah  the  power  is  ezeeated,  need  aot  reaae  the 
power.  Cifrt'i  roie,  6  Co.  17.  Srropfk  ease.  lU  Co.  14a  OtQr  ▼.  Dmrner^ 
T.  Raym.  295.     />'^  r.  /)^,  2  P.  Wms.  414;  and  if  the  catete  au^aet 
to  the  power,  be  reierred  to  in  terms  which  include  it.with  the  otfaftr  pva- 
perty  of  the  ap|>ointor,  it  will  be  sufficient,  although  it  be  not  puilieu- 
laiized.     Probert  v.  MTgan^  1  Atk.  441.     It  is  abo  obserrmUe^  that 
where  several  modes  of  executing^  a  power  are  stated,  it  is  in  the  electisn 
•f  Ihe  donee,  in  the  absence  of  a  direction  to  the  oootrmry,  to  exeeata  it 
in  which  of  the  ways  he  please.    Hmnit  ▼.  Berru^  1  Keb.  348.    8oa 
power  ^Fen  to  be  executed  by  a  sing;le  iilstrament  as  a  deed,  may  be 
executed  by  several  assoranccs;,  provided  they  have  such  a  relation  la 
each  other,  that  they  can  be  ron«idered  as  making  to^eiher  but  ooe  as- 
•urance.     Herring  v.  Brmm,  2  Shbw.  185      Hairlcini  v.  Kemtp^  3  East 
410.     So  powei^  of  appointment  and  revocation  may  be  executed  at  dif- 
ferent times,  over  different  parts  of  the  estate,  or  over  the  wbcile  estate, 
but  not  to  the  foil  extent  of  the  power.     Dv^e^s  eas^  I  Co,  173    Sir 
R,  Let't  eatt^  I  Andr.  €7.     Ante,  237  a.  p.  XtA.    And  a  power,  though 
exhausted  at  law»  may  be  but  partially  executed  ia  equity.     Thm, 
where  a  person  havmg  a  power  of  revocation  ami  appointment,  mort{a- 
fS/tt  the  lands  in  fee,  such  mortj^a^^e  in  equity  operates  only  as  a  pai^ 
eiecution,  a  mort^a^e  bein»  considered  in  equity  merely  as  a  seeority 
tor  the  debt     PerkvMV.  H  alktr^  1  Vem;  97.     Thorn f  v.  Thomr^  I 
Vem.  141.  WVi.    Lassrh  v.  Lord  Comwallis^  free.  Ch.  '232.  And  what- 
ever may  be  the  form  of  the  instrument,  if  it  be  in  effect  simply  a  mart* 
^ag^e,  it  will  operate  merely  as  a  revocation  pn  ianiM.     But  where  there 
IS  not  only  a  mort^a^e  but  An  ulterior  disposition  inconsistent  with  the 
former,  it  will  operate  even  in  equity  as  a  total  appointment  ac  revoca- 
tion, unless  there  be  a  declaration  that  it  shall  be  an  ap^^ointment  or  re- 
vocation only  pro  ianio,    Fitsgerald  v.  Faueonberg^  Fitxg.  207.     €  Bra. 
P.  C.  29a    Suj^d.  Pow.  272.     It  is  al«o  observable,  that  although  at 
law  a  different  interest  cannot  be  f^ven  ^m  that  mentioned  in  th^  power, 
for  example— a  chattel  interest  instead  of  a  freehold  ( WKithaek't  case, 
8  Co.  69  b.     Rattle  v.  Popham.  Stra.  99t?      Roe  v.  Prideux,  10  East, 
158.;,  yet  where  the  nature  of  the  interest  is  the  sanie,  an  appointment 
of  a  lesser  estate  than  that  which  the  appointor  was  enabled  to  limit,  will 
be  i^ood  at  law  as  well  as  m  equity.     Sugd.  Pow  447.    Phtip  v.  Bofi 
Ibid.  App.  No.  17.     Bat  where  a  person  has  a  power  of  appointment 
unto  and  among  his  children,  in  such  shares  and  proportions  as  he  shall 
think  proper ;  the  appointor  must  g^ve  the  whole  among  the  childrta ; 
and  although  at  law  any  share,  however  nominal  will  be  a  good  execution 
ofthepower,  1  Vera.  67.  IT.  R.43«.n.  Et  vid.  4  Ves.  786.  l6VeB.». 
^or^an  Y,  Sunuat,  1  Taunt.  289 ;  yet  in  equity  the  gift  of  a  sum  merdy 
illusory  with  reference  to  the  amount  of  the  fund,  and  the  number  of  the 
objects  among  whom  it  ii  to  be  distributed  (as  if  a  man  give  una  of  his 


/ 


CK  ss.ni.     irvDBB  THB  svATirrc  oy  uses.  693 

^And  it  is  to  be  observed  (as  hath  been  said),  that  there    >      (590)* 
is  a  dirersity  between  a  feoffment  of  lands  at  this  day  ^^  ^  ^*  , 

,  Dw£rtity,  <u  to  iht 

,  . , -       : pKuing  of  the  atate^ 

between  a  feoffment  to 
children  10,0002.  kxA  another  only  2#.  6rf.)  will  be  void.  Qibsen  v.  Kimen,  the  intent  to  perform 

1  Vem.  66.  KofMfer««T.  JJrctom,  4  Ves.77l.  Kerv.DuketfRoxbvrgheJfoffor'aUut  wiU,  and 

2  Dow.  199,  «00.     So  where  a  mah,  with  such  a  power  of  appointment,  where  it  is  to  the  UH 
gave  a  proper  share  to  a  daug^hter  at  death*8  door,  at  the  time,  in  this  way  ofsvtch  persomand 
(as  he  would  be  tier  administrator) making  a  g^fttohimset^  it  was  held  bad ;  estaiet  at  he  »haU  ap» 
ior  the  power,  though  discretionary,  mutt  not  be  abused,  but  substantial-  point  hy  wiU. 

ly  executed,  S.  C.   But  all^he  interests  ^ven  to  the  child,  contingent  as  (.Post,  111  b.  112  a.) 
well  as  vested,  must  be  takeii  into  consideration.    Bax  v.  fVhttbreadi  16 
Ves.  15.    The'  question)  whether  an  appointment  is,  or  is  not  illusory, 
must  be  determined  upon  the  ciroumstaiices  of  each  ca^e,  according  to  a 
■oimd  disaretion  :  the  power,  however  large  the  terms,  being  in  some  de- 
gree coupled  with  a  trust  \  but  an  equal  distribution  is  not  required ;  nor 
any  reason  for  the  inequality ;   unless  a  share  is  dearly  unsubstantial: 
Butcher  v.  Butcher,  1  Ves.  &  B.  79.    S.  C.  9  Ves  583.    1 X  vid.  Moeatta  v; 
Lousada,  12  Ves.  123.  Dyke  r.  Syhetter,  12  Ves.  126.  Bax  v.  Whithread, 
10  Ves.  31.     16  Ves.  15.     Where  a  power  of  appointment  extends  over 
diilbrent  funds  airi'ongst  the  same  objects,  part  of  each  fund  need  not  be 
appointed  to  each ;  for  example— if  there  are  two  objects.all  the  realty  may 
b«  given  to  one,  and  all  the  personalty  to  the  other.  Morgan  v.  Sfurman^ 
1  Taunt,  289.    An  appointment,  apparently  illusory,  may  be  justifiM  by 
aireumstaiices ;  as  if  a  child  become  a  bankrupt,  and  has  not  o'  tained  his 
certificate.    Sax  v.  fVhitbread,  supra.     And  where  a  father,  having  ad- 
vanced a  ehild  upon  marriage,  recited  that  as  a  reason  for  giving  her^  a 
amall  share,  it  was  held  not  to  be  illusory.  Brtttow  v.  lVafde\,  2  Ves.  jun. 
366.    Fit  vid.  Smith  v.  Lord  Camelford^  lb.  B96.     Vanderaee  v.  Acelomy 
4  Ves.  771    Long  v.  Long,S  Ves.  446.     Spencer  v.  Spencer^  5  Ves  362. 
Bax  V.  Whiiebread^  supra    But  it  seems  that  in  these  cases  the  provision 
must  move  from  the  person  intrusted  with  the  power  of  appointment.  Mo- 
eaita  v.  Lomdda,  1 1  Ves.  123.  Bdar\.  WhUbread,  16  Ves  &  B.  97.  Sed  vid. 
J^anrfer»««v.  ^c/<wn,4Ves.785  It  is  however  clearly  settleii,  that  it  must 
not  move  from  the  person  creating  the  power,  tftmp  v.  Kerrtp^  5  Ves.  861. 
LysaghtY.  Jltoyte,  supra.    9o  an  illusory  ^rppointmenl  cannot  beset  aside, 
if  the  partitt  have  agreed  to  abide  by  the  intention  of  the  appointor.  Pawtet 
■  V.  Pawlet,  1  Wils.  2^4.  Where  the  fUnd  is  givei^by  the  instrument  creating 
the  power  to  the  objects  i<i  default  of  appointment,  the  dyin^r  without  any 
.  appointment  as  to  a  part  is  considered  equal  to  an  actual  appointment ; 
and  therefore  a  sufficient  share  bein«  permitted  to  descend,  will  prevent 
any  question  of  illusion.     Wihonv.Piggottt^Vei.ywi.oSl.     And  if  an 
appointlnetit  be  made  of  part  of  the  fund,  includihg  some  of  the  objects, 
but  leaving  a  share  not  illusory  to  descend,  and  afterwards  an  appoint- 
'  ment  be  made  of  the  residue,  wholly  excluding  er  giving  an  illusory  share 
to  some,thb  last  appointment  only  shall  be  void,  so  that  the  residue  may 
descend  and  uphold  the  former  appointment.  WUeon  v.  Piggoti,  supra. 
Bt  vid.  1  Ves.  h  B.  101.     Sugd,  Pow.  4'JO.     Where  the  ap|  ointment  is 
Set  aside  as  illusory,  the  fund  is  distributed  eqtiaily  amount  the  objects. 
Otbfon  V.  JTtno^n,  I  Vem.  66.  Et  vid.  Alexander  v.  Alexander,  2  Ves.  640. 
Kemp  V.  Kemps  5  Ves.  859,    'But  an  appoiiitment  to  one  child  under  a 
power  of  appointment  to  one  ormbre,  is  good  if  fairly  made,  Daubeny  v. 
Coekbum,  1  Meriv.  644 ;  though,  if  fraudulent,  it  hat  no  consideration  to 
support  it.  9.  C.     It  is  further  observable,  that  a  condition  cannot  be 
annexed  to  an  estate  created  under  a  power,  without  an  express  authoritv. 
So  that  if  a  parent,  having  a*  power  to  appoint  a  sum  of  money  amongst 
his  children,  qualifies  his  appointment  to  one  of  them,  with  a  condition, 
that  he  shiill  release  a  debt  or  pay  a  sum  of  meliey,  *  the  appointment  will 
be  absolute  and  the  condition  void,  Paipletr,  Pamlet^  1  Wils  224.    Bur- 
leigk  ▼.  FMrten,  1  Ves.  281-    Alexander  v.  Alexander^  2.  Ves.  640. 
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and  a  feoffment  to  the  use  of  such  person  and  per^ons^  and 


Vauheng  ▼.  CockkurtL,  1  M  eriv  645 :   bat  where  an  agreement  is  iind« 
by  one  of  the  objects  of  a  power  to  return  part  in  oonsideratioQ  oS  an  ap- 
pointmcot  in  its  favour,  it  is  a  fraud  m  the  appointee  as  well  as  in  the 
appointor,  both  on  the  other  objects  of  tlie  ()ower,  and  on  the  party 
who  is  t«  take  in  dei'ault  of  appointment.    S.  C.    An  appointment,  al* 
80,  cannot  be  miide  to  persons  not  objects  of  the  power ;   therefore  a 
power  to  appoint  to  children  will  not  authorize  an  appointment  to  grand- 
children.   Alexander  v.  AltxnruUry  2  Vet.  640.     /irutow  v.  JFanU,  3 
Ves.  jun.  336.     kyfUsiler  v.  n  ebitet.  lb.  367.    Smih  v.  Lord  Camel- 
ford^  lb    698.      Qrompt  v.  Barrow^  4  Ves.  jun.  681.    Jidamt  r.  Ad' 
am*.  Cowp  651.  Bntdenell  w  Eltees,  1  Kast.  432.  7  Ves   342.  BuUdier 
T.  HtUchtts  9  Ves.  3H2.     But  they  may  be  appointed  too  with  tha chili's 
consent.     RoutMge  v,  DorrU*  'i  Ves.  jun.  367  '  Langiiome  ▼•  BtaA" 
more,  AmM.  289.     H'hite  v.  6't.  Barbe,  1  Ves.  Sc  B.  399.     A  power  to 
appoint  to  children  living  at  the  parentis  death  includes  a  child  en  venire 
fa  mere  at  that  time.     Heale  v.  Beale.  1  P.  Wms.  244.    Clarke  r.  BUtke^ 
2  Bro.  C.  C,  3'20.  TheUuton  v.  Woodford^  4  Ves.  236.  But  Where  the  as- 
tate  is  settled  on  the  eldest  son,  and  subject  to  that,  a  power  is  given  of 
appointing  ()ortipriB  to  the  young^er  chil«lren  ;  a  younger  child  b^somi^g 
eldest  before  receiving  his  portion,  is  not  within  the  power.    Chadtciek  t. 
Doteman^  2  Vem.  628.    Lord  Te^ynham  v.  H'ebh,  2  Ves.  198.  Lady  X.m- 
eoln  V.  Pelhnm^  11  Ves.  166.     hoirla  v.  Boirf^t^  11  \  e».  l77.  Leakt  v. 
Leake^  10  Ves.  477.     Savage  v.  CurrolL  1  Ball.,  k  6.  265.     A  power 
cannot  be  delegated  to  another,  whether  the  power  relates  to  the  land* 
or  is  collateral  to  it,  it  being  a  principle  of  law,  that  dektgatut  non  pettU 
delegare,     Ingram  7.  Ingram^  2  Atk.  88.    Hamilton  v.  Hoyse^  2  Sch.  k 
Let.  33a  AUxander  v.  Akxandtr,  2  \'es.  640,  Brisiov  v.  ff'arde^  2  Ves. 
jun.  3:i6.  But  where  the  power  is  originally  authotized  to  be  executed  by 
the  donee  and  his  assign*^  and  is  annexed  to  an  interest  in  the  dooee^  it 
will  ^mss  with  it  to  any  person  who  comes  to  the  estate  under  him ;  and 
whether  the  claimant  is  an  assignee  in  fact,  or  an  assignee  in  law,  as  an 
lieir  or  executor.    Hoir  y.  Whi{fieldy   I  Ventr    338,339.     Show.  57.  1 
Freem .  4^6.     So  the  donee  of  a  (^)ower  not  annexed  to  an  interest,  may 
delegate  the  power  by  virtue  of  an  expreti  authority  in  the  deed,  by 
which  it  Was  created      See  Palliter  v.  Ordy  Bunb.  166.    But  the  person 
to  whom  such  a  power  is  delegated,  must  come  within  the  express  words 
authorizing  the  delegation.   See  Cole  v.  Wudt,  16  Ves  27.  Th»t  apower 
is  not  forfeited  by  attainder  for  treason,  unless  where  the  execution  of  it 
is  not  annexed  to  the  mind  or  hand  of  the  donee,  see  Sugd.  Pow.  175. 
"W  here  it  is  forfeited,  it  must  l)e  executed  m  the  life  of  the  donee.    Ibid. 
176.  That  where  a  man  l»as  both  a  power  and  an  interest,  and  he  creates 
an  estate  which  will  not  have  an  effectual  continuance  in  point  of  time, 
if  ft  be  fed  out  of  his  interest,  it  shall  take  effect  by  force  of  the  power, 
see  Roger's  ease^  1  Vent.  228.      Larl  of  Lcieester'e  rose,  I  Vent  278. 
Ante,  p.  441. n.  (C  1 ,.     It  is  intention  that  in  these cas  s  governs :  there- 
fore, whnre  it  can  be  mfdrred  that  the  power  was  not  meant  to  be  exer- 
cised, il  will  not  be  deemed  to  be  executed.     Hookfi4im  v.  HeUet,  2  Ves. 
&  B.  45.     Thus  if  a  man,  having  several  poweVs  over  different  estates, 
and  also  interests  in  them,  should  recite  tlie  power  over  one  estate,  and 
execute  it  in  a  formal  mumer,  and  then  recite,  not  that  he  tiasapowerte 
appoint  the  other  estate,  but  that  he  is  seised  in  fee  of  it,  and  accordingly 
convey  his  interest  in  it  by  leas^  and  release,  the  Utter  estate  would  be 
held  to  pi^  out  of  his  interest,  and  not  by  foroe  of  hiy  power,  simply  oo 
the  apparent  intention  not  to  execute  the  power.    Maundrell  v.  A«im- 
drtU,  7  Ves.  667.  10  Ves    246.    £t  vid.  6  East  105,  106.    Adney  v. 
Field,  Ambl.  654.    Sugd.  Pew.  292.    Whcr«  net  only  the  oae  is  ap- 
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will :  for,  io  the  first  case,  the  land  passeth  by  the  will^ 


pointed  ander  ih»  power,  bat  nUa  the  estate  is  conveyed  bj  force  of  the 
interiest,  the  rale  appear*  to  be,  that  the  instrument  shall  be  construed 
either  an  appointment,  or  a  release,  a!i  will  best  eff^t  the  intention  of 
thepartio.  l^id.  ^6.  CexT.  Ch<imjberlain,  4  Ves.  631. 
•  Sdly.  With  respect  io  the  effect  of  the  execution  of  a  power. — ^We 
have  seen,  that  in  whatever  mode  the  power  is  exercised,  whether  by  ap 
act  inter  met,  as  grant,  bargain  and  sale,  leas^  and  release,  covenant 
to  stand  seiaedr  feoffment  and  fin^  or  by  a  will,  the  instrument  in  evety 
ease  operates  strictly  as  an  appointment  or  declaration  of  the  use ;  and  aa 
there  cannot  be  a  use  on  a  use,  the  bargainee,  ko.  takes  the  leg;al  estate, 
the  appointment  being  made  to  him ;  .and  if  any  ulterior  use  is  declared, 
it  operates  merely  at  a  trust  In  equity.  Supra,  pt  SST,  688.  Su|<d.  Pow. 
330.  S  Prest!  Conv.  483.  And  an  appointment  in  pursuance  of  a  pow- 
er operates  under  the  statute  of  usep,  not  as  a  conveyance  of  the  land,  but 
as  a  substitution  of  a  new  use,  in  the  place  of  a  former  one;  and,  in  ge- 
neral, a  deed  executing  a  power  ctumot  be  considered  as  a  new  aliens 
tion,  or  independent  conveyance,  La4y .  Oreskam**  mj«.  Mo.  26t ;  but 
there  are  cases  in- which  a  deed  ejtecutiug  a  power  is  for  .many  purposes 
considered  as  a  substantive,  independent  instrument.  Thus  an  appoint- 
ment under  a  power  is  considered  as  a  conveyance  within,  the  re^jrister 
acts ;  ind,  if  not  registered,  will  be  postponed  to  a  subsequent  moi^gage 
duly  registered.  ScrttfUn  v.  ^utncey,  2  Ves.  413.  And  a  deed  execut- 
ing a  power  has  been  deemed  t!  eonoeyanct  within  the  statute  37  Eliz.  c. 
24.  S  Ves.  65.  £t  vid.  Barilttt  v.  Ramtdm^  I  Keb.  670.  So,  although 
the  estate  did  not  originally  belong  to  the  donee  of  tho  power,  and  the 
estate  created  by  the  appointment  is. Considered  as  limited  by  the  deed' 
creating  the  pow'ert  yet  a  person  deriving  title  under  an  appointment,  is 
considered  as  claiming  imder  the  donee,  within  the  meaning  of  a  covenant 
by  him  for  quiet  eojoytnent  against  anjf  penon  claiming  under  him. 
Uwrd  V.  Fkichert  D6ugl.  43.  Sugd.  Pow.  324, 335.  It  is  ako  observa- 
ble, that  estates  created  by  the  execution  of  a  power  t^ke  eff^i  precise* 
]y  in  the  same  manner  as  if  created  by  the  Original  deed.  As  if  a  gene- 
nl  power  of  appointment  be  given  to  a  man  by  deed,  4nd  he  by  virtue  of 
his  power  limit  the  estate  to  A.  for  life^  with  remainder  to  his  children  in 
strict  settlement,  these  limitations  will  take  e£EiBCt  as  estates  limited  by 
the  o^iginal  deed ;  and  in  exactly  the  same  way  as  they  would  have 
done  had  they  been  limited  in  that  c^ed  by  the  grantor  of  the  power. 
MiddUton  v.  Crofti^  2  Atk.  661.  The  appointee  takes  under  th^  power 
as  if  ioserted  therein :  but  not  so  as  to  take  by  relation  from  the  crea- 
tion of  the  power,  as  in  ease  o(  an  assignment  in  a  commission  of  bank- 
ruptcy, that  is,  by  force  of  the  statute,,  and  to  avoid  mesne  wrongful 
ads.  Ptr  Lord  Hardwicke,  Duke  of  Marlborough  v.  Lord  OodoipSUnf 
2  Ves.  61.  Where  a  person  s^^tles  his  estate  to  the  Use  of  himself  for 
life,  remainder  over,  reserving  to  himself  a  power  of  revocation-,  and  exe- 
cutes .  his  power ;  he  becomes  immediately  seised  of  his  former  estate^ 
without  any  entry  or  claim ;  because,  as  he  is  already  in  possession,  he 
cannot  enter  on  himself,  and  a  claim  is  unnecessary.  Ante,  237  a.  p.  124. 
Where  an  estate  is  limited  to  such  uses  as  a  man  shall  appoint,  and  in 
default  of  appointment  to  him  in  fee,  as  he  is  seised  in  fee  until  appoints 
ment,  his  wife  becomes  entitled  te  dower ;  but  if  he  executes  his  power 
of  appointment,  a  new  use  arises,  and  vests  i:i\the  appointee,  and  the  fee- 
simple  originally  limited  to  the  appointor  ceases,  by  which  means  it  is 
supposed  that  hia  wife's  right  to  dower  will  b1s<o  cease.  See  Cave  v.  Hoi- 
ford^  3  Ves.  657.  Cox  v.  Chamherlams  4  Ves.  6^1.  MaundrtU  v.  Maun* 
drtll^  10  Vesw  246. .  However,  in  order  to  prevent  this  question  from 
arising,  i»  the  point  has  not  been  expressly  decidedt  it  is  usual,  in  the  li- 
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"(599)*         and  not  by  the  *feoflfme&t ;   for.  liter  the  feoffment  ihm 
feoffor  was  seised  in  fee-simple  as  he  was  before  i  biit,  ia 


mitrntiom  to  btr  dowvr,  to  gi^*  *n  intarpoitd  «Ute  in  definilt  af  appoiiit- 
mont  to  a  tnistM.  99gd.  Pow,  39t.  But  it  is  «lMr,  thtt  &  pftw«r  to 
'craote  loaaas,  or  any  othftr  eitate  to  take  effect  in  pOMwiop»  wiU  eoB* 
trol  and  oTor-reach  all  the  eatat*a  in  the  aettlemeot  Btnctih  r.  fVir^ 
rmnd.  Cart.  111.  Thlboi  ▼  TVpper,  8kin.  4S7.  BeaU  ▼.  Btmk^  1  P. 
Wms.  M4.  ^M^  and  /Ibtjey,  5  Vet.  848.  8iaiikh»ute  ▼.  Bomffen,  10 
Vei  4&3.  But  the  execution  of  «  power  wiU  not  defeat  an  estate  pi^- 
Tioutiy  created  by  the  penon  wbe  executes  it.  Oifdrighir.  Ctffer, 
Douicl.  477  •  Where  several  powers  have  been  given  by  tim  saae  deedi 
and  two  or  more  of  them  are  executed,  and  no  proviaoB  iias  bete  made 
in  re^rd  to  their  priorities,,  the  priority  of  the  estates-  created  under 
them  must  'be  construct  according^  to  the  intention  of  the  settlement,  and 
the  object  of  the  powers.  Yellend  and  FrUhs^  M».  7M.  It  is  mostly 
usual,  however,  to  provide  by  the  settlement  for  the  priority  of  the  seve- 
ral powers  contained  in  it.     Ante,  p<  578.  n.  {A). 

4thly  With  respect  to  equitable  relief;  in  ease  of  a  defeetive  ezectttiea 
of  a  power.^^There  are  three  cases  in  whidi  equity  vriH  rriaeve  antnst 
e  defiMtive  execution,  Ut  Where  there  is  a  consideration,  as  in  &ve«r 
of  a  purohaser  {FothergiU  v.  FeiVrftl^  S  freem.  t67.  3  Ch.  €•*.  6%i 
Cowp.  287  ),  which  term  includes  »  mortga^  and  a  lessee  (Satktr  v. 
HUL  i  Ch.  Rep.  t  \t^,Brmdley  v.  Brmihy,  C  Vem.  163.  TVi^or  v.  IP^ce. 
ler,  <2  Vem.  564  Jtnninf^  t.  Moft^  lb.  009.  Reid  v.  SherfgM,  10  Yea. 
370.  Mamd  v.  Bfake,  4  Dow.  i64.1,  or  in  fiivonr  of  a  ortcfitor  {Fhtker- 
gill  V.  Fe/Acrj^l/,  supra.  PoUmrd  v.  Oreeiwil,  1  Ch.  Caft.  10.  1  Ch.  Hep- 
98 .  ^ilke$  V.  HolmeM,  9  Mod.  485.  UheH  v.  BeanA,  1  Vep.  S15.  Bixbg 
Y.  Ele»,  t  Bro.  C-  C;  335.  ^  Dick.  688.),  wife  (Cowp.  fi67  /bl&»ii/  v. 
FoihergiU,  lupra.  Laijf  Clifford  v.  F^arlof  BuHmgiifH,  t  Vem.  387.  C^ 
rentry  v.  Coventry,  3  P.  Wms.  922.  Ibid.  7QS.  Wykham  r.  ITyMom,  !S 
Ves.4^.)i >^ ^1  * 7' ^  ^^^  '^^>' 'I  (Sarih  v.  Lady  Bim^y,  Gi)b.^Eq. Rep. 
166.  Sneed  v.  Sneed,  .4mbl.  64.  Cowp.  364, 9BS,  367.),  or  in  fevouv  of  a 
mnrriege  consideration^  and  although  the  power  was  exeduted  after  the 
marria^.  FoUurgiU  T.  FoihfrgUL  supnu  Hervey  v.  Herregh  1  Atk. 
661.  Churehman  v.  Hervey^  AmKl.  335.  But  tiie  same  eqtti^  b  not 
extended  to  a  natural  child,  F^naker  r  /ioAtfison,  Preo.  Ch  476«  7V>- 
dor  V  Aruon^  3  Ves,  583;  nor  to  a  rrendchild.  Perry  v.  IPAslsftMrf,  8 
Ves-  S44,  and  see  the  cases  there  cited ;  nor  to  a  brother  or  sister,  Croed- 
Wfti  V.  Gootfftyii,  1  Ves  228.  Oorinf  ^.  AVm^  3  Atk.  189 ;  nor  to  a 
nephew  (Strode  v.  Buuettn  2  Vem.  821.  JIforilon  v.  Chvfon^  S  Bro.  C- 
C.  170.  Piggot  T.  Penftrfy  Com*  250.)  oroousin,  TVidsr  v.  .^iimii,  3 
Ves.  583. ;  tior  to  a  hvsband  (Moodie  v.  /2nd,  1  Mad.  Rep  518,  mdcss 
he  is  a  jntrekaeer  by  marriage,  Sergiton  v.  Henley,  2  Atk.  412.),  or  a 
mere  volunteer.  Smith  v.  Arhton,  2  Freem.  t^^'fO;  3  Ch.  Cas.  113. 136. 
Ser^TMon  v.  Sealep,  3  Atk.  415.  Oodmrt  v.  KiUkn^  Ambl.  684.  And  it 
seems  that  a  defective  execution'  in  favour  of  a  stranger  cannot  be  sop- 
plied  so  as  to  give  the  fund  to  creditors.  8ee  Sugd.  f  ow.  349.  The  per* 
ion  apply in{f  for  relief  must  have  A  preferable  equity  to  the  p^son 
a^inst  whom  he  seeks  relief.  Jevert  v,  /eeers,  Dom.Proe.  1734»  Sugd. 
Pow.  344.  MorUotk  v.  ^ti/Mr,  10  Ves  392.  But  it  seelns  that  a  delect 
may  be  tupplied,  ahboug^h  all  the  objects  are  diildrcn.  Sugd.  Pow.  350. 
Where  therte  are  several  defective  executions,  equity  will  supply  the  de- 
fect in  the  last,  in  order  to  ^effectuate  the  intent  of  the  parties.  Hen^ 
V.  Hervy^  supra.  And  generally,. if  ^e  intention  to  exeeote  tiie  power 
clearly  appears  in  writing,  it  is  suffideni,  whether  it  be  by  coTenant  ( A- 
ihergill  V.  FBihergUl^  supra,  ^fr^issn  v.  Semley,  supra.  Et  vM.  15  Ves. 
173.},  request  by  will'  {Ferrum  v.  Femon,  Ambl.  1,),  or  hf  a  writta 
Qontraet^  not  wider  seaL    Skmmm  r.  BradrtreeU  1  Rep.  Teup.  Redcf- 
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the  latter  case,  the  will  pursuinj^  his  power  is  but  a  direc* 
tion  of  the  uses  of  the  feoflrnent ;  and  the  estates  pass  by- 
execution  of  the  uses,  which  were  raised  upon  the  feoff*. 
ment ;  but  in  both  cast's  the  feofiees  are  seised  to  the  use 
of  the  feoffor  and  his  heirs  in  the  mean  time  ;  and  all 
this  and  much  more  concerning  this  matter  bath  been 
adjudged  (c). 
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dale,  62,    MoriUek  r.  Butler,  10  Ve^  2W.    So  «tiiity  wiff  supply  the- 
defect  where  a  man  pron^isea  by  letters  to  gjaiit  an  estate  whicli  he  can 
only  ilo  by  exercue  of  his  power.     Cmmpbeil  t.  Lioeh^  AmiA.  740.    So- 
if  the  inteatioQ  appear  from  a  recital  in  the  deed  of  appointment  (Wiisoi% 
T.  Piggot^^VvB^  jiMi.  351.),  or  from  an  answer  to  a  bill  in  chancery 
(Carter  w.  Carter^  Moee.  365     Fortesquk  ▼.  Oreg^Tf  5  Ves.  653.),  or 
from  a  covenant  in  the  ori^nal  deed  (Sarth  v.  Ladjif  Blar^ray,  supra.)^ 
it  wiU  amount  to  an  eqaitable  executioo  of  the  power.     But  there  mint 
be  a^refcrenoe  to  the  fund  to  show  the  party's  intention  to  execute  the 
power,  or  the  party  must  be  in  postetsion  of  no  other  fund  upon  which 
the  covenant  can  operate.    Jaekton  ▼.  Jaehmm^  4  Bro.  C  C.  462.    HtU 
T.  Hde^  2  Ch.  Oas.  2«,  29  87.-    1  Vem.  406.    Jorui  v.  Tmker,  2  vJerir^ 
S33.  ^.  Equity  supplies  a  defective  execution,  where  there  is  any  fraud' 
{Ward  V.  BtMtk,  3  Ch.  Cas.  6if.     Piggot  v.  Penrice,  €om.  250.     Free. 
Ch.  471.    Stiles  v.  Courper,  3  Mk.  692.     Skannan  v.  Bradtlrtet,  supra*. 
A/um.  fluob.  53.  Stratford  v.  Lord  Jildbarottgk,  I   Ridgw.  ?.  C.  '28  L> 
or  surprise  accompanied  with  fraud  and  circirmventiefft.  3  Ch.  Cas.  1 14« 
1 15.    3d.  So  equity  will   relieve  wher^  the  party  w«b  prevented  from 
•xectttin^  his  power  by  accident  or  disability.    See  Earl  of  BaUC»  eoMt^ 
3  Ch.  Cas.  68.     Et  vid.  Cowp.  267.     Piggol  v.  JPemvts  supra.    Lastly^ 
equity- will  relieve  against  a  defective  execution,  aIthoug;h  it  be  by  dee<l 
instead  of  will  (7oKsl  v.  7o//e/,  2  P.  Wms.  489-    &  C.  Mose.  46.  SnetA 
V4  5neei,  Ambl.  64.    Cowp.  261,  265.),  er  altho«^^  there  are  two  wit- 
nesses instead  of  three  (Parker  v.  Parker,  GxVtK  Eq.  Kep.  168.     Cotter 
V.  La^er^t  P   Vfaa,  623.  Mose.  227.    Sergi$on  v.  Sco/cy,  2  Atk.412. 
Godwin  v.  Fiihert  I  Bro.  C.  C.  367.  Wade  v.  Paget,  1  Bra.  C.  C.  365.)^ 
orthoufha  seal  be  wanting^.  Smith  v.  Axhton,  Finoh  273.    3  Keb.  55 1» 
1  Ch.  Cas.  263«  264.     1  Freem.  388.  3  Ch.  Cas.  69^  106 ;  and  although 
the  subject  of  the  power  be  real  estate,  yet  t^is  relief  is  {.fforded  as  well 
where  the  defective  instrument  is  a  wiU»  as  where  it  is  an  act  inter  vitot, 
IVtikee  V.  Holmet,  9  Mod,  485. 1  Rep.  Temp.  Redesdale,  60  n.  1  Dick. 
105.    2  P.  Wms.  228.     Sugd.  Pow.  360.     But  the  non-execotion  of  a 
power  is  in  g;eneral  never  aided,  ArundeU  v.  Pkiifoty  2  Vem.  69.     Tom* 
hyK  V.  Sandyt,  2  P.  Wms.  i28.  n.  Wilm.  33.    BvU  v.  Vardy,  \  Ves.  jnn, 
272.    Piggot  V.  Penriee,  Com.  250.    Gilb.  £q.  Itep.  138:  unless  the 
power  is  in  nature  of  a  trust.     Oarfoot  v.  Oarfoot.     1  Gh.  Cas.  35. 
OiciUiams  v.  Roteeii,  Hardr.  204.    ArUif  v.  />oy/,  1  Ch.  Ca?.  180.     t 
X)h.  Rep.  89.  Hom.'Amijf  v.  Outeer  t  Witeheot  v.  Sooth,  \  Ch.  Rep.  97. 
Hj/er  V.  Wordale,  2  Freem.  135.    Loeiffn  v.  Loeion,  Freem.  136.     Car^ 
vill  V.  CarviU,  2  Ch.  Rep.  166.     As  to  equitable  relief  in  the  case  of  de- 
fective execution  of  keasingp  powers,  see  ante,  p.  440.  n.  (C  I).    WitK 
respect  to  the  extin^ishment  and  destruction  of  powers,  see  ante,  p. 
458.  n.  (L),  and  p.  578.  n.  ( A).— [Erf.J 

(C)  Before  dosmg^  this  chapter,  it  may  be  proper  to  consider,  1st.  What 
nsee  are  not  execut^  by  the  statute ;  and,  9Uly.  The  nature  and  general 
doctrine  of  trusts. 

1st,  As  to  what  uses  are  not  executed  by  the  statute  — We  have  seen, 
that  for  the  execution  of  an  use  ^here  must  be,  1st  A  persoa  tnied  tath* 
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uw ;  2d1  J.  A  eestui  que  nw  tn  use  ;  3<ny.  A  u«e  in  etu^  sett,  in 
fioiy,  reventoii,  or  remainler;  4thly.  An  «state  or  seisin,  oCit  of  which 
the  me  v  toorise;  for  the  worJr  of  the  stxtute  are^ that  the  estate  of 
such  person  seised  to  the  u^e  shall  be  adjud<^ed  in  eeihti  que  use^  &c  1 
Go.  1^  a ;  anil  if  these  requisites  do  not  concuff  there  can  be  n*  execu- 
tion of  the  use.  Therefbfp  contingent  usc",  tturing;  the  suspense  of  the 
continjoncy  cannot  h#»  executed  by  the  statute.  Bac  Uses,  45.  1  Sand. 
194.  \J*e*  inntf^'l  of  cnpyiuikt  estates,  alsn^  are  not  within  the  statute  of 
U}«es.  Co.  Copyli.  .">4.  C'ro.  Car.  44.  2  Ve*.  'ioT.  ^nJ  as  the  statute 
wa«  made  pr»'vioii«.1y  to  tlie  statute  of  trills,  U2  &  34  H.  8,  it  seems  t* 
follow,  that  the  former  does  nut  extend  to  dtvt$es  to  u<)e8.  But  as  the 
te<:tator^s  intention  h  ^rt.'nerdUjr  the  ^uide  in  casf^a  of  devises,  it  h»s  beea 
repeatedly  determined,  that  if  A.  devise  to  B.and  his  heirs,  to  the  u«eo^ 
or  in  tru<t  for  C,  and  his  heirs,  or  in  trust  to  permit  C.  and  his  heirs  to 
take  tlie  profits,  it  shows,  ihut  the  t«fslator  intended,  thatC.  should  hare 
the  Ir^al  e<!iat>-  in  lee ;  and  the  law  will  therefore  {^ive  thedeme  saeh  an 
operation.  1  Vern.  79.  413.  2  Salk.  679.  2  Atk.  573.  2  P.  Wms- 
VM.  Doe,  d.  Leicester  v.  /i/^jfj,  2  Taunt.  109.  Brydges  t.  fVcUan,  1 
Ve^.  &  B.  137.  B*il  it  is  oiourly  settled  that  in  the  case  of  a  devise  to 
the  iise  .  f  A.  for  (/7'e,  remHirulfir  over,  this  cannot  take  effect  by  way  of 
use  executed  by  the  statute,  because  there  ts  no  sewn  to  serve  the  use; 
but  still  the  c^«tui  que  use  will  have  thelesfal  estate.  1  Sand.  206.  So 
nlthon:;h  a  feoffment  in  too  to  the  use  of  the  teoffor  for  lile«  and  after  bis 
d'^eea.oe  tJiut  J.  S.  shaft  inke  the  profits^  be  an  ute  executed  in  J.  S. ;  yet 
it  i?  olenr  that  if  there  be  a  conve^'ance  in- trust  to  pay  over  the  profits, 
{:>fimx(m  V.  Turners  1  Kq.  Ab.  ;i«3.  aSt/rcjVr  v. /f //ton,  2  T.  R- 444. 
15  Ve?!.  XI  \,  Skaplandw  Smithy  1  Bro./C.  C.  75.  Doe  d,  I^^eieeMer  r. 
yiiiTA'',  supra,)  or  to  convey,  ( Huberts  v,  Dixirefh  1  Atk.  607.  Bac.  Uses, 
8),  or  to  sell,  {Haz»fiair  v,  Speneery  2  Atk.  578),  the  le^l  <»tate  will 
vest  in  the  tni'>tee!»  in  order  to  enable  theni  to  pay  over  the  profits.  So 
it  is  in  cu"^  of  a  trust  to  permit  a-  teme  covert  to  receive  the  profits,  jot 
to  \^y  the  same  to  her  separate  use.  Pybu*  v.  Smttli^  3  Bro*  C.  C.  340. 
Ui-nry  v.  PitrceJ,  Foaru.  75.  J^ntiU  v-  Savnders^  I  Veni.  415.  Bfuh  r. 
Alhn^  5  MchI.  {ji.  As  to  the  extent  of  the  leo^l  estate  vested  in  trustees 
under  trusts  ot  the  above  doscription,  see  />o«,  d.  White  v.  Simps97u  5 
Ku<t.  \C>-Z.  Joties  V.  Say  and  Sele,  8  Vin.  V6'2.  pi.  19.  3  Bro.  P.  C.  113. 
I  Ves.  144.  Btt^shaw  v.  .V;irncer,  2  Atk.  r>70--n577.  1  Vea.  142—144. 
Gilison  V.  Ropers,  Ambl.  9:1  fVri^ht  v,  i-'cnr.ton,  ib.  3G0.  Harion  v- 
Harfons  7  T.  K.  Giy'Z.  It  has  been  d«rterninied,  that  terms  of  years  or 
other  clwittel  interest  cannot  be  limit«Hi  tausos,  as  the  statute  speaks  of 
persons  siised  to  the  u«.e  of  iinother.  and  the.  word  "  seised*'  is  only  appU- 
cuble  to  th^  posspssinn  of  a  treehold  estate,  liac.  Uses,  42.  .And  that 
no  use  limited  upon  a  we  can  be  executed  by  the  statute;  and  thcreforo- 
if  t!icre  be  a  conveyance  to  the  il«e  of  A*  and  his  heirs,  to  the  use  of  B, 
and  ins  h»Mr!«.  thi?  u«e  cannot  be  execut*>d  in  B.  7)/rrers case^  Dyer,  155 
a.  Sainhaek  v.  Dalian^  Toth.  1  Atk.  591.  So  if  land  be  limited  to  A. 
and  his  heirs  to  the  iut»  nt,  or  in  tru«t  that  B.  and  his  heirs  may  receive 
a  rent  thereout  to  the  use  of  C.  and  bis  heirs,  the  le^-al  estate  in  the  rent 
will  vest  in  >.  by  the  fifth  clause  of  the  statute,  because  the  ^isin,  oat  of 
which  the  rent  arises,  is  conveyed  to  A.  and  upoti  the  limitation  of  such 
rcrjt  to  B.  the  statute  is  satisfied.  Chaplin  v.  Chaplin^  3  P.  Wins.  229. 
2«Hy.  As  to  the  nature  and  srenend  doctrine  of  trust*. — The  strict  con- 
struction which  the  jud^eu  put  on  tli.e  statute  of  uses,  in  determining^ 
that  there  were  uses  t«  winch  the  statnte  did  not  transfer  the  possession, 
defeated,  in  a  «jreat  meH^nre,  itj«  intent:  as  Vjy  this  means  uses  were  not 
entirely  abolbhod,  but  still  eontmued  sej)aratt'  and  tl!j»tinct  from  the  legal 
estate  ;  and  were  taken  notice  of  and  .-supported  by  the  court  ol' chance- 
ry, under  the  name  of  trusts.  A  trust  is?  therefore  a  use  not  executed  by 
the  statute  27  H.  8  ;  for  oriicinally  the  words  use  and  tntst  were  perfect- 
ly synonymous,  and  are  both  mcntionetl  in  ihe  statute.  But  as  the  pro- 
vision* of  the  statute  -were  noi  deemed  coextensive  with  the  various 
modosof  creatint;  u«p*,  *uch  uses  as  were  not  provided  for  by  the  statute, 
?rere  left  to  their  former  jurisdiction.     1  BI.  Kep.  136.     1  Cru.  Di^. 
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458.  And  this  jurisdiction  extends  not  only  to  trusts  declared  upon  a 
le^al  estate  in  fee,  but  to  those  declared  upon  the  estates  of  tenants  in 
tail,  for  lifc^  and  years,  and  to  special  trusts.  A  trust,  j^enerally  speak- 
ing, may  be  defined  to  be,  a  right  on  the  part  of  the  cestui  que  trust  to 
receive  the  profits,  and  to  dispose  of  the  lands  in  equity.  1  Mod.  17.  B$f.t 
in  the  case  of  S!)ecial  trusts  for  the  accutnuLation  ,of  profits,  the  sale  of  * 
estates,  or  the  conversion  of.  one  trust  fund  into  another,  the  cestui  que  1 
trust  cannot  interfere  until  such  special  trust  be  satisfied.  1  Sand.  214.  i 
Tljiere  is  a  distinction  between  a  trust  execnttd^  and  a  trust  ex^ntion/,  A  '  | 
trust  executed,  is  where  an  estate  is  convey^il  to  the  use  of  A.  and  his 
heirs,  with  a  simple* declai-ation  of  the  trust  for  B.  and  his  h«*irs,  or  the 
heirs  of  his  body ;  in  which  case  the  trust  is  perfect,  and  it  is  «aid  to  be 
executed,  because  no  further  act  is  necessary  to  be  done  by  the  trustee 
to  rajse  and  give  effect  to  it ;  aiid  riocause  there  is  no  ground  for  the  in- 
terference of  a  court  of  equity  toadfix  a  toeanin*  to  the  word*  doclarato- . 
ry  of  the  trust,  which  they  do  not  legally  import.  8o,  in  theVa.e  of  a 
will,  a  trust  is  said  to  be  executed,  where  the  tpstator  has  given  complete 
directions  for  settling  his  estate,  with  perfect  limitations.  A  trust  execu- 
tory, is  where  articiss  of  agreerrient  are  made  in  contemplation  of  mar- 
riage, and  consequently  preparatory  to,  a  settlement,  or  wh^re  in  a  will 
the  testator's  direcUonsiare  incomplete,  and  are  rather  minutes*  or  instruc- 
tions. In  the  cases  of  trusts  executed,  legal  expressions  will  have  a  i 
strict  legal  effect,  as  in  immediate  d^vise^  at  law,  thoUij^h,  perhaps,  con-  / 
trary  to  the  testator's  intention,  Shair  v.  JFrtgfi,  1  Rq.  Abr.  184.  Jones  / 
V.  M9rgan,  1  Bro.  C.  C.  206.  /^oole  v,  J^oole,  3  Bos.  &  P.  620 ;  but  in  | 
the  cases  of  executory  trusts,  the  cburt  will  consider  the  intention,  and  I 
direct  tlje  conveyance  according  to  it,  fVhitti  \\  Carter^  Ambl.  91.  Gatlh 
▼.  RcUdmn^  2  Ve«,  655  ;  and  words  cf  limitation,  "as  heirs  of  the  body," 
will  be  oop!«trued  as  words  of  purchase,  if  the  testator  has,  by  expres- 
sions in  his  will,  6hown  an  intention  th^t  they  should  not  be  construed  in 
the  former  sense.  Glenorehif  v,  Jio^teeM^  (Ja.  Temp,  Talb.  319.  I'apil- 
Ion  V.  Foiec,  2  P.  VVms.  471.  Ba^xhaw  v.  ^pcacer^  2  Atk.  570. '581. 
fVkite  V.  Carter,  Ambl.  670.  Bustard  v.  Probi/,  '2  P.  Wms.  478.  n.  Read 
V.  Sndl,  %  Aik.  642.  Leonard  v.  Karl  of  Sussex;  2  Vern.  526.  Roberts 
V.  Dixwell,  1  Atk.  607.  Et  vid.  Sta7iiei/  v.  Stanley,  16  Ves.  491.  I 
Mad.  Ch.  446.  1  Sand.  24tt,  249.  The  execution  of  executory  trust* 
created  by  deed,  is  th^  same  as  of  executory  trusts  created  by  will.  12 
Ves.  227.  Ante,  vol.  1.  p.  775.  n.  (D.  And  in  the  execution  of  an  exe- 
cutory trust  the  court  will  direct  a  limitation  to  be  inserted  in  the  settle- 
ment to  preserve  contingent  remainders,  Baskerrille  v.  Baskenntle,  2 
Atk.  279.  Stainfbrd  v.  [{obart,3  Bro.  P.  C.  3!  ;  and  both-  in  wills 
(Green  v.  Stephens,  12  Ves.  419.  17  Ves.  64.  Mttrryatt  v.  Toirnfei/,  1 
Ves.  102.  104.)  and  marriage  articles.  cross-ren»ain(iers  may  be  raised  by 
implication.  Twisden  v.  LorJfc,  Ambl.  QQrX  West  v.  Erissey.  2  P.  Wms. 
349.  Duke  of  Richmond  V.  Lord  Cado<ran,  cited  17  Vc.  67.-  Ante,,  vol. 
1.  p.  774,  775.  n.  (I).,  As  to  the  difference  between  a  trust  and  an  equi- 
ty of  redemption,  see  ante,  p.  38.  n.  (Z).  Turkcr  v.  Thurston,  17  Ves. 
133.  Besides  the  direct  modes  of  creating  a  trust  estate  by  limiting' a 
use  upon  a  use,  by  limitations  to  trustees,  to  pay  over  the  rents,  of  lor  the 
separate  use  of  a  married  woman,  or  to  «ell,  or  rai^e  money,  and  by  limit- 
ing copyhold  estates,  or  t^ms  for  years  in  trust,  which  have  been  al- 
ready noticed,  there  are  several  other  cases  in  which  trust  estates  arise 
from  the  evident  intention  of  the  pju-tics,  which  are  enforced  by  tjjie 
court  of  chancery,  and  are  usually  called  resultir>g  irusts,  or  trusts  by  im- 
plication. As  where  articles  are  entered  into  for  ll*e  purchase  of  an  es- 
tate, a  trust  immediatelv  result<»  to  the  purchaser.  1  Ch.  C'a  39.  .'^f/ter- 
ley  y.  Vemor,  9  Mod.  78.  So  where  an  <*?tate  is  purchased  in  the  rmmo 
of  one  person,  and  the  money  or  con«'i<,l,erution  i«  paitl  by  another,  there  is 
a  resulting  trust  in  favour  of  the  person  who  paid  the  consideration. 
Lloyd  v.  SpilM,  2  Atk.  150,  WiUh  v.  IVilhs,  ^  Atk.  71.  GaseoiirnP.  r. 
Thunng,  I  Vern.  366,.  /mr/i  v.  FincK  14  Vw.  50.  And  it  is  the 
tame  with  respect  to  a  joint  advance  upoi»>  a  purcba&e  in  tlie  name  of  one. 
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^      ffrify  T.  Steele^  H  Ves.  &  B,  388.    And  tueh  r«staltiiif  traib  by  impUcft- 

thin  of  l«w  need  no  dectHratien  of  trust,  bat  are  lavetl  by  the  SOtb  aec- 
.«tion  of  the  statute  ot  frauds,  which  provid<t  ^Uhat  all  conveyanoea, 
^here  trusts  and  confideiicesish^l  arise  or  result  by  impLicatioo  of  law, 
«juiU  be  as  if  tfalt  act  had  i^ever  been  made.'*  1  P.  Wms.  1 1^  S  Ventr. 
^1.  And  it  may  be  here  remarked,  that,  though  th^s  statute  euacta 
that  all  declartttions  and  ereations  of  trusts  of  laiids  or  heroditamenii 
must  bo  in  writing,  yet  a  note,  or  memorajidum  iii  writing,  from  a  troa- 
tef',  promiHii):  to  execute  a  declaration  of  trusts  {hellumy  t.  ftirrots.  Ca. 
TeaiD..  Talb.  97.)i  or  confessing  that  he  purcliaset^  lands  with  another 
inan''s  intviey  {La%e  v.  Oightim^  Ambl.  409.  AmhrDte  y.  Jimkme^  I  P* 
\Vm».  3'i3.  RyaU  v.  RyuU^  I  Atk.  59.),  or  a  bond  from  a  trustee,  either 
to  pertorm  the  trusts  of  a  conveyance,  ia  which  no  trusts  are  mentioned 
<Joo.iioin  r«  Cuftr.r,  Kiiich.  3.'>6. ),  or  (n  make  an  assignment,  iU  his  cesfsia 
if  tie  tnt»t  alialt  direist  {Moorcrofl  r.  Dowdtng^  2  P.  Wms.  :S14.)i  or  a  re- 
«iLal  in  a  purchase  deed,  that  the  oonsideratioa  money  belonged  to  a 
third  person  (ATtHb  v.  Webk.  Free  Ch.  84.  Deg  v,  /ieg.  2  P.  Wbh. 
416.  RffuU  V,  RytUl^  supra.^  an  answer  in  chancery,  confessing  a  troflt 
ilhmploH  V.  ISpewer,  ^  Vern.  2K8.  CoUiugion  ▼.  FlUehtr,  2  Atk. 
16.1).  or  a  letter  li'om  a  trustee  disclosing  the  pdi  poses  of  a  derise  lo 
liim  (Crdoke  r.  Hrohkextig^  2  Vern.  106.),  or  any  writing  in  the  shape  of 
KDUt'ial  covenants  or  artu-le^of  agreement  {Lrg&rd  v.  Hodgea^  tS  Bro.  C« 
C  5.il.),  relative  to  the  trantier  or  produce  of  land,  although  without 
aeal  or  stamp  i^H^daden  v.  Lioyd,  2  Bro  C.  C.  534.),  if  they  properly 
discover  the  intention  of  the  parties,  are  sufficient,  in  a  court  of  equity, 
to  create  trusts.  And  any  words,  in  a  will,  intimating,  or  in  the  natuia 
«f  a  request,  wish,  desire,  reoouimendation,  tec.  are  sufficient  to  create  a 
»  trun,  \t  the  object  of  the  yift,  and  the  gift  itself,  can  be  correctly  ascer- 

tnuied,  F.ala  v.  Englmd^  Pr«?c.  Ch.  200.  Cloutsley  v.  Pelhant,  I  Venu 
4)1.  Jones  v.  J<abb»^  X  tq.  Abr.  404.  pi.  3.  Rtchardson  v,  Cfn^mofh 
t  Burn.  F.ccl.  Law.  2*25.  J'^nonv.  f>rnon,  Ainbl.  3.  CU/ion  v.  Lomke^ 
Anibi.  519.  Mauey  v.  Shtrman^  Anibi.  520.  JCovlan  r.  MelUgon^  1 
liro.  C.  C.  489.  Pienon  ▼.  Gameit,  )l  Bro  C.  C.  Sa  '2S26.  Dticii  r. 
Kvr^i^  2  Bro.  C.  C  20().  1  Sand.  iA%,  Taylor  v.  George,^  Vcs.  Is  B. 
Sid.  Birch  ▼.  fVade,3  Ves.  &  ft.  t()8;  but  if  the  oertanty  of  the  gift 
and  object  Ikil,  then  the  trust  innst  also  fail^  filthough  the  intention  to 
create  it  shoald  appear  evident  upon  tho  face  of  the  will.  Hardtng  r. 
O/vM,  1  \tK.  469.  Le  Maitre  v.  flamnVw,  2  Bro.  C.  C.  40.  BUmd  r. 
Binnd,  -2  Bro.  C.  C.  43  HorlcMd  r.  2rigg,  1  Bro.  C.  C.  142.  ITyumc 
'  V.  Hawkini.  \  Bro.  t;.  C.  I«0.  Sprafigt  v.  tierftafd,  2  Bro  C.  C.  585. 
Pierson  v.  Gametic  supra.  IJjU  v,  Bishop  of  London,  1  Atk.  %iD» 
Nnte,  that  whftti  an  i»atale  is  vested  in  trustees  in  fee-simple,  in  trust  to 
raise  a  ^um  nf  mon«*y,  wirhout  specifyios^the  particular  modeof  raiaii^ 
it,  the  truHt  will  authr>ri2o  a  sale,  Haims  v.  Dixon^  1  Ves  41.  IFora- 
ham  V,  Hroim^  2  Vern,  153.  J^euman  r.  Johnson,  1  Vern.  45.  8  Via. 
461.  pi.  7,  8.  n.;  and  that  a  tr.ust  to  raise  money  hj  ^  renta  and  profits* 
will  empower  the  trustees  te  sell  {Gibson  v.  Rotters,  .\mbl.  93  6 
Vin.  461.  pi.  r,  8,  9,  10,  11.  Lin^m  v.  FoUy,  2  Ch.  Ca.  205.),  oolcM 
th'^re  are  some  word^  to  rMraiu  the  sense  of  thpse  words  to  mmwil  pro- 
fits. Joy  V,  GilherL  ±  P  Wms  13  Kvtlyn  V.  Ertiym.  2  P.  Wms  666u 
.Wt//*r.'//an*s,  3.P.  Wins.  8.  Anon,  V^rn.  101  Grttnr-  BeUhtr^ 
1  Atk.  506.  1  Sand. 253.  It  is  also  observaHf.  thnt  the  statute  of  firauda 
does  not  extend  to  the  d«>claratioH  or  creation  of  trusts  of  mere  penonal- 
iy.  See  Art*  r.  AV;,  10  Mod,  404  forrfj/ce  v.  If  itfis,  3  Bro.  C.  C.  587. 
To  return  to  the  cnso  of  a  pureha<ie  in  the  name  of  a  stranger, — in  all 
ca^HS  of  this  kind,  the  payment  of  the  money  must  be  clearly  proved. 
Willis  V.  IP^illis^  2  Atk.  71.  Such  proof  may  appear  either  fromexpres- 
siot)«or  recitals  m  the  purchase  deed,  2  Vern.  1^8.  Prea  Ch.  104.  Ki^ 
atiti  H'ehb^  lb  84.  ci(e<l  1  Sand.  25H ;  or  from  some  memorandum  or  note 
of  the  nnminal  puroha^er,  CUara  v.  OWeoi,  2  Eq.  Abr.  745  ;  or  from 
his  answer  tn  a  bill  of  discovery,  Colkingtofi  v.  FUieher^  2  Atk.  155. 
Sad  yid.    Sdteards  auU  Moort^A  Ves.  23.  cited  1  Sand.  958;  or  Iran 
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papon  left  by  frim,  bM  disooFered  ftfter  his  death,  Ryafl  y.  R^/^  Ambl. 
413.  Lane  y,  Dighiofi,  lb.  409;  and  it  seems  that  parol  evidence  is  ad- 
missible, thoa>rh  after  the  death  of  the  supposed  nominal  purchaser. 
See  Lench  y»  Leneh^  lO  Ves.  511.  But  where  a  purchase,  either  of  a 
fee-simple  or  a  reversion  {Finch  ▼.  Ftnch^  14  Ves.  50.),  is  made  by  a 
-^ther  in  the  name  of  a  child,  le^^itimate  or  illeg;iumate .  (Loft.  490. 
Fearn.  Post  327.  2  FonU.  Gq.  124,  125.)  (if  in  the  name  ot  a  grand- 
^M,  the  father  being;  alive«  Ehrarkd  t.  Dancer,  2  Ch.  Ca.  26.  it  might 
be  different,  see  Lioyd  v.  Read^  I  P.  Wm».  60.  i,  this  disting^ui^hss  it 
from  the  case  of  a  stranj^er,  in  which  there  is  not  that  natural  affection, 
that  would  repel  the  presumption  ansiog  from  the  advance  of  the  mo-  - 
oey ;  and  it  will,  unless  some  precedent  declaration  can  be  prored  {Lord 
Qraif't  eatCf  2  Freem  6.),  be  considered  as  an  advancement  of  the  child, 
and  not  as  a  trust  tor  the  fiitther,  though  the  father  takes  the  profits  d«* 
ring  the  minority  of  the  child.  JHwnma  v.  Mumma,  2  Vern.  19. 
JJamph^k  V.  Lamphi^h^  1  P.  Wms.  IIJ.  Taylor  v.  Taylflr^  1  Atk. 
3B6.  Stileman  v.  Athdoum^  2  Atk.  480.  Finch.  340.  Heddiagton  v*. 
Reddingion,  3  Ridgw.  P.  C.  106.  But  it  might  be  different,  if  he 
Taceived  the  rents  and  pro&ts  after  tlie  child  was  of  age  {Lloyd  v. 
Rrad^  1  P..  Wmsb  608.)  especially  ii'  l^ie  child  was  of  age  when  the 
estate  was  purchased,  2  Mad.  Ch.  99;  and  the  presumption  in  fa* 
Tour  of  an  advancement,  is  liable  tp  be  rebutted  by  subsequent  acta. 
Lord  OrayU  case^  supra.  Pole  and  PoUi  1  Ves.  76.  A  purchase  by 
the  fatlier  in  the  names  of  his  son,  and  a  trustee  {Lamplugk.r,  Lam" 

Shigh,  1   I'.    \Wm9,  111.),  or,  as  it  seems,  in'thenaine  of  himself  and. 
is  .ion  (though  this  has  been  doubte4,  ?  Atk.  480.),  will  still  be  consi-  ,         < 

darad  In  an  aTvancernent.  Scrope  and  Scrope,  1  Ch.  C».  27.  Back  and 
Jindrewi,  2  Vern.  120.  Dyer  v.  Oyer,  1  P.  Wms.  1 12.  1  Watk.  Copyh. 
216.  FiThch  v.  Finch,  14  Ves-  50.  But  in  these  iiMtanoes,  the  father  will 
have  the  benefit  of  survivorship  in  (iase  the  son  dit^  during  his  minority ; 
though  the  son  is  not  entitled  to  the  benefit  ot  survivorVUp  as  against  the 
judgment  oreditoi'  of  .his  father.  SHle/nan  v.  Asfidown^  supra.  S»  C. 
AmbU  13.  It  seems  in  all  these  cases,  that  if  the  son  is  provided  for  aA 
the  time  of  the  purchase  m  his  hame,  he  will  be  but  a  trustee,  and  stands  . 
in  the  same  predican^ent  as  a  stranger,  EUioii  and  EUioU,  2  Ch.  Ca.232. 
jPo/r  and  PoU^  supra.  L^^yd  v.  /'eeof,  1  P.  Wms.  607  ;.  but  it  has  been 
determineil,  that  a  reversion  settled  on  the  son,  expectant  on  the  mother*i 
death,  is  not  such  a  provision  as  will  prevent  the  son  ta.cing,  Latnplti**h 
T.  Lampliigh,  sapra.  So  it  seems,  if  a  husband  purchases  lands  in  the 
name  of  his  wife,  it  will  be  presumed,  in  the  first  instance,  to  be  an  ad-  ^ 

Tancement  and  provi«ion  for  the  wife,  Ru^r  ami  Kidder^  0  Ves.  3(>r. 
Back  V.  Andrews^  2  Vern.  67-  128.  Batch  v.  ^tuO-ciot.  Ch.  Ca.  53.  Sed 
rid.    Smith  v.  Baker,  l^Atk.  385 ;  for  the  wife  cannot  be  a  trustee  for       ^  «^ 

her  husband.  Kin^dott.  v.  Bridges,  2  Vern.  67.  It  may  be  further  ob- 
served, that  where  a  purchase  is  made  by  a  trustee  with  trust  money,  n' 
trust  will  result  te  the  owner  of  the  money.  Ryal  v.  Ryal,  Ambl.  413. 
Bo  where  a  trustee  or  guardian  renews  a  lease  in  his  own  name,  the  re- 
newed lease  shall  in  equity  be  subject  to  the  ibrmer  trust,  fCeech  v.  SarA- 
fordy  Sel.  Ca.  Ch.  61.  Holt  v.  Holt,  1  Ch.  Ca.  191.  Piermn r.Share^ 
I  Atk.  480.  Abney  v.  Miller,  2atk.  597.  Edwards  v.  Leais,  3  Atk- 
538.  Et  vid.  Ex  parte  Bennett,  10  Ves.  395.  Brswett  v.  Millftt,  7 
Bro.  P.  C.  367.  Tomhng  edit  AnnesUy  v.  Dixon,  lb.  213.  Feather*  • 
$ionhinigh  v.  Fenieick,  17  Ves.  298 ;  even  when  it  is  clear  that  the  lessor 
Would  not  have  renewed  for  the  benefit  of  the  cestui  que  trust.  Fitg" 
gibbon  V.  Seanbm,  1  Dow.  161.  Antiifalease  be  settled  Opon  A.  for 
life,  with  remainders  over,  and  A.  obtains  a  renewal  of  the  lea^e,  the  re* 
Dewed  lease  shall  be  bound  by  the  trusts  of  the  wiU  or  setUenient  Tas* 
let  V  MarrioH,  Ambl.  6681.  Raw  v.  Chichester,  lb.  715.  Ou^in  v^  fVil* 
Ham,  lb  734.  Pickering  v.  Kow/es,  I  Bro.  C.  C.  197.  Coppin  v.  Fer^ 
nyhoughy  2  Bro.  C  C  291.  KilUek  v.  Flexney,  4  Bro.  C  C.  1^1* 
James  y.  Dean,  1 1  Ves.  383.  15  Ves.  236.  But  there  can  be  no  implied 
trust  between  a  lessor  and  lessee ;  becaiiieev^y  lessee  is  a  purchaser  by 
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Ilia  contrset  and  hit  eor^nants,  which  exclades  all  posnbility  of  implTin^ 
«  tt-urit  for  the  leisor.  PUkinglon  v.  Bayley^THto.  P.  C.  3i^  It  is  abo 
obsf>rvabIef  that  where  a  pflrson  conveys  an  estate  to  a  trustee,  npoo  such 
trusts  as  he  shall  appoint,  and  no  appointment  is  made,  there  wiU  be  a  re- 
auUin/  trust  tbr  tlie  grantor.  Pitz«^.  ^223.  And  where  an  estate  is  con- 
vevfJ  to  a  trustee,  and  a  trust  is  declared  as  to  part  only  {Lloyd  v.  Spil- 
letts  2  Atk.  toO.),  or  where  the  whole  of  an  estat*?  is  conveyed  for  pwli- 
aular  pin-pitr^^^,  or  on  particular  trusts  only,  whicTi,  by  accident  or  other- 
wise, cannvt  take  effect,  a  trusty  will  result  to  the  original  owner,  or  to  his 
heirs.  Free.  Ch.  11^*2.  n41.  1  (>ru.  Di^.  475*  We  have  seen,  that  in 
the  absence  of  express  or  demonstrable  intention  to  the  contrary  {Kirk- 
'  man  v.  MiUeit^  13  Ves.  338.),  it  is  a  rule  of  equity,  that  money  du-ected 

to  he  laid  out  in  land,  and  land  directe<l  to  be  sold  and  converted  inCa 
money,  arc  to  be  considered  as  that  species  of  property  into  which  they 
are  directed  to  be  converted-  Ante,  vol  1.  p.  5i>9.  n.  (9).  Et  rid. 
Doughty  V.  BuLU  2  P.  Wtjs.  S23.  Atfomet/^Gm^ral  v.  Jokmloru  Amli. 
580.  Robinion  and  Taylor^  2  Hro.  C.  C.  589.  WUliami  and  C^adf,  10 
Ves.  500.  jBfrryand  'Viher,  W  Ves.  87.  GiAAtand  OugUr,  Pi  Vea. 
415.  But  where  a  person  dealing  upon  his  own  property  only,  has  di- 
rected h  conversion  for  a  particular  special  purpose,  or  9ut  and  out,  but 
the  produce  to  be  applied  for  a  particular  purpose ;  when  the  purpose 
fails,  the  intention  fails;  ai»d  a  court  of  equity  reg^ards  him  as  not  havio** 
directed  the  conversion.  Riphy  v.  Wdtrnrorth.,  7  Ves.  435.  Elt 
vid.  Toicnlfy  V.  Htdwelly  6  Ves.  194.  In  cashes  of  wills,  therefore,  as  in 
deeds,  it  is  important  to  consider,  whether  the  testator  meant  to  ^ve  to 
the  produce  of  the  real  estate  the  quality  of  perseiialty,  to  all  tnicnt*^  or 
only  90  far  as  respected  the  partieutar  purposes  of  the  will ;  for  unless  the 
teitator  has  suliicietitly  declared  his  intention,  not  only  that  the  realty 
shall  be  converted  into  \yersontL\ij  for  Ihe  purposes  of  the  iri/^  but  farther, 
that  the  produce  of  the  real  estate  shall  be  taken  as  personalty,  %^etkrr 
suth  purposes  take  effect  or  nol^  so  much  of  the  real  estate,  or  the  produce 
thereof,  as  is  not  efiectually  disposed  oi  by  the  will  at  the  time  of  the  tes- 
tator's death  (whether  from  the  silence  (Collins  v.  ff^akemany  2  VesL 
687.)  or  the  intjfficacy  of  the  will  itself,  or  from  subsequent  lapse),  will 
result  to  the  heir.  See  Cruse  v.  harley^  3  P.  Wms.  23.  n.  1.  an4  the  oa- 
ses there  cited.  Et  vid.  Randall  v.  Rookeyy  2  Vem.  4S5.  Sfnehtn^  v. 
^velytiy  P.  Wms.  253.  Aekroyd  and  Smtlhson,  1  Bro.  0,  C.  602.  /i^ 
*tn*on  and  Tatjlor,  2  Bro.  C.  f:.  589.  S.  C.  1  Ves.  Jun*.  44.  Krmulr. 
Abbot,  4  Ves.  810.  Slansfidd  x.  Habergham,  10  Ves.  "m.  Hillimni 
and  Coade^  10  Ves.  500-  Htrry  v.  Usher^  1 1  Ves.  87.  Gibbs  and  Om^ct, 
12  Ves.  415.  Hooprr  v.  Goodlein,  18  Ves.  156.  HUl  v.  Codk,  18  Ves, 
174.  Chambers  v.'Hrnihfnrd^  18  Ves.  369.  ^ibbs  v.  iiamwjf,?  Ves. 
fi  B.  294.-  If  the  intention  is  to  convert  it  into  pergonal  projierly,/or  ol/ 
the  purposes  of  the  wilh  thou^^h  some  of  those  purposes  should  &il,  and« 
though  in  consequence  of  that  failure  part  results  to  the  heir,  it  would 
result  to  him  fts  personal  estate^  -and  be  so  considered  in  a  question  be- 
tween his  representatives.  16  Ves.  19 1.  Et  vid.  HettnJt  and  Wright^  1 
Bro.  C.  C.86.  Kidney  v.  Couts/naker,  2  Ves.  jun.  268.2  Mad.  Ch.  110, 
111.  If  a  sum  of  money  be  devised  in  trust  to  be  laid  out  in  land,  and 
the  uses  to  which  the  land  should  go  are  not  declared,  (he  benefit  of  that 
money,  it  seems,  will  ^o  to  tlic  heir  at  law,  as  a  resulting  trust.  Ha^rd 
T.  Henlou:s,  Ambl.  582.  So  on'  the  other  hand,  if  a  real  estate  be  devised 
to  be  sold,  arid  no  particular  (Jirections  are  given,  how  the  purchase  mo- 
ney should  be  applied,  in  whole  or  in  part,  the  money  undisposed  of, 
will,  it  seems,  s:o  to  the  executor,  to  be  applied  in  a  course  of  distribu- 
tion, or  to  a  residuary  legatee  ftf  the  personal  estate,  if  any  such  there  be. 
Ibid.  583.  f^o  where**  testator  creates  an  executory  trust,  or  devise,  to 
X  take  effect  within  the  limit  allowed  hy  law,  and  makes  no  disposition  of 

the  intermediate  beneficial  interest,  the  trust  or  equitable  estate  will  de- 
scend to  the  heir, until  the  contingency  happens,  u}.)«a  which  the  equitable 
executory  devise  is  to  arise.  1  Sand.  263.  Fearn.  Ex.  Dev.  537.  Ho/r- 
kins  V.  ilopkinsy  1  Atk.  384.     8.  C.  Fort.  44.  and  in  M3.     Attorney 
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General  ▼.  Ewcytr^  3  Ves.  72$.  StanUyv.  StanUyr'^  Ves.  491.  Tfans^ 
on  a  devise  ot  an  estate  to  a  '.>erson,  when  he  uttains  twenty-one,  there  re- 
sults a  trust  tor  the  heir  until  that  period;  and  by  the  previous  death  of 
the  devisee  the  reioaiiider  will  be  accelerated.  Chamkert  v.,Braii$ford<, 
18  Ve<).  368.  Bui  upon  a  devise  to  a  good  charitable  use,  the  heir  has 
DO  ri^ht  to  the  rowis  and  profits  accrued  before  the  use  is  carried  into  ef- 
fect. Altomey-Gtmral  v.  Bnrj/er,  supra.  In  case  tK^re  be  a  devise  of 
real  estate  for  payxnent  of  debts,  and  nothing  more  is  meant  than  to  make 
n  pruvidion  for  the  debts,  all  beyond  what  is  required  for  that  purpose, 
will  remain  real  estate,  and  as  such  g;o  to  the  heir.  Wright  and  H'rigkt^ 
16  Ves.  191.  Hill  v.  Cock,  18  Ves".  174.  King  v.  JJenuon^  1  Ves.  k 
B.  272.  Sovthoute  v.  Mate,  2  Ves-.&B.  396;  the  g^eral  principle 
being,  that  the  heir  tukes  all  that,- which  is  not  lor  a  defined  and  specific 
purpose  given  by  the  will,  Chiily  V.  Parker ^  2  Ves.  jun.  271.  But  al- 
though«  where  the  whole  legal  interest  is  given  for  the  purpose  of  satis- 
fying trust^exp reused,  and  those  trusts  do  not  in  their  execution  exhaust 
the  whole,  so  much  of  the  beneficial  interests  as  is  n*t  exhausted,  be- 
longs to  the  heir ;  yet  where  the  whole  leg'al  interest  is  given  for  a  parti- 
cular purpose,  With  an  intention  to  give  to  the  devisee  of  the  legal  es- 
tate the  beneficiat  interest,,  as,  for  instance,  if  6ne  gives  to  A.  and  his  heirs 
all  his  real  estate,  charged  with  his  debts ;  in  this  case,  if  the  whole  is 
not  exhausted  by  that  particular  purpose,  the  surplus  goes  to  the  de. 
visee,  it  being  intended  to  be  given  to  him.  King  v.  Deniton^  I  Vet. 
^  B.  272,  ^73.  It  may  be  further  observed,  that,  though  voluntary  con- 
veyances may  be  good  and  effectual,  yet  circumstances  of  fraud,  mistake^ 
or  tile  like,  may  convert  a  grantee  under  a  voluntary  conveyance,  into  a 
trustee.     Duke  qfJ^orfolk  f .  Brovmet  Free.   Ch.  80.    1  Eq.  Abr.  381. 

1  Freem.  305 — 308.  2.Atk.  160    And  wherever  any  fraud  is  committed 
in  obtaining  a  conveyance,  the  grantee  in  such  conveyaacA  will  be  con- 
sidered in  equity  as  a  trustee  for  the  real  owner,  Fearn*Cont.  Rem.  479* 
And  it  is  a  rule  in  equity,  that  all  persons  comitig  into  possession  of  pro- 
perty bound  by  a  trust,  with  notice  of  the  trust,  shall  be  considered  as 
trustees,  Daniel  v.  Davison,  10  Ves.  249.    Adatr  v.  Shato^  1  Sch.  k,  Lef. 
262,;  though  they  takQ  by  bne.     Kenned^/  v.  Dal^f,  1   Seh.  k  Lef.  379. 
And'ifa  purchaser  has  notice  ef  the  trust  before  the  execution  of  the  con- 
vey anee^  he  is  bo  find,  though  be  had  no  notice  when  he  paid  his  money. 
Wigg  V.  fVigg^  I  Atk.  384.      But  where  a  man  by  deed  or  will  charges, 
or  orders  an  estate  to  be  sold  for  jiayment  of  debts  generally,  and  then 
makes  specific  dispositions,  the  purchaser  is  not  bound  to  see  to  the  ap- 
plication.   Jenkins  v.  UiU.*  6  Ves.  6o4.  n.     Where  a  {)erson  purchases 
an  estate,  which  he  sees  himself  has  a  defect  upon  the  face  of  the  deeds, 
yet  a  fine  will  be  a  bar,  and  notice  will  not  affect  him  so  as  to  make  him  a 
trustee  for  the  person  w!)o  has  the  right ;  for  the  defect  upon  the  face  of 
the  deed  is  oAen  the  occa5>ion  of  fines  being  levied.  titoryy,.Lord  Wiiidaor^ 

2  Atk.  df^l.  A  fine  and  non-claim  to  or  by  u  persop,  having:  notice  of  the 
trust,  will  not  bar  the  cestui  que  trust.  A  mortgagee,  therefore,  connot 
by  fine  and  non-claim  bar  the  equity  of  redemption.     Kemudy  v.  Dal^s 

I  Seh.  U  Lef.  380.  Story  v.  Windsor,  supra.  But  it  i»  not  clear,  Ij^ow  ^ 
fer  a  purchaser  may  be  afiectnii  by  a  constructive  or  doubtful  trust.  See 
1  Sand.  356.  IVamiek  v.  fiarwick,  3  Atk.  293.,  Senhouse  v.  Eartf. 
Ambl.  285.  Cordxcell  v.  Markaril,  Ambl.  515.  Hardy  v.  Reeves,  6  Vet. 
426.  Parker  v.  Brooke,  9  Ves.  583.  Where  a  vendor  conveys  his  es- 
tate to  the  vendee^  without  receiving-  all  or  part  of  the  consideration 
money,  he  has,  as  against  the  vendee  and  his  heir,  {Hughes  v. 
Kearney,  1  Sch.  Si  Lef.  135),  and  all  persons  claiming  as  votunte^rty  ov 
purchasers  for  a  valuable  consideration,  toith  notice,  a  lien  upon  the  es- 
tate for  (he  whole,  or  such  part  of  the  purchase  money,  as  was  not  paid. 
Chapman  v.  Tanner,  1  Vern.  2^7,  Walker  v.  Presttcick,  2  Ves.  622 ;  and 
this,  though  the  consideration  is  upon  the  iace  of  the  instalment  express- 
ed to  be  paid,  and  a  receipt  indorsed.  Coppin  v.  Coppin,  2  F.  Wras. 
294.  Favell  v.  Heelis,  Ambl.  726.  S.  C  li  ^jck.  485.  Cator  v.  t^arl 
9f  Pembroke^  I  Bro.  C.  C.  302.  Mackreth  v.  Symons,  15  Ves.  337—349. 
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If  or  does  the  b«ii1miptcj'  of  the  rendao  aJect  the  lien  of  tho  vendor. 
Ckamnan  r.  Tanner^  suprm.  Sed  vid.  Ambl.  726.  do«  on  the  other 
hand,  if  the  purchaser  of  an  estate,  prematurely  pays  the  purchase 
ney,  before  the  estate  is  conveyed  to  him,  the  money 'will  be  coniiden 
a  lien  on  the  estate  ia  the  hands  of  the  vendor  for  the  vendee,  or  in 
of  his  death,  for  hit  personal  representatives.  15  Ves.  349.  1  Sch.  k  Lef. 
135.  The  rule,  however,  is  confined  merely  to  the  vendor  and  veD()oe» 
and  will  not  extend  to  a  third  person.  pBUer/en  r.  ^eore,  3  Atk.  S72. 
And  in  ail  these  cases,  if  by  the  contract  or  other  circnmstaooes  (as  where 
«  ipeeial  $ecwUy  is  g^iven  for  the  purchase  money,  a  pledge  of  stock  for 
instance,  JVotin  v.  Prowse^,  6  Ves.  75^  or  a  mortgagee  of  another  estate  of 
the  vendee,  lb.  760,  or  where  the  vendor  takes  a  bond  for  the  eonsidera- 
tioQ  money^  FaweU  ▼.  Heelis,  Ambl.  724.  S.  C.  1  Diek.  485),  it  iaevi- 
dent  that  a  lien  by  implication  was  not  intended  to  he  reserved,  a  lien 
cannot  be  claimed.  3  Atk.  347.  £t  vid.  jiutim  v.  f/oisfy,  6  Ves.  483. 
2Aiad.  Ch.  106. 

With  respect  to  the  rules  by  whieh  trvst  estates  are  governed,  a  trait 
estate  is  considered  as  equivalent  to  the  legal  ownership,  and  is  regulated 
in  the  same  manner  as  the  legal  estate.  1  Ves,  357.  And  the  cestui  que 
.  trust  has,  in  most  respects,  the  same  power  ovtr  the  trust  estate,  aa  own- 
ers of  legal  estates  are  possessed  of;  and  by  the  stat.  7  W.  3.  c  25.  s.  7. 
he  is  allowed  to  vote  at  elections  for  knights  of  the  shire.  A  trvst  estate 
may  be  alienod  by  the  cestui  que  trust ;  and  any  legal  oooveyance  or  as- 
surance by  him  has  the  same  effect  and  operation  upon  the  trust,  as  it 
would  have  had,  at  law,  upon  the  legal  estate,  /forth  v.  Champenumf 
a  Ch.  Cas.  63—78.  Boiteler  v.  JiUingham,  1  Bro.  C. C  72.  But  wMu 
the  owner  of  an  equitable  interest  cannot,  if  such  equitable  interest  were 
*  converted  into  a  le^  estate,  coovey  it  without  the  «aid  of  a  fine  or  re- 

coverv,  he  must  use  the  same  kind  of  assurance  by  matter  of  record  ia 
the  transfer  of  his  benefioial  interest,  as  if  it  had  been  a  legal  estate ;  and 
therefore  the  equitable  rights  of  tenant  in  tail,  and  married  Women,  most 
be  conveyed  by  fine  or  recovery.  1  Sand.  373.  A  oommon  recovefy 
'  suffered  by  a  cestui  que  trust  in  tail,  in  possessiort,  bars  all  equitable  re- 

mainders depending  upon  such  estate  tail  although  there  was  no  legs! 
tenant  to  the  pnecipe.  Jfortk  v.  Way^  1  Vem.  13.  Bamaby  v.  Grtfidl^ 
3  Ves.  276, 277.  fVykham  v.  Wykfiam^  18  Ves.  418.  But  it  is  a  gene- 
ral rule,  that  where  the  tenant  against  whom  the  writ  in  a  common  re- 
oovery  is  brought,  has  only  an  equitable  estate  of  freehold,  the  recovery 
suffered  upon  that  equitable  freehold,  cannot  bar  a  legal  estate  tail  vest- 
ed in  the  vouchee,  or  any  legal  remainder,  Shapland  v.  SmUki  I  Bro. 
C.  C.  74.  Robiruon  v.  Cimmiitg,  1  Atk.  473.  PkiiHpt  v.  Brydgeh 
3  Ves.  120.  1  Pr€>st.  Con  v.  2^Z:  but  an  equitable  recovery  is  good,  al- 
though the  equitable  tenant  to  the  precipe  has  the  legal  estate,  Sugd. 
Vend.  2^7.  1  Prest.  Conv.  23 ;  and  it  is  no  objection  that  the  equitable 
remainder  is  in  the  trustee  of  the  l^;al  estate.  Ibid.  Brydgu  v.  Brydget,. 
supra.  fVykham  v.  fVykham^  supra  Trust  estates  also  are  devisable  by 
the  cestui  que  trust,  OreenhiU  v.  OrtenhilL,  2  Vem.  680;  and  where  they 
•r^  not  deviseil,  they  descend  ii^  the  same  manner  as  l^al  estates  do, 
whether  customary  (as  borough  Knglisli  or  gavelkind),  or  otherwise, 
Banks  v.  Sutton^  2  P.  Wms.  713.  Faweei  v.  Lovtktr,  3  Vea.  304.  £t 
vid.  2  P.  Wms.  736 :  and  there  may  also  be  a  pottessio  fratria  of  a  trust 
(2  P.  Wms.  713 — 736),  as  by  Uie  oommon  law,  there  was  of  an  use. 
Corbet' scase^  1  Co.  88-  Trust  estates  also  are  intailable;  and  such  intail, 
we  have  seen,  can  only  be  barred  by  a  fine  or  recovery,  which  will  have 
the  same  effect  upon  a  trust  estate  as  upon  a  legal  one.  Kirhnan 
T- Smith,  kmh\.  518.  2  P.  Wms.  133.  Supra.  So  a  trust  estate  may 
l>e  limited  to  a  person  for  life  ;  and, in  such  case,  a  fine,  or  other  assurance 
by  the  cestui  que  trust  for  life,  will  not  operate  as  a  forfeiture  of  his  es- 
tate, LethieuHtPy.  Tracy,  3  Atk  728.  HhtUttme  v.  Bury^  2  P.  Wms. 
146;  nor  will  such  fine,  or  conveyances  by  him,  destroy  any  cootingeot 
remainders  expectant  upon  his  life  estate.  \  Ves.  27.  Bo  trust  estates 
are  subject  to  curtesy,  ^alh  v.  JiaJl,  1  P.  Wbm.  108.  Chaplin  r.  ChophsL 


^Sr.  XLIXI.         WNBES   THE   8TATUTS  OF  TTSBSi.  70l 

:^  P.  Wms,  234.     Coihome  v.  Searfe^  1  Atk;.603;  cmfoBTrfisre  (lie 
Ibusband  is  excluded  by  anexpresi  trust  for  the  separate  osesof  his  wife» 
JHearU  v.  Ortmhank^  3  Atk.  ^95.  716.  1  Ves.  ^8.  Bui  s&lhou^h  a  trust 
^estate  of  inheritaoce  is  sabjeet  to  curtesy,  it  is  not  liable  to  do  ver.    Cf>li 
■V.  C»/^  1  Ch.  Bep.  254.    BoUomleif  v  Fairffxn  Prec.  Cb.  .JOa  Oo^tdmn 
^.  mnsmore^  2  Atk.  5f5.   />txm  v.  5ai7<//^  I  Bhk  CX  Cl  336:  At  the 
^oqamon  lafr,  a  trast  estate  in  fee-simple,  or  in  taiU  was^Bot  forfeited  to 
^he  crown  by  the  attainder  of  eestai  que  tjust  for  treaaoo,  Jenk.  190. 
Hardr.  49^ ;  but  the  stat.  ii  EI.  «.  20.  s.  2.  (which  extenda  to  all  oian- 
-xier  of  treasons,  2  Co;  II  a),  includes  trust  esiates,  (MarOr  49.^)'vand  alse^ 
extends  to  an  equity  of  redemption.    Atlomej^Gevurtd  r.  CrofU,  4  Brow 
1\  C.  136.   It  is  said,  that  a  cestui  que  trust  Af  a  term  for  years  forfeits  it 
'ior  felony,  and  upon  an  outlawry  in  a  personal  aetiooL     Earl  of  So/ner-- 
■sett'scate.  Hob.  214.    Jenk.  190.     Hard.  490.     But  •  frost  estate  of  in> 
lieritaoce  will  not  eseh^t  to  the  lord  upon  the  attmnider  of  cestui  que 
rtrust  for  felony,  or  for  want  of  heirs,  because  upon  th?  attainder  or  dcatlx 
:the  trust  is  absolutely  deternined.    .Burgess  v.   tfheaUn,  1  Black.  Rep* 
128.    Sandt/^i  easts  Hardr.  '108.     Trust  estates  also  am  subject  to  an  ex^ 
4ent,  Hard.  495;  and  by  the  statute  of  fraud*,  29  Can.  ^  c.  3^8  10,  they 
«re  made  liable  to  executions  upon  jud;n>entf,  siatotes,  and'  recoi^ni* 
2anc6s :  but  the  statute  does  not  authorize  either  the  trust,  {Seott  v,  Seho^ 
•ley,  8  Cost  467),  or  the  equity  of  retlemption  of  e  term  for  years*  to  be 
taken  in  execution.     King^  v.  Marissal,  3  Atk..  Id"^  Burden  v.  Kennedy^ 
3  Atk.  739.   ^fster.  v^.  Dolland,  I  Ves.  jun.  43 1.     From  the  case  of  Hani 
7.  Coles^  Com.  flep.  ^20^  it  appears,  that  under  ftbts  statute  a  jnd«;ment 
48  not  a  lien  upon  the  truH  estates^ ;  and,  therefore,  that  a  purchaser  for  a 
valuable  considaration  and  wit  ho  it  notice,  obtaining  a  conveyanoe  of  the 
ieg^  estate  from  the  trustee,  and  of  the  equitable  interest  from  the  ce»» 
tuique  trwst,  will  not  be  bound  by  a  judgni&)(  previously  enter^  u{» 
a^inst  the  cestui  que  trust.     I  Sand.  2'20.     Se  trast  estates  are,  by  the 
statute  of  frauds,  made  le^l  assets  to  satisfy  bond  debts.  •>  See  King  v^ 
Ballet,  2  Vem,  348,    Robmsm  r,  Tong.S  Vin.   145,  pi.  28.     Put  an 
equity  of  redemption  not  beins^  con^ifiered  a  trust  within  the  statute,  has 
.therefore  been  determined  to  be  equitable,  and  not  le«^al  assets.    Plunkei 
v«.  Penson,  2  Atk.  290.     The  trust  of  a  term  for  years  also  is  equitable 
assets.  King  y.  Ballets  supra ;  except  in  the  case  of  a  term  for  years  at- 
tendant upon  the  inheritance,  in  which  case  the  term  becomes  cousolida-  • 
ted  in  equity  with  the  freehold.     3  Ch.  Cji.  152,  in  fiaUliffy.  Chaves^ 
35  C&r.  2.  1  Saund.  2-21      Trust  estates  are  subject  tO-taat^  in  the  le- 
^l  estate,  whenever  both  estates  come  to  the  same  person.     Dt>agl.  3361 
Ante,  pw  £>62.n.  (K).     And  ifan  equitable  title  is  not  acted  upon  in  the 
same  tim3tb^  le^^al  should,  it  is  barred,  by  analogy  to  the  statute  of  limi^ 
tations.    Medlirol  v.  O'Donell,  1  Bro*  0.  C  167.  Hovendoa  t,  LordAne 
nesUy,  2  Sch  &  Lef.  630.     Bonnf/  v.  Ridgard,  4  Bro.  C.  0. 138.    Art^ 
drew  V.  Wrigley,  4  Bro.  C  C.  12  j.     T9wnsend  v.  Tlwnsend,  4  Bro.  C» 
C.  138.     Beekford  r.  PTm/e,  17  Ves.  87.  97.    .15  .Ves.  496. 

With  regard  to  the  rules  by  which  trust  terms  are  <;avemed,  terms  fo» 
years  are  either  vested  in  trustees  for  the  uie  of  particular  pertoni,  or 
for  particular  purposes •  or  else  upon  trust  to  attend  the  inheritance,  in 
the  first  case,  they  are  called  terms  in  grass,  arid  the  persons  entitled  te 
the  beneficial  interest,  have  a  ri^ht,  in  equity,  to  call  on  the  trustees, or 
persons  who  have  the  legal  interest  in  the  term,  for  the  rents  and  profiti 
of  the  lands,  and  also  for  an  absolute  legal  assignment  of  the  term.  In 
the  latter  «A*e,  they  are  celled  terms  a/ienJ«n/ ^n  Ms  tnAertfanre.  Al- 
though the  trust  of  a  term  for  years  in  gjoss  caniiot  be  so  limited,  as  te 
make  it  descendible  as  real  estate ;  yet  when  the  cestui  que  trust  of  the 
term  is  also  the  beneficial  owner  of  the  immediate  iaheritance  in  fee-sim* 
pie,  the  nquitable  intersst  iti  the  term  will  beeome,  by  arialof^  to  the  doe* 
trine  of  merg^er,  com(^ated  ^  th  the  inheritance,  add  will  follow  the  11- 
SiiUtions  of  it.  Best  ▼.  Stamford,  Free.  Ch.  2;')2.  8.  C.  3  Freem.  288.  It 
will  belon«^  to  the  heir  or  devisee,  3  Cha.  Rep.  37 ;  it  will  be  real  assets,  % 
Ch.  Ca.  152,  supra ;  it  will>  as  against  the  heir,  (JFrojf  v.  WilHams,  Freoi 
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Ch.  151. 1  p.  Wmt  137),  or  — igewj of aliwdmnil,  (Sfumrtw, 

9  Vin.  917,  pi.  60),  b«  mbieet  to  dower,  mod  fm  tb«  nnife  mjon  to  carte* 
■7  ;  it  will  not  be  ibrieited  for  the  Mooy  ef  eeatai  que  tmst,  Atttrmtj^ 
G<Mfral  V.  Sandyt,  Uaidr.  488.  3  Cha.  Rep.  33;  umI  it  will  noi  pue  1^ 
a  will  not  atte9t«d  by  three  witnetMt.  fVhiUkmnh  v.  WkiUkmrrk,  t 
P.  Wmi.  2  {6.  1  Sand.  2^.  A  term  mmj  become  attcDdaot  aiwo  the  in- 
heritance, without  any  ezpreet  declaratieo  for  that  puqwe,  either  where 
the  legal  interest  in  the  term  is  vested  in  the  trustee^  and  the  le^  &e»> 
hold  in  the  owner  of  the  inheritance  ;  or  where  the  owner  is  beae£esally 
or  equitably  entitlei]  to  the  inheritaaoe,  and  is  legally  peewf  il  of  the 
term ;  or  where  the  iegpsl  estate,  both  of  the  term  and  the  inheritaaee» 
is  rested  in  trustees.  See  CooAe  ▼.  Cooke^  S  Atk.  57,  and  notes  to  the 
last  edition.  Collect.  Jur.  $73^  But  although  a  term  may  beeasne  al- 
tenJant  upon  the  inheritanoe,  yet  the  beneficial  owner  may  destroy  the 
equitable  union  ;  and  where  it  appears  to  hare  been  his  intention  to  se- 
parate the  term  Uw  yean  from  the  inheritance,  it  will  then  be  considerei 
as  a  term  in  pass.  Uajfta-  ▼.  /M,  1  P.  Wms.  362.  1  T.  R.  770.  Ante, 
p.  56*2,  n  (  K.).  It  remains  to  obsenre,  that  although  a  term  be  attendant 
in  equity  up<in  the  inheritanoe,  it  is  at  law  always  considered  as  a  t«rmio 
ll^oss:  and  therefore  a  person  purchasing  the  inheritance,  and  taking  ae 
aAf  ignment  of  a  satisfied  term  in  the  name  of  a  trustee^  will,  by  means  of 
the  term,  protect  himself  against  interrening^  incumbranceg^  of  which  be 
ha«  no  notice,  {IVxlloughbif  v,  H'iU4mghby^  I  T.  R.  763.  G^uditik  r. 
•/•7tM,  7  T.  R.  47,  except  debts  due  to  the  crown.  King  ▼.  Smithy  Sa^ 
Vend.  5^,)  and  against  the  dower  of  the  vendor*s  wife,  notwithstanding 
he  has  notice  of  it.  IVynn  t.  IVtaiamty  5  Ves.  130—134.  Bat  in  these 
cases,  the  pijrc*ha"cr  must  ol>taia  the  actual  assignment  of  the  term  to 
his  trustee.  MaundreU  v.  Moundreii,  7  Ves.  567.  10  Ves.  248.  1  Sand. 
334.  Ante,  vol.  I.  p.  618.  n.  (R  I).  That  an  unsati^ed  term  oatetaod- 
in<r  in  trustees  will  bar  an  ejectment  by  the  heir  at  law,  even  though  he 
claim  only  subject  to  the  charge,  see  Doe  ▼.  Stapie^  t  T.  R.  684;  for 
it  is  a  rule  of  law,  that  the  plaiiitif  in  ejectment  mustrecorer  upon  a  la- 
gal  title,  GuodtitU  v.  Jones,  7  T.  R.  43 — 47.  Dae  v.  ffTuHion,  8  T.  E. 
3.  Doe  V.  Luxton,  6  T.  R.  389 ;  no  equitable  tiUe  whatever  will  avafl; 
and  this  principle  is  so  fixed  and  immutable,  that  a  trustee  may  maiataiB 
ejectment  a^nimt  his  own  cestui  que  trust,  iifae  ▼.  JUtad,  8.T.  R.  118> 
Adam.  Kjcct.  ^. 

With  rei'pect  to  the  persons  wlio  may  be  trustees,  and  their  powei9  and 
duties ; — when  trusts  were  first  introduced,  it  was  held,  that  none  bat 
those  who  were  capable  of  being  seised  to  a  use,  could  be  truitecs.  But 
it  is  now  settled,  that  the  king,  (Kildnre  v.  Etuiate^  1  Vcm.439.  I  Ves. 
453.  3  Atk.  309),  or  a  corporation,  (1  Ves.  467,  468—536.  3  Vera. 
412),  may  be  a  trustee;  and  where  ao  estate  was  demised  to  the  aaparate 
use  of  a  fifme  covert^  without  the  intervention  of  trustees,  it  was  deter- 
Aiioed,  that  the  husband  should  be  a  trustee  for  his  wife.  Bamttt  ▼• 
Davits,  2  P.  Wms.  316.  2  Ves.  ^65.  It  has  also  l¥*en  determined,  that 
when  once  a  trust  is  sufficiently  created,  it  will  fatten  itwlf  upon,  aed at- 
tach to  the  land  intended  to  be  made  subject  to  it.  anl  shall  never  &il  on 
•fOcorint  of  the  disability  or  nan-appointment  of  the  trustee.  Mog^dgt 
T.  ThaekwelU  3  Bro.  C.  C.  517.  Therefore,  where  a  devise  of  an  estate 
to  a  corporation  in  trust,  was  void  Vy  the  statute  of  mortmain,  it  was  de- 
creed, that  the  hoir  ^t  law  was  a  trnrtee  to  the  uses  of  the  will.  Senfcf 
T.  Cioekmaker'i  Company,  1  fjro.  C.  C.  CI.— The  power  of  the  truslet 
over  the  legal  estate,  vestetl  in  him,  exists  only  for  the  beneAt  of  th» 
cestui  que  trusL  Me  may  indeed,  if  in  the  actual  posse«icn  of  the  estate 
(which  rarely  happens),  prejudice  the  cestui  que  trust,  by  aTiesating  the 
estate,  either  wholly,  or  partially,  (as  in  the  case  of  a  mortgage)  to  t 
purchaser,  fur  a  valuahh  consideration,  (see  Put  v.  George^  1  P.  ^^'"^ 
m  Snund^rsv.  Dehew,2\'em.  271.  Danitlt  v.  Damsons,  16  Ves. 
249),  Without  notice.  Snage's  ease,  cited  e  Froem.  43.  pi.  47.  1  ^» 
Wms.  276,  ^9.    But  a  judgment  agaioit  the  trustee,  or  a  oammiaao* 
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•f  bankraptcy  afainst  him,  will  not,  in  efiaity,  affect  the  estate,  fineh  t» 
Earl  of  ^Vxnehdsea,  1  P.  Wms.  278.  Bennett  v.  /vOdi*,  *^  P.  Wma.  318. 
S  P.  Wms.  187.  Medley  v.  Martin^  Finch.  63  ;  and  it  will  be  prrit(H;ted 
in  equity  from  the  dower  and  frce-beneh  of  his  wife,  Hinton  t.  Hinien, 
t  Vea.  634 — 638  AW  t.  Jnwn,  2  Freem.  4rJ.  decani  v.  Popt,  2 
Freem.  7 1 ;  and  from  the  tenancy  by  eurtesy  of  the  husband  of  a  female 
trustee.  Carbarn  r.  Inglis^  7  Vin.  Abr.  157.  It  has  been  doubted 
whether  a  trustee  will,  by  treason  or  felony,  forfeit  the  trust  estate ;  and 
whether,  supposing^  a  forfeiture,  the  lord  who  claims  by  escheat,  or 
the  crown  claifltin^  by  that  title,  is  bound  by  the  trust,  see  Com.  Vif^.  tit. 
Forfeiture.  B.  1.  fVike'i  eate^  Lane,  54.  Jenk.  190.  Cas.  92.  Hardr. 
466.  Brooke,  Feoffment  al.  IJses,  pi.  31.  Vin.  Abr.  Uses,  pi.  4.  Geary 
▼.  Bearcrnfl,  Cart,  67.  Eaiee  t.  England,  Prec.  Ch.  200.  1  Eq.  Abr. 
384,  n.  B-urgetf  and  Wheaie,  1  Bl.  Rep;  123.  2  Fonbl.  Eq.  168,  n.  I 
Mad.  Ch.  364.  1  8and.  280 ;  but  sinoe  the  late  statute,  39  &  40  G.  3. 
e.  88.  .8. 12,  (ante,  p.  194,  n.  (15)0  *^  ^*  °o^  probable,  that  a  question  will 
arise,  in  the  case  of  the  king^,  either  upon  the  felony,  or  treason  of  a  trus* 
tee.  The  case  of  a  subject,  claiming  as  lord  by  escheat,  is  more  doubt- 
ful. See  1  Sand.  281.  If  a  trustee  devises  all  the  real  estates,  of  which 
he  is  seised,  to  A.  and  his  heirs  generally ;  the  legal  estate,  of  whicli  he 
ifl  trnstiee,  will  pass  to  the  devisee,  subject  to  the  original  trust.  Brcty^ 
brookt  T.  Jnsktpp^  8  Ves.  41f .  Marlow  and  Smithy  2  P.  Wms.  200.  But 
though,  even  under  general  words,  {Marlow  v.  Smith,  1  P.  Wms.  97.  1 
Atk.  60S,  n.)  the  trust  (estate  may  be  so  deviaed,  yet  wherever  the  real 
estate  of  the  trustee  is  devised  for  purposes,  or  under  limitations,  incon- 
sistent with  the  supposition  that  the  trust  estate  was  meant  to  be  included 
in  the  devise,  it  will  be  presumed  they  were  not  intended  to  pass,  and 
the  devise  will  not  inolude  the  trust  property.  See  Duke  of  Leeds  r. 
Munday^  "S  Ves.  348.  Ex  part€  Sargeson^  4  Ves.  147.  ^tlorney-Oene" 
tal  T.  Bulltr,  8  Ves.  339.  E:t  parte  Brctteil,  6  Ves.  477.  Attorney  Ge- 
fural  V.  Figor,  8  Ves.  276.  Brmykrooke  v.  Intkipp,  supra.  Ex  parte 
JiTfran^  10  Ves.  4h33.  Reade  ▼.  Reade,  8  T.  Tl.  1 18.  Trustees  incapa- 
citated^ as  infants,  idiots,  and  lunatics,  and  their  committees,  are  enabled, 
under  the  direction  of  the  lord  chanc*11or,  to  convey  lands  vested  in  them 
by  way  of  trust  or  mortgage,  see  stat.  7  Ann.  c.  19,  cited  ante.  vol.  1.  p. 
174.  B.  (35),  and  stat  4  Geo.  2.  c.  10,  oited  ante,  p.  214.  n.  (13);  and 
the  stats.  39  &  40  6.  3.  c.  88.  s.  13,  and  4f  Geo.  3.  s.  9.  c  24,  before 
mentidned,  have  authorited  the  king  to  direct  the  execution  of  any  trusts 
AflTectiar  lands,  which  hare  become  vested  in  him  in  conscquenee  of  es- 
cheat, forfeiture,  or  otherwise.  Trustees,  we  have  seen,  eannot,  with- 
•ot  an  express '  power  for  that  purpose,  aker  the  nature  of  the  trust 
property,  so  as  to  vary  the  right  of  sucoession  to  that  property,  ante,  vol. 
1.  p.  182.  n.  (P).  Et  rid.  Easlom  v.  Sandevs,  AmbU  341.  Rook  ▼. 
Worthy  1  Ves.  461.  Tullit  j.  TuUit,  Ambl.  370 ;  unless  it  be  under  par- 
iicular  circumstanoet,  and  evidently  for  the  benefit  of  the  trnst  estate. 
Terry  v.  Terry,  Prec.  Ch.  273.  Vernon  v.  Vernon,  cited  3  Bro.  C.  C. 
513*  Inwood  y.  7Wn«,  Ambl.  417.  And  when  money  is  invested  in 
the  purchase  of  stock  in  the  name  of  trustees,  they  cannot  change  the  se«. 
curity,  without  an  express  power  for  that  purpose.  Harrison  v  Marti' 
mm,  2  Atk.  121^  Bostoek  v.  Blakeney,  2  Bro.  C.  C  6^8  Poeodt  r. 
Reddingtmi^  5  Ves.  794  The  laches  of  the  thntee,  in  not  entering  to 
avoid  a  fine  levied  by  a  stranger  during  the  infancy  of  cestui  que  trust, 
will  not  prejudice  cestui  que  trust,  Allen  v.  Sayer,  2  Veni.  368.  Et  vid. 
Willan  V.  if'illan,  2  Dow.  281 ;  though,  we  have  seen,  it  iff  otherwise  in 
the  case  of  a  fine  levied-  by  the  trustee  to  a  purchaser  without  notice. 
Supra,  p.  598.  Oilb.  Ch-  62.  Trustees  have  all  equal  power  and  in- 
tarest,  mnd,  must  all  join  beth  in  oonveyancee  and  receipts ;  but  it  is  a  rule, 
that  each  ef  them  shall  be  charged  for  his  wilful  negleet,  default,  or 
breaeh  of  trust  only ;  and  that  the  innocent  trustee  shall  net  sulfsr  Ibr  th# 
ttiscooduct  of  his  ee-tnistee  :  therefere,  although  two  trustees  join  tv  a 
reeeipt,  where  the  money  ia  in  fact  paid  to  one  of  them,  yet  the  trusted 
who  aeitaAlly  reoeiytd  th«  mooey  wiU  only  be  aocoiutable,  1  P.  VVms. 
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42.  n.    S  Bfo.  C.  C.  80 ;  onlnc  indeed,  frmoi,  or  wbat  it 
iU  flprow  o*'^li:rf'noe.  fhoaU  appear  in  the  trmi)9a«lKKi      See  tin*!:; 
JC^bU  V.  Thompton^o  Bro  C.  C-  112.    L'ml  Mi/j^reoJk  r.  I^rdHinHk 
^rvok,  11  V*^  tiZ,    S  C.     16  Vef.  477.     i'tuUrt^od  v  .Vrvnu^  1  M«. 
TIT.  712-     Tni^teet  are  not  allnwed  to  denve  anj  benefit  from  a  tna^^ 
«fMl  theiefore  if  a  trustee  rooipoondi  a  debt  or  baj»  it  fat  leas  thma  m 
dti^  on  it.  the  trost  estate  fha!)  «lerive  the  bencfil  nf  the  eompo^ttion.     3 
P.  ^Brt.  251,  n.     Daren  v   //.iW,  I  V  em.  49.     M'»rrtn  ▼■  P-a*f,  i  Atk. 
54,     Fa  v.d.   /'Atfjrr*  r.  Perre,  3  IJow.  1.8      .Hurt'^T  r.  Aa»mr^  Ce- 
fierat  4  Dow.  I'i.  W   Monteomrrif  ▼.  #f  eticAope,  4  Dosr  103,  I  la     ttat 
wh^re  a  tra«tee  r^f^set  or  compounds  a  debt,  if  it  appears  to  have  beea 
done  for  tbe  benefit  of  the  trust  estate;  the  trustee  wdi  be  ezcusei.  Bbtt 
y.  MtrthaV,  'i  P.  Wms.  381.     A  trustee  is  not  pemutted  to  beeane  • 
purchaser  (eren  at  a  sale  by  auction)  of  peri,  or  the  wbol%  of  the  tmsC 
•estate,  oo  aecount  of  the  dangerous  consequences  that  nigtit  ensue  freot 
furh  a  prat  tice,  WhHpdaU  v.  Coektim,  1  Ves.  9.    &  Vcs.  68S.     Li  TidL 
WhiUhnU  ▼.  LavTf  nee,  3  Ves.  740.     CompMi  r.  Waiker.  S  Vea.  C78L 
Ex  parte  Repwlds^  ib.  707.    Kx  pnHe  Hvghe»^  6  Vea.  617.    Ex  parte 
Lace^,  ibw  615.     Luier  w.  Lisier,  ib.  6:^1.     Colei  w.  TVeetAiek,  7  Ves. 
'S3A.    Ex  parte  Jamet,  8  Ves.  337.    Ex  parte  Bemuti,  10  Vcsl  593L 
San^ermn  w.  fTalktr,  13  Ves.  602.    Cmu  v.  Lord  AUen^  t  Dov.  300; 
mnd  whether  the  bar«;ain  be  adranta|^eeos  or  not^  the  sale  is,  in  erery  in- 
«lance,  bad.    Ex  parte  BemuiL,  10  Ves  385.    Commimonen  {Ex  porta 
Jfughee,  6  Ves.  617.    12  Ves.  6),  assisrneea,  {Exparte  Lmer^  6  Vea.  637. 
Ywk  ButUingi  Comipanjf  t  Maekenne^  8  Bre.  H.  C.  ed.  Total.  43),  •^ 
solicitors,  under  a  d^moiiasien  of  bankruptcy,  whether  bidding  for  thfm 
aelres  or  ethers,  are  within  tbe  operation  of  this  rale,  end  are  notalloved 
to  purchase  tbe  bankrupt*s  estate.   8o  a  eomraittee  is  not  aBowed  to  buy 
4helunatic*s  estate,  I  Mad  Ch.  91 ;  oor,  it  seems,  can  «n  egeeotir  por-^ 
chase  his  teftttor's  efleoCs.    Burden  v.  Burden^  18  Ves  176.    Gevenoi* 
«f  a  charity,  for  the  same  rearon,  are  not  allowed  to  teke  leaaea  of  tbe 
charity  lands,  Jttomey  General  >.  Lortf  Clarendon^  17  Vet.  dOO;  and 
the  rale  is  applied  as  between  principal  and  stewaixl,  {Onaond  v.  Hnldk- 
«ifOfi.  13  Ves.  47.     Beaumani  ▼.  BouUkee,  5  Ves.  485,  7  Vea.  509.     11 
Ves.  358),  and  also  to  an  agent,  Lowiher  r.  Low'her^  13  Ves.  95.    9faU 
y.  Grse«,  t  Seh.  k  Let  49%    Sed  rid.  Oarthnde  v.  Menneorf,  1  Bre. 
C.  C.  558 ;  but  not  as  between  mortj^agor  and  mortgagee.     See  9  Seh. 
4l  LeC  673.     1  Mad.  Ch.  91.     But  though  tbe  rale  be^  that  a  trustee 
cannot  parehase  from  himself  he  is  allew^  to  purdiaaa  firom  his  esstui 
4|ne  trast,  prorided  there  is  a  distinct  and  dear  eootradt,  asoertained  ia 
be  such,  after  a  jealous  and  scrupulous  examination  of  all  the  eirenm- 
•tances,  and  there  is  no  fraud,  no  ctmcealmeot,  no  adrantage  taken  hf 
the  trustee,  of  information  an{Uired  by  him  in  that  character   Celrt  and 
TVeeothick,  9  Ves.  2 .6.    JVorse  and  Ro^  12  Vet.  373.     Fax  r.  Matk^ 
reik^  t  Bro.  C.  C.  400.    Satmdereon  t.  Walker^  13  Vea.  601.    When 
trustees  are  gailty  of  a  breach  of  truft,  the  court  ef  diancery  will  cam* 
pel  them  to  reimburse  the  cestui  qae  trust  for  any  loss  which  he  m^ 
have  sustained.     Lord  Montford  v.  Lord  Cadogan.  17  Ves.  485.     S.  U 
2  Meriv.  3.    And  the  court  will  charge  their  representatires  with  tha 
eonsequenre  of  the  breach  of  trust ;   whether  they  deriTe  benefit  tern 
th**  breach  of  trust,  or  not.    S.  C.  Sea^td  v.  Howety  3  Bro.  C  C  90. 
Adair  V.  Skatt,  1  Sch.  ic  Lef,  243.     And  in  cases  of  breach  ef  tnet* 
there  is  no  analog  to  the  statute  of  limitations.    A/tome^General  f. 
Breirer*t  Compmy,  1  Meriv.  495.     Ante,  toI.  I.  p.  168.  n.  (C).     And  if 
a  trustee  eonceals  arty  act  done  by  his  co-trustee,  which  amounts  to  a 
br«>ach  of  trust,  he  will  thereby  make  himself  equally  liable.  Boardmaa 
T.  Moetaian,  1   Bro.  C  C.  68.     But  the  cestui  que  trust  b  considered, 
aven  in  equity,  but  as  a  simple  contract  creditor,  in  respect  of  soek- 
Weach  of  trast;  unless  the  trustee  has  acknowledged  the  debt  under 
l^ikl  and  ieal.    2  Atk.  119.     Fonhl.  109.   1  Cm.  Dig.  555.     And  tl« 
tboujrh  a  tinstee  for  the  purchase  of  land,  should  boy  land,  it  will  m^ba 
oableVk  the  troit,  uoieas  th^re  are  circnmitiiioea  alTordii]^  a  ^gxamtm^ 
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tion,  XhM.  it  was  purchased  in  exeeutian  of  the  trast.  Perry  ▼.  PkUigfu 
4  Ves.  108.  But  where  trust  money  can  be  traced  into  a  purchase  of 
land,  the  land  in  g^eneral  19  liable,  and^  claim  of  that  nature  may  be  sup- 
ported by  parol  evidence  L»ieh  ▼.  Lenek,  10  Vei.  617.  Lane  r. 
£>ighion,  Arnbl.409.  Qtdvid.  Kendar  v.Jliiward,  2  V em.  446.  S.O. 
Pre«.  Ch.  172.  Rt/fill  r.  Ryall,  I  Atlt  59.  Pkayrev,  Peree,  3  Dow. 
116.  Trustees  are  nOt  liable  fmr  accidental  losses,  if  such  losses  do  not 
happen  through  iheir  own  negleot  or  de&uK.  See  Mori^  ▼.  Mfirley,  % 
Ch.  Ca.  2.  Jonet  v.  L#*r«,  2  Ves.  240.  Knight  ▼.  PlypMuth^  5  Atk. 
480.  Hortlty  v.  C^a/Zotur,  2  Ves.  ^.  Ex  parte  B6lehier,  Ambl.  219. 
And  if  a  trustee  proceeds  bona  fide  in  the  trust,  be  is  not  to  suffer  for  mis^* 
take,  unless  there  has  b«en  irery  gross  ignorance  and  roiscarria^.  Ptr 
Lord  El  Jon,  C.  Montgomery  ▼.  B^^nithope,  4  Dow.  130.  But  it  is  % 
rale,  that  a  trustee  sha|l  bave  no  allowance  for  his  care  and  trouble  in  the 
management  of  the  trust,  Robinton  v.  Peti%  3  1*.  Wms.  26 L  French,  t. 
Manm^^  Atk.  120,  n.  In  the  matter  of  jinwtlett,  Ambl  78.  Chambert 
r.  Ooldwiu^  5  Ves.  884.  9  Ves.  254 ;  though  it  seems,  4hat  if  he  employ 
a  bailiff  to  mana<^0  the  trust  estate^  b<>  will  be  allowed  for  the  paymentf 
made  to  sueh  bailiff.  Bonithom^r.  Hocknwre^  t  Vem.  %\9.  Trustees 
•re,  however,  allowed  all  costs  and  expanses  which  have  been  incurred 
in  the  execution  of  the  trust,  pt'ovideid  there  has  been  no  mismana^* 
ment,  nor  breach  of  trust,  Hithirte)!  7.  Halet^t  Oh.  Rep.  158.  Amani 
▼.  Bradbum^^  Ch.  Ca.  138:  and  it  is  a  role,  that  the  cestui  que  trust 
eugfat  to  save  the  trustee  harmless  as  to  all  damages  relatiitf  to  the  trust. 
It  P.  Wms.  465.  Lastly;  where  a  trustee  refufea  to  accept  a  trust,  the 
nsual  practice  is,  to  procure  him  to  release  all  his  estate  and  interest  to 
4he  other  trastees,  Trtuh  I  v.  Danvert,  Kep.  Temp.  Finoh.  380 ;  or  00  an 
application  to  the  court  of  chancery,' the  toiirt  vrill  eithpr  appoint -«  new 
iftrustee,  or  take  apen  itself  the  execution  of  the  trust.  UvedaU  w.  f''tttekf 
t  Ch.  Ca.  20.  Lake  y.  D^L^mUrt^  A  Vei«  692.  fiwhanan  t.  Uamiiian^ 
^  Vei.  722.— [£«.] 
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120  b.  FiVK,  if  ia  Latin,  ^nis.     (a)  Mm  dimiwrfimmKM 

B^niivm  mmd  nmiwt  coFicordia  ;  quia  impanit  Jlnem  tUHu$^  ei  esi  txt^m 
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(m)  BnrL  Uh.  5. 

Traet.  ».«.».  T  (A)  Th*  natal*  Md  «f««bo«  «£ 

(Po«t,^Ma.)  flM^  vhiefa 'Vrtrc  Utrir  c&d  froa  the 

tifM.  b«v:r.i;  bc«B  expUiiwd,  ve 
vb> n  %re  c4ic*ed  br  OMtlcr  «£  renwd:  tkai 
ro'jrt  cf  rtccnJ  m  ca>iM]  n  to  •■ 
t«fftifD<»r>7  ol  tte  trkRdcr  <C  firop«rty  frma 
$hete  ihttm  mm  four  kuMii,  1.  Pmatc  asli  «f 
^raf.ti ;  3.  Fiaca ;  4.  Conmoo  fwoverici. 

]iL  Frrrmle  acts  of  puiiaacBt.  TbeK  ara 
of  aMuranea^  adopted  ia  caaca  wfacre  the  paitiea  ara  nod  capable  of  i 
ctanbaun^  Ibeir  a^rceuMflU  without  the  aid  of  tha  le^kiatme ;  aoA 
where  the  tarrjia^  toeh  agreements  into  effect  ii  cmlentlj  bcBcfidal  la 
the  particfl,  Prirale  adi  of  parliament  are  freqoentlj  ohuiaed  wboaa 
tenant  for  life«  with  remainder  to  kb  fint  and  otber  aoai  in  tmil.  mder  a 
Will  or  settlement,  hat  eilber  na  childran,  or  haa  childrai  nnder  a^ 
and  it  d€«iroa«  of  acttlin^  the  calate  an  some  dipble  oppcrtanitj.  and  to 
Uf  out  the  BKMMy  in  other  lands  to  be  settled  to  the  aameasci;  or  when 
he  has  an  opportanitj  of  making  an  adrantajreoos  exchange  with  an- 
other penon  ;  or  where  a  settled  estate  is  charged  with  the  payment  of 
a  consi'ierable  sna  of  mncey,  and  the  parties  wsh  to  sell  the  nme  to 
pay  off  the  debt,  and  to  lay  out  the  snrplns  in  the  parehaae  of  other  lands 
to  be  sHtled  to  the  same  uses ;  or  where  •  tenant  for  life  has  no  power 
of  making  long  leases^  and  it  would  be  advantagcoas  to  the  estmte.  if  it 
eofild  be  left  for  a  long  term  of  yean  ;  or  whera  a  tenant  far  life  has 
expended  his  own  money  ia  making  improvements  which  will  be  bene* 
llcial  to  the  inheritance,  or  is  deairona  of  making  soch  imprareoseeHS 
in  these  and  many  other  easai^  prirata  ads  of  parliament  may  be  oh> 
tained. 

Act)  of  this  kind  are  carried  on,  in  both  houses,  wilh  great  delibera* 
tion  and  caution ;  in  the  boose  of  lords,  they  are  ostaaJly  referred  (a 
two  judges  to  examine  and  report  the  fects  alleged  (which  most  be  pro- 
red  befere  them  in  the  ssme  manner  as  on  trial  in  ejectment,  4  Cni.  Dig. 
517.),  and  to  settle  all  technical  forms.  The  consent  of  all  parties  ia 
being  and  capable  of  consenting,  who  hare  the  remotest  in«eTi>st  in  tbs 
property  affected  by  the  bill,  is  expressly  required  to  every  private  act ; 
iinl«9fl  such  consent  appears  to  be  perversely,  and  without  any  reason 
withheld.  2  Bl.  Com.  345.  And  where  infents,  or  other  persons  net  m 
OM,  or  incapable  of  acting  for  themselves,  are  to  be  bound,  a  full  aqm- 
valeot  most  be  icttled  upon  then  in  lieu :  and,  io  general,  the  l^ida> 
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tore  will  not  laffer  (be  property  Qf  infiuits«  or  other  penoot  iaoaptble  of 
actino;  for  themselves,  to  be  altered  by  a  private  act,  nnleas  it  appean 
thai  they  will  be  benefited  by  saeh  alteration.    And  a  general  saving  ii 
now  con&tantly  added,  at  the  elose  of  the  bill,  o(  the  righti  aAd  interests 
of  all  persons  whomsoever,  execpt  those  whose  consent  is  so  given  or  pur- 
chased, and  who  are  therein partioularly  named, 2  Bl.  Com.  345 :  though 
it  has  been  holden,  that,  even  if  sach  saving  be  omitted*  the  act  fehall 
bind  none  but  parties.    1  Co.  13&  a.  JBarringtmi*t  com,  8  Co.  136.  S.  C. 
Godb.  16.7.  Lucy  v«  LcDingstofi,t  1  Vent.  176.     But  where  a  private  act 
is  obtained  by  a  tenant  in  tail,  it  will  bar  the  estate  tail  and  all  remain- 
ders, and  Iha  reversion  depending  on  it,  although  the  persons  in  remain- 
der  or  reversion  should  not  give  their  consent  to  the  act,  2  Cas.  &  <^p. 
400.  4  Cru«  t)ig.  5W ;  and  although  the  rights  of  the  remainder-man  were 
not  excepted  in  the  saving.    Wtsthi^  v.  Kierman^  Ambl.  697.  But  where 
a  tenant  for  life  enters  into  an  agreement  to  convey  the  fee-simple,  and 
a  private  act  is   passed-,  for  establishing  such  agre^aent,  in  which  is  a 
raving  of  the  rights  of  all  persons  not  parties  to  the  act,  it  will  not  affect 
the  persons  entitled  to  the  remainder  expectant  on  the  life  estate.    Pn>' 
voH  of  Etorkr,  The  Biihop  of  Winehuter^ 3  Wils.  483.    Private  acts  are 
eoostrued  in  the  same  manner  as  oonunon  law  eonreyances ;  and,  there- 
fore, when  any  doubt  arises  as  to  the  construction  of  a  private  act,  the 
court  will  consider  what  was  the  object  and  intention  of  the  parties  in  oh* 
taining  the  act,  and  endeavour,  if  possible,  togive  effect  to  that  intention. 
4  Cru.  Dig.  626.     Et  vid.  PrerosI  of  EUm  v.  Bithqp  qf  fVtnehester,  su- 
pra.    TmmUjf  v.  Gi6f«n,  2  T.  R.  701.    It  has  been  already  observed, 
that  a  saving  in  en  act,  which  is  repugnant  to  the  body  of  the  act,  is  void, 
SLUte,  p.  545.  n.  (L  1).    Mon  Wooit^etut,  1  Co.  47  a ;  and  In  like  man- 
ner it  is  held,  that  the  general  saving  clause  in  a  private  act  will  control 
the  provisions  in  the  boidy  of  the  act,  but  must  be  so  expounded  as  to  be 
consistent  therewith,  or  eke  be  void.  Wood  v.  Ceet/,  2  Vem,  711.  Wett-' 
by  V.  Kierman^  supra.      Riddle  v-  WTtite^  4  Gwill.  1387.    A  private  act 
may  be  relieved  against,  if  obtained  upon  fraudulent  suggestion?,  2  Bl. 
Com.  S4€.      2  Hargr.  Jnr.  Argum.  392.  '  RichardtoH  v.  Hamilton^ 
Cane  8. 1773.    MKeriMU  v.  Siuarl,  Dom.  I'roc  1754.    Biddulph  r. 
Biddulph^  4  Cru.  Dig.  549 ;  and  it  has  been  held  to  be  void,  if  contrary 
to  law  and  reason,  4  Co.  12;  and  no  judge  or  jury  is  bound  to  take  no-  ' 

tice  of  it,  unless  the  same  be  specially  p^aded.  Ante,  vol.  1;  p.  25.  n. 
(16).  As  to  the  distinctions  between  public  and  private  acts,  see  Ibid ; 
and  as  to  the  mode  of  passing  private  bijls,  and  the  standing  orders  of  » 

the  house  of  lords  relating  thereto,  see  4  Cru  Dig.  516,  &17, 4l8,  553— 
563. 

2d.  The  king*^  grants.— It  is  a  rule  of  the  eommon  law,  that  the  king 
cannot  grant  any  land?,  tenements,  or  hereditaments,  but  by  matter  of  ' 
record  ;  and  therefore  the  king*s  grants  are  contained  in  charters  or  let- 
ters-patent, to  which  the  great  seal  is  annexed ;  and  are  usually  directed 
or  addressed  by  the  king  to  all  his  subjects.  Grants  er  letters-patent 
must  first  pass  by  bill,  which  is  prepared  by  the  attorney  and  solicitor- 
geueral^  in'  conseqnenoc  of  a  warrant  froQi  the  crown.  2  Bl.  Com.  346. 
All  franchises  in  the  hands  of  private  person*,  are,  we  have  seen,  derived 
from  grants  by  the  crown,  ante,  vol.  1,  p  236.  «..(E  1) ;  and  the  crown 
may  still  grant  feirs,  market,  parks,  warrens,  &c.  though  such  grants  are 
nqw  seldom  made.  4  C  *ru.  Dig.  564.  .  There  are  also  a  variety  of  offices 
held  immediately  under  ihe  crown,  which  can  only  be  granted  by  letters- 
patent,  and  with  nil  their  anoient  rights  and  privileges.  Ante,  vol.  1.  p. 
236.  n.  (£  1).  AVitli  respect  to  the  restrictions  upon  grants  of  lands  by 
the  crown,  see  stats.  1  Ann.st  1.  c.  7. 34  Geo.  3.  c.  75.  48  Geo.  3.  c.  73. 
62  Geo.  3.  c.  16 1.  55  Geo.  3.  c  190,  whereby  all  future  grants  or  leases  ^ 

from  the  crown,  for  any  long-er  term-  than  tbirly-one  years  (see  stat, 
48.  Geo.  3.  c.  73.  s.  3.  which  prohibits  the  future  granting  of  crown  lands 
for  life ,  though  lamis  of  the  Duchy  of  Lancaster  belonging  to  the  king 
may  be  granted  on  building  leases  for  ninety-nine  years  or  three  lives,  by 
Stat  32  Geo.  3  c.  161,  1. 1.)  are  declared  to  be  v«id ;  except  leaset  for 
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(606)*         perempforiu.     ^(^)  Finis  est  amteabilis  compositio  et 

(6)GlanT.Ub.  a        finaiis  Concordia^  ex  consensu  et  licentid  "dominire^ 

*191  t.         gi^i  vet  ejus  justiciariorvfn  (1)  *fcj  Talis  concordia 

(c)  9  Co.  cap.  3.  (1)  Thit.  fhoa^h  a  jtiit  descrip-  more  effic-acioas  than  ordlciarj  con- 
stat ut.de  modo  la-  tion  of  finef,  eonsiderad  aeotrdingf  Teyance*.  What  the  saperiorityof 
yandi  fin^.  PI.  Com.  ta  tb^tr  ori<^inal  and  itill  apparent  a  fine  in  thi»  respect  consists  of  witt 
357.  (3  Co;  Q4.  im)K>rt,  yet  s^  ves  a  vwy  inadequate  best  app<»ar,l)j  stating  tbe  chief  usee 
8  Co.  51.)  5  Co.  (oL  idea  of  them  in  their  modern  appli-  to  Which  it  is  applied. — One  use  of 
9S*  Teje*icaie.           aatioa.      In  GlanviU'a  time  the^  h&n*M9exHnguuking  dormant  titkw 

were  really  amicable  corapositioas  by  shortenings  the  u»ua)  tim«*  of  U- 

of  Of /tiW  suits       But  for  several  mitation.    F.oes,  bein;a.^TeemefitB 

centuries  past,  fines  have  been  only  oonceming^  lands  or  tenements  so- 

BO  in  name,  being  in  fact  JktUiout  l«mnly  made  in  the  kin^^s  courts, 

proceeding*,  in  order  te  transfer  or  were  deemed  to  be  of  equal  noto- 

tecure  real  property,  by  a  mode  riaty  with  judgments  in  writs  of 


land  for  building,  which  may  be  g^nted  for  any  term  not  axeaedii^ 
ninety -nine  years,  from  the  date  or  making  thereof,  where  the  lesees 
agree  to  make  erections  of  greater  yeariy  value  than  the  land,  or  where 
the  greatest  part  of  the  yeany  value  of  the  premises  consists  of  bui]diIlg^ 
Stat  34.  Geo.  3.  c.  75.  s.  3 ;  and  ezoept  leases  of  lands  for  gardens,  ki^  to 
be  used  with  bouses  built  either  on  crown  lands  or  laads  of  other  persons 
proprietors,  which  may  be  also  granted  ibi:  any  term  not  exceediag 
ninety-nine  years,  to  be  computed  from  the  date  or  making  thereof,  stats, 
48  G«oi  3.  c.  73.  s.  1.  52  Geo.  3*  e.  16i:  s.  3;  so  as^here  be  reserved 
upon  every  such  grant  or  demise  such  annual  rent  aa  shall  be  deemed  by 
the  loxils  of  the  treasury,  &c..  a  reasonable  conrideration  for  every  sncfa 
demise  or  grant,  without  taking  any  fine  for  the  same,  stats.  34.  Geo.  3 
e.  75.  s.  4  bt  Geo.  3.  c.  16 1.  s.  3 :  but  a  diaeretionary  power  ia  vested  ia 
the  treasury  to  ascertain  the  connderatioa  either  in  rent  only,  or  partly 
in  rent  and  partly  in  fiae,  in  certain  oases.  See  stat.  48  Geo.  3.  o.  73.  a 
33.  And.if  any  sooh  lease  or  grant  be  made  to  take  effect  in  revenion, 
then  the  term  or  estate  thereby  to  be  g^nted,  together  with  the  term  or 
estate  iu  possession,  must  not  exceed  the  lespective  times  above  men. 
tioned.  By  stat.  48  G^.  3.  c  73.  s.  28,  39.  (amended  by  stat.  52  Geo.  3. 
c.  IGI.  s.  2.)  the  chancfdlor,  ^c.  of  the  Duohy  of  Lancaster,  and  the  sur- 
veyor-general of  the  croWn  lands,  with  consent  of  the  treasury,  arc  em- 
powered to  exchange  lands  of  the  orown  for  lands  of  individusb;  and 
they  may  pay  or  accept  money  for  equellizing  any  sueh  exchange.  And 
l>y  stats.  A'ii  Geo.  3  c.  33.  a.  1 1.  and  S3  Geo.  3  e.  I&l.  s.  6.  54  G^,  3. 
c.  170.  s.  1 1.  the  lords  of  the  treasury  may  alienate  small  parcels  of  crown 
]ai)ds  intermiKed  with  lands  of  individuals :  bat  in  all  cases  of  such  ex- 
chano^e  or  sale,  the  lands  of  the  orown  and  that  of  individuals  to  be  given 
in  fsxcbange,  must  be  previously  surveyed  and  rallied  on  oath  by  practi- 
cal surveyors,  to  be  appointed  by  the  commissioners  of  woods,  &c  Stat 
52  Geo.  3.  c.  161.  s.  6.  By  stat.  34  Geo.  3.  c.  75-  the  tale  of  fee-fiirm 
and  other  unimprovable  rents  is  directed ;  and  by  stats.  38  Geo.  3.  c  60. 
42  Geo.  3.  c.  116.  and  48  Geo.  3.  c.  73.  s.  11.  the  sujrveyor-general  is  em- 
)*owf%red  to  sell  such  manors  or  lordships  belonging  to  the  crown  as  con- 
sist of  mnnorial  rights  and  quit  rents,  and  other  property  of  an  miproduc^ 
tive  nature.  As  to  the  disposition  of  private  property  belonging  to  the 
kin?,  see^nte,  vol.  I.  p.  66.  n.  (B)  ;  and  as  to  grants  of  landa  esdieated, 
seeante,  p.  194.  n.  (15). 

With  resrard  to  the  con.str  uction  of  the  king's  grants,  these,  as  they 
chipfly  proceed  from  the  bonnty  of  the  crown,  have  at  al]  times  been 
const ruetl  most  fuvourebly  for  the  king,  and  against  the  grantee;  contra- 
ry to  the  manoer  in  which  aU  other  assoraiices  ara  coostraed.    A  svl^ 


Ofi.  XLIV.  BT  ICATTfim  OV  BB#eRD.  713 

finalii  dicitur^ed  quddfinem  imponit  negoiioy  adeo  ut 

right;  and  therefore   the  eopamon  of  limitmtion,  mi^ht  subiiit,  with,  ft 
law  allowed  them  to  hare  the  fame  -  rio^ht  of  tntry  for  twenty  years,  and 

quality  of  barring  all,  who  should  with  a  right  of  action  for  a  much 

not  claim  Within  a  year  and  a  day.  1pn«;er  time.     Another  use  or  effect 

See  Plowd.  357.      H<>nce  we  rnay  of  fines  is  barring  estates  tail,  where 

probably  date  the  origio  and  fre-  the   more    extensively    eperatire 

i|uent  use  of  fines  as  fei^pied-  pro-  mode  by  common  recovery,  is  either 

teedin:!S.      But  this  puisianoe  df  a  unnecessary  or  impracticable.  The 

ine  was  taken  away  by  the  34  £•  3^  former  may  be  the  <;ase,  ,wben  one 

and  this  statute  continued  in  force  is  tenant  in  tail  with  an  immediate 

till  the  1  R.  3.  aad  4  A.  7.  which  reveir*ion  or  remainder  in  fee ;  for 

revised  the  ancient  law,  though  then  none  can  derive  a  title  to  the' 

with  some  chan«;e,.  proclamations  estate,  except  as  his privtef  or Aeirf, 

1>eing  required  to  make  fines  more  in  which  character  his  fine  is  ia. 

Dotorioud,  and  the  time  for  claim-  immediate  bar  to  tbem«  The  latter 

ing  being  enlarged  from  a  year  and  occurs  when  one  has  only  a  remain- 

a  day  te  Jive  yean     See  34  K.  3.  -der  in  tail,  ar)d  the  person,  haying 

&  16.  1  R.  3.  c.  7.  4  B  7.  c.  24.  the  freehold  in  possession,  refuses 

The  force  of  fines  on  the  rights  of  to  make  a  tenant  to  the  pnecipe  fer 

strangers  being  thus  regulated,  it  a  common  recovery,,  whieh  would 

has  bfien  erer  since  a  common  prae-  bar  all  remaindert  and  reversions ; 

tiee  to  levy  them  merely  for  better  for,  under  such  eireumstances,  «U 

guarding  a  title    ajs^ainst   claims,  which  the  party  can  do  islo  har 

which,  under  the  common  statutes  t\i<ne  claiming  under  himself  hj  m, 


ject^s  grant  shall  be  construed  to  include  every  thing  necessary  to  the  en- 
joyment of  the  thing  granted,  without  express  words,  ante,  56  a.  vol.  1. 
p.  641 ;  but  the  king*s  grant  shall -not  enure  to  any  other  intent  than  that 
whieh  is  precisely  expressed  in  the  gi^ant.  2  Bl.  C  ..m.  347.  Brp.  Abr. 
tit.  Patent,  pi.  62.  Finch.  L.  110.  When  it  appears,  from  the  face  of 
the  grant,  that  the  king  is  mistaken  or  deceived^  either  in  matter  of  fact, 
or  matter  of  laW,  as  in  case  of  false' suggestion,  misinformation,  or  mis- 
recital  of  former  grants ;  or  if  his  own  title  to  the  thing  granted  be  dif- 
ferent from  what  he  supposes ;  or  if  4he  grant  be  informal ;  or  if  he  grants 
an  estate  contrary  to  the  rules  of  law ;  in  any  of  these  cases  the  grantis 
absolutely  void.  Freem.  172.  Finch.  101,  102.  Bro.  Abr.  tit.  EsUter, 
34.  tit.  Patents,  104  Dyer,  270.  Da  v.  45  And  to  prevent  deceito  of 
the  king,  with  regartl  to  the  value  of  the  estate  granted,  it'  is  provided 
by  the  stat.  1  H.  4.  c.  6.  that  no  grant  of  his^  shall  be  goed,  unless  in  the 
grantee's  petition  fbr  them  express  mention  be  made  of  the  real  value  of 
the  lands ;  and  the  stat.  34  Geo.  3.  c.  75.  s.  8.  enacts,  that  before  any 
grant  or  lease  of  crown  lands  is  made,  a  survey  of  the  premises,  and  an 
estimate  of  the  improved  annual  value  thereof, shaH .be  made  and  certified 
on  oath  by  practical  surveyors  appointed  by  the  lords  of  the  treasi^ry,  or 
the  survey or»general  of  the  land  revenues  of  the  crown;  unless  where 
the  premises  are  of  a  known,  fixed,  and  unimprovable  value,  or  where 
from  the  nature  of  the  premises,  the  value  cannot  be  ascertained  by 
means  of  a  survey,  or  the  value  thereof  is  so  inoonsiderabie  as  to  render 
It  inexpedient  to  incur  that  expense ;  in  which  case  leases  may  be  granted 
©r  renewed  without  a  survey.  Sect.  9%'  Where  it  ia  inserted  in  the 
kingN  grants,  that  they  are  made  ex  eerla  seientia,  mero  motu,  el  tpeeiali 
gratia^  which  is  now  usually  done,  they  will  then  be  construed  libNsrally, 
and  acoerding  to  the  apparent  intent  of  the  king<  1  Co.  40.  And  where 
th^  king^s  grants  are  mnde  upon  a  valuable  consideration,  they  shall  be 
construed  favourably  for  the  patentee.     6  Co.  6  a. 

The  nature  and  operation  of  fines  and  recoveries,  which  are  the  two 
•ther  species  of  arauranee  by  matter  of  record,  will  be  explained  in  the 
present  chapter.— [£i^.] 

V(lE.  ir.  4  X 
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(6lO)*j         *neutra  pars\liHgantium  ab  to  de  cstttro  poierii  rtoe- 


fine.      How  thia  power  of  a  fine  in  Ken.  Comp.  Hiat.  3d   ed-  t.  1. 

over  estates  tail  eomm(*nced,,haa  p,  596.     Nor  inileiHS  could  there 

been  vtxaia  qxuutio.     The  statute  ha\  e  been  the  least  pretence  to  ex- 

it  doni*^  after  conrerting  fees  con-  tend  the  meainng  of  the  law  fur- 

dltiooal  into  estatea  tail,  concludet  ther,  if  it  had   not  been  f«r  flomc 

with  protecting  them   from  fines,  ambig^uous  expreaaiona  in  the  latter 

there  being  ezpresa  word!>  for  that  end  of  it.      Lik«>  the  1   K .  3  after 

purpoee.     But  the  doubt  ia,  when  declaring  a  fine  with  proclamaboa 

thia    protection    was    withdrawn,  -to  be  an  universal  bar,  tt  aarea  to 

whether  by  the    4   H.   7.  or  the  ell,  except  partte*^  fiire  'years  to 
32  H.  8.     It  ia  a  common   notion, ,  claim  under  the  proclamation  of  it 

into  which  aome   ef  our  moat  re-  But  this  saving  did  not  suit  the  case 

•peetahle    hiatoriana  hare    fallen,  of  the  issue- in  tail,  or  oi  those  in 

that  the  4  H.  7.  waa  the  «tatute  remainder    or  reversion ;   Wcaoat 

which' first  loosened  entails;  and  during  the  life  of  the  inunediaia 

tbiu  opening  the  door  for  a  free  tenant  in  tail,  these  could  have  ao 

alienation  of  landed  property,  has  right  to  the  poeaeaaion,  and  it  wia 

been  attributed  to  the  deep  policy  possible,  that  he  might  live  mora 

of  the  prince  then  on  the  throne,  than  five  years  from  the  proclama 

See  Hume^s  History,  8vo.  ed.  v.  3.  tion  of  the  fine.   The  framers  oTthe 

p.  400.     But  thia  ia  an  error,  pro-  4  H.  7.  foresaw  thia;  and  thece- 

oeeding  from  a  strange  inattentioo  fore  like  the  1  R,  3.  it  contains  an 

to  the  real  history'  ef  the  aubject.  additional  aa^ing  of  five  years  fir 

Common  reeoveriea  had  been  aanc-  all  peraona,    to   whom    any  title 
tified  by  a  judicial  opinion  in  7U-  '  ahould  come  c^^the  prodamatia 

iarum's  cose,  aa  early  as  the  twelfth  of  the  fine  by  fi>rce  of  any  intail 

of  Edward   the  fourth;  and  from  aubitiating  ^ore;  wonh,  which  aa 

them  it  waa  that  intaila  received  atroogly  apply  to  the  issue  of  the 

their  death  wound ;  for,  by  thia  fio-  tenant  in  tail  levying  .a  fine,  as  ti 

tion    of  common  reeoveriea,  into  those    in  remainder  or  revernea. 

the  origin  of  which   we  mean  to  Had  therefore  the  4  B.  7.  stopped 

acratinise    in    aome   other   place,  here,  what  the  learned  and  iaatroc- 

overy  tenant  in  tail  in  poaseaaion  tive  observer  on  our  ancient  ata» 

waa  enabled  to  bar  intaiU  in  the  tutes  writea  would  be  strictly  joat, 

Boat  perfect  and  abaolute  manner ;  that,  instead  of  destroying  estates 

Whereaa  fines,   even  now,    being  tail,  the  statute    expressly    savei 

ooly  a  partial  bar  of  the  issue  of  them.     Barringt.  on  Ant.  Stat.  %1 

the  persons  who  levy  them,  must  ed.  p;  337.    But  a  subsequent  part 

in  general  be  an  inefficacious  mode,  of  the  statute,  in  declaring  how  a 

In  respect  to  the  4  H.  7.  it  was  fipe  shall  operate  on  such  as  have 

ioarce  more  than  a   repetition  of  five  years  allowed,  tf  they  do  not 

the  1  R.  3.  the  only  object  of  which  claim  within  that  time,  expreassi, 

indisputably  waa  to  repeal  the  sta-  that  they  shall  be  concluded  inlAt 

tate  made  the  34  £•  3.  in  fikvour  of  forma*  partiet  andprwtea;  and  an- 

non-claims,   and    against  them  to  other  clause,  in    regulating    who 

reyive  the  ancient  force  of  fines,  ahould  be  at  liberty  to  aver  against 

but  with   aome  abatement  of  the  a  fiiie  quod  parte*  nthil  hain^ruM% 

wigm  in  point  of  time  and  other  aaves  this  plea  for  all  persons,  with 

improvements,  as  we  have  already  en  exception  of  privte*  as  well  h 

hinted;  a  provision  of  the  utmost  parties.    From  these  two  dausee, 

consequence  to  the  aecurity  ofti-  though  the  former  of  them  waa  ee- 

tlea.      Accordingly   Lord    Bacon,  pied  from  the  I  R.  3.  grew  a  doubt, 

whoae    diacemment     none      will  whether  the  statute  £d  not  enable 

qaefltioo,  in  his  life  of  Henry  the  tenant  in  tail  to  bar  his  ieeue  by  a 

Seventh,  commends  the  statute  of  fine.    The  argumenta  for  it  went 

the  4tb  of  his  reign,  merely  as  if  that  the  iasue  were /irsrie«  both  in 

•UMd  at  nOD-ftoiaia.    Bac.Uen.7.  blood  and  estate ;  and  that  if  the 
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Bt&tdte  meant  to  bind. them;  when    tion  of  the    fonuer  by  the  latter. 
Che  tenant  in  tail  had  jiot  any  estate  ^  See  Murray  on  the  demise  of  the 
in  the  land  at  the  time  of  the  ^ne,   'Earl  of  Dcrhjf  against  Ejft9n  ofii 
it  was  highly  improbable,    there    PrUe^  Pasch.  31  Cha.  2.  in  Scacc. 
ihould    be   a   different    intention,    T.  Raym.  260  386. 319.^38.  Pol- 
when  he  really  had  one.  •  2  Show.     lext.  491.  Sidnn.  95.  2  Show.  104. 
114     On  the  other  hand  it  mi^t    T.  Jo.  238.    It  is  obeervable,  that 
be  said^  that,  ai  the  word  primes    both  Lord  Keeper  NQi4h,and  Lord 
in  the  statute  <f<  mo^o  ^oiM^i^nu,    Chief  Jastice  Saonden,  the  late* 
and  in  the  1  R.  3.  was  not  deemed    ness  of  whose    promotions    pre* 
•ttffieient  to  reach  •  heir  in  tail,  and    vented  their  pnbliely  givin|;  their 
to  control  the  statute  tU  donu,  why    opinions,  concurred  with  the  ma* 
then  should  the  same  word  in  the    jerity  of  the   judges  in  the  con* 
4  H.  7.  include  them ;  more  espe-    struction  of  the  4  H.  7.  and.iurther, 
oially  when  it  was  considered,  that    that  PoUexlen,  who,-  as  oounse], 
it  was  as  much  the  prof(Bssed  scope    argued  most  ably  Ibr  the  Earl  of 
•f  the   4  H.  7.  as  it  Was  of  the    Derby  the  i^sue  in  tail,  aiterwaids 
1  R.  3.  to  revive  the  operation  of    declared  his  private  sentiments  ,to 
fines  against  non-claims,  a(kl  that*   be  against  the  earl  on  that  statute* 
both  contained   the  same  express     But  it  should  be  adverted  to^  thatt 
aaving-  Ibr  persons  claiming  under    though  .th^  majority,  of  the  judges 
intails;  2  lust  517.      Pollexf.502.    were  against  Lord  Derby  on  this 
By  such  contrariety  of  reasoning,    point,  they  gave  judgment  fiur  him 
the  judges  in  the  19  H.  8.  became    on  a  secondary  one,  which  was,  that 
divided  in  opinion ;  three  holding,    the  ihtail,  being  of  the  gift  of  the 
that  the  4  H<  7.  was  not  a  bar  to  the    crown,  fell  within  the  protection 
imue,  and  four  that  it  was     See    of  the  34  H.  8..  Therefore  tbeir 
19H.  8. 6.  b.     Dy.2b.pl   1.   Br.     opinion    on    the  4  H.    7.  finally 
Abr.  Pines,  1. 121.  123.  Bro.  N.  C.     proved  to  be  wholly  extra-judicial. 
144.  Pollexf.  502.     To  remove  the     But  nfe  do  not  knowof  any  case,  in 
doubt  the    legislature  passed  the    which  the   controversy   has  be^ 
^  H.  8.  by    which  the  heirs  in    agaia  agitated.    A  third  effect  of  ^ 

'tail  are  expressly  bound.  32  H.  fines  is  passing  the  estates  and  inter- 
8.  c.  26.  Bat  the  last-named  sta-  estsof  marri^  women  in  the  inh»- 
«tate,  though  entitled  an  exposition  ritance  or  freehold  ef  lands  and  te- 
of  the  4  H.  7.  and  though  made  to  nements.  Our  common  law  boun- 
operate  retrospeeiively^  contained  tifully  invests  the  husband  with  a 
•everal    exceptions,     particularly    right  over  the  whole  -  of  the  wife'a  • 

one  of  fines  ef  lands,  of  which  the    personalty,  and  entitles  him  to  the 
reversion  is  in  the  crown.      Conse-    rents-  and  profits  of  her  real  estate 
quently  room  was  still  left  for  oon-    during  the  coverture.    It  further 
testing  the  effect  of  the  4  H.  7.  m-    gives  him  an  estate  for  his  own  life 
dependently  of  the  32  H.  8>  and  in    in  her  inheritance,  if  the  husband 
the  reign  of  Charles  the  Second  a     is  actually  m  possesnon,  and  there 
oaie  arose,  which  made  a  discussion    is  bom  any  issue  of  the  marriage 
of  the  point  almost  unavoidable.  It    capable  of  inheriting.     Bat    the 
wae  the  case  of  the  Earl  of  Derby    same  law,  which  confers  so  much 
against  one  claiming  under  a-  fine    on  the  husband,  will  not  allow  her, 
by  the  earl's  father,  who  was  tenant    whilst  a  feme  covert,  to  enlarge 
in  tail  with  reversion  in  the- erown,    the  provision,  for  him  out  of  her 
and  so  within  an  exception  in  the    property,  or  to  strip  herself  of  any 
32  H.  8.    Two  points  were  made,  *  daims  which  the  law  gives  her  on 
ofwhich  the  first  was  whether  this    bis.    On  the  contrary,  jealous  of 
fine,  thus  depending  wholly  on  the    hu  great  authority  over  her,  and 
4  H.  7.  was  a  bar  to  the  issue  in     fearful  of  his  using  compulsion,  it 
tail ;  and  on    adjournment  of  the    creatss  a  disability  in  her  to  give 
case  into  the  exchequer  chamber,    her  con»ent  to  any   thing,  which 
eight  judges   against   three  held,    may  affect  her  right  or  claims  aftec; 
tlmt  the  fine  of  tenant  in  tail  was  a    the  coverture,  and  makea  all  acts 
bar  to  the  issue  before  the  32  H.  8.    of  such  a  tendency  absoluU  nulli- 
great^taesa  however  being  laid  by    ties.     By  the  rigour  of  the  ancient 
those  of  this  opinion  on  the  esposi-    law,  we  take  this  rale  to  have  been 
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ft  taits  rediv 

could   lO  ■•  CAM  tcttieil 

by  any  ftignei.% 

Hot  «e-  rMP  iD'o 

cadent  g«r#  bulli  to  two  tmitrtti  the  Bure 

Aodea,  namely^  by  fines  aod  ono*  atntra^em,      Tbe 

Bwn  roeorcrie».    Thouj^fa  it  fm^lit  bare  that  faaaanlei  \a 

b«  proper  to  ineap^ciUie  the  wric  bow  it  bo(>.^ns  tnaia 

Iran  bemp  loflame^  by  the  bot^  bum  may  aijck**!*  her  real  r«g:bti  bf 

band  to  preyaiioe  benelf  by  aay  fise.  tbo^jrb  not  bf  a;  y  invtraaart. 

•ooreyaoecaar  a4p^«iiicnti  dunog  or  ael  itnrtly  and  nwainaKy  a  tam- 

fhm  eovertore,  yet  juitioe  to  otbcre  »rya  tot^  lead*  u»  fsoraa*,  tbat  tba 

required,  that  mcb  at  ai^  bare  oobmioo  nouoo  ni  m,  L  itt'%  Koabqp 

any  claun  os  the  «n*e*f  lirepboiJ  or  fenes  oorert  merely  by  raaaan  ef 

iaharitanoe,  ihoal'l  not  be  forced  tne  ttrrtt  tsmmin.iJwfM  of  Jkiem  bf 

to  poetpone  their  flort?  till  the  mar-  the  jajget  b  v^correcsL     b'thev- 

Ha^e  wai  detenuned  ;  for  if  they  cret  exaauoatjoo  af  ite^  wai  aa 

dioald,  thei^  to  oae  the  wordi  of  opceatire,  the  law  vaokl  provide 

BrMtoa,   in   esf^aioin^  why  the  the  meant  ofefcctoaU j 

^  hwband^  io&oay  would  not  war-  farm  to  ordinary 

'  rait  the  parol  to  demar  ia  a  ruit  to  make  them  eondniire  to 

fiw  the  wiie*t  land,  anrfaer  impim-  corcrt  equaUy  witha  fine      Bit  ift 

€ittamd€jwrentBnpf9pitrmin9rtm  '»  clearly  otherwiee; 

cMfem  rirr  pettr/  dtfemjudtrtum,  n  the  ease  of  ouHfeyancea  by 

4tmp»metqugHbeimuI»ertnfraudem  t9m^  there  moat  ba  a  »mi 

fuikert.  Bract,  lib.  5.  traot.  5.c  21.  top  for  the  freehold  or  '  ' 

ix4S3  a*     Probably  it  was  oo  this  er  the  exaauoatKio  beii^  exirm^ 

priflciple^  the  common  law  allowed  dieitU  b  ioeiiectttaL    1b  the 

« jadgmant  a|;ainst  hasband  and  lotlitute,    Lonl    Coke 


wife  in  a  sait  for  her  land  to  be  at     this  to  be  the  gemttnl   law,  aad 
aonoianrc^  as  if  giren   a^init  a     amoogit   many    other    autbentim 


fome  sole ;   which  was  carried  so  cited  to  prore  it,  refers  to  acam  of 

lar,  that,  till  the  statute  of  West-  Hen.  7,  reported  by  Kielwcy,  ia 

minster  the  second,  even  jad^ment  which,  whether  the  czammatiaa  ef 

against  them,  oo  defiinlt  in  a  poifes-  e  fome  covert,  on  the  larolmeot  ef 

torg  action  for  tha  wife^t  freehold,  a  bargain  and  fale  to  the  kittg^  la^ 

drora  the  wife»  after  the  hntbaiid^s  ficed  to  bind  tier,  was  largely  deba- 

death,  to  a  writ  of  ri^t  to  reeoror  tod.  2  lost  67J.  Kidw.  4a.  taflOa. 

her  land.  2  [nst  342.     From  ena-  The  juit  explan  tioo  therafore  of 

bbn^  tha  husband  and  wife  to  de-  thetabjeet  ii,  that  tbe  prmdemy^ 

fend    ber   title,   and  making  tha  arm/ar/ton  forthe/recAstf  of  tha 

judfpnent  on  inch  defence  to    be  land,  in  ooosequence  of  previoaaly 

oonclusire,     pennitUnp    them    to  taking  out  an  origiital  writ,  without 

compound  the  suit  by  a  final  aj^ree-  which  i>reliminary,et-en  at  this  day» 

ment  of  record,  in  the  same  man-  a  fine  it  a  nallity.  should  be  deem- 

ner  as  other  suitors,  was  no  '.n^sat  or  ed  tbe  primary  cause  of  the  fine^ 

difficult  transition  ;  more  et{)«ciaUy  binding  a  teme  co%  ert ;  an*l  that  tha 

whan  it  is  coosidere*],  that  in  the  cecrr/ fxaMwiA/ion  oi  her,  on  taking 

ease  of  temes  covert  fines  are  never  tbe  ackitowit.'djinvci't  of  tlie  fine,  is 

allowed  to  pa9«,  without  the  court *s  only  a  suondarp  cause  of  thif  ope* 

secret  exami'iation  of  them  apart  ration,     auch  are  the  ikret  chief 

from  their  husbands,  to  know,  who  etiects,  by  reason  of  which.  fi.ie% 

ther  their  consent  is  the  result  of  a  no  Longer  used,  acc4*rdin»  to  their 

free    choice,  or  of  the  hushand^s  ori;cioal,  as  recorded    agreements 

compulsire    influence.      Such,  we  for  conclusion  of  or/iia^  «u«/«,  have 

aonceive,  is  the  true  source,  whence  been  changed  into,  and  are  still  ra- 

may  ba  derived   tha  present  force  tained.  nt. feigned  proceeding;  and 

af  fine*  and  common  recoveries  as  being  thus  aocommodaled  to  answer 

againsithewife,whojoinsinthem;  purposes,  to  which  ordinary 


for,  whaterer  in  point  of  bar  and     reyanoes  cannot  be  applied,  it  is 
eaDdonaowM  their  afiac^whaa  in    bo  wander,  that  they  shMil^  nat 
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ifere  (2).    Of  the  several  parts  of  a  nhe,  and  many  inci' 
dents  to  the  same,  you  shall  read  in  my  Reports. . 


9n\j  be  considered  as  a  species  erf 
oonTeyancc,  but  also  be  deemed  a 
principal  puard  to  the  titles  to  real 
property,  and  as  sach  be  ranked 
among^tthe  most  valuable  of  the 
•cm men  assurances  of  the  realm, 
1q  this  digpression  on  the  (>ro|)erties 
of  a  fine,  we  have  purposely  omit* 
ted  to  consider  its  operation,  either 
SM  an  estopptl,  eSLpept  so  far  as  it 
may  be  said  to  be  one  to  the  issue 
in  tail  by  force  of  the  4  H  7. 
and  39li  8.  or  as  z.dueontiniuineet 
or  iastiy  in  respect  of  the  conusor's 
uarrarUy^  which  is  always  inserted 
in  it.  The  virtues  of  a  fine,  in  the 
three  points  ef  view  we  have  exa- 
mined it,  namely,  to  extinguish 
dormant  titles,  to  bar  the  issue  in 
tail,  and  to  pass  the  interests  ef 
femes  covert ;  these  constitute  the 
more  peculiar  qualities,  on  account 
of  which  it  is  mart  usually,  if  not 
always,  resorted '  to.  As.  to  the 
three  other  effects,  it  may  be 
onoa§^h  to  observe  here,  that  they 
are  .equally  incident  to  feoff'mtnts, 
er  any  other  deeds  havin«^  warraR<r 
tiea  annexed.  The  distinct  consi- 
deration of  them  is  reserved  for  an- 
other occasion. — [Hargr.  n.  1.  Kl 
a.  (171)0 

[With  respect  to  the  operation 
ofa  fine  by  a  tenant  in  tail,  it  may 
be  fVtrther  observed,  that  when  a 
person  who  has  an  estate  tail,  with 
ao  immediate  reversion  in  fee, 
levies  a  fine  with  proclamations^ 
the  effect  of  the  fine  will  be  to  bar 
the  estate  tail,  and  convert  the 
tame  into  a  determinable  fee. 
which  will  merg^e  in  the  fee-simple. 
In  this  case,  the  title  liepends 
partly  under  the  ownership  of  the 
eatate  tail,  and  partly  under  the 
ownership  of  the  reversion  in  fee ; 
and  the  reversion  having  become 
nn  estate  in  possessioti,  the  posses- 
flien  is  immediately  oharo^^ble  with 
all  ineumbrances  which  affected 
the  reversion  in  fee.  Hence  it  is 
oonsidered  advisable,  that  a  tenant 
in  tail  with  reversion  or  remainder 
in  fee  by  descent,  should  suffer  a 
oemmon  recovery  instead  of  levy- 
ing a  fine.  1  Prest  Conv.  14.  But 
a  title  derived  by  means  ofa  fine 
by  tanant  in  tail,  with  the 


reversion  in  fee  by  '  descent,  is, 
prima faeie;^ood ;  and  a  purchaser 
cannot  object  to  it,  for  want  of  a 
common  recovery ;  unles«  he  caa 
show  that  the  reversion  in  fee 
has  been  aliened  or  incumbered.' 
Uperliiig  v.  Trevor^  7  ^^*  497.] — ' 

("2;  If  binding  the  partia  or  evea 
priviet^  exclusive  of  heirs  in  tail, 
wks  the  only  effect  of  a  fine,  it 
would  scarce  be  preferable  to  less 
solemn  agreements;  for,  without 
doubt,  thev  are  so  fkt  binding  The 
most  distinguishable  properties  of 
a  fine  are  barring  strangert  unless 
they  claim  within  five  years,  >  er- 
ring the  istue  in  taH  immediattfy^ 
and  binding  femet  ewett,  as  we 
have  explained  in  the  foregoing 
note— [Hargr  n.  2   121  a.  (172).] 

[The  partiet  to  a  fine  are',  1st. 
The  plaintiff,  frequently  denomina- 
ted the  ronuvM.  3dly.  The  defor- 
ceant,  who  is  geueraily  denomina- 
ted the  tonustr^  and  is  the  person 
by  wh(»a  the  fine  is  acknowledged, 
and  consequently  the  person  who  is 
the  grantor  in  the  fine.  Shep.- 
Touch.  3.  1  Prest  Conv.  ^200,  201. 
And  \\\^9>e  are  concluded  by  the  fine, 
whether  any  interest  pass  or  not, 
since  eveiy  one  shall  be  concluded 
by  his  own  deliberate  net.  Privies, 
who  are  either  privies  in  estate^  as 
the  donor  and  donee  ;  in  bloorf,  as 
the  heir  and  ancestor ;  or  in  iatc, 
as  the  lord  and  tenant,  &c..  Hob. 
333 ;  are  aUo  estopped,  and  will  be 
bound  by  a  fine,  although  the  free- 
bold  is  not  in  either  of  the  parties. 
Jpnk.  Cent  274.  1  PrcsU  Conv. 
'259.  F^or  the  act  of  the  ancestor 
$haU  bind  the  heir,  and  the  act  of 
the  principal  his  substitute,  or  such 
as  claim  under  any  conveyance 
made  by  him  «ub*eqiient  to  the  fine 
so  levied.  .1  Co.  87.  But  a  fine  by 
a  mortgagor  or  m  trtga^ee,*  even 
with  proctamations,  will  not  bar 
the  other  of  them.  I  Prest.  Conv. 
237.  And  in  or<ler  to  bar  an  estate 
tail  by  fine,  the  privies  nvi*i  be 
privies  in  ettafe ;  it  is  not  enoii  ;h, 
that  the  issue  be  privies  in  blood 
only;  they  must  claim  the  fstatt 
from  the  person  levying  it,  or  de- 
rive title  through  him.    Thercfera 
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if  a^  it  made  t«  a  iiiui«  tnd  Um  yean  after  the  last  produnatiM, « 

liein  miie  of  hit  body,  with  re-  within  five  years  after  the  death 
■aainder  to  him  and  the  heirs  female  of  the  tenant  tor  life,  3  Co.  78  Ik 
of  his  body,  and  he  dies,  leavin^^  a    Whaley  v.  Tancredn  Vent.  241. ;  or 

•oo  awi  daughter,  a   fine  levied  if  a  person  have  tvoiK«ftsicl  estates 

hy  the  son,  though  it  will  bind  his  in  the  same  land,  as  an  estate  in  tail 

•WB  issue,  will  not  biod  his  sister  and  in  fee,  or  for  life  anu  in  fee,  he 

tir  her  issue;    Smt  thourh  she  be  may  enter  to  avoid  the  fine  whsa 

keir  to  her  brother,  and  so  privy  the  latter  gives  him  a  right  to  the 

tfi  6/oerf  to  him,  yet  she  is  not  privy  possession,  although  be  neglected 

to  him  SB  esfole,  as  she  does  not  to  daim  in  time  to  save  his  right, 

claim    in,  from,   or  throug^h  him.  under  the  more  immediate  cetata. 

6hep.  Touch.  90.1V  atk.('onv.l%  Shep.  T.  ."U.    I  fVest.  Conv.  ^e4a 

SoiflimitatioDsare  made  in  favour  But  if  within  that  time  they  b»* 

of  the  first  and  other  sons  Stteces-  gleet  to  enU^r  or  claim,  or,  l^  the 

•ively  ia  tail,  a  fine  levied'  by  the  statute 4  Aon.  e.  16,  if  they  do  nat 

alder  son  or  hisissue,  will  not  bar '  bring  an  actioB  to  try  ihi  rigMv 

the  younger  sons,  or  their  issue,  by  witmn  one  year  alW  making  Mch 

Ibroe  of  the  statutes  of  prodama*  entry  or  daim,  and  presacute  the 

tions.     Eadi  son  has  a  distinct  in*  same  with  effect,  all  persons  what- 

tail,  and  the  younger  sons  and  their  sover   exoept  the  king^  1 1  Co,  74. 

issue  do  not  daim  under  the  same  1  Bl.  Com.  d47.    A^,  90.  voL  L 

intail  with  the  person  by  whom  the  p.  340, 341,  and  utleMwaMUMtwf^ 

fine  is  levied.  1  Prest.  Conv.  309.  re/toiu^  aggregate  or  sole,  who  es*- 

But  agift  to  a  man  in  tail  general,  not  be  barred  by  ooo-daim  on  a 

will  enable  the  eldest  son  anar  the  fine ;  though  eoclceiastieal  ^srjsai 

death  of  the  fether,  to  bar  the  in-  being  sole  oorporationa,  m  bishops, 

tail,  so  fer  as  to  eitelude  his  bro-  parsons,  or  vicars,  Cnfi  v.  H^miU, 

thers  and  sisten,  and  their  iesoe,  Flow.  636.  or  heads  of  eedesiBS- 

as  wdl  as  his  own  issue,  for  they  tieal  bodies,  and  officers  entitled  to 

are  privies  both  in  blood  and  estate  lands  in  r%ht  of  their  office,  may  be 

to  the  ddest  son,  infra,  372  a  ;  but  baired  by  non-claim,  but  tlieir  noa- 

unless  the  intail  had  descended  on  daim  will  not  affect  their  sucoes- 

him  or  his  issue,  his  brothers,  er  son,  HoweVt  ease^  ibid.  ^H,  Mag- 

other  collateral^  would  not  have  iakn  College  ca»e,  11  Co.  7fi  b. 

been  barred.    BradiUtkv,  Seoweli^  Hoti^leii  v,  Carpeniery  Ventr.  31U 

Cro.  Car.  434.      Hob.  9&»   tS3.  1  Prest  Coov.  ^35,)  are  barred  of 

Sirangert  to  a  fine  are  all:  petsons,  whatever  right  they  may  have,  1^ 

who  ace  neither  parties  nor  privies,  force  of  the  statute  of  ooa<«laim.  4 

And  these,  we  have  seen,  are  also  h.  7.  c.24.  But,  ia  order  that  a  fina 

bound  by  a  fine,  unless  j&ey  claim  may  operate  by  non-daim,  it  is  ne- 

within  five  years  after  prodama-  eessary  that  an  estate  of  fredsdd 

tions  made ;  provided  they  are  un-  shall  be  in  one  of  the  parties  to  the 

der  no  legal  impedinieiits,  and  have  fine,  at  the  time  ol  levying  tibft 

then  a  present  intereit  in  the  estate,  mme ;  otherwise  it  will  be  void,  or 

The  impediments   afe  coverture,  voidable,  by  the  plea,  that  pmim 

infency,    ii^jiprisonment,    insanity,  /ini9  mkil  habuerunt  Umpire  Jhut 

and  absence  beyond  sea :  and  par-  UvaH.  3  Wil».  249.  Dyer,  215.  fVr- 

lons  who  are  thus  incapacitated,  mor*s  ease,  3  Co.  77.    A  tenant  far 

have  Ave  years  allowed  them  to  put  yaam,  (unless  he  has  previously  ao- 

in  their  claims  after  such  hupedi-  quired  the  freehold  by  means  of  a 

menis  are  removed,     f  ersoos  also  feofoent,  Hardr.  402.  2  Lev.  42. 

that  have  not  a  present,  but  a  fu-  2  Bl.  Com.  357,  without  covin,  lor 

tore  interest  only,  as  those  in  re-  if  he  continues  the  poesession,  and 

mainder  or  reversion,  have  4ire  pays  rent,  the  fine  will   he  void, 

years    allowed  them  to  daim  in,  notwithstanding  he  has  previously 

from  the  time  that  such  right  ao-  made  a  feoiiment.  iSeaie's  case,  3  Co. 

erues,  infi«,  3f  2  a ;  thoush,  in  the  79),  or  the  owner  of  any  chattd  in- 

ease  of  a  forfeiture  by  the  tenant  terest,  or  any  person  who  has  oseaa 

for  life  laying  a  fine,  the  remain-  possession,  or  the  reeeipt  of  rent  of 

'der-maa,orrevertioiier, may  enter  another's  tenant,  basnet  saeh  au 

to  «md  the  fiua,  aithar  within  five  artata  m  will  be  asuflkioDt 


09.  XLIV.  IT  MATTXa  OT  ftBCORB*  719 

^^^  Dicebatur  Jinisj  quia  finem  litibuB  importebat  96S«« 

(b),"  •  Here  you  may  observe  the  etymology  of  a  fine.  (612)* 

tion  for  a  fine  Ante,  333, 324.  p.  398  wfaetber  ii  bat  bvan  gained  hj  nf^ 

—-400.  Pinw'l  358      On  the  latter  or  wrong,  or  is  under  a  defeasible 

point,  the  law  is,  that  the  pones-  title  (Carter  v.  Bamarduton^  1  P, 

««n  of  the  tenant  i«  the  poBseflsion  of  Wms  10,5),  n  of  no  conseqaence. 

him  in  remainder  or  rever«u>  i.  An-  It  has,  however,  been  determine<|, 

te.  I'^S,  r)'-24.  p     98—^100.  Plowl.  that  if  a  fine  be  levied  by  a  penoo 

368.   I   Ppest.  CoMV.2^.     Dot,  d.  in  remainder,  an  aotaal  entry  i«  not 

.  ^urrtU  V.    Pertint.  3  Maul.  &  S.  necessary  to  avoid  it.   Roe  v.  Pow* 

97  \      And  it  is  a  greneral  rale,  that  er,  S[  N.  R.  1      Doe,  d.  TruteoU  ▼. 

a  fine  will  not  operate  as  a  bar  by  ElHot,  1  Bel.  k  B.  85.  As  betweea 

non-claim,   unless  the  estate  to  be  parties  and  priries,  a  ine  wiH  b« 

barred  is  previously  devested,  or  is  rood,  although  *the  freehold  is  net 

<leveated  by  the  operatioo  of  the  m  either   of  the  parties^      Jeok. ' 

fine.    Prodger't  ease,  9  Co.  K>4.  Cent.  274.    OnmPi  eate,  10  Co. 

SaJfytCt  ease,  5  Co.  123.     Hence  50,  Johnson  t.  Bellamy^  2  Leon  36. 

the  necessity  of  adverse  poeseteion.  The  doctrine  as  to  entry  to  areid  * 

&at  a    fine  may  operate  in.  this  fineir,  will  be  more  fully  considered, 

mode.    1   Prest.   Con  v.  224.227.  in  the  chapter  which  treats  of  the 

But  it  h  immaterial   whether  the  remedy  by  entry.      Post,  ch.  47. 

freehold  is  in  possession,  remainder^  vol.  3.  p.  18.  n.  (L).    As  to  the 

er  reversion,  J^enk.  Cent.  254 ;  and  different  sorts  of  finea^  tee  infra,  n. 

whether   it  is  in  the  conusor  or  (B).— -[£i.]    ' 
eenusee  (1  Prest  Conv.  258),  er 


(B)  Fines  are  divided  into  fodr  sorts  :•— 1st,  Finei  sw  eogniManee  ie 
droit  eomt  eeo^  ke, ;  2d.  Fines  sur  sogniMonee  de  droti  tasUumi  Sd.  Fiaea 
$ur  concessit;  4th.  Fines  #ur<ft>ne gran/ ef  reiMkr. 

A  fine  sitr  eognisanee  de  droit  eome  ceo  qu*  Hade  son  done  is  in  more 
general  use,  and  is  the  best  and  surest  kind  of  fine ;  for  the  defercitfht,  in 
order  to  keep  his  supposed  covenant  with  the  plaintiff,  of  conreyinf  him 
the  lands  in  question^  and  at  the  same  time  to  avoid  the  formeUty  of  an 
actual  feoffment,  with  livery  of  seirin,  acknowledges  in  court  a  former 
feoffment  or  ^ft  in  possession,  to  have  been  made  by  him  to  the  plaintiff; 
•o  that  it  is  rather'  ^n  acknowledgement  of  a  former  eooreyance  than  n 
conveyance  originally  made ;  for  the  deforciant  acknowledge!,  eognoseii^ 
the  right  to  be  in  the  plaintiff,  or  oognisee,  as  that  which  he  had  de  son 
dens^  of  the  proper  sfift  of  himself,  the  cogrtizor.  This  species  of  fine  baa 
been  called  a  feoffment  of  record,  ante,  10  a.  p.  223.  1  Salk.  338.  3 
Atk.  141 ;  but  this  ezpreieion  is  by  no  means  accurate,  for  there  are  oa- 
ses in  which  a  feoffment  has  a  more  extensive  operation  than  a  fine,  see 
Parkkunt  v.  Smith,  Willes,  342.  18  Vin.  Abr  413»  414.  fViUiam,  d. 
Bvighes  V.  Thomas,  12  Cast  147 ;  and,  therefore,  Sir  William  BleUutcne 
has  justly  remarked,  that  it  might  with  more  accuracy  be  called  an  mo- 
knowledgment  of  a  feoffment  on  reeord.  2  Bl.  Com.  352.  This  speciea 
ef  fine,  primd  facie,  without  any  words  of  limitation,  pasMS  a  fi»e,  ante, 
9  b.  vol  I.  p.  499;  but  it  admits  of  words  of  express  limitation  fbrlile 
er  in  tail,  and  in  such  case  it  will  pass  thiat  estate  only  which  is  expressed 
in  the  concor),  being  the  daute  of  the  grant.  Hunt  v.  Bourne,  I  SaUc 
340.  Bro.  Abr.  Fine,  pi.  10.  Co.  Read.  4.  And  when  the  grant  u  con- 
fined to  that  degree  of  interest,  of  which  the  eognisor  is  owner,  no  for- 
iiitiire  will  be  incurred,  I  Prest.  Conv.  2()2;  though  in  genei^  we  hare 
Men,  that  where  a  person  who  hat  merely  an  estate  for  life  of  the  leg^ 
estate,  levies,  er  aeoepts  a  fine  of  this  deseription,  he  will  forfeit  his  es- 
taleibrUfe.  Ante,  252  a.  p.  208»  209.  and  a.  fH)  ibid.  AfinemrfSf- 
msanee  de  droit  eome  eeo  conveys  a  dean  and  absolute  fifeehold,  and  girm 
the  oogttizee  t  seisin  inlaw,  without  any  actual  entry,  ante,  366  b.  p.  461; 
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rtir*  AimI  hen^ith  *ameth  uirqaitj  ^^^  .- 

Bi  L%.  s.  '*^  Jlna/is  eoneorduL,  quia  imponii  Jhum 


A  fcs4  euanrA  be  f  €jcj  ■»! 

3(1 :  t'wt  11  a^  effC)«te  hr  hi*  obij  "^e  rv w^rmi 

(0„  pL  14l    5  Cra.  D.^.  sO 
A 'i'^  9mr  etgnamtK  ^  drmi 

n  SCiwrvU  J  omi  j  to  paa  a 

iir  o^  av^  ret^ncirjs  'here  cao  be  no  ieoffaenU  er 

jopfiotai,  as  the  ir*<rvw  J  a>l  \inm  wiua  dTin'-i^  the  parti 

Tcalel  to  a  tbird  penuo.     Mear.6.!9.     Thuifiecaeaairi 

ami  r««ci  •  it*-*im:>le  vitAoot  the  weni  -"  ban.*'  AMti,  9  k 

p.  499.     It  n  also  aa^i  to  sarr*oicr  tJie  liie  crtate  of  a 

HeaiL  3 ;  and  m  prooer  vher*  a  penoBg  «ha  hat  as  cs 

rcHMite  e*(;it«  of  uuvfrifance,  washes  La  eanvcy  bath 

avoid  the  in^itnxan  ot  the  esUte  <ar  life.      Bot  il  is 

▼i^i.  as  all  tiMae  r.*^  lertt  mtj  be  atiai'>ed  br  a 

Coo*.  21^.      Lt  raL  Ludi»K  mmd  L'x^ 

T^ufrt  84. 

A  fioa  mr  eanmval.  is»  where  the  er^nixar,  in  asder  t»i 
ditputai,  th(KJ«^  tie  acknowt^is^es  po  praecdef.t  fi^fat  or  pit, 
the  eogmzee  an  entate  de  nmm.  by  vaj  af  wippiwad  i  <iw|wiliii  ,  _ 

lor  yean,  ibr  life,  m  ml.  or  in  lee,  j2  Bl.  Com.  353 ;  aod  this  aajba 

rmerrin^  a  refit,  or  the  like ;  kir  it  operates  aa  a  new  gnxH  WoL  fL  & 
f.  66.  This  fia«;  »  io  fr*>qa^nt  ose.  lar  the  p'jrpota  of  paflinp  tho  eatalB 
of  BMurieii  wo'nen,  who  are  tenants  for  life,  or  krr  creating  taiBi  fm 
years,  which  are  to  hi;*  1  ^xmtingcnt,  or  aiocntory  eatatea,  hy  waj  of  «• 
toppel.     1  i*r«st.  Co^v.  tlS. 

A  fine  tur  iwu  granf^  ei  render^  ■  a  dooMe  fine,  coMpulmaBng  th« 
fine  rur  eogtusmut  de  droit  eomt  eeoMe  and  the  fine  JHrentcem/ ;  mod  bmj 
baoseil  to crf>ate part icuiarbmitat ions  «)f estate:  wbeioaji  tbaioejiBrcaif* 
fttcanee  de  drmt  eemteee,  kc.  con veys  nothing  but  an  afasointe  est«te^eitiicr 
of  uibentance,  or  at  least  of  freehold.  Salk.  340.  In  thb  fine  the  eog- 
Dixeo  renden  m  grmnts  hack  to  the  aoeniier  some  other  aalate  in  t£e 
UndL  2  Bl.  Com.  as:!  Andit  has  thelikeoperatiooaaa  feofimatttaad 
lo-enfeoilment.  Ante,  12  b.  p.  171.  n.  (dl>  Bat  this  qiadea  of  fine  bm 
ikilen  into  di*use. 

Finea  are  also  di«tinB:i]i9he'l  into/ner  ^the  comm»n,  Imm^  9mA Jam  wA 
proelmmmiwru.  A  6ne  at  the  common  law,  that  is^  withoat  pro^amatiem^ 
it  no  bar  to  the  issue  in  tail,  or  bj  oon-daim  Bat  in  reapoct  of  iti  ope- 
ration as  a  emweyanee,  it  has  the  mme  effect  as  a  fine  with  pmdamatioM; 
and  it  will  create  a  discotinuanoe  when  leried  br  a  tenant  in  tail  in  pos- 
•emion.  Huni  v.  Bourne^  I  Sdik.  311.  Bat  no  entry  is  n>  ommiy  to 
•▼Old  this  fine.  Jenkisu  r.  Pnekard^  Wife.  45.  Finm  with  prodamft- 
tiom,  are  fines  at  the  common  law  with  the  addition  cyf  prodamatiom 
made,  in  parsaanee  of  the  8Utat«4  H.  7.  c.  84.  and  32  R.  &  0.36;  tha 
ob|eet  of  which  proclamations  is,  IsL  To  protect  ft  dofe«tivo  title  fiom 
dormant  daims«  by  means  of  non-claim  on  the  fine ;  9dly.  To  bar  the  is. 
sua  in  t«il  when  the  fine  is  levied  by  tenant  in  tail  1  Piort.  Coot.  214 
As  to  entry  to  avoid  fines  leried  with  prodamatmns,  see  post.  Chop.  47. 
The  general  olvecU  to  whicb  fines  ar*j  directed,  heie  been  eheedy  ac- 
Flamed.    See  ante,  p.  606.  n.  (I).— [£d.] 
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And  after  the  example  ^«^  of  Littleton,  It  is  good  to(«)tJ*mioiog;ieB,^c« 

search  out  the  etymology  or  right  derivation  of  words ;  ^Btutlw!l9Z* 

for  ignar'atii  te/minis  ignQvatur  et  Urs^  as  hath  bqen 

•ften  observed  in  other  places.     And  the  civilians  call 

this  judicial  concord,  transaciionem  judicialem  de  re 

immaUlu 

If  tenant  in  tail  levy  a  fine  V7ith  prodlam a tions  accord-  ^^^  ^'  . 

ipg  to  the  statute,  thia  is  a  bar  4o  the  estate  tail,  but  not  a^r  i^t^^U^:^^' 
to  him  in  reversion  or  re^niinler,  if  he  m-^keth    his*^"  u  the  remttii^ 

I   .    .  ,  .  .  ,         /.  derman  or  rcvemoner* 

Claim,  or  pursue  his  action,   withm  five  years  sfter  the  if  he  em^  vithinM 
estate  t^&il  spent.  y«»"  ^^  ^  ^^^ 

*^  accrued,  " 

4H.7.c24,&S2H.g. 

(/)  If  a  gift  be  made  to  *he  .eldest -son,  and  to  the  yf D^iL!^ 2*1^^ 
heirs  of  his   body,  the  remainder  to  the  father,   and  to^TEtix.  VU.Lib.3/ 
the  heirs  of  his  body,  the  father  dieth,  the  eldest  son  le-  fL^*  ^  W  W.)    . 
vieth  a  fine  with  proclamations,  and  dieth  without  issue  : 
this  shall  bar   *the  second  son,  for  the  remainder  de-         *372  b. 
scended  to  the  eldest. 

If  tenant  in  tail  be  disseised,  or  have  a  right  of  action,  Tenmntin  iailheii^ 
and  the  tenant  of  the  Uiid  levy  a  fine  with  proclamations,  y^hiofMtum^  a%u 
and  five  years  pass,  the  rirfit  of  the  estate  tailis  bar-^'''*''^*'^*^®/'^ 

^  J  lands  after  Jivtyeart^ 

*®"'  bars  the  ri^^  the 

.  estate  tail, 

(Ante,  120  b.     9  Rep*  Rep.  104.     Plowd,  374  a.  375  a,    Cro. 

£liz.  896.    Noy.  46.  Dyer  3  b.  133  a.) 

Recovery  (c),  recuperaiio,  cometh  of  the  verb  recu^  154  su 

perarCf  i.  e.  ad  rem  per  injuriam  extortam  sive  deten-  ^^riitionqfacom 

.  -      ^.        *.   .     ,.   .  ^..    .      .      ,  .    mon  recovery. 

tarn  per  sententtam"  judtcts  restttm.  And  recuperatio  (t>14)* 

in  the  common  law,  is  all  one  with  evictio  in  the  civil 


(C)  A  common  recovery  is  in  soma  respects  similar  to  a  fine ;  for  as  a 
fintf  isthe  oompromise  of  a  fictitious  suit,  so  a  recovery  is  a  fictitiauB  suit 
bntfnght  against  the  tennnt  of  the  freehold,  and  carried  on  lo.  judgement. 
2  Bl.  Com.  357.  Shep.  Touch.  37.  A  comnoon  recovery  ^nerally  con- 
^itts  of  two  parts  perfectly  distinct :— 1st.  Of  the  recovery,  which  assumes 
ttU  the  form*  of  a  real  action,  and  is  founded  on  the  suppceition  of  an  ad- 
T^Tse  claim ;  and  3dly.  Of  the  re<^very  deed,  which  is, '  in  form  at  least, 
partly  a  preparatory  8te|>  to  suffering  the  recovery,  and  parUy  a  declaration 
of  the  aiet  of  the  recovery  when  sufiered.  Notwithstandir^  the  recove- 
ry avsamet  tiie  form  of  a  real  action,  it  is  considered  merejy  as  a  common 
atanrancey  and  the  courts  take  notice  of  it  as  such*    See  PelhanCs  catt^ 

Vor;  ir.         •  4  y 
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law,  which  is  alicnjns^  ret  in  causam  alierius  abduclx 
(615)*  perjudieem  acqnisitio. 


1  Co.  14  b.  «  Bl.  Com.  858,  ^39.  Pi?  Rec.  5«.  1  Pr«st  Coot.  8. 
The  penon  ■gunat  whom  the  wnt  »  ^Tou^ht  is  called  ih^  tenani  ;  th« 
panon  ttting  the  writ  is  call^Kl  the  demandant,  at  he  daims  or  demmnik 
the  premuet  m  hie  ri^ht  and  inherit anoe,  aUepng  that  the  tenant  hai'  ^ 
•eised  him,  or  at  leart  had  come  in  under  ttie  disseiMT,  or  in  tbe 
The  tenant  then  caUi  on  the  remainder-man,  or  the  penoo  ander 
ha  eUimi,  to  warrant  hi»  title,  which  ii  denominated  voudui^  the  per* 
foo^  who  is  thence  called  the  vouchee.  The  To»ichee  either  Touches  over, 
•r  makes  de&olt.  On  Oefaalt  made,  ju«))rinrat  i«  grireo  that  tbe  demand- 
ant recover  against  the  tenant,  and  that  the  tenaul  recover  asaint  thi 
TOQchee  or  warrantor,  and  so  on,  which  is  called  the  tteottry  tsi  ctf/vc  or 
reoomipeiiie,  and  it  always  supposed  to  go  as  the  lands  would  hare  gone  if 
thej  had  not  been  recovered  ;  thou^,  indeed,  this  recompegse  is  merely 
nominal,  and  the  judgment  to  recover  in  value  is  mere  form  When  the 
precipe  is  brought  immediately  against  tbe  tenant  in  tail,  it  only  ban 
him  of  the  estates  of  which  he  is  then  actually  seised.  1\UianaaU  rate, 
18  Ed.  4. 14.  Pig.  Rec.  9.  Bro.  Abr.  Tail,  32.  U  is^  therefore,  uioal 
ktr  him  to  convey  an  estate  of  freehold  to  another  person,  that  the  prae- 
cipe may  be  brought  aorainst  such  person  (who  is  called  the  tenaMii»thr 
pfffietpe)^  and  that  such  person  may  vouch  the  tenant  in  tail ;  for  if  Uk 
tenant  in  tail  comes  in  as  voucheo,  it  bars  every  latent  ri^ht  and  iate- 
rest  which  he  may  have  in  the  lamb.  If  the  prtecipe  be  brought  imme- 
diately against  the  tenant  in  tail,  and  he  vouch  ever  the  common  voochee, 
it  is  called  a  recovery  with  Hji^le  »ot«"/«er,'»ee  Fean',  F'cxst.  Verks,  p- 
336;  if  against  the  tenant  of  the  freehold,  and  he  vouch  over  the  tenant 
in  tail,  ami  the  tenant  in  tail  vouch  over  the  common  vouchee,  it  is  call- 
•d  a  recovery  with  doubU  voucher ;  and  so  on,  according  to  the  number 
•f  persons  vouched-  And  when  an  intail  is  to  be  barred,  it  is  always 
proper,  for  the  reasons  before  mentione^l,  to  suffer  a  recovery  with  a 
double  voucher.  Watk.  Conv.  1  54.  Such  a  recovery,  in  whidi  tbe  te- 
nant in  tail  is  vouched,  and  is  vouched  over,  will  not  only  bar  an  actoal 
estate  tail,  of  which  he  is  seised,  but  it  will  bar  all  estates  tail  which 
have  been  devested,  diKonlinuod,  or  previously  aliened.  Salk-  571. 
Brook.  Tail,  pi.  S%  And  it  may  bar  several  estates  tail,  or  the  right  to 
several  estates  taiK  by  one  ami  the  same  operation.  Baston  v.  Lever, 
Cro.  Eliz.  388.  1  Ves.  253.  It  will  also  bar  all  remainders  and  reversions 
expectant  thereon,  even  though  the  estate  tail  has  been  previously  bar- 
red by  a  fine  with  proclamations  levied  by  the  tenant  in  tail.  Sh^ffiekir. 
Ratdiffe^  2  Rol.  Rep.  418.  And  the  better  opinion  seems  to  be,  that  a 
recovery  suffered  by  the  issue  in  tail  aAer  the  death  of  tbe  ancestor,  and 
after  a  fine  with  proclamations  levied  by  the  ancestor.,  whioh  has  effectn- 
ally  barred  the  estate  tail,  will  bar  all  remainders  and  reveraions,  which 
are,  or  were  expecttfnt^on  the  estate  tail.  Fearti.  Post.  Works,  443.  1 
Frcst  Conv.  126.     1  Prest.  Abbt.  J94,  395. 

With  respect  to  the  effect  of  a  recovery,  it  may  be  further  observed, 
that  the  recoveror,  generally  speaking,  gains  a  dear  and  abadlnte  fee 
in  the  premises  recovered.  But  where  the  person  by  whom  the  estate 
tail  WM  created,  had  a  determinable  or  defeasible  fee,  the  recovery  osn- 
not  do  more  than  acquire  Uie  ownership  for  the  vi  hole 'of  that  detemuna- 
ble  or  qualified  fee.  1  Prest.  Conv.  141.  And  when  a  tenant  of  a  re- 
mote  estate  tail  sufiers  a  common  recovery,  in  which  he  is  vouched,  and 
vouches  over,  the  effect  of  this  recovery  will  be  merely  to  bar  his  own 
estate  tail,  and  the  remainders  and  reversions  expectant  thereon,  (^3  Co. 
6.  8  T.  R.  10),  and  all  oonditiohs  and  collateral  limitations  annexed  to 
his  estate  :  it  will  not  affect  prior  estates  tail,  or  any  other  prior  estates. 
Smitk  T.  CHfford^  1  T.  R.  738.     And  tlie  fee  acquired  by  such  rocorerr 
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^('gj  And  of  comrnoa  recoveries  there  be  two  sorts,  (616)* 

▼iz.  one  with  a  single  youc  ler,  and  another  with  a  double  372  b. 

The  differmi  ki$idt, 

" — ~~~ — — ■   ■■■   ■■■' — ■••  ■     ■ "  — ■ — •  (^)  Vid.  dei^wit  sect. 

690.    Vid.  Lib.  3. 
may  be  barred  hy  a  recovery  afterwards  suffeted  by  the  tenant  of  prior  a  foj,  5.      Cuuplediok*6 
estate  tail.     1  Pre«t.  Abst.  :^94.     So  when  the  intail  is  ofa  subject  which  egg^^  &  fol.  94.  97. 
has  a  limited  daration,  as  a  rent-char^^e,  created  rfe  nwo^  and  limited  fo^  |Qg^     Lib,  1,  fol.  6J» 
an estat^-tail,  without  any  remain  iera  over,  the  recovery  of  tenant  in  Capel^s  case.    Lib. f* 
tail  cannot  enlarge  the  estaiU  beyond  the  penoi  prescribed  for  its  dara-  foj^  \i^  52,  7^.  77. 
tion.     1  Prest,  Gonv.   140.    Ante,  voL  1.  p.  4  i8.  n.  (F).     It  is- also  ob-  y(,^  g^  fol. 41. 42. 
serVable,  that  the. estate  recovered  is  not  subject  to  any eh»rges  but  to  Lib.  10.  f>L37. 
those  of  the  recoveree.     Kence  it  is  preferable,.in  some  cases,  td  a  firte,  Marie   fortingtonli 
as  a  fine  lets  in  the  incu(n>rance9  of  the  ancesto)>  as  well  as  those  of  the  («ase.  i^f^  33^  ^') 
co^nizors.     Watk.  134.     Ant^  p  610.  n.  (I).     On  th^  other  hand,  a  fine 
19^  in  some  instances,  preferable  ta  a  recovery,  as  the  former  operattis  af 
sui  ettappel  by  the  statute,  where  a  recovery  would  not  estop.  Fig.  Rec.  \ 

32.34.55.  'ZCrxi  TA.  Plowd.  Sli.  Ante,  p.  610.  n.  (2).  But  no  te- 
nant io  tail  can,  by  sufferitv«f  a  comrnon  recovery,  bar  any  charges  which 
are  an  inoumbrance  on  his  own  estate,  nor  any  eltates  derived  out  of  his 
own  estate  tail.  On  the  contrary,  he  may  g^ve  stability  to  these  estatet 
and  char*^,'  by  suiWrin*  a  common  recovery.  Ooodrtghi  v.  Mead,  3 
Burr.  1703.    StapiUon  v,  Stapilton.  \  Mk.  t.     I  Prest.  Conv.  142. 

With  respect  to  the   persons  who  may  suffer  rocoveries.— A  recovery 
may  be  suffered  by  a  tenant  in  fee-simpl*^.  in  irdnr  to  strengthen  the  titla, 
Watk.  135  ;  but  it  will  not  bar  an  executory  devise  or  8|)ring:ing  use  in- 
nexedtothat  estatA.  P^IU  v.  Rr9wn^  Cro.  Jac.  590.  Palm«  131.  :^  Foam. 
Ex.  Dev.  66.  69.   Pi§^  liec  1  {4 :  though  a  recovery  by  tenant  m  tail  will/ 
bar  an  executory  devise  or  sprins^iii^  use  annexed  to  his  estate.     Pogc  V, 
Haifwardy  Z  Salk.  570.     1    Prest.  Conv?  3.     So  a  feme  covert  may  coif- 
vey  her  freehold  an  1  inheritance  by  suffering  a  recovery ;  and  no  fine  io 
necessary  on  account  of  coverture  when  a  recovery  is  sirffered.     l"  P/eat. 
Conv.  34.     The  husband  has  the  freehold  in  right  of  his  wife,  a^d  ha 
alone  may  convey  the  freehold  to  m.tke  a  <(ood  temmt  to  the  prsK^ipe,  2 
Rol.  Abr.  39 1,  pi  4.  fj^obinson  v.  Cumming,  Gas.  Temp.  J^h.  1 14 
Atk.  473 ;  but  the  Wife  will  not  be  barred  unless  she  is  voucM^.  1  Prest 
Conv.  56.     Where  the  wife  has  the  freehold'by  way  of  sefffitrato  estate, 
•he  is  to  be  considered  as  a  feme  sole,  and  sione  it  competent  to  mtke  a 
go«l  tenant  of  the  freehold.     1  Prest,  {^dnr:  34.  36.     4  recovei7,  witk 
the  conctirrence  of  the  freehoKfer,  may  he  roffercd  by  ^  tenant  in  tail,, 
either  in  pos  ession,  reversion,  or  reratimfer,  -2  i^<fl.  Abr.  3^;  or  by  a- 
person  wh)  ha  the  rij2;/tt  of  an  esfalc  /ai/once  veste  ^  and  wkich  has  been 
devested  or  discontinued, ./iif#»jrtr^//'«  coir.  2  Plowd.  8  b-  3  Co.  6.  Sheffield 
r.  Ratclifft^  Hob.  'i34.  Ltt^oln  Coiltge  cast,  3  Co.  38  b. ;  or,  as  before  ob- 
served, by  the  heir  nvftiil,  aft^r  the  estate  tail  has  been  barred  by  fine, 
or  the  heirs  are  *  ou/id  by  warranty.     Supra,  p.  614.    Barton  v.  Leaver ^ 
Cro.  Cliz.  388.     Rut  a  person  who  has  a  contingent  or  executory  inierett 
in  tail,  as  under  an  executory  devise,  or  a  springing  or  siiifUng  use,  cannot 
snfier  a  common  recovery  with  effect,  so  as  to  bar  either  his  own  interest 
(except  bv  way  of  estoppel),  or  the  issue  in  tail,  or  thoee  in  remainder - 
or  reversion  :  nor  can  the  issue  in  tail  suffer  a  common  recovery  with 
effect  in  the  life-time  of  the  ancestor.  Apprise  v.  Apprise^  I  Keb.  391. 
1  Preot.  Conv.  141.  1  Prest.  A»>9t.  395.  The  alienee  ofa  tenant  in  tail,  or 
thecutt^Ti^^ofthe  crown,  claiming  the  estate  of  a  tenant  in  tail  under  an 
attainder  for  trea«!on,  cannot,  in  any  case,  btir  tho  estate  tail  or  the  re- 
mainders, by  suffering  a  common  recovery.     Hob.  259.    Apd  the  right  of 
suffering  a  common  recoveY>y  is  a  privil  ge  personal  to  the  donee  in  tail« 
and  liis  heir  in  tail,  when  heir  :  therefore  a  corruption  of  the  inheritable 
blood  of  the  issue,  by  the  attainder  of  thoir  ancestor  for  treason.,  will 
preclude  their  right  to  suffer  a  common  recovery  so  as  to  bar  the  re* 
juainders.    Jenk.  Cent.  2j1.  Hob*  346.    Andattanjder  of  tenant  in  tail 
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oreates  a  disability  to  sufler  a  commoa  recovery,  Baricn-sau0^  2  R«i|-  Jkbr, 
:)94.  Jenk.  Cent.  250 ;  though  between  the  orime  and  attainder,  it  shoiild 
seem,  that  aooaunon  raeoverj  may  be  sutfered.    StevauT,  Winmf^,  t 
Wils.  S19.     1  Preft,  Conv.    140.  But  a  recoTery  suffered  by  a  tenant 
in  tail,  being  an  alteiu  will  bar  the  remainder!  expectant  on  his  olale. 
4  Lean.  84.     It  may  be  further  observed,  that  a  recovery  will  be  good 
oiUy  for  that  portion  of  estate  which  is  vested  in  the  tenaat  ui  tad  wka 
is  rouchod.     'I  hue«  when  several  persons  are  tenant?  in  common,  or  joinl- 
tenants  in  tail,  and  one  of  them  is  Touched,  the  reoovory  will  bo  goad 
only  for  his  share  ;  or,  ii  several  are  vouched,  the  recovery  will  be  good 
only  for  thair  rmpectire  shares.     1  Prest  Conv.  143.    And  IIm  veooreiy 
to  be  good  for  a  particular  share  must  be  with  the  coneurrenoe  of  the  per- 
son who  has  the  freehold  of  that  idmlienl  share.    Ibid.  144.     It  is  aka 
observable,  that  a  comJpon  recovery  cannot  be  suflerod  by  a  tensmt  u  tafl 
after  possibility,  Ibid  ;  nor  by  a  tenant  in  tail  of  the  king'^s  gift,  whereof 
the  remainder  or  reversion  is  in  the  king,  stat  34  &  3^  H*  ft.  o.  90.  infra, 
872  b.;  or  by  a  woman  tenant  in  tad  er  provinotu  vtrt,  exoept  with  tha 
concurrence  of  the  issue  in  tail,  or  person  in  remainder,  see  stat.  11 B.  7. 
c  90 ;  which  statute  extends  te  equitable  as  well  as  legal  eitatea  (Ci^fesn 
V,  JacAMn,2Vem,489.>,  but  not  to  copyhold  lands(l/fliTtivloisv.^MA, 
3  Sid.  41. 73.     Gilb.  Ten.  181.     4  Mod.  4i  ),  nor  does  it  exteod  to  pro- 
hibit a  woman  tenant  is  tail  of  pror.  virs,  fhim  solTertDg  a  reaoTevj 
jointly  with  her  husband  {Kirkman  v.  TkompMrn^  Cro.  Jac  474.),  w  with 
the  issue  in  tail  {MackynUiam's  ra«e.  Hob.  33S.  3  Co.  59.) » anleas  the  li^ 
of  suah  issue  is  defeated  by  the  birth  of  a  more  immediate  heir  i»  tail.  S 
Co*  69.    Ct  ?id.  Post,  Chap  50.    Of  Discontinuanco.      And  by  sUt  14 
Elis.  c.  8.  no  toMant  for  Ufa  6an  suffer  a  recovery  so  as  to  hind  them  ia 
remainder  or  raversion  |  Qnl«B  the  same  is  made  with  the  eoocurrenco 
of  the    remainder-man  in  UiL    Salk.  571.  Infra,  362  a.    As  a  cautiim 
against  any  prejudice  to  the  tenant  for  life,  from  ooncurring  with  the  te- 
nnt  in  a  re^4>very,  the  elause  called  the  one  hundred  thousand  pound 
Clause  has  been  adopted :  by  which  clause,  a  condition  is  annexed  to  the 
esttte  conveyed  to  the  tenant  to  the  writ  of  entry,  stipulating  that  iSbe  es- 
Me  should  be  vcfid,  unless  th^t  sum  should  be  paid  within  a  given  time 
(beinga  period  after  the  recovery  is  intended  to  be  completod);  and  by  the 
operatior,  af  thU  eondHioo,  the  tenant  for  \ih  wiU  be  restorod  to  his  fenaer 
eitate,  unaffected  by  my  of  the  incumbrances  of  the  tenant  in  taiL    Tht 
rctovery  Wai  also  ramain  in  force,  since  it  is  sufficient  thirt  there  be  a 
tenjnt  to  the  wnt  of  ^ntry  ai  the  time  of  sufferiog  the  recovery,  thoo^ 
that  Sfcisin  b*  afterward?  defeated  by  a  condition,  or  for  any  other  reaaon. 
3  Prest.  Conv.  438, 439.    In  all  recoverios  it  is  absolutely  neoosary  that 
the  rojovorec  or  ttoant  te  ttie  precipe,  iiiould  be  actually  seised  of  tho 
freehold.    Pig.  Rec  28-  Post,  vol.  3,  p.  $.  n.  (£) ;  and  thi  must  he  ttM 
tmmedtate  freA.hold  ;  for  if  A.  be  lenanl  for  life,  remainder  ta  B.  for  Ufa, 
m  tail,  or  in  fee,  though  B-  has  an  estate  of  freehold,  jot  A.  having  tha 
umnediate  freehold,  or  the  person  who  daiffli  under  hisconvoyaMa^tha 
person  that  must  (lo  bar  the  esUte  tail,  &c)  be  naratd  teaaot  in  the  pro- 
xjeedinga.     Pig.  37.    Smith,  d.  Dormer  v.  Parkhvru,  3  Atk-  135.    2 
Stra.  1105.     1  Prest.  Conr.  48.     But  by  sUt    14  Geo.  «c  30,  it  is 
enacted,  that  though  the  legal  freehokl  be  vested  in  lesaeas  for  lives,  yet 
those  who  are  entitled  to  the  next  freehold  estate  in  remainder  or  rever- 
sion may  make  a  good  tenant  to  the  precipe  :  this  act,  howevtr,  daaoot 
extend  to  persons  who  have  estates  of  freehold,  by  act  of  law,  w  tenants 
by  the  curtesy,  or  in  dower ;  or  to  persons  ha?ing  estates  for  life  nndsr 
mamage  settlements,  wills,  kc  or  by  any  other  means  than  leases  of  f«- 
sm>ed  rerUM.    I  Prest.  Conv.  69.    The  ^amo  statute  also  ooacts^  tbat 
though  the  deed  or  fine  which  creates  the  tenant  to  the  prscipe  be  siA- 
sequent  to  the  judgment  of  recovery «.  yet,  if  it  sh^  appear  to  bo  levi^ 
or  executed  in  the  same  term,  tbo  recovery  shall  be  vriid  in  kw,  J^ari 

^?  fJ^  ^^'*''  ?"5'  ^  ^^^  ^-  <^«»^«ff*<  ▼.  nigkf,  2  Dow.  350.  351 ; 
aad  that,  though  the  recovery  itself  do  not  appe»r  to  bo  eatored,  or  bo  not 
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youcheri  *and  that  is  more  eommoaand  more  safe :  there  (617)^ 

may  he  more  vouchers  over  (o). 

If  a  recovery  be  had  against  tenant  for  life,   withoQt  359  ^ 

coasent  or  coxin^  though  it  be  without  title»  and  exec%%*  J^aiurtaf^  operaHmi 
tion  be  had,  aad  tenant  for  life  dieth,  the  reversion  or  ror  s  Am^S^^e!^!'''^' 
mainder  is  discontinue^i,  so  an  he  in  tiie  reversion  or  re- Enir^  Cong.  48. 
mainder  cannot  enter  ;  but  if  sUcb  a  recorery  be  had  by  sir  William  P^lhamV 
agrtement  and  covin  bettveen  the  demandant  and  the  te^^*  •^g'^^v ' *  **'^ 
nant  for  life,  then,  as  hath  been  said,  it  is  a  foifeiture  Common  recomfy  ^ 
of  the  estate  for  life, and  he  in  the  reversion  or  remain- (•'^/•^'f/f?*^**^ 
der  may  enter  for  the  forfeiture.      So  it  is  if  the  tenant  ovi^wrtionar. 
for  life  suffer  a  common  recovery  at  this  day,  it  is  a  for* 
feiture  of  his  estate  ;  for  a  common  recovery  is  a  cemmoa 
conveyance  or  assurance,  wtiereof  the  law  taketh  know- 
ledge. 


x.^,^^larly  enteredvon  record,  yet  tbe  de«d  to  make  a  tenant  to  the  pr«- 
oipe,  and  declare  the  uteaof  the  reooTery,  shall,  after  a  pofleemion  of 
twenty  years,  be  sQifieieat  evidence,  on  behalf  of  a  purehaaer  for  va- 
luable consideration,  that  such  recovery  wax  duly  suffered.      But  such 
presumption  may  be  rebutted  by  Uie  production' of  deeds,  which  show  a 
defect  of  title  under  the  recovery*,  by  proving  that  there  waf  not  a  {;ood 
tenant  to  the  writ  of  ^ntry.    Keene^  d.  Earl  of  PorUmouth  v.  Karl  of 
Ejingfiam,  Stra.  1267.  -  GoodHUe,  d.  Brulgei  v.  Ihtke  of  CAoniei,  t 
Burr.  1971.    The  stat.  14  Gko.  :Z.  e.  ^  also  provides,  that  every  reco- 
very shall,  after  the  expiration  of  twenty  years  from  the  time  of  die  suf- 
fering thereof,  be  deemed  |;ood  and  valid,  if  it  appears,  upon  the  fiioe  of 
.luch  recovery;  that  .there  was  a  tenant  to  the  writ,  aud  if  the  persons 
joining^  in  iufiih  recovery  had  a  sufficient  estate  and  power  to  saffbr  the 
same,  notwithstanding^  the  deed  or  deeds  fbr  makiiY  the  tenant  to  such 
writ  should  be  lost,  or  not  appear.     And  where  a  lease  and  release  were 
made  to  create  a  teoaiit  to  the  pradpe  in  a  recovery,  and  the  lease  was 
lost,  it  was  held  to  be  a  eaae  to  which  the  relief  given  by  this  statute  ap- 
plies*   tiohnet  V.  AiUlne^  1  Mad.  Rep.  551.  But  this  act  does  not  extend 
to  any  case  in  whieh  the  deeds  uiaking  the  tenant  ard  produced  :  so  that 
if  the  deeds-  a^  produced,  they  may  defisat  tl^  operation  of  a  recovery, 
wlii<:h  otherwise  would  have  been  presum^ed  to  have  b^en  good.  1  Prest. 
Conv.  85.  Lastly,  although  a  recovery  without  a  pcMid  tenant  to  the  writ 
^  of  entry  is  roidable  by  the  issue  in  taU  and  those  m  remainder  or  rever- 
sion; yet  as  against  the  tenant  in  tail  who  suffered  the  same,  it  o^petatee 
as  a  eooveyande,  and  wiU  be  good  against  him  by  estoppel.  Mcurouu*  of 
fFine/u$ter-$  etue,  ti  Co,  3  b.  Ouren  and  Morgah''$  ease,  3  Co.  S.  LtMobi 
College  eattf  3  Co.  59.    Lord  Sajf  and  Sek*§  eate^  lO  Mod,  40.    So  a  re- 
eorery  suffered  by  tenant  in  fee  operates  as  a  conveyance,  and  wiU  be 
good  against  him  and  his  heirs,  though  there  was  no  good  tenant  to  the 
writ  of  entij.    JVM  v.  Jfeet,  Hill.  Cro.  Eliz.  41.  SluUey's  eato,  1  Co.  96 
Pig.  Rec  37.     I  Prest  Conv.  86.    With  respect  to  equitable  reeoveriei^ 
tee  ante,  p.  599.  o.  (C)  ;  and  as  ti>  deeds  to  lead,  and  deeds  to  declare  the 
uses  of  fines  and  recoveries,  see  ante,  p.  688.  ■.  (&).--[£(<.] 
(D)  See  supra,  n.  (C).  Doe,  d.  Greatly  v.  Mklmi^  CTaimt.  59.— [£(f.] 
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(^)  3  H.  8.  Cap  31.  Since  Littleton  wrote,  there  were  two  statutes  fhj 
SecL*675r^io  Rep.  *"**]•  for  preservation  of  remainders  and  reversions  ex* 
49.;  pectant  upon  any  manner  of  estate  for  life  ;  the  one  io  32 

H.  8.,  the  other  in  14  Ehz.  :  but  32  H.  8.  extended  not 
to  recoveries,  when  tenant  for  life  came  in  as  vouchee, 
&c.  and  therefore  that  act  is  repealed  by  14  Bliz.  and  foil 
remedy  provided  for  pteservation  of  the  entry  of  them  io 
reversion  or  remainder.  But  the  stUute  of  14  Eliz*  ex- 
tendeth  not  to  any  recovery,  unless  it  be  by  agreement 
or  covin. 

Suutattoaemmnon  Secondly,  fij  if  there  be  tenant  for  life,  remainder  in 
SmSX^'^^^'^  tail,  the  reversion  or  remainder  in  fee,  if  tenant  for  life 
eurrmu  ^tenant  in  be  impleaded  by  a|B;reement,  and  he  vouch  tenant  in  tail, 
(o'tib.  3.fol.  60,61  and  he  vouch  over  the  common  vouchee,  this  shall  bar 
LiaoolD  Cones* cue.  the  reversion  *or  remainder  in  fee,  although  he  in  the 
(618)*  reversion  or  remainder  did  never  assent  to  the  recovery  ; 

because  it  was  not  in  the  intent  of  the  act  to  extend  to 
Ctimm  reeovery  ftjfguch  a  recovery,  in  vvhich  a  tenant  in  tail  was  vouched  ; 

tenant  in  tail  tn  not-     ^      ,       ,      ,  .  ./.  i 

Me*tion,iMahartoaU  for  he  hath  power  by   common  recovery^  if  he  were  m 
ftmatsuUrtandrtver'  possessiop^  to  cut  of  all  reversions  and  remainders.  And 

so  if  tenant  for  life  had  surr  'ndered  to  him  in  remainder 
in  tail,  he  might  have,  barred  the  remainders  and  rever- 
sions expectant  upon  his  estate. 

'  * 

l^hirdly,  where  the  proviso  of  that  act  speakethr  of  an 
assent  of  record  by  him  in  reversion  or  remainder,  it  is 
to  be  understood,  that  such  assent  must  appear  upon  the 
same  record,  either  upon  a  voucher,  aidpriery  receil,  or 
the  like;  for  it  cannot  appear  of  record,  unless  it  be  done 
(2  RoL  Abr.23. 146.)  in  Course  of  law,,  and  not  by  any  extrajudicial  entry,  or 

by  memorandum, 

r 

g^j.  (h)  A  common  recovery  with  a  voucher  over,  and 

mnd  to  tK$  estate  tail.    ^  ju<lgment  to  recover  in  Value,  was  a  bar  of  the  estate 
(fc)  1«  E.  4. 9.  Tarta-  ^^jl  when  LitUeton  wrote. 

riim*i  case. 

Seeut  to  a  common  ro-      (V  'f  ^^^  ^^^%  had  made  a  gift  in  tail,  and  the  donee 
coeerjf  (or ^)  fry       j^^j  sufl<.r£.d  ^  eommon  recovery,  this  should  have  barred 

ttnanttntaUofihe  r^  [ 

^ing^fgiftA^  rtvenion  or  remainder  being  in  the  erotm^    (I)  38  H.  8,   Taile.  Br.  41.  PI.  Com. 

fol.    566.    29    H.    &nier5S. 
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the  estate  tail  in  Littleton's  time,  but  not  the  reversion  or 
remainder  in  the  king.  <^nd  so  if  such  a  donee  had  le- 
vied a  fine  ^ith  proclaVnatiofis  after  thestatuteof  4  H.  7.^ 
this  had  barred  the  estate  tail,  although  the  reversion 
was  in  the  king  (I),  (m)  But  since  Littleton  wrote,  a(«)34H.8.c»p.», 
common  recovery  had  against  tenant  in  tail  of  the  king's 
gift,  or  such  a  fine  levied  by  him,  the  reversion  continu- 
ing in  the  crown,  is  no  bar  to  the  estate  tail  by  the  sta- 
tute of  34  H'.  8.  {2y  And  jnrhere  the  words  of  the  sta- 
tute be  (whereof  the  reversion  or  remainder  at  the  tinie 
of  such  recovery  had,  shall  be  in  the  king),  these  ten 
things  are  to  be  observed  upon  the  construclidn  of  that 
act  (3). 


(1)  <*  29  H.  8.  Dy.  32.  aceord^  tail  barred,  but  not  discontinued,  be* 
cause  the  reversion  is  in  the  king ;  so  note  the  issue  is  barred  by  4  3,1. 
Hob.  ^2.  for  Z2  H.  8.  cap.  36.  was  not  then  omde.  Mtt  also^  that  32  H. 
8.  cap,  36.  excfpls  tenant  in  tail  by  gift  of  the  king,'*  Lord  NotU  MSS, 
—[Butler,  Note  322.J 

iSee  ant,  p.  6Qfr,  608-  n.  1  ]— [Ed  ] 

(2)  Upon  this  act  see  Mr.  Cruise's  E^ssay  on  Recoveries^  2  ed-  255,  and 
5  Dig^est,  ch.  xiii  {9. — [Butler.] 

(3)  **  Nota,  34  H  S.  tf  not  of  force  in  Ireland^  therefore  the  knowledge 
of  the  common  law  in  these  points  is  mcessary  there.  B.  being  tenant  in 
tail  by  gift  of  king  H.  8.  of  the  manor  of  T  an.  14  Elist.  contracted  with 
,A  to  convey  it  to  him  and  his  heirs  in  consideration  qf  a  sum  of  moneys 
and  the  manner  of  assurance  was  this :  ^ueen  Eliz.  in  May  14  Eliz. 
ffrants  her  reversion  to  C,  and  D.  and  their  heirs ;  June  f4  f'liz.  B-  suf^ 
fers  a  recovery  to  the  use  of  C  and  D.  and  thevr  heirs ;  and  in  the  same 

term  B  and  A.  levy  a  fine  of  T,  to  C.  and  D.  which  they  grant,  and  ren- 
der  to  A  t  and  afterwards,  in  the  same  term,  reconvey  the  reversion  by  ■ 
finet  Sec.  to  Queen  Eltz.  And  now  whether  this  estate  to  A.  was  a  gift  in 
tail  ex  provfsiooe  from  the  queen,  within  the  statute  of  M  H.  8.  r.  20. 
fBiu  the  question  between  E.  heir  cfthe  body  of  A.  and  F.  who  claimed  by  . 
the  fine  levied  by  the  fatlur  of  the  said  E.  whose' daughter  he  had  tnar- 
ried-}  and  it  was  held  by  Berkeley  that  it  was  not,  1st.  because  the  grant  ^ 
the  reversion  to  C.  expresses  no  intent  of  the  queen  to  create  an  estate  tail 
to  A. :  2d.  when  the  estate  tail  ofB.  was  docked  by  tiie  recover ji^,  and  upon 
the  fine  levied  C.  rendered  the  tail  to  A.  he  might  have  rendered  i  the  fee- 
simple  if  he  had  willed;  and  he  was  the  donor  of  the  estate  tail,  not  the 
queen,  except  of  the  reversion  afterwards  reconveyed :  3d.  this  reversion  re- 
conveyed  was  not  in  the  queen  her  original  reversion,  but  a  new  reversion 
expectant  upon  the  tail  of  A,  {for  the  former  tail  was  docked)  whertfore 
A.  eamnot  bar  the  reversion  in  the,quun,  but  he  may  bar  his  own  issue  not' 
^  vithstanding  34  U.  8. :  4th.  because  although  gift  tn  tail  by  a  subject  may 
be  a  provision  of  the  king  within. the  statute,  nevertheleu  the  intent  should, 
avpear,  which  u  not  the  ease  here.  Hale  made  two  questions.  I.  What 
shall  be  said  a  provision  by  the  king  within  this  statute,  and  this  u  a  ques* 
tim  of  law.  II.  Ifhether  thisshaU  be  said  to  be  such  a  provision,  which 
is  matter  offset.  7b  theJirjU  it  seems,  tiiat  if  the  queen  be  merely  instru- 
mental in  procuring  an  estate  tail  to  be  settled,  but  that  the  estate  itseff 
does  not  proceed  either  from  the  charge,  or  from  the  bounty  of  the  crown  as 
(t  reward  for  seroiee,  it  is  no  provision  within  this  statute  ;  and  therefore 


(619)*  ^First,  that  the  eitfte  tail  mual  be  cfeatad  hj  a  kiog» 

^at'Ti/'*^    and  not  by  any  fubjeet,  albeit  the  king  be  hia  beirto  the 

(l»dO)*  reveraion  ;  *for  the  preamble  apeaks  of  gifta  made  to  aab- 

jectflf  and  none  can   have  tubjecla  but  the  king.     And 

also  in  the  preamble  it  is  said  (for  aertioe  done  to  the 

kings  of  the  realm ),  and  the  body  of  the  act  referretb  to 

y  X  -t^    M  «•   '    ^^^  presmble«      (nj  And  therefore  if  the  duke  of  Leu- 

t*r  Uiv^jk  AshtM  caster  had  made  a  gift  in  tail,  and  Ihe  reversion  desoend- 

Twtai^  **^^«*ed  to  the  king*  yet  waa  not  that  estate  tail  restrained  by 

that  statute  ;  and  ao  of  the  like  (m) 

Lib.  t*  foL  16  k  16.        Secondly,  if  the  king  grant  over  the  reversion,  then  a 

_j  -    —  ■  — .^^^.^_^_^_^_^_^^.^^___^^_^^__^  _       _    ^ 

Hit  to  he  men,  if  tn  thit  eate  the  intail  tooi  upon  eorUract  between  nii$$ei 
and  sulfjtet^  and  if  the  fueen  were  merelif  instrtanental  lo  perftet  tke  ent- 
veyanee  and  taxe  her  own  reversion,  which  u  the  ettond  queationt  and  « 
guestien  tf  fact.  To  the  second^  thai  thit  ts  not  txtch  a  provuwttf  there 
are  theee  presumptions :  1st  Nothing  appears  %J  record  that  such  pron- 
sion  was  intended^  which  6y  Cohe  is  here  held  to  be  necessary  \  hii  Hales 
doubted  hereof),  2d  Ab  land^  monejf,  or  other  eonnderatian^  wuwed  tke 
queen  to  procure  B-  to  grant  this  estate  tail  to  A,  S^  It  doe*  not  appear 
that  the  queen  took  notice  of  antf  service  done  by  A.  or  of  any  fmpour  m- 
iended  hy  her  to  him.  Alh.  If  the  queen  ftad  intended  a  provision  within 
the  statute^  she  might  have  caused  C  to  convey  the  fee-simple Jtrst  to  herstif, 
and  then  have  Ranted  to  A*  in  tail,  Sth,  If  it  was  intended  that  A,  shoutd 
hdife  an  intail^  which  should  not  be  a  pnnHsion  within  the  statute^  no  one 
can  eontriet  any  other  way  than  this  to  effect  it.  Gth,  It  appears  that  A. 
was  to  purchase^  and  that  the  queen  should  not  be  prejudiced,  not  any 
other  person^  which  is  effected.  ^-I^oXa,  At  the  common  law  if  the  king 
grant  lands  in  fee-simple  conditional,it  was  doubted  if  donee  post  polea  »as- 
citatem  might  haive  tUiened  to  bar  his  issue^  Riley^  43a,  Supra*  19  b  ;  but 
clearly  not  to  bar  possibility  of  reverter  in  the  king ;  no^  not  though  the 
alienation  were  with  warranty  collateral^  unless  assets  descended  to  the 
king,  Ante^\9  b.  and  370.  i"  marline  Sed  unde  alienation  without 
warranty  or  assets  bars  subject  donor^  4H  b.  Rot.  Pari.  h.  51.  Commom 
petition  that  feoff ees  who  buy  lands  €fthek%ng^  tenant  in  tail  may  enjoy 
them  against  the  king.  Resp,  le  roy  s*ai  iseroL^^^ote  also  after  n  esfm. 
S.  and  before  M  H.  8.  recovery  or  fins  barred  the  tail  tfgifl  by  0ie  ktng^ 
not  the  reversion  to  ihe  kinfc :  so  that  by  the  wisdom  of  the  common  law, 
where  the  king  raised  the  fnUly^  a  kind  of  perpetuity  was  intended ;  far 
toery  mail  %eas  diseourdged  to  purchase  from  the  donet^  for  no  act  of  his 
cotUd  bar  the  king'^s  reversion  or  possibility  of  reverters  which  was  a  good 
way  to  preserve  the  memory  of  the  king^s  bounty.  When  this  wotdd  not 
do^  upon  the  dissolutum  of  monasteries,  the  crown  having  mittch  land  to 
bestotp,  began  now  to  provide  by^H  H :  that  no  alienation  should  bar 
he  intail;  for  there  needed  no  law  for  the  reversion,  and  no  other  way 
could  preserve  tfie  memory.  Sec. ;  arid  yet  ihis  is  often  eluded  by  a  tempo- 
rary grant  of  the  reversion  by  the  king^  and  tt^  reeoiweyanee,  &c." — Lord 
JfoU.  MSS.--^  Butler,  Note,  323.} 

[See  infra,  n.  (F.)]— [Ed.] 

(E)  So  it  has  been  determined,  that  no  estate  tail  gpranted  \jj  the 
crown  will  fsM  under  the  protection  of  these  statutes,  unless  the  grant  ap- 
pean  to  haye  been  made  as  a  reward  for  services.  Perkifis  t.  Seie^^  1 
Bl.  Rep.  664.     4Barr.2223.— [£rf.] 
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recovery  sufferpd  will  bar  the  state  tail,  bncausethe  king 
had  no  reversion  at  tne  time  of  the  recovery  (f). 

•'  '   '  .         •     '  *  . 

Thirdly,  if  the  kinsc  make  a  pftiri  tail,  the  remainder  Lib.  «.  7.  foi.  77. 78 
in  tail,  or  sjrant  the  reversion  in  tiiil,  keeping  the  rcver-^^"*  ''°^*^^  m  irnr o's 
sion  m   th  •  crown,  a    re?ovpry  agmnst  fcnant  in  tail  Fna94.) 
possession  shall   nei  her  bar  the  estate  tail  in  possession 
by  the  express  purview  (»f  the  statute,  nor  by  consequence 
the  sta'e  in  remainder  or  nverrfioii ;  {or  th.it  the  rever- 
uion  opTemainder  cap  not  be  barred,  but  where  the  estate 
tail  in  po&session  is  barred.  '  •  . 

Fourthly,  if  a  subject  make  a  gift  in  tail,   the  remain- Li>>.?.fol.  t5,tfi. 
der  to  the  kinj^  in  fee,  albeit  the  words,  of  the  statute  be,  Wiseman's ca^e. 
(whereof  the  reversion  or  remainder  ofihesame,  &c.)  choi^ey'a^Le 
yelseeinj;  the  est.-ite  in  tail  was  not  created  oy  a.  king;,  as 
hath  been  said,   the  estate  tail  may  be  barred  \iy  a  com- 
mon recovery  (gJ. 

Fifthly,   if  Prince  Henry,  son  of  Henry  the  seventh,  (Mo.  lis.  19',.  i  Rep.  'l 

had  *made  a  gift  in  tai'U  the  remainder  to.  Hf'nry  the  se-  ^^  ^'    *  '^'•"o.  4J0.) 
Tenth  in  fee,  which  rehiainder  by  tlve  dea^h  o(  Henry  the  (t>2i;'' . 

seventh  fiad  descended  to  Hejiry  the  e/^htb,  so  as  ho  had 
the  remainder  by  descent;  yet  might  teimnt  in  tail,  for 
the  cause  aforesaid,  bar  the  estate  tail  l?y  a  comaion  reco- 
Tery. 


(F)  Pormerly  it  was  u^ual  ibr  p*»psorw  who  were  sewetl  of  estates  (ail 
of  the  gift  of  the  crown,  to  ^rocare  the  conseqt  of  the  crowa  to  alienflte 
them,  whioh  was  commonly  eff-'Ct'Hi  in  this  manner;  the  rrown  convey- 
«d  the  reversion  to  a  su^ecU  either  in  trust  tor  itself,  or  for  the  tenaiit 
in  tail,  by  which  means  a  fine  or  recovery  wa*  a  jjood  bar  of  the  estate 
tail,  accordinn^  to  the  rule  here  laid  ilowii  by  Lord  Coke,  Earl  0/ Chester- 
JieldTscaMe,  Hard.  409,  supra,  n.  (4).  p.  619;  but  at  this  day  thft  crown 
cannot  alien  the  reversion  or  remainder  in  fee  by  any  other  means  than 
•n  act  of  parliament.  6Cru.  Dig.  496.  Ante,  p.  604, 605.  n.  .A)  Infra 
n.  (G  .— [/Crf.]  r  1  .    ;.     inira, 

(7)  So  where  W;iliam,  Earl  of  Derby,  conveyed  lands  to  trustees  to 
t]^e  mtent  that  Ihey  should  convey  the  same  to  Queen  Rhzabeth  her 
hcir«  and  successors,  that  the  Karl  of  lierby  mi^ht^cce,  t  of  a  ^ant 
from,  the  crown  of  the  same  lands,  to  him*  and  the  heirs  male  of  his  boily 
leaving  the  ultimate  reversion  in  the  crown,  which  was  accordin-lv  done  • 
jt  was  determined  that  this  estate  tail  wsis  not  within  the  prot'cition  of 
these  statutes,  it  bemjr  a  frauJulent  contrivance  to  create  a  pcri>etuitT. 
j9h7uon  V.  Karl  q/^Dtrhy,  11  Mod.  304,  2  Show.  10|.— [/?(/.] 
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Lib.  2.  fol.  16.  V9n9'      Sixthly,  the  worJ  (remainder)  in  the  slatute  is  no  vaia 

word  ;  for  the  wonis  of  the  preamble  be,  the  kinj^  hath 
given  or  granted,  or  otherwise  provided  to  his  s  rvanis 
and  siihj^^cls.  Tho  word  (reversion)  in  the  body  of  the 
act,  hath  refefMice  to  these  words  (gii'en  or  grantee); 
and  (remainder)  hath  rfercnce  to  th'.se  words  (otherwise 
provided).  As  if  the  king  in  considt  ration  of  money,  or 
of  a}<surancc  of  land,  or  for  other  consideration  by  way 
of  provision,  procure  a  subject  by  deed  indented  and  in- 
rolled,  to  make  a  gift  in  tail  to  one  of  his  servants  and 
subjects  for  recompe  se  of  service,  or  othrr  considera- 
tion, tho  remainder  to  the  king  in  fee,  and  all  this  appear 
of  record  ;  this  is  »  good  provision  within  the  statute,  and 
the  tenant  in  tail  cannot  by  a  common  rec  very  bar  the 

estate  tail.     So  it  is,  if  the  remainder  be  limited  to  the 

# 

king  in  tail  ;  bu!  if  the  remainder  be  limited  to  the  king 
for  years,  or  for  lifo,  that  is  no  such  remainder  as  it  is  in- 
tended by  the  statute,  because  it  is  no  remainder  or  con- 
tinuance, as  it  ought  to,  as  it  nppeareth  by  tlie  preamble ; 
and  it  ought  to  have  some  affinity  with  a  reversioo, 
wherewith  it  is  joined. 


*H73  a. 

^  resolved  fa^ch. 
31  Elii.  Rot.  1645. 
in  Notley*!  case,  in 
Conununi  Banco. 


Seventhly, -whoe  a  common  recovery  cannot  bar  the 
state  tail  by  force  of  th<»  said  statute,  there  a  fine  levied  in 
fee,  in  tail,  for  lives,  or  >Sars,  with  proclamations  accord- 
ing to  the  statutes,  shall  not  bar  the  state  tail,  or  the  issue 
in  tail,  where  the  reversion  or  Vemainder  isin  the  king, 
as  is  aforesaid,  by  reason  of  theae  words  m  the  said  act 
(tbe  said  recovery,  or  any  other  thing  or  things  here- 
after to  be  had,  done,  or  sufferod  by  or  against  any  such 
tenant  in  tail  to  the  contrary  notwithstanding),  which 
words  include  a  fine  levied  by  such  a  donee,  and  restrain- 
cth  the  same. 


8  Rep.  77.) 


Eighthly,  but  where  a  common  recovery  shall  bar  the 
estate  tail,  notwithstanding  that  statute,  there  a  fine  with 
proclamations  shall  bar  the  same  also. 


(602) 


7\* 


^Ninthly,  where  the  said  latter  words  ^f  the  statute  bt 
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thnd,  done,  or  suffered  by  or  against  any  such  tenant  in  (Cr«*  43(5.    Cro, 
tail),. ihe  sense  and  construction   is,  where  tenant  in  tail  4  l,^oq4q^    Moor.* 
is  party  or  pi  ivy  to  ihc  act,  be  it  by   dnin^  or  suffering  ^^'O 
that  which  should  work  the  bar,  and  not  by  mere  per- 
mission, he  being  a  stranger  to  the  act  (1). 

As  if  tenant  in  tail  of  the  gift  of  the  ting,  the  rever-  Soh6ld©n  Trin. 
«ion  to  the  kin^  expectant,  is  disseised,  ai\d  the  disseisor -^^^^  Sratford  &  Dt- 
levy  a  fiue,  and  five  yeirs  pass,  this  shall  bar  the  estate  ver,  io  Cooiinani 
tail  (2) ;  and  so  if  a  collateral  ancestor  of  the  donee  release 
with  warranty,  and  the  donee  suiter  the  warranty  to  de- 
scend without  any  entry  made  in  the  life  of  the  ancestor,  (Hob:  331    tBd. 
tliis  shall' bind  the  tenant  in  tail,  because  he  is  not  pa«ty  ^**'"*'''^J 

■ 

cr  privy  to  any  act,  either  done  or  suffered  by  or  against 
liim. 

Tenthly,  albeit  the  preamble  of  the  statufie  exrtenrl  only 
to  fijifls  in  tail  made  by  the  kinj^s  of  England  before  th» 
act  (viz.  had  given  and  granted,  &c.),  and  the  body  of  the 


(1)  »'  U  Car.  Cro.  obiter  m  Wyatt's  caae,  tenant  in  tcii,  revertionto 
the  frmi;,  is  disseised,  vntry  of  the  issue  is  barred ;  vhieh  perhaps  u  so  here^ 
became  in  both  eases  the  tail  is  not  barred.'-'^hord  /iotl,  JW6A'.— iButlcr, 

l«ote324.]  _  '  - 

(2)  «*  It  se^ms  to  some  that  the  ease  o/*Strntford  and  Dover  abwe  quolea 
ii  not  law;  form^  Hep.  11  Majr^i.  Coll.  case,  if  isadjiuiu'd.thot  t/tejiiie 
does  litft  bar  the  colUgf^  not  being  parties,  because  tU  13  Uiz.  nuikes 
vbidall  nets  vhtch  ii  svfurs,  and  sveh  svfcrance  ejrttnds  to  the  a<l  m 
uhtektheffare  not pirties.bi/  Sir  OrL  b.-^And  >/r  F.  jW«r/rt.4b7.  riyorts 
the  same  ease :  and  Mrr^  by  iValmslej/  tt  is  said,  tfiat  this  ,ssue  is  ohlf,  bwmd 
in  the  timt  the  Jine  is  teried,  bui  no  other  issue,  and  this  by  M  B.  ?'; 
kaieeit  seems,Vi(fl  Mr  F.  Mtt^reorLord  Coke  hare  misrei>oUfc'  the  cast, 

/or  thf  V  are  contrary  to  eueh  ofhe.f.  Kote,  Mr  Patmir  told  titn.  t  ti*ch, 
mflenrnrds  LoA  Notlingham  and  chaneeflor,  that  he  atte.hHed  h  adter^ 
ehtef  baron,  upon  a  reference,  and  that  (.1  alter  denied  the  abor.e  ease,  and 
said,  that  the  roll  va*  contra,  and  the  judgment  there  contre  to  this  report, 
mnd  that  he  and  f  aimer  went  to  thf  house  of  hard  Cokt,  then  liring,  and 
showed  him  the  roll  contra  to  his  report  in  this  place,  ajid  (hat  he  uc  know- 
IfdgedUs  and  said,  that,  he  trusted  io  Serjeant  r  ndgman  s  report :  t  hence 
ii  appears,  that  8ir  F.  Moore's  report  is  the  better,  and  thirr  he  reports  tt 
10  have  been,  39  Eliz,  lio.  1914."— /.<m/  JSoit.  Jtf^>'6'.^[ Butler,  Nate 

325.1 

►  [The  case  of  Straiford  v.  Dover  is  reporleil  in  1  Cro.  695.  G12,  but  no 
jad^ment  was  given  on  the  above  point ;  ami  Justice  Woltoi^ley  obser- 
Ted^  that  if  such  a  doctrine- were  admiltcd,  it  would  be  ii  comm«;n  mw- 
chref,  lor  then  tenants  in  tail  of  the  gilt  of  the  crown  mig:hl  jrel  ihem- 
■elrei  diweiied,  in  which  case  h  fine  levic-.i  by  the  disseror,  would  bar 
Hie  iitue.  See  1  Sid.  166.  1  Rol.  Hep.  iri.  5  tru.  Uij?  49-*.  495.] 
iJSrf.]     . 
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.act  referretb  to  the  preamble  (viz.  that  no  soch  fei^ed 
recovery  hcrtafier  to  b^  had  as^^iinst  8uch  tenant  in  tail,) 
8<)  as  It  is  word  (surii)  may  seem  to  conple  the  body  and 
tlu'  preamble  logethtr  ;  }ei  In  this  case  (such)  shall  be 
(623)*  taken  for  j<uch  in  *(  qua)   misrhieiy  or  in   like  esse  ;  and* 

by  (liveis  parts  of  the  act  it  ^^ppi  arelh^  that  the  makers  of 
the  art  intended  to  extend  it  U)  future  gifts;  ancl  so  is  the 
law  taken  at  tiiis  day  without qu*  stion  (u). 

fiZZI^Z^itu      A  "'•"very  in  .  writ  of  rf^ht  afcninst  tenant  in  tan 

vo"rf,fr.  n'ibnro,'  an   WithotTt  a  vouchcr,  IS  HO  bar  of  any  gift  in  tail  (i). 

irt'^i  r^ '^fr  A        ^^  tenant  in  tail,  the  remainder  over  in  fee,  cesse,  and 

5  K    15  K  4.8.  the  lord  recover  in  a  cessavit  this  shall  not  bar  the  estate 

CW  ^'»J7  ^*,iS  K  ij  ^"'^*    for  the  issue  shall  recover  in  a  formedun ;  neither 

95.    F.X^.  b.iWl.  uere  either  of  tht-se  bars  when  Littleton  wrote. 


(R)  As  the9e  ytntutea  deprive  ti^nairts  in  tftil  of  the  pft  of  the  ctovb 
of  all  power  o[  alienation,  the  judg^es  have  construed  th«>m  stnctly; 
and  it  is  ob^rvaMe,  that  an   estHtc  tail  of  this  kio^l  is  now  the  Q0I7 
perpetuity  which  can  possibly  be  created.     5  Cru    Dip.  495.    No  al- 
teration in  the.limitationof  an  eM Ate  tail,  wherfHif  the  revenioo  coo- 
tiiia"8  in  the  crown,  will  enable  the  tenant  in  tail  to  bar  bis  issue  or 
the  reversion.     Murtey  v.  Kyton  and  PrUe^  T.  Kayos.  260.     Pollexl 
491.    2  Show.   104.     Sir  T.  Jones,  237.     And  even  at  common  law, 
by  the   prr^ros^ative  of  the  crown,  a  revemion   or  remainder  in  the 
crown,  either  id  fise  or  in  tail,  cannot  be  barred  by  common  recore- 
ry,  Sfrjfanl's  case,  2  Rol.  Abr.  39;.     Hob.  339;  though  the  recove- 
ry will  o^>erate  so  ^r  as  to  convert  the  estate  tail  into  a  base  or  de- 
terminable te«»,  an  1  bar  the  issue.      Aeoif  v.  fViUingf  I  Wila.  !275). 
The  only  mode  of  acquir'msr  a  ?ood  title  to  an  eetate  tail  whereof  the 
reversion  is  m  the  crown,  is,  by  an  act  of  fmrliament,  enaciini;  that  thio 
reverpion  shall  be  divested  out  of  the  crown,  and  vested  either  in  the 
tenant  in  tail,  or  in  aome  ot^ier  f»rivate  person,  by  which  means  it  will 
berom''  bMrrnble  by  a  recovery.     See  6  Crit.  Dig.  5031     Slat.  30  Geo. 
3.0.  51.— [/:i/J 

(I)  That  a  rf»covery  suffered  by  tenant  in  tail,  by  his  own  de&ult, 
•  or  by  coiiles^ion.  will  not  t'ar  the  estate  tail,  see  aoe,  post,  sect.  688. 
360  b.  361  a.apl  K  ttnd  the  note  to  fol.  ?)64  I*.  po»t,  Chap.  52;  so  that 
it  is  ntvt  ortly  necessary  that  there  shall  be  a  voucher,  but  it  u  alsa 
mittcrial  to  the  recover^-,  and  essential  to  its  operation  ai  against  the 
isfuo  and  persons  irr  remnindfr,  that  the  tenant  in  tail  alvall  vouch 
a>  me  pcr>un  to  warranty,  and  hav^  judgment  to  recover  in  value,  so 
that  ther(>  may  be  a  recompense  to  deecend  in  the  same  line  as  tht 
cstale  tail  wonid  have  descended.  J  Prest.  Conv.  119.  But  torone^^ 
an  c^tnte,  or  t«»  operate  by  est(*pprl,  a  vourhcr  is  not  essential :  or  if  thera 
isH  \oiu'h#T  it  i*  nolnHCpfcary  that  theresliallbea  vouchei  over,  so  ai 
to  sriv»*  tiile  !oH  rrcompenve  in  value.  Ibid.  A  common  recovrry  may, 
at  th*»  sanie  t;in»',  havt^  two  ohjeets  one  to  bar  an  estate  tail,  ic,  the 
ofb^T  to  {•«-•  aji'^'ofale.  a?  the  jninture  ol  a  marri'nl  woman,  or  to  bar 
e  ri^m  as  a  tj;l3  of  dower,  or  to  extin^isb  a  coU&teral  eitato  cs  a  rent* 
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«h  Tge ;  and  thoug^h  it  may  be  void  as  a^inst  the  isJiae,  for.  wimt  of  re« 
|;,i:ar  voucher,  it  m^y  be  g;ood  ^  a  conveyance,  or  release,  &c. ;  and  it 
may  also,  and  at  the  same  time  be  good,  as  afcainst  the  estate  tail,  &c. 
and  also  as  a  conveyance,  release,  ^c.  though  the  recompense  belongi 
wholly  to  the  estate  tail,  and  no  benefit  from  the  voucher  is  derive.;  by 
the  other penoofl.  Ibid.  120.  Ewe  y,  Snino^?lovr^6i4.  Pi?.  Rec.35* 
—[Ed.] 


(624)*  CHAP.  XLY.* 


or  ALIENATION  BY  SPECIAL  CUSTOM. 


59  o  (o.)  Bracton,  lib.  4.  fol.  209.   speaking  of  cusfoinvjr 

jJZi«iafion  Ay  nirren-tenants,   sailh,    Dart  axittm   noii  possunt  tenemenirt 
4er  tiui  pritptr  modt  ^ g^^    ^^^  ^^  ^d^^^  donationU  ad  alios  transferre  fton 

conveying  copyMld  et-  • 

ute*^  mag  s  quam  villaiii  pun  ;  ei  uTide  si  Iraiisferre  de* 

(a)  Bract,  lib.  4.  fol.   beant,  restiiuant   *ea  domino  vel  ballivo^  ei  ipsi  ea 
Kc.  14  H.  4.  34.         tradant  aliis  in  villenagittm  tenerula  (a).  But  although 
or  customary fruholdM.ix^  \j^  incident  to  the  estatq  of  a  copyhold  to  pass,  as  our 
^®  "•  author  (Sect  74.)  saith,  by  surrenrlers,  (b)  yet  so  forci- 

Mich.sT™ .  3*^.     ^^^  ^®  custom,  that  by  it  a  freehold  and  inheritance  may 
Duiph.  Huntingfield's  also  pass  by  surrender  (1)  (without  the  leave  of  the  lord) 

caw.    3  E.  3.  Corona  '^       '^ 

310.     11  H  4.83. 

per  Thdinioff.  Hi  M.  9  Jao.  C.  B.  n.  5.  D.  D.  gave  occasion  to  a  short  bot  bkM 

WHdt  aiwf  Franeis,    Adjudged  ae*  ^xcfellent  treatise  on  the  subject,  ift 
eordingly,  and  the  admiU a n<^  is  it-  which  the*  learned  author  trac«t 
Qendum,  bui  not  ad  voluntatem  do-  the  origin  of  lands  held  in  this  pe- 
nini.     Hal.  MSS. — Vid.  ace.  ante,  culiar  ^ay,  and  proves,  bythe  moii 
49  a.  and  note  6,  there  (Ante,  p.  clear  and  forcible  arguments,  tha^ 
355.   n.  (54). >,  and  also  the  books  tho'i^h  these  tenares  in  some  re- 
cited in  BUckst  Law  Tr.  8vo.  ed.  specU  resfmble  freeholds*  they  art 
V.  L  p.  144.  From  these  authorities  in  truth  nothing  more  than  a  suoe^ 
it  appeaw,  that  estates  held  by  co-  rior  kind  of  copyhold.     Soon  after 
ffy  o/eourt-roll^  but  not  at  the  wilt  the  publication  of  thb  treatise,  the 
of  the  hrd,  have  been  deemed /rw-  doctrine  inserted  in  it  received  con- 
hold  estates  as  well  by  others  as  by  firmation  irom  an  act  of  parliament,' 
Lord  Coke,  and  in  order  to  distill-  declaring,  that  no  person  holding 
guish  them  from  the  ordinary  kind  by  copy  ofrourt'rell  should  le  enti- 
have  been  denominated  customary  tied  to  vote  at  the  election  of  kniffati 
freeholds.     In  eonsequence  of  the  oi  the  sbire.  See  Blackst.  Law  Tu 
prevalence  of  this  notion,  a  consi-  Svo.  ed.  v.  1.  p.  105.  and  31  G  t. 
derable  number  of  sueK    tenant?  c.  14. — ^[Har^.  fi.^l.  59  b.  (400).] 
iome  few  years  as;o  claimed  a  ri^cbt        [As  to  customary  freeholds,  see 
of  votin';^  as  freeholders  at  the  elec-  ante,  vol.  1.  p.  653.  n,  (K),  and  the 
tion  of  knights  of  the  shire.    This  books  there  cited.] — [Ed.] 


(A)  We  have  seen,  that  copyholders  being  mere  tennhts  at  wiU,  can- 
aet  alien  their  estates  by  feofimbnt,  or  other  assurance  at  common  law; 
but  by  the  custom  of  all  mnnors  in  which  this  kind  of  property  is  to  be 
found,  every  copyholder  has  a  pow«r  of  transferripg  his  estate  to  any 
ether  pereoo,  by  surremleriiig  or  yielding  it  up  to  Um  lord  of  the  maaor. 
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in  'his  court,  and  be  delivered  over  by  the  bailiff  to  the  (CI25}* 

feoffee,  according  to  the  form  of  the  deed,*  to  be  inrolled 
in  the  court  or  the  like. 

■ 

^ND  such  a  tenant  {by  copy)  may  not  alien  his  land     LITTLETON. 
by  deedy  for  then  the  lord  may  enter  as  into  a  thing  [^ct  7 1.  58  a.] 
forfeited  ^nto  him.     But  if  he  wUl  alien  his  land  to  *^^  ^•^-  -^^'-  ^^'^ 
another^  it  behoveth  him.after  the  custom  to  surrender 
the  tenements  in  courts  8rc,  into  the  Aands  of  the  lordy 
to  the  use  of  him  that  shall  have  the  estate^  in  this 
ybrfn,  or  to  this  effect. 

ft 

•^.  of  B,  cometh  info. this  court,  and  surrendereth  Form  (f  the  htrrmden 
in  the  same  court  a  mease,  ^c.  into  the  hands  of  the 
lord,  to  the,  use  of  C.  of  D  and  his  heirs,  or  the  heirs 
issuing  of  his  body,  or  for  term  of  life,  i*c,    %^nd 
upon  that  cometh  the  aforesaid  C.  of  D.  and  taketh 

« 

of  the  lord  in  the  same  court  the  aforei^aidmease,  ^•c., 
JPo  have  and  to  hold  to  him  and  to  his  heir^,  or  to  him 
a7id  to  h!s  heirs-  issuing  of  his  body,  or  to  him  for 
term  of  life,  at  the  iorcTs  will,  after  the  custom  of  the 
manor,  to  do  and  yield  therefore  the  rents,  servicesj 
Mnd  customs .  thereof  before  due  and  accustomed,  8rc. 
andgiveththe  lord  for  a  finCy  fyc,  (For  the  significa- 
tion of  this  word  {finis),  vide  Sect.  174.  183.  l»i.  441,)  CCo«,  59  b.J 
and  maketh  unto  the  lord  his  fealty ,  ^c.  (b).  ^ 


^  -I 


in  trnii  that  he  may  grant  it  oat  agnin  to  the  person  named  ip  the  sarren^ 
der,  which  it  therefore  called  an  alienation  hy  custom.     AiUe,  58  b.  vol* 
1.  p.  663.     The  manner  in  which  a  copyhold  js  surrendered,  i«  thus: 
the  tenant,  either  in  person  or  by  attorney^  surrenders  bis  estate  to  the 
lord,  or  to  hij  steward,  or  to  certain  terUnts^  a<icordin^  as  the  custom  if, 
in  trurt  to  be  a«[ain  p'anted  by  him,  or  them,  to  such  persons,  and  for  jfuch 
uses,  as  are  mentioned  in  the  surrp-nder.  This  surrender  must  be  present- 
ed by  the  jury,  or  homa^^e  of  the  mnnor,  and  f<Hin<i  by  them  apon  their 
oaths,  and  then  the  lord  ^ants  the  land  toth^  person  named  in  the  surren- 
der, to  hold  by  the  ancient  rent  and.  customary  services,  and  thereupon 
admits  him  tenant  to  the  copyhold  by  the  delivery  of  t  rod,  a  g^lnve,  or 
the  like,  in  the  name  of  corpora^  seisin  of  the  lands  and  tenements.     S 
Cru.  Di^.  53^  634.    2  Bl.  Com.  366.     1  Watk.  Copyh.  53.   This  mod« 
of  alienation  therefore  consists'of  three  patts,  the  surrender,  the  present- 
tnent,  and  the  admittance;   whiei  will  be  severally  oonsidered  in  th« 
course  of  thieehfipter — IKd  ] 

(R)  A  surrender  is  detned  to  be,  the  yielding^  up  of  an  estate  by  th* 
tenant  to  the  lord,  aitbtr  as  «  reUnquiihrnent  or  reiigftatioai  of  luch 
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(62<?)'  •"  Into  the  hands  of  the  lord,^'  Dominus  maneriif 

'*9  In  the  h»rd  of  a  manor,  is  <!escriheii  fcj  by  F.eia  as  he 

ders,  ''*^ '     "^"w-  ought  to  be  'ill  these  words.     I/i  omnibus  au/em  et  su^ 

(r)  Fleta,lib.  «.cap^ 

«5fc71.  : 

\v*s}  m^  Qf  j^  i)^  means  of  conveying  or  transfeiTina;  i\  to  another.     1  Waft. 

Co^>y.  Si-     Lord  Coke,  in  anot'-mr  work,  Miyp,  that  the  word  turrefnUr 
IB  V9rabulum  arfu^  and  therefore  whpre  a  surrender  is  nece!«ary«  if  tbif 
won!  tie  wuntjtitc,  all  other  "WonU  used  in  ordinary  conreyantea  are  iiK 
Bu/ficieiit  to  con\ey  a  copyhold  f9tate.  Cop.  s.  39;    but  it  should  seem 
from  other  books,  that  any  words  rnani^estin;;  sojch  intention,  whether 
they  are  s(>oken  in  court,  or  out  or  court,  before  a  person  wlio  is  arUhor^ 
tB«{/totake  a  surrender  out  of  court  (see  VVatk,  Cilb.  Tan.  273;  274, 
46«>  ,  will  operate  as  a  siryreiuier,  proviiled  it  be  not  prejudicial  to  the 
riirhts  of  third  persons.     1   WaHf.   C«)p.  54.  67.     GHb.  Ten.  252-  311. 
Zinton  V.  Talmash^  Srr  T.  Jones  (lep.  142.     Rut  the  words  must  be  ex- 
pressive  of  an  Hctual  find  inmiodiate  relinquishment  of  the  premises,  fyc 
if  he  only  ««ayff  he  is  content  to  surrender,  or  the  like,  it  will  not  amoaot 
to  a  surrender  in  law.  Calth.  58.     Gilb.  Ten.  252.     So  it  is  if  a  copj- 
holder  covenant  to  surrender,  Zinson  v.  Talmash,  2  Show.  131 ;  thougb 
th^p  corenant  be   presented  by  the  Iionia^e.     The  King  v.  Tfu  Lord  of 
the  Manor  of  Hendon^  2  T.  K.  404.     A  copyhold  may  b«  surrendered  by 
implicttlion ;    as  if  a  copyholder  iii  tee  comes. into  court,  and  accepts  a 
new  copy,  to  himself  for  life,  reluainder  to  his  wife  for  life,  remainder  to 
his  son  ti»r  lile.  this  amounts  to  a  surrender  to  the  use  of  himself  for  life^ 
tie.  1  VVatk.  Cop.  5U;  hut  the  reversion  continues  in  him  (Gilb.  Tea* 
J34;,  for  had  an  actual  surren  ler  beervmade,no  more  would  have  passed 
than   wouM  have  sati«ficl  the  uses  declared   (VVatk.  Gilb.  Ten.  450), 
and  no  turther  surrenders  ••hall  be  im|)lied  than  isrequisite  to  five  effect 
to  the  n*»w  uses  or  elates.     1  VVatk.  Cop.  58. 

With  respect  to  what  may  be  surrendered,  it  is  observable,  that  i)«. 
thinj:  can  properly  be  surrendered  but  a  legal  estate ;  it  ig  not  however 
necessary  that  such  legal  estate  should  be  in  possession,  it  is  sufficient 
if  it  be  vested ;  and  thereibre  an  estate  in  remainder  or  reversion  may  be, 
tarrendered.  5  Cru.  Di^.  538.  So  the  reveisioner  being  in  of  his  old 
estate  (9  Co.  I07  a),' or  a  remainder-man  on  admission  of  the  particular 
tenant,  may.  surrender  that  reversion  or  remainder  to  another,  without  a 
j»er»onal  admitUnre  of  themselves.  Oyppen  v.  Bunneyy  Cro.  ESa.  504, 
Coiehin  v.  Colchin,  3  Jycon.  239.  Ibid.  662.  StUler  v.  Lightfoot^  3 
Leon.  239.  He.gget  v.  FeUton,  ,4  Leon.  111.  Sn  the  heir  of  a  rever- 
sioner or  remamder-man  may  surrender  before  his  own  idmittance  on 
satisfying:  the  lord  for  his  fine.  Oyppen  v.  Bunney,  supra.  But  the  sur- 
renderee of  a  reversion  or  remainder,  cannot  property  surrender  before 
his  own  a  Jroission,  he  having  never  been  accepted  as  a  tenant,  1  Watk. 
Cop.  59,  60 :  nor  can  n  j>erson,  who  has  only  an  equity,  or  right,  or  au- 
thority, surrender,  but  sUch  equitable  iotefest  may  be  assigned  or  devi- 
se<I  (  Haickim  v.  Ldgk,  I  A,tk.  338.  Maeey  v.  Shxirmer,  Ibid.  389.  Tuff- 
nell  V.  Fa«e,  2  Ibid.  38.  Car  v.  EUUon,  3  Ibid.  73.  Jiatn  v,  PouUmu 
1  Ves.  121.  Gth^on  v.  Lord  Montford,  Ibid.  490.  Roe  v.  Lowt,  1  H. 
Bl.  461),  and  sucli  power  may  be  exercised  {Holder, d.  Suiyttrd  v.  Prtt- 
ton,  2  yVils.  400),  without  a  surrender ;  nor  can  a  person,  who  has  a  mere 
possibility,  surrender  as  an  heir  in  the  life-time  of  his  jmcestor,  for  a  sur- 
render shall  not  operate  as  an  estoppel,  OoodiiiU  v.  Mor»e,  3  T.  R.  365. 
.  Dor,  d.  Ibb  U  V.  Co/Winif,  6  T.  R.  63.  Morse  v.  Faulkner,  1  Aristr.  11 ; 
nor  can  a  surrenderee  b-iore  his  own  admittance  surrender  to  the  use  of 
another ;  Ihou^h,  it  seems,  that  if  the  lord  accept  the  surrender  of  the 
cestui  que  trust,  it  may  he  an  implied  admission  on  the  fint  surrender. 
See  Watk.  Gilb.  Ten.  i6j.  275.2«1.457.     1  WatlcCopw  61.    Kaott 
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pra  omnia  deeet  quemlibet  dominum  verbis  esse  vera- 
cent,  et  in  operibus  Jidelem^  Deum  etjiistitiam  afnan- 


«1m»,  w«  have  aeco,  cannot  properly  bo  lon-onderod.  Aote»  vol.  1.  p. 
€62.  n.  (L). 

Wkb  rc^iarcl  to  tho  penoos  hj  whom  lurrenden  may  bo  made  »-«oU 
pefioa  who  are  capable  of  oooveyiog  their  estatei  by  any  common  law 
anaranee,  are  capable  of  making  a  surrender.  But  if  an  in&ot  make 
a  nirrender,  he  may  enter  at  full  age  without  suit,  though  the  turroDderee 
be  adwittedi  Goeto  v.  Grave^  Moor.  597.  Builock  r.  DibUr,  Poph.  39. 
Knight  and  jFbe/man,  1  Looo.  05 ;  but  an  in&ot  may  be  ordered  by  the 
court  of  chancery  to  Bttrffender  a  copyhold  which  he  has  at  trustee  or 
knortgagee.    Dot^  d.  Harmon  v.  Margan^  7  T.  R.  103.  Mai^Ur  v.  StrodCf 

2  Ch.  Rep.'392.  So  by  the  general  custom  (Smiifuon  v.  Cofffl,  Cro.  Jae. 
5^),  a  husband  and  wife  may  surrender  the  wife's  copyhold,  provided 
the  wife  is  privately  examined  by  the  steward,  (Gilb.  Ten.  ^7.  312. 
Cifmpion  T.  CoUinsony  1  H.  Bl.  334),  or  by  a  person  deputed  by  the 
■toward,  to  take  such  surrender  and  examination.  Burgvt  aad  Foittr^ 
1  Leon.  289.  Bwd^lVi  cate^  Cro.  £lia.  48.  And  by  sp^ial  custom  such 
larrender  and  examination  will  be  good,  though  taken  out  of  a  court  be- 
fore two  tenants  of  the  manor,  Erish  v,  Rivet^  Cro.  £liz.  717 ;  or  though 
the  feme  covert  be  an  iniant.  1  H.  Bl*  345.  But  a  custom  for  a  mar- 
ried woman  to  torrendor  her  copyhold  lands,  without  the  assent  of  her' 
husband,  is  void.  Siephetu,  d.  JVue  v.  T^rre//,  2  Wils.  1.  Where  a  co- 
pyhold is  settled  on  a  woman  for  her  own  separate  use,  in  such  cafto  she 
may  surrender  it  without  her  husband.  Compton  v.  CoUinsotu,  2  Bro.  C. 
C.  377.  1  H.  Bl.  341.  351.  So  in  other  cases  she  alone  may  surrender 
hor  copyhold  estate,  with  tha  cqnseat  of  her  husband.    Skipwuh^s  case, 

3  Leon.  81.  S.  C.  4  Ibid.  148.  Godb.  14.  143.  7k^/or  v.  PfuUipt,  1  Ves. 

239.    iSriorge  v. ,  Ambl.  628.    Cempi&n  v.  Co2/i7Kon,  supra.  And 

if  the  husband  be  present  at  each  surrender,  it  wiH  be  sufficient  proof  «l* 
Ins  assent.  Tby/or  v.  PktUipi^  supra.  So»  if  the  husband  and  wife  agree 
to  live  separate,  and  the  husband  thereupon  covenants  that  the  wifis  shall 
therefore  eijoy  to  her  own  use  her  reai  estates,  &c.  after  such  covenant 
her  surrender  shall  be  taken  to  be  with  his  assent,  Compton  v.  Cotftnion, 
supra ;  and  by  custom  such  a  surrender  is  good.  Moor.  123.  2  Bro.  C.  C* 
377.  387.  1  Watk.  Cop.  64  But  a  surrender  by  the  husband  is  no  Jis- 
continuance  of  his  wifo*s  estate ;  but  on  his  decease,  his  widow  or  her 
heir  may  enter.  4  Leon.  88.  4  Co.  23  a.  A  husband  may  surrender 
to  the  use  of  bis  wife,  4  Co.  €f>  b.  Co.  Cop.  s.  35.  Gilb.  Ten.  220;  or 
the  wife^  where  the  custom  authorizes  her  to  surrender,  may  surrender 
to  the  use  of  her  husband,  for  the  conveyance  is  through  the  iotervontion 
of  the  lord.  1  Watk.  Cop.  65.  But  the  lord  cannot  grant  to  his  own 
wi/e.  Firetrap^  d.  Syme$  v.  Pennant^  2  Wils.  254.  A  joint-tenant  may 
surrender  to  the  use  of  his  companion.  Kitch.  86  a.  Co.  Cop.  s.  35. 
And  except  where  the  copyholder  is  under  any  personal  incapacity,  as 
non  compos,  coverture,  or  infancy,  or  possesses  a  bare  power  or  authori- 
ty to  sell,  (Co.  Cop.  8.  34.  9  Co.  75  b.),  a  surrender  may  be  made  by  at- 
torney, as  well  as  in  proper  person,  Co.  Cop.  s.  34.  Combe**  cast,  9  Co. 
75.  A  person,  however,  cannot  surrender  by  attorney,  where  he  cannot 
surrender  in  person  without  a  special  custom.  And  therefore,  thou«^h 
he  may  surrender  by  attorney  in  court,  (9  Co,  75  b.),  or  to  the  lord  (Gilb. 
Ten.  25 1 ,  262),or  steward  (fiombtU  eate,  9  Co.  75  b.  Dudfield  v.  Andrewi^ 
1  Salk  184.  Tukelsf  v.  Hawkins^  I  Ld.  Raym.  76),  out  of  it,  by  attorney, 
1  Watk.  Copy.  67 ;  yet  he  cannot  surrender  by  attorney  to  two  tenants, 
{Combe^i  cast,  9  Co.  75  b.  Co.  Cop.  s.  34.  Gilb.  Ten.  252),  or  to  the 
bailiifor  reeve  of  the  manor,  without  a  special  custom  to  warrant  it ; 
for  in  these  cases  a  special  custom  would  be  necessary  to  warrant  the 
surrender  of  tho  copyholder  himself,  and,  therefore,  a  surretwler  by  at- 
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lem,  fraudem  tt  peccatum  odieniem^  voluniariasque, 
maltvoioSf  et  injuriosos  eontemnentem^  ttapud  prox- 
imoa  pieiaiem  viiltumque  motibiUm  ef  plenum ;  ip^ 
sius  tnim  interest  potius  consilio  qudm  viribus  tUif , 
propriove  arhitrio.     Non  conjualtbet  volunt&rii  juoe- 
nu  menestrallit  vel  adulatorisy  sed  Jurisperitorum  rt- 
Torum  fidelium  et  honestorum,  et  in  pluribus  exper- 
torumy  consilio  debet  favere.     Qui  bene  sibi  vuli  dis- 
ponere   et  familise   suae,    scire    veram  executionem 
terrarum    suarum    necessarium    erity     ut    perinde 
sciat  quantitatem  suarum /acultatum  ttfinem  anntf- 
arum  expensarum.    And  the  residue  is  fit  for  every 
lord  of  a  manor  to  know  and  follow,  which  were  too  long 
here  to  be  recited  ;  only  his   conclusion  having  spoken 
of  the  lord's  revenue  and  expenses,  I  will  add,   Quss 
omnia  distinctl  scribantur  in  membranisy  ut  perinde 
sagaciits  vitam  suam  disponmt  et/adliiis  convineai 
mendacia  compostariorum. 

Lmrit^fa  manor  prth-      rrf  i  if  the  lord  of  the  manor  for  the  time  beimr  be 

tmp^r*  mag  take  iur'  ^  ^u  *  L  *l 

rmieru  lessee  for  life  or  for  years,  fi^uardian,  or  any  that  hath  any 

i^^rS[l»  o?'''   Particular  interest,  or  tenant  at  will  of  a  manor  (all  of 

nyhoiilf.   Trin.      which  are  accounted*  in  law  dominipro  tempore)  (c), 
ft.  Rot  854.  inter 

ShaplandJ^  Ridler  in    — — r— . — — .■ — 

rapl*  ID  C<nD.  BftDOOf 

the  oue  of  the  Guar-  torney  would  bot  be  good  withoat  a  farther  cavtom  for  doiw  so,  1 
dian  in  Sooaye  'ad-  Watk.  Cop.  68.  The  attorney,  it  seems,  mast  be  appointed  by^4eed,  in- 
jadged.  (Cro.  Jam.  fra,  59  a ;  and  he  ought  to  pursue  the  usaal  cattoms  as  to  fenn,  and  ought 
9^  6  Co.  60  b.)  to  make  the  surrender  in  the  name  of  his  pruicipal,  not  in  his  own  name ; 
(028)*  ^  show  his  authority,  and  say  he  surrenders  the  copyhold  by  fdcoe  of 

^        '  such  authority.  Parker  v.  Kett^  9  Co,  76  b.     1  Salk.  95,  96.  But  a  pur- 

chaser of  a  copyhold  is  not  obliged  to  accept  of  a  surrender  by  attoney. 
JUitehel  y.  J^eaU,  «  Ves.  679.— [iJctl 

(C)  It  is  immaterial  whether  the  lord  to  whom  a  iurrender  is  made, 
holds  in  fee,  or  for  years,  at  wiU,  or  by  sufferance,  whetho-  he  has  an 
abiolate  or  defeasible  title,  or  none  at  all,  asjlf  he  be  an  abator,  iotni- 
der,  or  disseisor,  whether  he  has  any  interest  or  not  in  the  manor,  or 
whcther  he  i»  an  infant  or  of  full  age^  for  the  lord,  in  such  case,  is  manij 
an  instrument.  4  Co.  «3  b.  24  a.  Ante,  5H  b.  vol.  1.  66%  663.  Bat  he 
mast  be  lord,  either  by  right  or  by  wrong ;  and  therefore  if  the  freehold 
of  a  particular  tenement  held  by  copy  be  granted  to  a  stranger,  sadi 
grantee  oannot  take  a  surrender ;  for  as  he  has  no  manor,  be  is  not  rfeim- 
nttt  pre  tmport,  Murrell  v.  Smith,  4  Co.  25  a.  S.  C.  Cro.  Elia.  252.  I 
Watk.  Cop.  74.  Ante,  vol.  1.  p.  658.  n.  (F).  See  further  as  to  the  ptf* 
sons  by  whom  copyhold  estates  may  be  granted,  Co.  Cop.  s.  34.  Vie. 
Abr.  Copy.  (G),  (I  b.  3).  Com.  Dig.  Copy.  (C  3).  Ante,  58  b.  vel.  1. 
p  663,  663,  and  the  books  cited  in  the  notes  there.— fiTdT 
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and  do  take  a  surrender  into  his  hands,  and  Ix^fore  admit- 
tance the  lessee  for  life  dietfa,  or  the  yearns  interest  or 
custody  do  end  or  determine,  or  the  will  is  determined, 
though  the  lord  cometh  in  above  the  lease  for  life  or  for 
years,  the  custody,  or  other  particular  interest,  or  tenan- 
cy at  will,  yet  shall  he  be  compelled  (2)  to  make  admit- 
tance according  to  the  surrender;  and  so  was  it  holden 
in  17  Eiiz*  in  th^  Earl  of  Arundel's  case,  which  1  my- 
self heard. 

.  .  *'  * 

•  I 

(        > 

The  lord  of  a  manor  may   make  admittances  out  of  61b. 

court  *and  out  of  tlie  manor  also  (3),  as  at  larse  appear*  7^'^'^^"^^''^'*'^ 
eth  m  my  Reports.  (629)* 

Seneschaly  (which  we  call  a  steward),  SeneschalluSf         .  ^^  ^• 
is  derived  of  seiny  a  house  or  place^  and  schalcj  an  o£Scer  h^^^mitlS^ 

(2)  **  JVbto,  ruled,  thiit  action  on  a  oorpof ation,  aggr^ate,  or  sole, 

the  caoe  doth  Dot  lie  ag^ainit  the  enabled  by  license  to  hdd  lands, 

lord  who  refuses  to  admit,  but  the  Ijbid.     But  if  a  surrender  be  made 

remedy  is  te  compel  him  in  chan-  to  the  use  of  a  person  for  years,  or 

eery.     P.  13  Jac.  B.  R  Crook  n.  I .  if  a  surrender  be  made  to  \^e  use  of 

Ji'ord  and  Hotkini,^    Hal.  MSS. —  a  will,  and  the  testator  devise  to  a 

See  Cro.  Jam.  368.  and  S.  C.    Mo.  >  person  for  years^  the  lord  would  be 

842. 2  Bulstr.  336.    Bat  it  is  said  compeUable  to  admit  him,  equally 

to  have  been  adjud2;ed,  that  thoug^h  as  if  he  had  taken  for  life.    4  -rCo. 
tturrenderee  cannot  have  action  on  •  23  a,    Co.  Copy,  s,  47.  Hanehetft 

the  ease  against  the  lord  for  refusing  ctue^  Dy.  251  a.  Baimore  v.  Gravet, 

to  admit,  yet  the  rwrrenderor  may.  I  Vent.  260.    1  Watk.  Copy.  243^ 

3  Bulstr.  217. — [Haip-,  n.  6.  59  b.  But  the  court  will  notg^rant  a  man- 

(402).]  damns  to  compel  the  admission  of 

[And  now  the  lord  is  hot  only  an  heir  at  law,  as  the  heir  has  as 
oompellahle  by  siibpcena  in  equity,  good  a  title  without  admittance  as 
but  by  mandamus  at  law,  to  admit  with  it,  iigainst  all  the  world  but 
the  person  named.  TIu  King  v  the  lord.  The  King  v.  Renneli  2  T. 
Tke  Lord  of  the  Manor  of  Iteruion,  K.  197.  Knight  v.  BaU^  Cowp.741. 
ST.  R.  3S4.  4  Burr.  1961.  But  And  wherever  any  penon  becomes 
before  the  tenant  can  compel  an  ad'  entitled  to  the  copyhold  by  act  of 
mission,  the  person  appointed,  and  law,  as  an  ex<^cutor  {HanehetVt 
the  estate  he  is  to  take,  must  be  ease^  Dy.  ^51.),  a  widow  takings 
fOeh  as  the  surrenderor  would  be  frco-bcnch,  in  cases  in  which  no  as- 
warranted  in  appointing.  1  Watk.  sl^nment  is  r^  ^nisitfi  (See  \Vatk. 
Copy.  241.  Thei'efore  if  a  copy-  Culb  Ten.  !i87,  2«8.  .'.71.),  an  hus- 
holder  for  life  surrender  to  the  use  band  in  ri^ht  of  marriage,  or  by  the 
of  another  for  the  life  ot  that  per-  curtesy,  such  person  may  enter,  &c. 
BOO,  the  lori  may  refuse  to  receive  an  an  heir  lit  law  mi^hthave  done, 
suds  surrender,  or  to  admit  the  811  r-  See  Haneh/ttVs  ease,  supra.  Cu. 
renderee,  Watk.  Gilb.  Ten.  4r>l.  Cop,  8.56.  Wutk.  Gilb.  ten. '291, 
1  Watk.  Cop.  241.  So  it  seems  461.  Watk.  Uese.  5J^54.  I  Walk, 
the  lord  would  be  jusiiticd  in  Copy  "247.] — [£d.] 
refusing  to  admit,  on  a  surrender  (3)  See  post,  59.  a.  and  d.  (11) 
by  a  copyholder  in  fee  to  the  ase  of  there. 


1 
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or  gpvernor.     Some  say  that  sen  is  an  ancient  word  for 

justice,  80  ^seneschal should  signify  ojfficiariu$ jtuH" 

tim  ;  and  some  say  that  steward  is  derived  of  «foti7««  (that 

is)  a  place^  and  ward^  that  signifieth  a  keeper,  wardea, 

or  ^veroor  ;  and  others,  that  it  is  derived  oi  siede^  that 

signifieth  a  place  also,  and  ward,  as  it  were  the  keq)er 

or  governor  of  that  place.     But  it  is  a  word  *of  many 

*61  k  Significations.    In  this  place  it  signifieth  an  o£Beer  of  jut- 

Vid.  Met  92^379.     tice,  viz,  a  keeper  of  courts,  &c«     Fleta  describeth  the 

Vid.  6tat.de  EztMit!  ^^^^  ^^^  duty  of  this  oflScer  at  large  most  excellently: 

nwior.    14  £.  1.       Provideat  sibi  dominus    de  senesehalld  cireumspee- 

to  et  fidelif  viro  pravido  et  discreio  et  gratioao*  hur 
milif  pudicoy  padfico^  et  modesto,  qui  in  legibus  am* 
suetttdinibusgue  provindm  et  officio  seneschalcim  se 
cognoscatf  etjura  domini  sui  in  omnibus  tueri  affect- 
et  quique  subballivos  domini  in  suis  errcribus  et  am- 
biguis  sciat  instruere  et  docere^  quique  egenis  pareerej 
et  qui  necprece  vet  pretio  velit  &  tramitejuatitim  de- 
Hare^  et  pervert  judicare  ;  cujus  offi^num  est  curias 
tenere  maneriorum  ;  et  de  subtractionibus  eonsuetu- 
dinunU  servitiorum^  reddituum,  secturum  ad  eur^^ 
mercata,  molendina  domini  et  ad  visfus  francpled^ 
aKarumque  tibertatum  domino pertinentutn  inquiratj 
how  aminied.       4*^.     The  residue  pertaining  to  his  office  is  worth  your 

C^jhd^fS.*^^^*''^^^^"?  *^  '"8^-     Every  steward  of  courts  is  either  by 
ST.  30.  deed  or  without  deed  (4)  ;  for  a  ;nan  may  be  retaineil  a 

steward  to  keep  his  court  baron  and  leet  also  belonging 
to  the  manor  without  deed,  and  that  retainer  shall  con- 
tinue until  he  be  discharged  (d). 

(4)  Bat  a  patent  ia  Decenary  to  tfC&wrU^  id  Vio.  Abr.  F.  aodCon* 
the  making  of  stewards  of  the  kind's  Dig,  CapyhoiiL,  JBL  5.-— [Haigr.  o. 
manors.   See  further  tiUe  Stewards    1.  61  b.  (410).] 


(D)  A  steward,  as  incident  to  his  office,  may.  by  the  general 
of  all  manors,  take  a  surrender  out  of  court  {Dv4fieli  v.  Andrt!it>9y  1 
Salk.  1 84.  Infra,  59  a.  n.  1 1.),  or  eren  out  of  the  manor  {Tukel^  v.  Haw- 
Hns^X  Ld.  Raym.  76),  thousfh  be  b^  appointed  by  parol.  4  Co.  90  b. 
So  a  surrender  wdl  be  good  ifmade  to  a  deputy  steward*  Parker  v,  Keet, 
I  Com.  Rep.  84.  S.  C.  1.  Ld.  Raym.  658.  1  Salk.  95.  Et  viO.  Moor. 
112 ;  or  to  a  person  appointed  by  a  deputy  steward,  though  it  be  taktn 
out  of  the  kingdom.  Heggar  t.  Felston^  4  Leon.  1 1 1.  Btit  a  lurrendo' 
out  of  court  by  the  hands  of  the  bailiff  or  reeve«  or  of  two  tenants,  or  of 
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*^ND  also  in  divers  lordships  and  manors  there  is         (630)* 
ihis  custom^  viz.  \f  such  a  tenant^  which  holdeih  by  ^J^^'^l'^'^^^:  ^ 
custom^  will  alien  his  lands  or^tenements,  he  may  sur-  [j^Jr%  euuJn 
render  his  tenements  to  the  bailiff ,  or  to  the  reevcy  nuQ^be  made  <•  the 
(Litdeton  intendeth  into  the  hands  of  the  lord  by  the^<^lJjJ[^^oti/^' 
bailiff,  or  the  reeve)  or  to  tioo  holiest  men  of  the  same  '<^^' 
lordship,  to  the  use  of  him  which  shall  have  the  land,    C^®"'  ®^  *•! 
to  have  in  /ee^simple^  fee-tail,  ^f^  term  of  life,  tfC. 
And  they  shall  present  all  this  at  (henext  court,  and 
then  he,  which  shall  have  the  land  by  copy  qf  court    . 
roll,  shall  have  the  same  according  to  the  intent  qf 
the  surrender. 

The  cusiom  doth  guide  these  surrendiers  out  of  court,  ^^  ^   . 

and  the  custom  roust  be  pursued.  i^Quaii^'^* 


■  •  * 

<*  And  they  shall  present  all  thisai  the  next  court. ^Sueh  aurrender  made 
By  the  surrender  out  of  court,  the  cppyhold  estate  pSiSB- preta^^auhtnext 
eth  to  the  lord  under  a  secret  condition  that  it  be  present-  ^<'^^- 
ed  at  th^  next  court  according  to  the  custom  of  the  ma- 
nor (£).     And  therefore  if  after  sudh  a  surrender,  aad       (4Co.39a.) 
before  the  next  court,  he  that  made  .the  surrender  dieth,  Onpre$entfneni  at  the 

■  next  eonrt^  the  iurreti' 

: der  is^ooAt  thmgh  the 

iurrenieror  die  in  the 

one  tenant^  of  tke  mKnor^  miut  W  mMttntoi  Itf  m  m&tnl  cmtem.    In«>  ' 

fre,  59  m     Co.  Copy.  i.  34.    Tr.  79.  SO*.  76  a.  b.  Kitch.  102  b.  1  Rol. 
Abr,  Rop.  lis.— [£^.] 

(K)  When  <i  Muroader  ii  nude  oat  of  eeartiato  the  heads  of  eny  who 
cannot  thereupon  meke  en  ednuttaoee;  as  Hrherci  it  is  made  into  the 
handt  of  tenants,  or  of  theee  of'  t|lie  bailiff  or  reeire,  er  of  an  j  other  per- 
lOB  then  the  lord  or  steivmni,  Ae  lorrender  most  be  praMated  in  oeiurt,  in 
order  to  in'ormt  he  lord  or  the  itoward  that  iii^  lorreader  wai  taken.  Co* 
Cop.  9.  40.  Bat  a9  preseotaieni  ii  only  fev  the  inlennatieo  of  the  lord  to 
giye  him  notice  of  the  sorreader'y  (Gilb.  Tea.  ^^S)*  it  Mens,  that  no  pre- 
tentment  is  required^  when  the  surrender  is  laade  tothe  lord,  or  steward, 
and  admiasion  is  immediately  made.  Ro^eiceU  v.  Wtkhy  \  Roi.  Abr. 
Copy,  (M),pl.  4,  p.  503.  8.C.  1  RoL  R^.  614.  3  Bnlstr.  214.  Oodb. 
2M.  Watk.  Glib.  Ten.  278,  279.  447.  449  But  if  the  surrender  be 
taken  out  of  court  by  the  lord,  or  steward,  personally,  aAd  no  immediate 
admission  bo  made,  the  memorandam  of  the  taking  of  such  surrender, 
si{;oed  by  the  tenant  who  surrenders,  and  the  lord  or  the  steward  taking; 
it,  should  be  produced  and  certified,  on  admitttooe  bmng  requested  at  a 
fotore  time.  And  even  if  admittance  be  immediately  made  by  the 
lord  or  steward  takmg  such  surrender,  yet  such  admittance  should  be 
certified  at  the  next  court  day  kit  the  inibnnation  of  the  tenants ;  and 
it  must  be  regularly  inserted  on  the  oeurt  roUs  of  the  manor.  1  Wfttk* 
Cop.  81.    Watk.  Gilb.  Tea.  449.— [Elf.} 
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(631)*  yet  the  surrender  standeth  good  (5) ;  'and  if  it  be  pre- 

..    senttd  at  the  next  court,  Ce^  que  use  shall  be  admitted 

thereunto  (f)  ;  but  if  it  be  not  presented  at  the   next 

court  according  to  the  custom,  then  the  surrender  be- 

cometh  void  (6)  ;  and  so  was  it  clearly  holden  Pasch. 

* 

(5)  ''But  Tide  Trin.  7  Car.  B.  before  or  efter  presentment,  or  at 

R.  Rot.  373.      Adjudged    M.   8.  any  time  before  adminion,  Kitcfa. 

Crook  D.  27.  Burgoin  9j\d  Spuriing.  8S2  a  \  but  in  the  case  of  a  euireB- 

A.  surrenders  to  the  steward  out  of  der  for  a  yaluable  consideratioo,he 

court  to  the  use  of  B.  on  condition,  is  ooncluded  as  well  at  law  (Eitch. 

and  before  the  next  court  surren-  82  a.  Co.  Cop.  s.  39/  2  Bl.  Coim. 

ders  to  the  steward  to  the  use  of  C.  308,  969.  Hoct  d.  Jiaden  ▼.  Grt^ 

in  fee ;  the  condition  is  performed,  JUfu,  4  Burr.  1961.  ymtgh^n  d.^/- 

and  then  he  surrenders  to  the  use  kifu  v.  Mktnt^  5  Burr  2785.  JSm- 

of  D.in  fee  by  the  hands  of  the  Jen  t.  Seott,  Salk.  1K5.     HttUfaUy 

steward  ;  and  at  the  next  court  all  d.   WoUana  v.  Claphewt,  1  T.  lU 

are  present.     Ruled,  that  C.  shall  60 1 .)  as  in  equity  (Tkyfer  ▼.  Whee- 

have  the  land,  for  by  the  surrender  Ur^  2  Salk.  449.  2  Vem.  564.  Jca- 

the  interest  is  bouud,  but  the  estate  ningt  v.  Moore^  2  Vem.  609.)  from 

doth  not  pass  till  presentment,  but  revoking  or    ooufitennandii^   hs 

remained  fully  in  A.  a^d  so  the  own  deliberate  act.  1  Watk.  Copy, 

surrender  to    C.  is   g^ood,    when  87.  2  BI.  Com-  369.     Aod  the  ad- 

the  surrender  to  B.  is  avoided  by  mission  shaU  relate  to  the  sorreoder 

performanoe  of  the  condition  be-  so  as  to  defeat  the  mesne  acts  of  tiie 

fore  the  court"    Hal.  MSS.— Sec  surrenderor.      Benson    v.    ifeatf, 

note  (2),  in  60  a.     (Ante,  vol.  1.  Carth.  275.  F'aughand.  AlkitUY. 

p.  663, 4.)     See  also  as  to  the  com-  Mkim,  5  Burr.  2764.]— {-£«'•] 
mencement    of  the    surrenderee's         (6  ,  See  further  as  to  the  time  of 

estate, J>^«ry'«  ratlin  Wils.  vol' 1.  presenting  surrehden,    Vin.   Ahr. 

part  2  pag^e  13.    in  that  case  on«  Copjf^/d,  U.  a.  Com.  Dig.  Copj(F- 

faavii^  surrendered  to  the  use  of  h»ld^  F.  10. — [Harig^   n.  2.  62  a.J 
his  wUl  devised  a  copyhold  to  Miss        [By  the^geaeral  custom  of  copy- 

Jeflerys  in  fee ;  and  she  being:  at-  holds,   the  presentment  must  he 

tainted  of  felony|and  hanged  before  made  at  the  next  court  which  is 

admittanoe,  the  question  was,  who-  held  after  the  surrender  is  made ; 

ther  her  interest  in  the  copyhold  but  by  special  custom  it  may  be  at 

was  such  as  to  iatitle  the  lord  by  a  subsequent  one.     Co.  Cop.s.  40. 

forfeiture.  The  whole  court  inclin-  2  Ves.  302. 602.  680.  And,  althoi:^ 

ed  against  the   lord,  but  did  not  the  surrender,  jf  it  be  not  certified 

give  an  absolute  opinion. — [Uai^r.  within  the  time  prescribed  by  the 

u.  1.  62  a.  (21 1>]  custom,  -wiU  be  void  at  law;  yet 

[It  seents  clear  that  the  estate  the  want  of  presentment  wiH,  uo- 

continues  in  the  surrenderor  till  der  certain  circumstanees,  be  aided 

presentment     and     admissiont     I  in  equity.    T&ylor  v.   WhetUr^  2 

Watk.  Copy.  86;  and  if  asurren-  Salk.  449.  S  C.2  Vera.  561.  Jtn- 

der.be  merely  voluntary,  the  sur-  rivngt  v.  Movrt^  2  Vem.   609.  1 

renderor  may  revoke  it  at  any  time  Walk.  Copy.  85.  88.]— [firf.]  j 


(F)  So  it  is  though  the  surrenderee,  or  both  the  surrenderor  and  sur- 
renderee happen  to  die  b#»fore  such  presentment  be  made.  4  Co.  29  b. 
Vau^han^  d.  Atktn*  v.  AlkinSy  5  Burr.  i^764.  So  if  the  ;  ersons  to 
whom  the  surrender  was  made,  die  before  presentment,  yet  it  may  be 
presented  on  good  proof.  FraaUv.  JVeUk,  Cro.  Jac  403.  Gilb.  Ten. 
220.  Co.  Cop.  s.  40.  And  if  they  are  living,  and  do  not  certify  the  tak- 
ing, yet  if  it  be  satisfactorily  proved  to  the  court  that  sach  sufrender 
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14  Eliz.  in  the  court  of  common  pleaSy  which  I  myself 
lieard  (o) 


was  made,  it  ia  Boffieitnt,  Gilb  Ten.  280;  provided  this  is  done  while 
such  sarrend^  continues  in  force  ( t  Watk.  Cop.  84),  and  there  be  no 
special  eaitoni  to  confine  such  notification  to  the  imnriduals  who  teok 
such  surrender.    RpuweUr,  H^eUh,2  Balstr  2lS.^[Ed.] 

(G)  As  to  admission. — When  a  surrender  is  duly  presented  in  court  by 
the  homage  er  jurj,  the  lord,  by  his  steward,  grants  the  copyhold  so 
presented  to  the  person  to  whose  use  it  was  surrendered ;  and  thereupon 
admits  him  tenant  to  the  copyhold^  wnd  the  admittance  is  entered  on  the 
«ourt  rolls  of  the  manor,  2  Bl.  Com.  370.    The  acceptance  of  the  new 
tenant  by  the  lord  constitutes  the  essence  of  <an  admission,  all  the  rest  is 
mere  form ;  and,  therefore,  any  act  of  the  lord  showing  his  eonsent  te 
the  surrender,  amounts  to  an  implied  admittance.    Gilb.  Ten.  S8S,  283* 
JUteweU  ▼.  WeUi,  supra.  S.  C.    Godb.  268,  269.     £ftm  ▼.  fFet/o^ 
3  Bnlst.  232.    1  Rol.  Abr.  505.    Rawlinnm  t.  Oreevet^  3  Bnlst  289. 
Dyer,  292  a.  pi.  68.    Oyppen  ▼.  Bunne^^  Cro.  Eliz.  504.    And  as  the 
lord  is  not  eblijged  to  admit  the  tenant  in  his  own  person,  so  it  is  not 
necessary  that  the  tenant  be  personally  admitted.  The  lord,  if  he  pleases* 
may  admit  him  by  attorney,  though,  it  seems,  the  lord  is  not  compellable 
to  do  so.    Coombe^9  ease,  9  Co.  76  a.  Fhjfer  t.  Hedin^fiam^  2  Rep.  Ch. 
56.    But  in  the  case  of  femes  coreK  and  infonts  taking  by  descent  or 
surrender  to  a  last  will,  he  is  noW  compellable  to  admit  them  by  attorney, 
in  certain  eases,  by  statute  9  Geo.  1.  cap^  39.    In  admitting  a  tenant,  the 
lord  is  merely  an  instrument,  whether  the  admittance  be  on  a  Toluntary 
nant,  or  on  a  surrender  er  descent.    In  the  former  ease,  though  the  grant 
18  dependant  upon  his  will,  yet  the  admittance  upon  such  grant  is  wholly 
regulkted  by  the  custom,  and  the  lord  eannot  vary  the  tenurie  or  estate, 
nor  the  rents  or  services.     1  Watk.  Cop.  281, 282.  Cock  t.  Ketoiger,  Cre. 
Car.  16.    Co.  Copy.  s.  41.  2  Bl.  Com.  370.    In  the  latter  case,  he  has 
•nly  a  power  or  authority  to  admit  according  to  the  surrender.    He 
cannot  rary  the  estate  limited  by  the  surrenderor,  er  g^nt  it  to  a  person 
whom  the  surrenderor  has  not  designated    If  he  admit  otherwise,  though 
his  act  may  bind  himself,  it  will  not  be  obligatory  on  others.    It,  there- 
fore a  surrender  be  to  the  use  of  A-  and  the  lord  admit  B.  such  admit- 
tance will  be  without  warrant,  and  consequently  void ;   and  the  lord 
may,  notwithstanding  such  admittance,  grant  admittance  aeain'to  A. 
If  he  admit  A.  and  B.  A.  shall  take  the  whole ;  and  the  admission  of  B. 
shall  have  no  operation.     So  if  the  surrender  had  been  to  A.  for  life,  and 
the  lord  admit  him  in  fee^  A.  would  only  take  for  life  agreeably  to  the 
surrender.    In  like  manner,  if  the  surrender  had  been  to  A.  absolutely, 
and  the  lord  admit  him  conditionally ;  or  if  the  surrender  had  been  on 
oendition,  and  the  lord  admit  him  absolutely ;  the  surrender  shall  control 
the  admission.     I  Watk.  Cop.  282,  283.    4  Co.  28  b.    Co.  Copy.  s.  41. 
SaddUy  v,  Leptngwelln  3  Burr.  1543.  Roe,  d.  ^foden  r-  Griffiths,  4  Burr. 
1961.     As  to  fines  payable  to  the  lord  on  the  admission  of  copyhold  ten* 
ants,  see  ante,  59  b.  vol.  1.  p.  666 — 669,  and  the  notes  there. 

With  respect  to  the  efTeot  of  a  surrender  and  admittance,  we  have  seen, 
that  a  surrender  and  admittance,  when  made  pursuant  to  the  custom, 
operate  as  effectually  in  transferring  a  copyhold  estate,  as  a  feoffment  or 
any  other  cenmion  law  conveyance  in  respect  of  estate  of  freehold.  Supra. 
And  where  the  admittance  is  on  a  descent,  the  person  admitted  is  in  by 
his  ancestor  (^rotm't  cue,  4  Co.  22  b.),  and  on  a  surrender,  by  the  sur* 
renderor  (Co.  Copy.  s.  41.  Tr.  923.  Burr.  1542.  4  Burr.  1961.  5  Burr. 
2786),  and  not  by  the  lord ;  and  therefore  he  shall  be  paramount  the 
lord's  charges.  Co.  Copy.  s.  41.  Tr.  91.  In  like  manner,  he  who  is  ad- 
mitted on  a  grant.  Is,  on  such  admittance,  in  by  the  custom ;  and  there- 
fore, not  suQect  to  any  charges  or  incnmbninces  ef  the  lord.    Sfrnyn's 
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(632)« 
59  b. 

Effeei  ^a  ntntnder 
andadmution. 
(«)  Vid. 4. Center 
lat  cuea  de  Copfholds. 
7%«  narenderee  it  in 
bv  the  turrendermr^ufid 
tkehrditamertu^ 
9trument. 

(633)* 


Littleton,  iect  74,  patteth  an  example  of  a  surrender 
in  court,  and  in  this  example  three  fej  things  are  to  be 
observed, 

Firstt  that  the  surrender  to  the  l<ird  he  ss^neral  withmt 
expressing  of  any  estate  (7)^  for  that  he  is  Dat  ai«  instro- 
ment  to  admit  Ce^ty  a  que  tise,  for  no  more  paseeth  to 
the  lord,  but  to  sttv^  the  limitation  of  the  use  (8) ;  and 
Ce*  que  use,  when  he  is  admitted,  shall  be  in  hj  him 
that  made  the  surrender,  and  not  by  the  lord  (&)• 


On  turrendtr^  the 
Umitaiion  of  the  toe 
bting  gtnerai^  the  4Hir- 
rtndtret  fuubtUmn 
etMeff  hf^ 


Secondly,  if  the  limitation  of  the  use  be  general,  then 


(7) ^CopjhoUsr  fv  Ufiraxrcn- 
dm  W  th«  usf  tf  D,thB  lord  9o* 
ceptiUie  Mirrmdttr,  and  tdmiti  D. 
for  his  Ufii,  wb«  diM:  vdyu^g^dt 
Uiat  the  inrrtoderer  ihtU  mi  ba?e 
the  land,  but  UiA  lerd,  for  Km  vbo 
surrendertd  bad  potanyrevanisn. 
But  if  aopjholder  ivreaden  to  tba 
uie  of  B.  thara  o»  B/i  daath  tha 
lurranderor  ihaU  iMva,  fi>r  ha  hath 
tfaa  raonaindar.  M.S  Car.  B.  R. 
Crook  D.  10.  JTtfi^  and  Lar^**  HaL 
MSS.— See  Cro.  Cha.  S04,  and  S. 
C.  1  Rol.  Abr.  504.    ft  BaL  Abr. 


46lt  Sea  e  Co,  107.  Yin.  Abr. 
C^p^hM.?.  6Mod.68.  1  SaJk; 
1U8.  and  GiU».  Tan.  3d.  Lood.  ed. 
ter—IHargr'  n.  3.  59  b  (401).] 

rS)  Sea  antib  ^  a.  p.  630.  and 
J^trie't  €aa€,  cilad  from  Will,  in 
note  6««^Uar|r.  n  3. 69  b.] 

(9)  Aac  by  WUmot,  Juttio^  m 
4  Burr,  toL  .3.  p.  1543.  and  sea  fiir* 
tbar  u  to  thi>>  TdF.  293.  4Co.  €1 
b.  Coni.  Di|;.  CiwyMtf,  F.  14.  and 
GUb.  Tea.  3d  Load.  ad.  257w- 
[Harsr.ii.4.59b.] 


CMC,  8  Co.  es.  Watk.  Gflb.  Tao  4^.  1  Watk  Copj.  45. 283.  And  ai 
the  surrenderee  Is,  on  a^mitfiMi,  in  by  the  surreoderor,  ao  suoh  adini»ioa 
sbaU  relate  to  the  ftorrender,  and  operate  as  from  iti  date.  Btmtm  r. 
Stott,  1  Salk.  185.  Vaugkonf  d.  Alkim  y.  Atkins  5  Burr.  3785.  2787. 
Therefore,  if  the  surreaieror  die  between  the  surrender  and  admisioa, 
thoug^h  his  heir  (at  the  surrenderor  died  seised  of  the  premises)  would 
take  by  ieecent,  and  his  widow  be  entitled  to  dower»  yet,  en  the  admia- 
sion  of  the  surrenderee,  the  estate  of  the  surrenderor  would  be  defeated; 
and  consequently  the  descent  and  title  to  dower  would  be  also  defeated, 
f  Benton  v.  ScqH^  Carth.  275.  S.  C.  3  Leon.  385.  1  Salk.  185.  12  Mod* 
49.  Kot^Aan,  d.  AiHtu^^Atkint^vx^H*  And»  on  the  other  hand, 
should  the  surrenderee  die  beibre  admiwryion,  bis  heir  would  be  entitled  to 
admission ;  and  when  admitted  would  be  in  by  descent ;  and  the  .widow 
of  the  surrenderee  shall  haye  her  free-bench.  Gilb.  Ten.  320.  288. 
Vaughan^  d.  Atkim  y.  Atkins,  supra.  SOi  on  such  admiauoo,  all  meaoe 
acts  of  the  surrenderor  {Benson  v,  Scott,  supra) « and  of  the  lord  (GrmUh 
V.  Copley^  3  Saund.  422),  would  be  defeated,  and  those  of  the  eurraw 
deree  are  confirmed,  1  Watk.  Copy.  103,  104.  284.  Afler  admitmnpft, 
therefore,  such  surrenderee  may  lay  his  demise  between  the  time  of  sur- 
render and  admittance,  and  recoyer  the  mesne  profits  from  the  Ume  when 
the  surrender  was  made.  Hotdfauiy  d.  WooUamt  v.  Clapham,  1  T.  R. 
600.  i^d.  j£/rerey«y.  HkJu,  ^WOs.  15.  And  an  admittanae  of  the 
surrenderee  before  trial,  will  maintain  ejeetptent  brought  by  him  belbra 
admittance,  upon  a  demise  laid  between  the  time  of  surrender  and  ad- 
mittance. ^Doe,  d.  Bennington  v.  Hall,  16  East.  208.— f^Trf.'' 
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Ct^  que  use  t^keth  but  an  estate  for  life,  and  therefore 
here   Littleion  expresseth  upon  the  dectapation  of  the 
use,  the  limitation  of  theestate,  viz.  In  fee-simple,  fee* 
ftily^c. 

Thirdly,  the  lord  .cannot  pjrant  a  lar^fcr  f/J  estate  than  Surrender  6ut  if  eeuri 
is  expressed  in  the  limitation  of  the  use.  Littleton  here'^**^^^!^:^"^!^^^, 
putteth  hi»  case  of  one,  If  two  joint-tenants  be  of  co- presmtmau  {after  his 
pyhold  lands  in  fee,  and  the  one  out  of  court  aecordinc''*'"^^*''^'***^ 
to  the  custom  surrender  his  part  to  the  lord's  hands,  Uyrerancto/tktjoirUure 
the  use  of  Ws  last   wHl,  and  by  li in  will  deviseth   hie *^/*^'^'*-    , 

•       r  11-     u  J      .   ..  ^  (y)  Mich.  2  and  3  Ph. 

part  to   a  stranger  m  fee,  and  dielh,  and  at  the  next  Jt  M.in  Com.  Banco.! 
court  the  surrender  is  presented,  by  the  surrender  and  ^y*^*.T*l*^^®^**"?'" 

y       .   ^  ,  ,  Constable's  caic  of    , 

presentment  the  jointure  was  severed,  and  the  devisee  pickenham,  in  Nw^ 
ought  to  be  admitted  to  the  moiety  of  the  lanf?s,  for  now^°^^* 
by  relation  the  state  of  the  land  was  bound  by  the  sur- 
render (10)  (h). 

(t0)«M.  3.  Jac.  B.  R.  Crook  rfnclera  in  Vin.  Abr.  C^pifhold^  T. 
n.30..  PoWer  and  Por/m"  Hal.  b.— [Har^.  n.  5.  50  b.1 
i\TS9. — See  Cro*  Jam.  100".  by  [See  Vaugkan  r.  AtkiM,  S  Burr, 
whioh  the  oaM  appears  to  bitye  2764,  in  which  Lord  Coke'«  doc- 
been  adjudged  aecording  to  Lord  trine  of  relation  isfaUy  confirmefl. 
Cok«'s  doctrine  o(  relation,  ^e  .  Ante,  p;530,  n.  (5)<]-~-[£4J.} 
fQither  as  to  the  relation  ef  Sur> 


,  m    '*•  ••  «i     lii-ii  ■■      ^1' 


(H)  With  respect  to  the  construction  of  surrenders,  it  may  be  further  ' 
•bserved,  that  as  a  surrender  is  metely  to  efiectuate  the  ropyMder'^s 
alienation,  no  more  passes  by  it  Uiaii  to  answer  the  intent  of  the  surreu- 
deror :  if  the  copyholder  therefore  surreYider  to  the  use  of  A.  for  life,  or 
in  tail,  the  residue,  or  part  iindi?pa^ed  of,  contimies  in  hiio.  So  if  he 
tarreoder  to.the  qse  of  his  last  wiH,  and  d^e  without  making  a  wilU  it 
will  be  the  ol<)  estate,  and  descend  to  his  customary  beir?.  9  Cn.  107  a. 
1  Brownl.  181.  Cro.  Gliz.  148. .  Ibid.  44^  4  Co.  ^  b.  So  if  be  sorrcn* 
der  to  particular  uses  with  the  ultimate  limitation  expressly  to  his  own 
right  bein,  they  shall  take  such  limitation  as  the  old  estate,  and,  conse* 
quently,  by  descent.  Roe^  d.  Kqden  v.  G^Jiths  4  Burr.  19.72.  I960. 
Et  rid.  Roe,  d.  Hueknall  v.  Potter,  9  East,  405.  Ante,  vol.  2.  p.  170, 1. 
n.  21.  A  surrender,  wc  have  seen,  passes  only  what  the  tenarvt  has  « 
rig^ht  to  transfer,  and  cannot  work  a  wrong.  Ante,  vol.  2.  p.  143.  n. 
(W  1).  Neither  can  it  work  aoy  alteration  in  the  terms  of  the  tenure 
itself;  or  yary  the  custom  of  the  manor  any  more  than  an  Admittance ; 
t)ut  both  the  tenant  and  the  lord  are  eqirally  bbund  by  the  custom.  See* 
7  East,  439.  With  respect  to  the  effects  of  a  snrrehder  as  it  re^rds  the 
surrenderee,  it  is  to  be  obserred,  that  the  surrenderee  takes  merely  as  a 
nomtnee  or  appoinUs,  arid  not  properly  as  a  eesiui  que  we.  A  surrender, 
therefore,  is  not  to  reoeiire  a  construction  similar  to  that  of  an  use  or  trurt. 
P^  Holt,  C.  J.  Fither  v.  Wi^g,  I  P.  Wmt.17.  1  Ld.  aaym.6S7:  and 
by  Hardwicke,  C.  Higdfti  r.  FaUier,  '2  Ves.  357.  The  surrenderee, 
before  admisvioo,  was  said  to  have  neither y'la  in  re  nor  ad  rem ;  be  oouikl 
hot  enter  upon  the  la  Ad,  without  being  regarded  as  &  tres|!^fer,  Bifryr, 

VOD.   it,  5  B 
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(684)*  ^(§)  ^^^  is  the  general  custom  of  the  reilm^   that 

59  b.  ei^ry  copyholder  may  surrender  in  court,  and  need  not 

G«fiMii»«iirraQ^  to  aileite  any  •custom  therefore*    So  if  out  of  court  be 

pUaimg,  wUut  mr-  surrender  to  the  lord  himself,  he  need*  not  allege  in  plesd- 
remitr  mUt  to  iht 


(g)  BrMt  lib.  2.  cap.  Gtmm,  Ctik  Elis.  949.  Co.  C^py.  t.  39.  T.  87 ;  unlen  by  mnient  of  te 

i.  Jfc  lib.  4.  49.  flamadcrorv  in  whi«h  cue  he  was  considered  «■  hit  tenant  at  wiU.  Watk. 

16  H.  4  84.  1 H.  fl.    Oilb.  Ten.  4S0.    The  tarrenderee  coald  not  maintain  treapaat,  1  Watk. 

]>,  Copy.  94. 101.    Btrty  ▼.  Oreene,  lup. ;  nor  furrender  (Wiison  r.  Wmi- 

dim  1  Bravnl.  143.  i  Watk.  Cop.  101.)  or  forfeit  his  intercat  Ibid.  MUe^ 
d.  Jeffer^  ▼.  Hiek*^  t  Wilt.  13. 16.    But  the  surrenderee  is  now  regard- 
ed athavini^  f ueh  an  intereet  in  the  premiaes  as  may  be  dcrised  {Dmiu 
T.  Beotnhmn,  3  Chi  Rep.  4.  S.  C.  Nels.  Ch  Hep.  76.  t  Freem.  157. 
£t  Tid.  HoUfoiU  d.  WooUmU  t.  Clapham,  1.  T.  R.  601.     itee^  d.  JVotfea 
T.  ChrijlUhM^  4  Burr.  1952.     1  fil.  Rep.  605.  1  Ves.  jun.  954),  oraa^gned. 
TfuKif^r.  The  L^rd  oftheMamr  of  Hendon,  2  T.  R.  484.  Watk. 
Gilb   Ten.  285. 458.    So,  we  have  seeh,  his  admission  shall  relate  Co  the 
date  of  the  surrender.    Sup.  p.  630,  1.  n.  (5).    With  respeet  to  the  de- 
scription of  the  surrenderee,  if  from  the  descriptien  giyen  the  penoo 
may  be  ascertained,  it  is  all  that  is  requisite.  Therefore  a  surrander  made 
to  the  lord  archbishop  of  Canterbury,  or  the  lord  mayor  ef  Lendoa,  er 
the  high  sheriff  of  Norfolk,  without  mentioning^  either  the  christian  name 
or  surname,  is  good  enough ;    bedause  they  are  certainly  kno  wn  by  tfus 
name,  without  further  addition.    Id  like  manner,  a  surrender  by  a  penon 
to  the  use  of  his  wife,  or  to  the  use  of  his  brother  or  sister,  having  hot 
one  brother  or  sister,  or  to  the  use  of  his  next  of  blood,  is  good.    So  if  a 
man  surrender  to  the  use  of  his  son  W.  having  more  tons  ^m  one  of  that 
name ;  yet  this  uncertainty  may  be  helped  by  an  averment.  See  1  Walk. 
Cop.  107.    5  Co.  68  b.     Hoe,  d.  JHueknaU  v.  Foster,  9  East,  405.    So  a 
person  may  surrender  to  such  uses  as  the  lord  shall  nanie,  (Lit.  Rep.  96.) 
or  as  A.  shall  by  will  appoint,  Otway  v.  Hudtoth  2  Vem.  583.  But  if  he 
surrender  to  the  use  of  his  cousin  or  his  friend ;  or  in  the  disjunctive  to 
the  use  of  I.  8.  or  I.  N.,  it  will  be  void  for  the  uncertainty.    Co.  Copy.  s. 
35.  Tr.  80.  82.  With  respect  *o  the  limiUtion  of  the  use,  the  same  words 
are,  ^neraUy  speaking,  necessary  to  the  creation  of  an  estate  in  lee  or  in 
tail  m  eopyhold  lands^  as  in  estates  at  common  law,  Co.  Copy.  s.  49. 
JVrighi  V.  Kemp,  3  T.  B.  473.  Lovell  v.  LovelU  3  Atk.  11.  Idk  v.  CeoJfce, 

1  H.  Wms.  70.  SutUm.  v.  Stone;  2  Atk.  181. ;  unless  in  theoMSof  a  spe- 
cial  eustom.  Bunhng  v.  Lepingteell,  4  Co.  29  b.  Kitch.  102  b.  On  a  sur- 
render being  made,  and  no  i^se  expressed,  the  presumption  of  a  relinquish- 
mept  in  favour  of  the  lord  ( 1  Watk  Copy.  92.)  may  be  explained  by  ad- 
minion.  Ibid.  109.  Brown  v.  Fotier.  Cro.  Eliz.  392.  Copyhold  estates 
may  be  surrendered  by  way  of  mortgage ;  in  which  case  the  surrenderor 
continues  the  legal  tenant  till  the  mortgagee  is  admitteil.  fVade's  eoMt,  S 
Co.  1 14.  Doe,  d.  Skeieen  v.  IVroot,  5  East,  132. 8  Ve9. 30.  But  on  admissioo 
the  mortgagee  acquires  the  l^al  estate,  and  on  breaeh  of  the  condition  maj 
enter,  as  assignee  within  the  stat.  32  H.  8.  Bull.  N.  P.  161.  Watk.  Gilb. 
Ten.  429.  And  in  case  the  money  be  afterwards  paid,  there  must  be  a  re- 
surrender  by  the  former  surrenderee^  and  a  regular  admission  of  the  ori- 
ginal surrenderor.     Doe  V.  Morgan,  7  T,  R.  103.    On  condition  broken, 

•  the  equity  of  redemption  will  follow  the  custom,  as  the  legal  estate  would 
have  done.  Fatoeelt  v.  Lovther,  2  Vee.  300.  That  a  surrender  by  way  of 
mortgage,  though  not  presented,  will  yet  be  a  lien  on  the  esUte  in  equity, 
and  will  be  good  against  the  assignees  of  a  bankrupt,  see  Tasflor  Y.fVhteter, 

2  Vem.  564.  1  P.  Wms.  279.  And  that  equity  will  supply  the  want  of  a 
surrender,  in  fiivour  of  a  purchaser  for  a  valuable  consideration,  against 
the  party  wko  ought  to  make  the  surrender,  and  also  against  his  heir,  see 
*'}mn.  f^  Frecm^  6.5.  Bttrkf^r  v.  HiJh  2  Ch.  Rep.  218.  Tnvtor  v.  Tfliefffr, 
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ingany  eustom.  But  if  he  surrender  out  of  court  into 
the  hands  of  the  lord  by  the  hands  of  two  or  three/ ftc. 
copyholders,  or  by  the  liands  of  the  bailiff  or  reeve,  ftc. 
or  out  of  cdurt  by  the  hand  of  any  other^  these  eastoms 
are  particular,  and  therefore  he  must  plead  them  (11)< 

(11)  ^  AVla^  by  RoUe  surrender  and  Uuok,that  only  the  finwrcta 

into  the   hands    of  the  ste-frardi,  take  surrenders  out  of  court.  Godb. 

thougfh  out  of  the' court,  is  good  142.  and  1  Ld.  Raym.  169;    But- 

"^thout  custom.    M.  24  Cat".  B.  R.  thia  distinction  has  been  fre<^entl/ 

JBaker  and  Denhttm.'**    Hal.  MSS.  denied,  and  indeed  seems  nosnp- 

See  aoc.  1  Rol.  Abr.  50O.  pi.  3, 4.  ported  by  any  good  reason.    Cro. 

Leoo.  111.  1  Salk.   184.      Some  Jam. 526.  Com. Rep.  85.— •[Hargr. 

make  a  distinction  between  steir-  n.  6.  59  a.  (399).] 
arda  by  deed  and  stewards  by  parolt 


y« 


sup.  Jennings  y,  Moore^  2  Vero.  ti09.  BUnkarM  v.  Jennafu^  2  Bro»  P. 
C.  278.  .  Patterttm  v.  Thompson^  Finch,  272 :  seci^  in  the  ease  of  a  vo. 
inntary  eonyeyance,  unless  the  heir  has  done  somethings  to  prevent  the 
aoeeptance  of  the  surrender.  Fane  r.  FUtchtri  1  P.  Wms.  362.  That 
a  dispositiwi  by  will  qf  copyhold  estate  is  effectual  without  a  previous 
surrender  to  the  uses  of  the  will,  by  stat.  55  Geo.  3  c.  192,  see  nite,ydi. 
1.  p.  150.  n.  (K),— [JSd.]        , 
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Ill  a. 

Signifieaiion  and  ety- 


^^  DxvfSBa"  is  a  French  word,  and  si«i;niiielh  xmB- 
wSf^M^wwfX  cmaW,  10  speak,  for  testamefitum  est  iestatio  mentis, 

et  index  animi  pernio  ( 1 ).    So  as  "  to  devise  by  his  tef- 
^^  *'       lament,'*  is  to  speak  by  his  testament,  what  his  mind  isto 

have  done  after  his  decease. 


tite. 


H9W  dUHnguithtd 
from  a  testament. 


111  b, 

^t  eMMMn  UtWt  HA 

iandt  were  devw^l^ 
txeept  Ifyeuttom. 
(a)  27  H.  8.  cap.  10. 
Brit  fol.21se.78b. 
164.  Vid.  before  in 
this  sect  32  H.  8. 
eai>.a.  34H.  8.  cap. 
5. 


But  in  latv  most  commonly  uliima  voluntas  in  serif' 
iis  is  used,  where  lands  or  tenements  are  devised,  aod 
testamenturn  when  it  concerneth  chattels, 

Ai>d  well  said  Littleton  (section  167),  that  lands  and 
tenemenUk  were  devisable  in  burghs  by  custom ;  for  that 
(a)  at  the  common  law  no  lands  or  tenements  were  de- 
visable by  any   last  will  and  testament  (2),  nor  oujht  io 

(1)  See  ante,  fol.  110  a.  vol.  1.  personalty,  and  as  sucfc  irereerer 
p.  58,  n.  (5).  disposable  by  will     Tto  ^^" 

(2)  1  he /e.Y/amen/ary  power  oyer  tion  of  the  testanwntory  po**' 
land  waa  certainly  in  use  among  our  proceeded,  partly  fr«a  the  loleiiui 
Ang^lo-Saxon  and  Daiiiah  aiices-  form  of  transferring  Im^  ^TT  ^'^'^ 
tors ;  thoug:h  it  seems  to  have  been  of  seisin  introduc^  »t  the  Coo- 
rather  adopted  froip  the  remnant  quest,  which  oould  not  be  cam- 
of  the  Roman  laws  and  customs  plied  with  in  the  case  of  •  lt«tJ"J^ 
they  found  here,  than  brought  from  partly  from  a  jealousy  of  desth^ 

disposiUons  ?  but  prindi»"/ «^ 


their  own  country :  for  as  Tacitus,  dispositions  ?  but  prwcij^'y  ••.— " 

writing  of  the  ancient  Germans,  the  general  restraint  of  *^^^^ 

says,  iutctisorea  sui  cuiqite  liberi  ei  incident  to  the^  rigors  of  the  feuwi 

nullum  ttstanienlwn.     Spelm.  Fos-  system,  as  it  was  ^*^^*^^^ 

thum.  21.  127.     After  the  Norman  least  «f7/er/«f  by  the>«'    i  **« 

ConOUest.    the    noWAr   nC  dAvi<iin<r  <^<>    U,v;«.;it'a    T«n.    l72<      ^^  ^^ 


Conquest,  the  power  of  devisin^ 
laiid  ceased,  except  as  to  socage 
UumIs.  in  some  particular  places, 
Buch  as  cities  and  boroughs,  in 
which  It  was  still  prejorve  i ;  and 
also  except  as  to  Itrmsfor  years  or 
okattel  interests  in  lanii.',  which,  on 
account  of  their  original  imbecility 
and    insignificance,  were  deemed 


See  Wright's  Teo.  172- 
reign  of  Edwaid  Ihe  first  the  ri. 

tute  of  Q«r  emplores  remorrfl  » 
great  measure  this  Utter  ov 

the  exifrcise  of  i^^^^'^nfria 
er;  that  is,  in  respect  to  aU/r^ 

holders,  except  the  inn^V^X 
,pUe,  Buithet^o^^ 
itiona  still  continued  to  ^ 


structions  still 
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r?\« 


be  Iransferred  from  one  to  ^another,  but  by  solemn  livery  (687) 

of  seisin,  matter  of  record,  or  sufficient  writing  (3) ;  but, 
as  LitdetOD  here  saith,  that  by  certain  private  customs  in 
some  burghs  they  are  devisable.     But  ;  ow  since  Little- 
ton, wrote,  by  the  statutes  of  3^  and  34  H.  8.  lands  md^n^^i^^^!^  «<"»*- 
tenements  are  generally  devisable  (()   by  the  last  will  32  &  34  H.  8. 


rate  ;  thoa§;h  indeed  this  was  in 
name  and  dppcaranet   oiliy;    for 
soon  after  the  statute  of  Quia  emp^ 
tores,  feoffments  to  tttes  came  into 
fashion,  and,  last  wills  were  en- 
forced in  chancery  as  g^ood  declara- 
tions of  the  use ;  and  thus  throug^h 
the  medium  of  uses  the  power  of 
devising;  was  continually  exercised 
in  effect  and  realHy.    Bat  at  length 
this  practice  was  checked,  not  actir 
dentalltfj  bat   designedli/,    by  the 
27th  of  Hv.n.  8.  which,  by  transfer- 
ring the  possession  or  legal  estate  to 
the  Qse,  nectssarUy  &nd  compulsive- 
}y  consolidated  them  into  one,  and 
so  had  the  effect  of  wholly  destroy- 
ing all  distinction  between  them, 
till  the  means  to  evade  the  statute, 
and,  by  a  very  strained  constrac- 
tioB,  to  make  its  operation  depend* 
eat  on  the  intention  of  parties,  were 
invented.    However,  the  bent  of 
the  tim^  was  so  strongs  iii  ikvoHr 
of  every  kind  of  alienation,    that 
the  le^Iatare,  in  a  few  years  af- 
ter having;  inteiposed  to  restrain  an 
indirect  mode  of  passing;  latid  by 
last  wills,  expres:}ly  made  it  devisa- 
ble.     This  great   chaog;e  of  the 
coraifion  law  was  effected  by  Hie 
statutes  of  the  32  and  24  of  Henry 
8.  which  taken  together  gave  the 
power  of  deviling  to  all  having  es- 
tates in  ibe-simple,  except  in  joint* 
tenanep,  over  the  whole  of  their  so- ' 
cngt  land,  and  dVer  two-thirds  of 
their  lands  holden  by  knight'Ser* 
vice*     The  operation  of  the^e  sta- 
tutes was  further  extended  by  the 
cewersion  of  kntght^s  service  into 
jsfo^e  in  the  12  Cfaa.  2.     But  still 
copyhold  lands,  and  also,  as  the  best 
opinion  seems  to  have  been,  instates 
puranirevie  in  freehM  land?,  re- 
mained undevisable.    On  the  one 
hand,  they  were  not  devisaMe  at 
common  law;   because  they  came 
within  the  description  of  rtsd  es- 
tate.   On  the  other  hand,  they,  or 
at  least  the  farmer,  are  not  within 
the  statutes  of  Henry  8.  tliese  re- 
qniriog,  that  t)ie  tenure  sheuld  be 


socage^  which  a  copyhold  is  not; 
and  that  the  party  should  have  an 
e^ate  in  fee-simple^  which  is  more 
than  a  tenont  pur  autre  vie  can  be- 
said  to  have.  See  as  to  copyhold 
lands,  2  Rol.  Rep.  383.  and  as  to 
estates  pur  autre  vie  in  freehold 
lands,  Cro«  Eliz.  804.  Mo.  626.  1 
Saund.  261.  1  S^lk.6t9.  .This 
defect  of  provision  in  the  statutes 
of  wills  is  now  supplied  as  to  es- 
tates pur  autre  vie  by  the  29.  Cha. 
2;  c.  d.  ^vhich  makes  them  devisa- 
ble in  the  same  manner  as  estates 
in  fee-simple.  But  no  provision  is 
yet  made  in  respect  to  copyhold  es- 
tates ;  and  therefore  the  i)ower  of 
devising  is  now  indirectly  exercised 
over  these  by  an  dpplicatioo'of  the 
doctrine  of  uses,  similar  to  that 
which  was  anciently  resorted  to  in 
respect  to  freehold  lands ;  for  the 
practice  is  to  surrender  to  the  use 
of  the  owner's  last  will :  and  on 
this  surrender,  the  will  operates  as 
a  declaration  of  the  use,  and  not  at 
a  devise  of  the  land  itself.  See  2 
RoL  Rep.  383.  2  Atk.  3^.  Gilb. 
on  uses,  36.  From  this  deduetiou 
it  appeafs,  that  the  teslatRentary 
power  is  now  exerciseable,  either 
directly  or  indirectly^  over  land  of 
every  tenure  noW  in  use,  and  also 
over  every  sort  of  interest  in  hind, 
which,  not  being  fettered  with  in- 
tails,  can  be  transferred  by  aliena- 
tion taking  effect  in  the  owner's  life* 
time.— {Hargr.  n.  1.  lU  b.  (138).] 

[That  dispositions  by  will  of 
copyhold  estatse  are  now  efledt- 
ual  without  previous  surrenders, 
see  Stat.  55  Geo.  3.  c.  192.  An- 
te, vol.  1.  p.  150.  n^  (K).]— 
[Ed.] 

C3 ,  See  note  (2)  sujM^ 
•  (4)  But  a  statute  made  since 
Lord  Coke's  time,  requires  a  nttm«> 
ber  of  forms,  besides  terittng-i  in  m, 
will  of  lands  or  tenements  devisable 
by  the  statute  ef  wills ;  Ibr  by  th* 
statute  against  frauds  and  peijiines' 
a  will  of  such  property  is  void,  un- 
less it  is  signed  by  the  testator,  or 


75#  Ur  AUBBATtOS  BT  BBTl^ 

(69S)*  'iu  writing  of  the  teoaot  in  fee-simide,  wbereirf  the  mn- 

w  Bttti!i/i^a^^  ^**°^  (*)  common  law  is  alteted,  whereopoa  many  «1iflicntr 


6  Co.  16  k  76. 

8  Ca.  84,  8&.    9  Co.     ^  tonm  peraon  fiar  him  in  his  pre-  scribes  bow  deTitei  dull  be 

13X     10  Co.  82.  &3,    Kooe  and  by  bi»  direction,  axid  ii  si-  ed. — [Hsrgr.  n  3  111b.  (I39>} 
84.     1100.24.  1  Co.  >o «''<'<«<' a»l'«&<trt^crf  in  hit  pre-        [The  circaaflUiKes  neconr?  te 

25  a.  leoce  by  three  witnesses,     bee  29  the  ralitl.ly  of  %  deTiae»  unJcr  the 

Che.  2.  e.  3.  AUo  t.7  the  ]a»t  men-  Statute  of  fraada,  are,  lit.  That  it 

tiooed  ftatute  the  same  I'onos  are  ^  wntten.  Bat  it  is  lo  be 

requiredy  as  well  in  devise*  hy  cut-  that  it  iaooC  malefial  00  wbat 

torn  as  la  those  of  estate-?  pur  autre  ter,  or  in  what  language, 

vie.     Bat  these  re^uiauons  do  not  ter,  a  devise  is  written,  so  that  the 

eoctend    to   copyhold    estates    and  meanin*  be  su^eieatly  apparel 

ierm»  for  yeart;    the   statute   of  Jfoslersr.  JCas/cri,  1  P.  Woaa.  42Su 

frauds  and  peijuries,  so  &r  aft  it  re-  And  it  may  be  wnttCB  at  seTenl 

g^ulates  devises  ef  land,  beings  ex-  times,  and  00  different  sheets    of 

pressly  confined  to  the  three  ibrmer  paper  nnooooected  with  each  oCtser; 

kinds  of  deirisei.    As  to  eopifholdgy  thoag^h  that  is  not  the  proper  mode, 

a  deviaa  of  them  operates  only  as  a  6  Cm.  Di^.  49.     fid.  That  it  be 

declaration  of  ases  on  the  surrender  signed  by  the  party  himsell^  or  bj 

to  the  use  of  the  will ;  and  therer  some  other  in  his  pfewaiT,  and  b^ 

iore  if  the  form  required  by  the  his  express  directioo.  Sealiagisaol 

surrender,  which  is  usually  nothing  necessary  to  a  will,  nor  safiaent 

more  than  a  testamentary  deehtfa-  withnut  signify.   Wry^  s.  IVakt* 

lion  in  writing,  is  obserred,  it  is  ffrd,  17  Ves.  4^8.   H,  howercr,  the 

sufficient  without  any  witness ;  and  testator *s  name  be  writSan  by  him- 

even  a  nuntapatwe  wiil  of  copy-  self  in  any  pa/t  of  the  wfll,  cither 

holds  was  an  effeotoal'  declaimtion  at  the  b^inniag  or  the  end,  it  wiS 

of  the  uses,  where  the  surrender  be  a  somdent  signing  witlni  the 

was  silent  as  to  Oie  ibm,  till  the  statute.  Lamgnew.  Stnnig^SLcv. 

29Cha.3.reqairedaUdecUraUoBs  I  Gra^ionw  Jiikinamn^tVeB.  4»4. 

of  trusts  to  be  in  writing'      See  ^orriSDit  ▼.  TWnaur,  18  Ves.  183. 

ft  Atk.  37.  and  Bamad.  Ch.  Rep.  9.  But  the  want    of  signii^  ail  the 

In  respect  to  terms  for  year$,  they,  sheets  of  a  will,  cannot   be  sap* 

frdling  within  the  description  of  per-  plied;  so  that  if  a  testator  sign  the 

lonal  estate,  are  disposable  by  will  two  first  she^s  of  his  will,  and  is 

accordingly.  Bat  this  must  be  un-  incapable   of  signing    the   othen 

derstood  with     some    distinction,  from  illness^  it  cannot  take  eftct 

Thus  if  they  an  terms,   not   in  RightY,  Priec,  OoogL  242.    3d. 

ffoss,  bat  Tested  in  trustees  f  at-  That  it  be  attested  by  three  wit- 

ttnd  the  mhiritanee,  they  so  follow  ncmes,  in  the  presenee  of  the  tste- 

thenaftoreoftbalatfter,  thatif  the  tar.    Where  the  testator  owns  hk 

owner  devises  the  land  geturtUfy  hand-writii^'  before  the  wttnessB, 

by  a  win  not  so  attested  as  to  pass  it  is  sufficient,  though  ttiey  do  not 

the  inharitaace,  not  evto  the  trust  see  him  sign  his  name.  Stomthvvse 

of  the  term  will  pass.    Seed  P.  T.£re/yn,3P. Wms.2S4.G/^sDn 

Wms.  236.    Aho  as  to  terms  in  v.  Jitkmson,  t  Vea. 454.    ESisw. 

^rofs,  though  a  testator  being  pes-  SmUhj  1  Ves.  jnn.  10.  And  anal- 

sessed  of  saeh  may  trtaumi  them  tettatien  by  the  witnajsua  setting 

by  the  same  unsolemn  kind  of  wiU  their  marks  to  the  will,  is  good 

as  other  personalty,  yet  he  cannot  within  the  statute.     Harrim^  ▼. 

crttttt  them  by  wiH,  without  ob-,  Hmrison,   8  Ves.  185.     Id.  504. 

serring  all  the  fetms  essential  to  a*  Wills  and  codicils  must  be  sepa- 

deyiseof  real  estate;  because  the  lately  attested  by  three  witnesses; 

interest,  in  right  of  which  the  te»> .  fiir  the  attestation  of  two  witnesaea 

taler  creates  the  term,  is  roirf  e»-  to  a  will,  and  of  a  third  witness  tt 

tatc^andcreatiagtlietermisapar-  a  codknl  tiier^  is  not  saffidcnt. 

iiml  devise  of  it     Besides  appoint-  Lea  v.  Xit&6,Rep.  Temp.  Holt,  741 

iag  new  forms  of  executing  wills  Nor  can  the  attestation  of  a  cedieil 

df  real  estate,  the  29  of  Chft.  2  pre-  ajuicxod  to  a  will  opeimte  in  any 


QH.  3(1.VI. 


•JT  AUBVATION  l|r  BBVISfi. 


751 


*que9tion8,  and  most  commonly  disherison  of  heirs  (when 
the  devisors  are  pinched  by  the  messengers  of  deaths)  do 


(639)* 


ciise  as  the  att^statipn  of  that  will, 
Attomty  General  v.  Barrut^  Gilb. 
Ref).  5.  Pimpkratt  y.  Ijarudown^ 
eit  t  Com.  Rep.  384.  But  if  ita^- 
pean  that  a  will,con.«iatiiii^  of  sever- 
al parts,  made  at  different  tineSfand 
separaielj  signed  -by  the  testator, 
was  intended  to  oonsiitute  but  one 
will,  an  attestation  of  the  last  part 
by  three  witnestes  will  be  sufficient 
Carlton  v.  Grifin,  1  Bur.  549.  The 
witnesses  most  see  the  whole  will ; 
though  the  presumption  is,  that  all 
the  sheets  on  which  a  will  is  writteq 
are  in  the  room  where  the  witness- 
es attest,  unless  the  contrary  be 
proTed,  3  Mod.  263.  Bond  v.  Sea^ 
well,  3  Burr.  1773. 1  Bl.  Rep.  407. 
Jichtrlty  ▼.  Vernon^  Com.  Rep. 
381.  And  the  witnesses  must  at- 
test in  the  presence  of  the  testator. 
Brodtrick  v.  Broderiek,  1  P.  Wms. 
239.  If  however,  there  be  a  possi- 
bility of  the  testator's  seeing  them 
attest,  it  will  be  sufficient,  unless 
the  contrary  is  proved.  Shires  v. 
Glascock,  Salk.  688.  1  M.  Raym. 
607.  Longford  v  Eyre,  X  P.  Wms 
740.  Casson  v.  Dade,  1  Bro.C.C. 
99.  But  where  the  attesting  wit- 
nesses retired  from  the  room  where 
the  testator  had  signed,  and  sub- 
scribed their  names  in  an  adjoin- 
ing room,,  and  the  jury  found  that 
from  one  part  of  the  testator's  room, 
a  person  by  inclining  himself  for- 
wards with  his  head  out  at  the 
door  might  have  seen  the  witnesses, 
but  thattlie  testator  was  not  in  such 
a  situation  in  the  room  that  he 
might  by  so  inclining  have  seen 
them;  it  was  held,  that  the  will 
was  not  duly  attested.  Doe,  d. 
Wright  V.  Manifold,  I  Maul.&  S. 
S94,  It  is  not  necessary  that  the 
fact  of  the  witnesses  having  sub- 
scribed in  the  presence  of  the  tes- 
tator should  be  noticed  in  the  at- 
testation, Hands  v.  James,  Com. 
Rep.  530.  Willes,  1.  Croft  v. 
Patclet,  2  Stra.  1109. ;  neither  is  it 
requisite  that  they  should  all  attest 
at  the  same  time.  ^non.  3  Ch. 
Rep.  109.  Cook  v.  Parsons,  Prec. 
in  Ch.  184.  Jone^  v  Lake,  2>Atk. 
176.  n  All  persons,  capable  of 
being  witnesses  in  any  other  man- 
!Ter,  mav  also  be  witnesses  to  a  will. 


And  by  stat.  25  Geo.  3.  a  6.  devi- 
sees and  legatees  under  a  will  are 
competent  witnesses  thereto,  the 
devise,  so  fiir  as  conoeros  them,  or 
any  claiming  under  thenu  being  de- 
clared void*  And  it  has  beea  re- 
cently determined,  that  a  will  was 
well  attested,  though  one  ef  the 
iubicribing  witnesses  was  executor 
in,  trust  under  the  wiU.  Phippo  v. 
Pitcher,  1  Mad<.  Rep.  144.  S.  C.  6 
Taunt.  220.  Et.  vid.  Bettison  v. 
Brom/ey,  iJarMS  East  350.  And 
by  the  same  statute  creditors  may 
also  be  witnesies  to  wills  chaiged 

.with  the  payment  of  debts :  the 
credit  of  all  such  witnesses  being 
left  to  the  consideration  of  the  oourt 
a|id  jury.  Where  one  of  the  wit- 
nesses to  a  will  had  become  insane^ 
it  was  held,  that  his  hand-writing 
might  be  proved,  as  he  was  to  be 
considered  ils  dead.  Bemett  v.  Thff^ 
lor,  1  Yes.  Jun.  N.  S.  381.  Publiotr 
tion-is  also  necessary  to  a  will,  that 
is,  the  testator  must  do  some  act 
from  which  it  can  be  concluded 
that  he  intended  the  instrument  to 
operate  as  his  will.  3  Atk.  161. 
But  the  words,  '*  signed  and  pub- 
lished by  the  said  A.  B.  as  and  for 
his  last  will  and  testament"  aaoojit 
to  a  publication ;  and  the  deliveiy 
of  a  will  as  a  deed,  has  been  held 
sufficient.  Peate  v.  Ouby,  Com. 
Rep.  196.  Drimmerv,  Jackson^ 
4  Burn.  Eoc.  L.  119.  That  wills 
that  change  lands  are  within  the 
statute,  see  2  Atk.  272.  2  Ves. 
179.;  except  that  where  a  will 
duly  executed  contains  a  general 
charge  on  lands  in  aid  of  thfl 
personal  estate,  it-  will  extend  to 
legacies  given  *  by  a  subsequent 
will,  or  codicil  not  duly  atte«ted. 
Brudenel  v.  Bou^hton,  2  Atk.  268. 
1  Burr.  423.  Fearn.  Op.  434. 
Habergham  v.  Vincent  atui  Stans- 

JUld^  2  Ves.  jun.  231.  236.  8  Ves. 
495.  That  the  statute  extends  to 
wills  of  trust  estates,  see  Wag' 
staff  V.  Wagstaff,  3  P.  Wms.  261. 
3  Atk.  151.   Ante,  p.  63&  n.  (4)  : 

'  and  to  mortgages  and  equities 
of  redemption,  and  money  di- 
rected to^be  laid  out  in  lands,  see 
6  Cm.  Dig.  73.  That  wills  made 
in  a    foreij>:n  country  of  lands  \n 
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f640)*  arm  and  ^happen.  *    *Bot  fcj  the  statutes  take  Bot  away 


Devise  by  nafom,  noi 
ttAen  ofcfly  by  (hue      England,  must  be  executed  in  tlie 
Mtaiuiet,  same  manner  as  if  made  in  F4ng- 

(e)  Dier,  4  &  5  Phil,  land,  see  Coppin  v.  Coppin,  2  P. 
k  Mar.  155.  an.  6  Wms.  293.  But,  we  have  seen,  that 
Kli2.  palison  Pasch.  ^  will  to  direct  the  uses  of  a  surren- 
20  EUz.  between  Bar-  d^r  of  a  copyhold,  or  of  a  custom- 
iMf  and  his  wife,  ^.j  estate,  passing   by  surrender, 

plainti^  and  William  j,  not  within  the  sUtute  of  frauds, 
Lon§p,  defendant,  in  a    ^nJ  need  not  be  si^ied,  unle?s  such 


writ  of  partition. 
Bendlo«*f  adjuda;ed* 
(9  Co.  133.), 


•io^ature  be  required  by  the  terms 
of  the  surrender  to  the  uses  of  the 
will.  Supra,  p.  637.  n.  (2).  Doe^  d. 
CBok  V,  Danrers^  7  East.  298.  2  P. 
Wros.  258.  Canf  v.  jlskru;  2  P. 
yVxDs.  259.  D.  1.    Tujntll  v.  Page, 

2  Atk.  or. 

With  respect  to  the  revocation 
of  devises,  it  is  to  be  ebserved,  that 
there  are  three  expre?»  mo^tes  of 
revoking^  a  will. — Isl.  Hy  a  subse- 
quent will  duly  executed  according^ 
to  the  statute.  But  unless  the  se- 
cond will  contains  a  clause  of  revo- 
cation of  all  former  wills,  or  makes 
some  disposition  inconsistent  with 
the  former  will,  it  cannot  operate 
as  a  revocation  thereof,  but  both 
wills  are  good.  Coicardx.  Marshall y 
Cro.  Eliz.721.  Hutigcrfordv.JS'o3' 
toorthtfs  Show.  P.  C.  146.  Hardr. 
374.  Salk.  592.  3  Mod  203.  G?oorf- 
ri^ht  V.  Harwood,  3  Wills.  497-  2 
Bl.  Rep.  937.  Cowp.  87.  7  Bro. 
P.  Q.  489.  But  where  it  appears 
in  a  subsequent  will,  that  it  was 
the  intention  of  the  testator  to  re- 
voke a  former  one,  it  is .  sufficient, 
thoug^h  such  subsequent  will  should 
not  take  effect  from  the  disability  . 
of  the  devisee.  I  Rol.  Abr.  614. 
Roptr  V.  Ratcliffr,  10  Mod.  233. 
A  codipil  duly  executed  (see  Beck- 
ct  V  HardtTiy  4  Maul.  &  S.  1.)  has 
the  same  effect  in  revoking  a  for- 
mer deriae  as  a  subsequent  wiU. 

3  Atk.  582.  1  Vcs.  32.  178.  But 
where  there  are  two  inconsistent 
wills  of  the  same  date,  and  no  sub- 
sequent act  of  the  testator  to  ex- 
))lain  them,  both  will  be  void. 
Phipps  V.  Earl  ofAnglesp.a^  7  Bro- 
P.  0.  443.  2dly.  By  an  express 
declaration  in  writing  that  the  tes- 
tator means  to  revoke  his  will, 
which  must  be  signed  by  him  in 
the  presence  of  three  witnesses. 
llillon  V.  King^  3  Lev.  86.  To  a 
declaration  of  this  kind,  it  Is  not 
re(|uisite  that  the  wittuesscs  should' 


subscribe  in  the  testator^a  presence. 
1  P.  Wms.  344.  But  a  seeond  wiU, 
though  containing  a  clause  revok- 
ing all   former  wills,  will  not  ope> 
rate  as  a  revocation,  onlcaa  it  ■ 
executed  so  as  to  operate  as  a  de> 
vise.  Eggltstofu  v.  Speake.  3  Mod. 
258.     1  Show.  89-     OnioTif  v.  2> 
rer,  1  P.  Wms.  343,    2  Vera.  741- 
3dly.    By   cancelling,  tearing,    or 
obliterating  it.     But    emncellatiac 
is  an  equivocal  ad,  and  will  oof 
amount  to  a  revocation,  unless  iX 
appe^irs  that  it  was  dooe   omaw 
canetilandL    Cowp.  52.     Hyde  t. 
Hyde,  1   Ab.  Eq.  409.     Onma  t. 
tyrrry  1  P.  Wms.  344.  n.  1.    Ante, 
p.  540.  1.  n.  (G  1).     But  any  act  of 
a  testator  by  which  be  shows  hu 
intention  to  cancel  his  will,  though 
it  be  not  actually  cancelled,  will 
opf  rate  as  a  revocaiion.    Bii6  t. 
Tfi4>mas,  2  Bl.  Rep.  KMa     An  ob- 
literation of  part,   however,  does 
not  operate  as  a  revocfttioki  of  the 
whole,  but  only  pro  tanto.    Suiitn 
V.  Suttoriy  Cbwp.  812     Larhint  v. 
Larkins,  3  Bos.  k  P.  16.     Short  r. 
SmUh  4  East.  419.     W^here  thc» 
are  duplicates  of  a  will,  and  the 
testator  cancels  one  part,  it  will  be 
a  revocaiion  of  the  whole  S  V'ero. 
742.     1   P.  W  ms.  346.    And  can- 
cellation of  a  codicil  is  efiectnaV 
notwithstanding  an    interlineatioo 
to  the  same  effect  left  standing  in 
the  will.    Utterson  r.  VUenonj  3 
Ves.   12-2.     Besides  these  express 
modes  of  revoking  a  will,  certain 
alterations  in  the  situation  of  the 
testator,  or  in  the  estate  devised, 
have  been  held  to  be  implied  re- 
vocations of  a  will.      Thus   mar- 
riage and  the  birth  of  a  child,  or  of 
a  posthumous  child  (/>oc  v.  L§i^ 
eashirc  5  T.  R.  49.),  operate  as  an 
implied  revocation  of  a  will  made 
during  celibacy,  on  the  presumed 
change  in  the  testator's  inteotioa 
Christopher  v.  Christopher^  4  Burr, 
2182.  ^prtfgge  v.  Si(nu<i  Dougl.  35. 
Ambl.  721.    Bot  if  this  presump- 
tion  is  rebutted  by  other  ctrcam- 
stances,  the   role   will    not   bold. 
Brown  T.  Than^on^  1  Ab.  £q.  413- 
Brady  v.  CubUt,  Dougl.  31.    Ex 
parte  Lord  Jlthesier^  7  Ves.  348- 
Thus  where  A.  by  will  provided 
an  annuity  for  B,  with   whom  he 
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cohabitedf  and  ilirecte  1  his  trustee 
and  executor  out  of  his  roal  estate, 
in  ease  he  should  have  ant/  chili  or 
rhildren  by  rt.,  ta  rai'se  jgJOOi),  to 
be  paid  to  atrl  a.uoFi^t  ha  said 
thilkren^  and  devised  the  renaiuder 
of  his  estate  over  to  iieveral  of  his 
relatives:  aitenvards  he  married 
B.  uud  had  several  children  by  her : 
it  was  held,  that  such  subsequent 
marriaq^e  and  births  did  no;  revoke 
bis  will ;  the  objects  hav;n^  b^eii 
tborein  contemplated  and  provided 
for.  Kerifbel  v.  Scraflon^  2  East. 
6.i0.  And  it  has  Insen  decided, 
that  neither  of  those  circucnitancei 
eioj^ly,  as  a  subsequent  marriage, 
or  the  sul>sequent  birth  oi'  a  child, 
vill  operate  as  an  implied  ro voca- 
tion ol*a  M^ill  ma  le  before  the  mar-' 
ria^e.  £>oe,  d.  tVhite  v.  liarford,  4 
Maul.  &  S.  Id.  Jtiekwnv.  Hurlock^ 
Ambl,  A\i7.  A  wotjiiiii'a  will  is  re- 
voked by  marnu*e.  h^orse  v.  Kmn- 
bliAr,  4  Ca.  01.  Djc^d.  lloIsJe/i 
V,  6V/;;/c,  -2  T.  ft.  6iM;  but  ii  she 
.survives  h«3r  hus'iand,  the  will  is 
revived^  and  takes  etfect  as  if  slie 
had  never  been  married,  tiodson 
V.  Llajd,  2  Bro.  0.  C.  534.  IMow  i. 
34 1.  It  is  also  ■  rule,  that  wher- 
ever a  person  who  has  devised  an 
estate,  aifterwards  makes  an  altera- 
tion in  it.  by  any  mode  oi  convey- 
anu3  whatever,  incoisistent  wtih 
the  preceding  devise ;  or  by  which 
sucih  estate  becomes  in  any  respect 
diflerent  from  what  it  was  before ; 
Bucii  an  alienation  will  operate  as 
a  revocation  of  tne  prior  devise. 
Jirtfd^^s  V.  D  ichess  of  Cha/idos^  2 
Vos.  juii.  417.  7  Bro.  P.  O.  5i)j. 
Gjjititle  V.  Olwaj/f  7  T.  11.  3311. 
3  V'o-.  03i.  7  Bro.  F.  C  59J.  Doe, 
d.  Dii/iQt  V.  Oil  not,  2  N.  R.  40. 
J)(J6,  d.  Luskia'^tun  v.  iitshop  of 
LUndj£\  2  N,  tt.  491.  And  «u 
agreement  to  convey,  revoiiea  a 
devise,  as  well  as  an  aciual  convey- 
ance, f^awser  v.  Jeffrey,  16  Ves- 
519.  Cave  v.  Holford,  3  Ves.  65  ». 
liilerv,  fVairf^r,2l\  Wms.  J2l\. 
C\)iUr  V.  Lat/^r^  2  P.  VVm*.  6^^. 
KnoUys  v.  Alcoek,  5  V^s  648.  And 
in  Kucii  case  parol  evidence  is  not 
admissible  to  prove  that  the  testa- 
tor m^ant  his  will  should  remain 
in  Jonre,  OoodUtle  v.  Otioay,  2  Ves. 
jun.  606.  2  Hen.  Bl.  516.  But  a 
fraudulent  conveyance  will  not 
oj>erat*  as 'a  revocation,  Ilmees  v. 
Watt,  3  Bro.  C.  C\  156  j   nor  will 
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a  devise  be  revoked  by  an  alism* 
tion  of  the   quality  of  the  estate, 
without  varying  the  quantity  of  the 
interest*  or  the  dif^posing  power  of 
the  owner,  1  itoll.  Abr,  61^.  pi.  3. 
Hence  the  acquisition  of  the  legal 
estate  alone  (A.nbl.   119.    3  Atk. 
749.  fVilUamsv.Owt7is,2Vea.j[in» 
595t)4  or  the  change  of  a  trustee 
{IV(Uts  V.  FuUartoriy  Dougl.  7 1 8. 
Parsons  v.  Frcman,  3  Atk.  749. 
Doe  V.  Pott,  Doa^L  709.     E£  vid. 
Short,  d.  Gastrell  v.  Smith,  4  Kast^ 
419.)  or  a  partition,  thoii:j^h  oorro* 
borated  by  aline  (Luther  v.Kirby^ 
8  Vin   148.    2  P.  Wms.  169.    iiis^ 
t:y  V.  BaUinglass,  Ld.  Raym  240. 
unless  it   extv^iuls  to  other  thinga 
{Tickner  v.  Tiekner,  cited  3  Atk« 
74!;^.)  will  not  operate  as  a  revoca- 
tion.    It  may  be  further  observed, 
that  where  the  coiiveyance  is  but 
of  part  of  the  estate,  or  a  lease  of 
tha- lands,  {^Hod^kiiison  v.  Whood^ 
Cro.  Car.  '23.      1  Vem.  97.,  unlesa 
made  to  tne  d^^visee  himself,  Coks 
V.  liullock,   Cro.   Jac^  49.),  or  a 
mortja;^e  in  fee  {H>Ul  v.  Dunckf 
I  Vern.  329.     3  Atk   805.     2  P. 
Wms.  3  W.     Harmood  v.  Oglander^ 
6  Ves.  1 9 J.     Tucker  v.  Tnurstan^ 
17  Ves.   134.,  unless  made  to  the 
devisee,  which  wou'd  be  inconsis- 
tent with  the  dense,  Harkfuss  v. 
Bayleyy  Prec.  Ch.  .^14.)  or  a  con- 
veyance   for.  payment    of    debti 
merely,  beina:  for  a  particular  pur- 
pose only,  Vernon  v.  Jones,  Prec. 
Ch.  35?.     O^h  v.  Cooky  cil«d  2  Bro. 
C.  «'.  594!^  will  only  operate  as  a 
partial  revocation,  or  a  revocation 
pro  tantOf  of  the  will.     So  il  a  tes- 
tator ha  vin^^  executed  a  devise  of 
lands  in  the  presence  of  thr-^e  wit- 
nesses, to  two  persons  as  joint-te- 
nants in  tee,  afiorwanis  strike  out 
the  name  of  one  <if  the  devisees, 
and  there  be  no  rep)r>lination;  the 
era'^ar.j  will  o/iiy  ojx^rala  us  a  re- 
vi>c.ition  Oi'  t'le  will  pro  tanto.  Lar^ 
k.ns  V    Larkint,  3  Bos  ic  Pad.  16. 
109.     Tnat  a  devise  01  a  real  esiata 
is  :iot  revoked  by  l)ankruptcy.  fee 
Cimrman  v.  Charman.  14  Ves*.  380. 
WiiU    resp'^cl   to  leasehold   es- 
tates. It  IS  setiled,  that  a  surrender 
of  a  lease  for  lives,  and  the  taking* 
a  new  lease,  will  operate  as  a  revo- 
cation of  a  rlevise  of  the  lease;  for 
the  teata:or  by  tiie  surrender   di- 
vests himself  of  his  whole  estate  io 
the  old  ieaae,  aodr  aoquiiet  a  otw 
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(^2)*  the  castom  Id  ^devise  (5),  whereof  Lhdetim  speaketh  : 


•iCste  bv  the  rcn^waL 

T.  Twiir,  3  P.  W«i».  !«!.    S>  • 

fMrcfaase  ol  a  rrrenton  cxpeetant 

00  a  t«aM  ior  lim,  o^iefVlM  m  m 
rrroeatioii  ^r«  lan/«  ol  a  derire  ol" 
•iMh  cs«^«t  ibr  l>7«s.  Gmittm.  r. 
Htnr^k,  2  A  tk.  4^.  So  a  »urr«i- 
derol  a  tena  6<  yean,  and  the 
tikinj^  a  iw  teroi,  cperaie  a*  a  re- 
rneatum  tbercoC  Almty  w,  MtUrr^ 
2  Atk.  59X  HuHstanc  r.  .triu/A-- 
Mm  2  Ves«  418.  Uimt  ▼.  Mvier^ 

1  Bro.  C.  C.  :i6l  ;  urile^  H  appean 
to  hara  been  th*  testator**  uitenuoa 
to  Jivpn^e  of  all  temu,  wKer^ot  be 
•^tould  die  yuiufHrX  io  wIjI'^  caae 
a  rettewed  term  will  peM.  6  Cni. 
Dil^.  127.  With  respect  to  copy- 
holds, tho«i^  in  sreneml  aforrcn- 
der  aiKl  adxmttance  operale  ai  a  re- 
location, yet  it  has  bieen  detennin- 
ed  that  an  vdmiitance  to  a  copy- 
bold,  srroanded  on  a  prior  « urren- 
d<:r,  Uoea  not  operate  as  a  revoca- 
tion of  an  iotermediate  wiU.  6 
Cru.  Dig.  127.  Thrntlo^d  w.  Cnn^ 
tiinghank,  Feam.  Cont.  Rem.  Off, 

Lastly,  with  respect  to  RepuMi- 
cation ;  Thii  has  a  twofold  effect, 
IfU  To  9iTe  a  will  all  the  eifeet  of 
•  will  made  at  the  time  of  its  re- 
pablieation;  and,  2dly.  To  set  up 
and  re-establish  a  will  that  has 
been  revokad.  6  Cra.  Di^.  129. 
Re.ezeculion  of  a  will  is  a  republi- 
cation of  it ;  but  it  b  settled  that 
an  express  republication  of  a  will 
mast  be  attended  with  the  same 
formalities  as  are  pecessary  to  its 
firtt  publication.  Martin  w,  Savagej 
1  Ves.  440.  So  a  codicil,  duly  at- 
tested, and  annexed  to  a  wiU,  or 
referring^  to  a  will,  (as  '^  to  be  taken 
as  purt  of  the  will,"  GoodHtle,  A. 
IVoodfiouse  ▼.  Meredith^  2  Maul.  L 
S.  5.)  operates  as  a  republication 
of  such  will,  so  as  to  pass  lands 
purchased,  or  contracted  to  be  pur- 
chased, between  the  dales  of  the 
will  and  codicil.  Jitherley  y.  Vtr- 
nen,  Com.  Rep.  381.  3  Bro.  P. 
C.  85.  Potltr  V.  Potter,  1  Ves. 
437.  Bamti  v.  Crowe^  1  Ves.  jnn, 
486.  4  Bro.  C.  C.  2.  Pigi^9tt  v. 
Waller,  7  Ves.  98.  Lord  fValpole 
T.  Lord  Cholmondeky^  7  T.  R.  138. 
liulme  T.  HtygtUe^  1  Meriv.  285. 
Suut  where  the  effect  of  a  codioil 


telhelaab  ill  imiiHy 
the  wiD  t»  wkidi  it  m  wiwwtml. 
bUmikamn  t.  Beves,  7  T.  R.  4C 
2  BoL  &  PvR.  JuilL     r^^gm  T. 
WmOtr,  7  Ves.  124.    CasKe&^m 
•eraod  will  repwMiwhf  ■ 
G^odnehl  T.  GJanfir«4  Bi 
B«t  u  tbe  fint  wiU 
■othkK^bot  a 
amocmt  tea 
iaukam   t.    Crtlberl,    Cowp^   49. 
That  ai  estele  coatncted  far  a&r 
a  i^cficral  deris*  will  pnaa  by  a  n- 
poblication,  and  most  be  paai  far 
oat   of  the    personal   oCate.   wm 
Broome x.Mmuky  10  Ves.  605;  vd 
the  derisee  or  heir  wiD  be  entitled 
to  the    benefit  of  a  rontratf  hr 
purchase,  and  to  an  api^jcatiao  of 
the  personal  estate  in  pajment.  if  a. 
title  can  be  made,  bat  not  other- 
wL^e.     S.  C.    Et  vtJ.  BLoumd  r. 
B^Mlond,  5  Ves.  515. 516.     Rwmo- 
bold  ▼.  RamMd^  3  Ves.  65.    ITi;. 
son  T.  .Venn/,  ibid.  191.  Petti-ttrd 
T.  Prwoil,  7  Ves.  541.     SJudiui 
▼.  Goodrieh.  8  Ves.  481.    Back  r. 
CorMZ,  ^  Ves.   369.    .^N^rcx  t. 
Trmi  5r  HoJi;  Comftri^e,  ibid.  531 
Bbau  r.  CHihervWy  10  Ves.  5B9. 
jRose  ▼.  Cimjfn^Aam,  1 1  Ves.  S50> 
That  a  surrender  of  a  oopyfaoU  to 
the  use  of  a  wilL,  may  be  worded 
so  as  to  oper&te  as  a  repnblicatios 
of  a  former  will,  lod  make  the  co- 
pvhold  pass  thereby,  see  Heylm  r. 
HnfUriy  Cowp.  130.     And  where  a 
tesUtor  by  will  char^  all  his  es- 
tates with  payment  of  debts,  and 
made  his  son    residuary  legatee; 
afterwards    purchased   copyholds» 
which  were  duly  surrendered  to 
the  use  of  his  will,  and  by  oodicfl 
derised  those  copyhcrfds  to  his  son 
in  fee :  the  codicil  was  held  to  be  a 
republication  of  the  will,  so  ss  to 
subject  those  copyholds  to  the  psy- 
ment  of  debts.    Rowley  v.  EJfl»rh 
2MeriT.  128.]— [£rf.] 

(5)  \Miilst  thepowierof  derisiog 
depended  wholly  on  the  statutes  of 
Henry  the  ei|^th,  it  was  frequent- 
ly of  importance  to  resort  to  tbe 
custom  of  devisin*,  as  being;  most 
beneficial  for  the  devisee^  The 
power  by  custom  might  bobtrgtr 
than  the  ttattUory  power ;  tbe  for- 
mer semetimes  cniibUpg  to  devise 
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for   though  lands   devisable   by  custom  be  holden  by 
knight  service,  yet  n)ay.  the  owner  devise  the  wholeland 
by  force  of  the  custom,  and  that  shall  stand  good  against 
the  heir  for  the  whole.     But  the  devise  of  lands  holden 
by  knight-service  by  force  of  the  statute  is  utterly  void  Sfu^Uf'^hT 
for  a  third,  and  the  same  shall  descend  to  the  heir.     If  he 
hath  any. lands  holden  by  knight-service  in  papite^   and 
lands    in  socage,   he  can  devisd  but  two  parts  of  the 
whole  ;  bqt  if  he  hold  lands  by  knight  service  of  the 
king,  and  not  in  capite,  or  of  a  mean  lord,  and  hath  also 
lands  in  socage,   he  may   devise  two  parts  of  his  land 
holden  by  knight-service,    and  all  his  socage  l^nds.      If 
he  holds  any  land  of  the  king  in  capite^  and  by  act  exe- 
cuted in  his  life-time  he  conveyeth  any  part  of  his  lands 
to  the  use  of  his  wife,  or  of  hischildien,  or  payment  of 
his  debts,  though  it  be  with  power  of  revocation,  he  can 
devise  by  hi&  will  (d)  no  more,  but  to  make  up  the  lapd  (<0  ^  Co.  17, 18.  Sir 
so  conveyed  two  parts  of  the  whole.     And  if  the  lands  so  3  c^.  34  b.  Butler  ' 
conveyed  amount  to  two  parts  or  more,  then  he  can  de-*°^  Baker's  auc. 
vise  nothing  by  his  will.     But  if  he  hath  land  only  that 
is  holden  in  socage,  then  he  may  devise  by  his  will  all  his 
socage  lands,,  so  as  it  is  apparent,  that  the  benefit  of  the 
lords  was  more  carefully  provided  for,  than  the  good  of 


10  Co.  80,81.  Leon. 
■  case. 

(643)* 


the  heir.     But  if  a  man,  hoWinc  some  land  of  the  king i".^*^, 

.  ♦         .      o  .0  Lovey's  case. 

by  knight-service  in  capiie,  *convey  two  parts  of  his  ( 

land  to  the  use  of  his  wife  for  life,  now  (as  hath  been 

the  tokoUn  where  the  latter  could  in^,  ^nd  attestation  to  a  devise  by 

only  be  exercised  uvcr  two  pari^.  custom,  as  to  ooe  under  the  sta- 

2  Sid.  153.     There  was  aUo  an  es-  tutes.  See  ante,  n.  (9),  p.  636.  and 

seiitial  difference  between  the  two  n.  (4),  p.  637.     The  two  powers  of 

powers  in  the  mod*  of  execution ;  devising  beings  thus  assimilated,  and 

for  a  will  in  writing  was  conceived  made  for  the  most  part  commensu- 

to  be  necessary  t*  a  devise  under  rate,  it  can  uldom  happen,  that  it 

the  itaiutes,  bat  a  nuncupalive  will  should  be  necessary  to  call    the; 

might  be  sufficient  under  the  cus-  power  by  custom  in  aid  ;  thoogh  it 

torn,  2  Sid.  154.     But  these  differ-  is  possible^  as  where  the  custom  en- 

ences  do  not  now  subsist  any  long-  ables  an  infant  of  fourteen,  or  a 

er      As  on  the  one  hand  the  12  of  feme  covert,  neither  of  which  is 

Cba.  2«  by  communicating  to  all  capable  of  devising  under  the  sta- 

freehold  lands  the  qualities  of  the  tutes.     As  to  the  infant^  see  37 

tenure  by  common  iocage,  has  ren-  Hen.  6. 5.    Wrk.  sect.  504.  2  And 

dered  the   power  of  devising  the  12.  5  Co.  84.  and  as  to  the  feme 

whole  under  the  statutes  of  Henry  ewert^  5  Com.  Dig,  14.  where  it  is 

the  eighth  universal;    so  on  the  said,  that  by  the  custom  of  Lon* 

other  hand  the  29  of  Cha.  2.  against  don  she  may  devise  to  her  husband^ 

frauds  and  perjuries,  requires  the  but  without  citing  any  authority.— 

tame  solemnities  of  vrriting,  sign-  [Hargr.  n.  4. 11}  b.  (140).] 


^5^  or  .uj^sATiosr  bt  dxt 

taM)  he  can  i!erc«e  no  p:«rt  of  the  n-^^ue^  bat  tH 
I^MMi.  f>or^*«rM^^     nii<y  ny  ht«  hi  I  devi^  the  revei?:  -n  «  f  U.e  tmxi  p»r:» 
•'.J  b    irA:  l>*«*r'ic^^r,v.'\eij  lo    li%  wife  :  for  1; e  io  f  i.ti  «n  U  tlae  mjlu 

givtr  poM-er  to  dispose  of  two  pdn»  euurdj. 


If  t^e  df-visor  Ippvp  a  full  third  p*rt  of  t*:e  land  is?i 
diat'-Iv  t'j  d'  ^'•f-'id  ill  fe**-?  n;j,|p  er  in  la  if,  Iw  nsav  detae 
the  other  tw<»  par* 5  in  f-    s-rr  pie.     ]»'  a  third  pafi  bt    ot 
lef,  it  5H-41.  be  mtdc  up  a-cor-'inr  to  the  act-      But  r.e- 
re  hurr  ents  t'  at  ^re  no*  of  -^nv  reariv  raloe.  as  b(ma  ei 
cat  (ilia  ftlouwn  et  fu:^i!lvorn'ri^  vcz\{%,  est  rays,  a-1 
the  Ike,  can  f.ci'l-.er  h*    l«  ft  lo  res'-ciid  for  any  part  of 
the  third  |»prt,  or  «:evi?^'cl  as  p -rt  of  th»"  two  p^rr5      r0\it 
yet  if  ju-h  fra'.oji:*es  ■•*  u-icer^in  vjhi?  be  bo!*co  of  t  c 
lL\Ti%  in  cfipite^  they  sha'I  reMrain  the  devise  of  all  his 
lands,   and   frnV^c  it    to:'!  for  a  ti  ird  part.     So  it  is.  if  a 
in<nha)ha   revi  rsioo   exjecrant  u|vin  an  es'.atc-tsii  dry 
and  fruitless  holiienof  the  kin^  by  knivht-^rTice  in  cc- 
p'te^  yet  Uiat  s:.ali  restrain  him   to  divise  but  two  prrts 
of  his  land's  only.     And   wizcre  the  statute  speak>  of  a 
renaiiider,  it  in  to  be  intended  oiilv  of  sijch  a  remainder 

(1  SkI.  56.)    T^on.     as  may  draw   ivard   and  marriag?*  by  the  common  law. 

•upn^ioLttl.  -^^  "  *  reversian  upon  a  state  fur  life  be  p:anted  to  one 

for  lif* ,  t.'.e  rerr:aii)dt  r  in  fee,  durinsc  the  life  of  tbegnn- 
tee  fur  h'fe  it  is  not  witiiin  t)ie  >ta!ute  ;  but  if  he  dieth^ 
this  is<^uc:«  a  remainder  as  is  %viihin  th*  st;itute,  a)t'}ou2:h 
it  be  dry  and  fruit le^s.     If  a  :jil'l  in  tail  or  a  lea>c  for  life 
be  made,  the  remainder  in  fee,   this  remainder  in  fee  is 
not  within  (he  statute.     Dut  if  a  niJit  hath  lands holdea 
by  kni;;ht  s<  rvice  in  capile  in  po'ssession,  reversion,  or 
remainder,  and  is  a1s<»  sets^d  of  soca:;e  land,  and  devise 
by  his  will  all  Lis  lands,  and   after  he  setleth  away  the 
capile  land,  or  that  land  is  n  covered  from  him,  the  will 
is  ^ood  f«>r  the  whole   S'icap^e  land.     The  values  both  of 
the  third    pari  and  the  two  parts  of  the   lands  shall  be 
taken  as  they  happen  to  be  at  the  time  of  the  death  of  the 
devisor ;  for  tlien  his  will  takes  effect 

Jiidiaitrpcih.ii'i  He  that  holdj  by  knijjht-servicc  in  chief,  dcviseth  by 

Srtiijd  ^ato'   ^^^'  ^^  *^*^^  *  ^^^^  cuoimon,  or  otlicr  profits  as  shall  amount 
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to  the  value  of  tvv(>  parta  out  of  all  his  lands  :  thi*  rent 
issueth  only  out  *of  the  two  parts,  and   the  third  part  is  (644)* 

free  of  it.      Atid  if  he  hath  lands  holcien  hy  knigiit  ser- 
vice, and  not  in  capi(e.  he  may  charge  two  parts  of  the 
k:iijjfht-sprvice  as  is   afHresiJid,    and   all^  his  socage  land, 
&.C      And  if  he   hath  ojdy  socaoje  laiid,  he  may  by  hisg^^  i^  jg  j^^^j^ 
•will  chartre  it  at  his  pleasure,  so  as  the  kitipj's  and  lord's  Ktiwartl  Ciere's ease, 
third  part  is  free,  and  the  heir's  two  parts  charged:  aud27|,  Oro.  Cha"^^.) 
this  is  only  by  force  of  the  statute  of  34  H.  8. 

If  a  man  make  a  feoflment  in  foe  of  his  lands  holden  by 
knigfl-service  to  the  use  of  such  person  and  persons;  and 
of  such  estate  and  rs^att^s,  &c.  as  he  shall  appoint  by  his 
^viil,  in  this  case,  by  x)pcrati()n  of  law  the  use  and  state 
vtsts.  i?i  thi'  feoffor,  and  he  is  seised  of  a  qualified  fee.  In 
this  case,  if  the  fenlfor  limit  estates  by  his  will,  by  force 
and  according  to  his  pt)  -  er,  there,  the  uses  and  estates 
gro^^  ing  out  of  the  feoffment  are  good  for  the  whole,  and 
the  laf?t  wiji  is  but  directory  (h).  But  in  that  case,  if  the 
feoffor  had  devised  the  land  (as  ow.rer  thereof)  without 
any  reference  to  the  fcoffnient  and  power  thereby  given, 
tlifn  taking  effect  by  the  will,  it  is  void  for  a  third  part. 
But  if  he  had  formerly  conveyed  two  parts  to  the  use  of 
his  wif ',  &c  and  aft  r  devi^ed  the  residue  by  his  will, 
^vithout  any  reference  to  his  power  by  the  *feoffme!it,  118  «. 

yet  this  will  enure  to  declare  the  use  upon  the  feoffment, 
because  he  had  no  power  as  owner  of  toe  land  to  devise 
any  part  of  it  (7)  But  if  the  feoffment  had  been  made 
to  the  use  of  his  hst  will,  although  he  deviseth  the  land 
with  reference  to  the  feoffment,  yet  it  taketh  effect  only  Q'^^'  ^^) 
by  the  will,  and  not  by  the  feoffment  (8).     All  which 

(fi)  A <lj«n]»e J  ace  m  Mi/llonami  shall  operate,  where  it  may  toke 

tiuttvidt,  \V.  Jo.  7. — [Uarjp*.  n.  5.  effect  in  two  ways,  thai  is,  either  na 

lllh.]  tlie  execution  oi  a  power  derived 

(7  This  wa?  the  point  adjud^eil  from  interest,  or  a.- the  execution 
in  Sir  Kd«rard  Clere*s  case  ;  ami  of  a  power  not  arisin;;  from  mte- 
though,  as  the  whole  of  the  land  retly  hni  ipeeiftlli/ n served.  In  the 
is  nrivv  devisable,  the  doctrine  oC  great  caso.  of  Commendams  the  doc- 
that  case  is  no  longfer  of  conse*  trine  is  Wf^ll  explaii<ed  by  Lcird  } to- 
que }C9  m  respect  to  the  extent  and  bart,  and  finely  applied.  Hob.  16«J. 
exercise  of  the  power  of  devising^,  — ^[Harjji-r.  n.  1.  1 1*2  a  (141).] 
yet  it  may  be  material  for  other  [>eeai>te,  p-  691,  u.  (B).]-[^rf'] 
purposes;  for  it  comprehends  a  (*i)  The  distinctio  here  m  .la, 
general  rule,  settling  liow  aa  aot  between  a  feoflizieut  to  ifie  use  of  a 


(&t5;*  ai-i  *iranj  ether  pcIsU  of  ictrlcate  a&d  2 

iLg  joa  2Lail  more  i^rgelj  itai  in  oj  SeportL 

J  II  ^  ^«y  If  a  maa  derisetfa,  either  bj  specjl  ::jflBe  cr  s^ 


r>-.  rf'  .#*/:•  /T-i'i.ri^  rally.  i^-i»  or  cr..-«lU:I^   real  or  per^ooal.  aixi  cirtj 

';'.i?^-i«/>  v»r«r»wr'Y. '^''^•***  carif.ot  take  ir.cm  wiihoul  tbe  absent  oC  tac  ex- 

('  5  M.  V  1'.  ec'Jior^  'v;.     B'Jt  when  a  nun  is  St  lied  or'Uii^s  ia  lee. 

if7  If  6.  ^  2  n.  4-  '  ^ 

n  ^i  K  4.*l.|         •'^^^  rir-vivrlii  tfje  same  iii  fte,  in  Uil,  for  Ue,  cr  fory 
^**-*-^*'»-  the  devi*«e  shall   enter:  for  in  that  case  toe  execi 


have   no  metl-jli'.^  irerewith.     And  In  tr.e  case  of  a 
tI<^  by  will  of  UrJs,   wL-wreof  the  deviser  is  strised  la 
(r  4  Mar  Br  UL      ^^^*  ^^*^  freehold  Of  intenrsl  in  law  is  in  y,  the  derisec 
!>••.»'-;  4'^.  before  he  doth  eiiler,  and  io  that  case  noiiilr^ir  Vy  »*•*' 

3*  %••  r:  »•  3  t  J.  ^*'^ff  »*•-?;  *''d  to  iije  estate  or  u.ttrresl  dev.ae^  de^cecdetn 
lVi».y  i-  -''  ^••;  to  the  h«-ir.  lint  if  the  heir  01  me  devisor  ecter^th  and 
mt-'.^n.  \'i.r',**r.  holdfth  thc  dcvisee  ojt,  he  may  enter  as  L;:L.etos  sect. 
r/j  M.  f.-  Drvi^t^  iz.  i57j  saiih,  or  have  t>is  writ  c«i]!cd  ex  grari  quatrda ; 
BrtU'/-..  foi.  ^lib.  and  Uiis  writ  (wit;*out  any  parti cutar  u>*^}  is  incident 
(Pr^,  ^  ;<;  b.  Cro.      to  the  custom  to  devise  ;  for  olf.erwise,  if  a  descent  were 

east  betore  the  devisee  did  enter,  the  devisee  2»i.ouid  have 
DO  remedy.  After  an  actual  pos^ssiun  this  writ  lieth 
not ;  for  then  the  devisee  may  have  bis  ordinary  remedy 
by  the  common  law  (a). 

loMi  vi '/.  an !  rj/:\e  to  tytck  rnuas  the  \er  caw.  it  w«rt  f^T  fixal^r  oe  an. 

feoft.r  tf'Ouli  ofipmivt  hf,  iajf  fi^/,  cI\h'T  f  *It  {.  The  reaionin^  m  nip- 

tet-mi  extremeW  suMle.  However,  port  of  The  dictirrtian  will  t^efeond 

Lori  Cosie  Tf  iifrt*  it  a*  a«Joi*«^i  ty  ?'  te,  ^|   b.  and  mwe  at  lar<^  in 

thft  ju-!r«  in  Sir  Kdwnrl  (J<r*»'f  Mo.  516. — IHar^r.  n.   2.    112  a. 

ca*€;  aiMj,  acronlinjr  to  %!'•«) re,  the  (14*2\1 

Kirn*»  point  was  a-ij'j  l^eJ  in  Jiatt^y  >ce  ar.te,  271  b  p.  590.}-{Ei] 

aiil  7>i  i/wn.  Mo.  278.     Bat  then  ('^   Ace  Perk.  lecL  4^"  570. 

as  to  the  former  •f  these  cases,  the  an^i  572,  to  $76.    The  other  antbo- 

opj.iion  on  this  poiat   mu*t   have  rities  relative  to  this  doctrine  will 

been  extra-julitial,   the  feoffment  be  fonnU  in  Vin,  Abr.  Dfrise,  A.  i. 

ha V II  ^  h'-eti  to  turh  uits as  shouM he  and  ( >nii.  Dij.  AdmiutMtrmiunt^  C. 

I'piKnntr  J  b\f  xnlU  and  not  to  tht  use  5. — [ilargr.  n.  6.  1 11  a.1 
<y  //m;  tri/i  t/«f (^;  and  as  to  the  lat- 


f  A)  As  to  the  writ  of  fxgravi  qwtrela^  see  ante,  toL  1.  p.  396,  n.  (E). 

With  re-prcl  to  devises,  it  may  be  farther  remarked,  that  a  deviae  im- 
port* a  consideration  in  itself,  and,  therefore,  caanot  be  arerreJ  to  be  to 
tJje  use  of  any  other  bat  the  devisee.  Hence,  a  devise  of  lands  camot 
be  averred  at  law  to  be  in  bar  of  dower,  jointure,  or  any  other  ri^ht 
or  interest  to  which  the  devifee  is  eniiUed ;  thoa«;h  in  equity,  we  hare 
fetn,  a  devise  is  Bomrtiaw  considered  w  a  satifJaetion.    Ante,  vol.  1.  p. 
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*  Testamenfum,  is  (as  is  said  before)  tesiaiio  mentis  (646)* 

riO.)  and  is  favourably'to  be  expounded  according  to  the  112  a. 

.  r  .      .     .  .  r  J        A'l.       i:      •  '         «.•     Construction  of  devtr 

meaning  of  the  testator.     In  contractibus  benigna^  *tn  ^^ 
ieatamentisbenignior^  in  restiiutionibits  benignissima         *112  b. 
interpretatio  fadenda  est. 

TestamentAim^  i.  e.  testatio  mentis^  which  is  made  q22  b. 

nV'llo  praesentis  metu  periculi,  sed  sold  cogitatione 
mortalitatis.  Omne  iesiamentum  morte  consumma- 
turn, 

nAND  if  a  man  at  divers  times  makes  divers  tester      LITTLETON. 
tnents,  and  divers  devises^  4*c.  vet  the  last  devise  and^f^^}^^^'  112  a.] 

.  1  »      » •  I  rViitrt  there  ore  seve^ 

imll  made  by    hirn  shall  standi  and  the  others  dreralwtUt^ortuoinc^- 

■1     'jfi-i\  tiitent  devitta^  the  lout 

^Old  {II).  ordii shall slaruL 


112  b. 

"  Divers  testaments.^^    For  voluntas  testatoris  est  2  H.  5. ».  2  H.  3. 22; 
ambulatoria  usque  ad  mortem  (as  hath  been  said  ^e-^^*^^^^*^^^^' 
fore)  and  the  latter  will  doth  countermand  the  firsts  And 
it  is  truly  said,  that  the  first  grant  and  the  last  will,  is  of 
the  greatest  force. 

'*  Divers  devises j  4'C."  Here  by  (4'<^.)  is  to  be  under- 
stood as  well  devises  of  chattels  real  or  personal,  as  of 

(10)  See  the  note  on  this  sort  of  (11)  The  words  and  the  others  art 
elymolog^y  in  fol.  110  a.  (ante,  vol.  void  are  not  in  L.  andM. — Roh, — 
l.p.60.  n.  6.)-[Harg;r.  n.7.  112  a.]    nor  P. 


Oil*  »•  110.  6  Cm.  Dig:.  9.  DeTises  are  void  ag^ainst  creditors ;  except 
devises  for  payment  of  debts  or  children's  portions,  pursuant  to  a  mar- 
riage-settlement. Stat.  3  W.  &  M.  c.  14.  e.  2,  3  &  4.  Ante,  vol.  2.  p. 
237-239.  n.  (O).  Devisees  are  entiUed  to  aid  in  equity,  for  a  discovery 
of  the  deeds  relating  to  the  estate,  and  to  have  them  delivered  up  as  fol- 
lowing the  lands.  Duchess  of  ^eivcasile  v.  Pelfiam,  3  Bro.  P.  C.  460. 
A  devise  need  not  be  proved  in  the  ecclesiastical  court,  althous^h  it  is 
usiinlly  done.  Cro.  Car.  296.  Where  it  relates  to  lands  in  Middlesex 
or  Yorkshire,  it  may  be  registered.  • 

With  regard  to  the  persons  who  may  demise ;  it  is  observable,  that  all 
persons  seised  in  iee-simple,  and  who  are  capable  of  disposing  of  their 
estatcs  by  any  conveyance,  inter  vivos^  may  dispose  of  them  by  will.  See 
ante,  chap.  32.  and  the  notes  there.     6  Cru.  Dig.  12-16.     As  to  what 

Sirsons  may  be  devisees,  see  ante,  vol.  1.  p.  188 — 190,  n.  (G).    6  Cru. 
ig.  16—18.    And  as  to  what  property  may  be  the  subject  of  a  devise, 
see  tote,  p.  636, 7.  n.  i^)*^Ed.] 
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freehold  and  inh<-ritance :  also  that  in  one  will    where 
there  be  divers  devises  of  one  thlnc^,  the  List  devise  la- 

koth  pLice.     Cum  duo  inter se  pngnantia  reperiuntur 

hi  tcstamento^  tdtimum  ralum  tsl  {\i)  (a)  (c)- 


(12)  Thoro  is  a  ^^eat  contrariety 
in  llh^  ooo^*,  on  t!ie  ell'eot  o»  l^vo 
inroti  -i'M)t  'l.>viie«  in  the  saine 
V.!!.  Soma  !u>l<l  with  Lor  I  Co  ce, 
that  the  <.-co(il  d^vjj'e  revoicr»3  tho 
{\vA.  Plow.l,  541.  OthfTs  think, 
that  both  devi>>«  are  vokI  on  ac- 
count ot  th*  r'»u  iirai'cy.  O'.v.  84. 
But  t/ie  oDJiii^M  -tup  .orted  by  V\b 
ffr-»;it«'.*t  'Um  ><^r  ol"  aui'ioriti""  is, 
that  t^i*  lw»  .ir»\  i^o  '5  -ihill  la<«i  in 
inoi'*ti^»,  Thr>  aut-inrities  for  jui»l 
a2r>»i'i"«t  IjOpI  Culv'^'s  o')iiii»n  are 
tv.l  coll»('f!«l  anil  airt'ij^-' J  i'l  a 
not"  in  th(?  rt).'^.''!!  c.lit:o'i  ol'p.ow- 
den.  S-^o  pti^f!  .5  11. — A.",)  iniinirst 
tho'c  wlio  tiiwik  thit  l.oth  !<•»  !-ica 
shall  oiH'rate,  t^i^r-'  >«  so  v  i.tf-r- 
e:!f''!  a-.  <o  thr*  itibmikt  hi  Wi.rh  tXia 
two  tlpvi'^-^es  r)ii.;"it  to  talc  In 
ftitji'-*  of  'li«^'  ul  !  .)o,)!ts  it  is  Paiil 
^f«'j  TulSv,  ('lat  III  TO  shall  he  a 
jonit-teiui  ";y.  tiut  aci^-or  hoi^  to 
tlic     moderfj     opinion,    atid  as  it 


seem*,  the   best,  there  "will  be  4 
joiiii  tt>naacy^  or  a  tenancy  in  c»ia- 
Qioii,  acrordm^  to  tha  words  used 
in    liinit)n«^  itie  two  estates  ;    by 
whici  wn  j^resuiiie  it  if  oieHtif,  that 
if  thf  two  estate.-  jiven  by  the  will 
have  the  uniiy  or  sameness  of  io^ 
tprr»!?t  in  ooiiit  of  quantity  wsential 
to  a  joint-tenancy,the  Jevi*€»e*  s^.aII 
be   joint-tenuMt<s,     but    otherwise 
shall  be  tvnants  in  common.     See 
3  Atk.  493.— [Har-r.  n.  I.  \U  b. 

(»^'9-l    .... 
[That  if  a  thin^r  be  g;iTen  in  one 

part  of  a  will,  to  one,  aotl  ui  an* 

other  part  to  a.iotiier,  the  devisee* 
sJjull  take  in  iiioictie*,  see  aec  £«/- 
Hoards  V.  SijmotiSs  6  Taant.  fHI 
nr^.  But  the  general  rale  15,  that 
of  two  illcoll^ifetent  limitation.^  in  a 
wii!,  the  In'.ter  prevaila.  See  iT^fc- 
hum  V.  iyjkfuun^  18  Ves.  421.]-- 

^13 


I15UO  Ol  uie  proprr'.y,  wiioro  t'irrf  is  no  lalf-nt  amlj^aitv,  9ee  Pee  v. 
lcirn;rtrrll,  \i\  \'p<..  46*^.  /'',),/;}m  ;/<  v.  Poi,nlz,  I  Hr  ■.  C.  C.  473.  U  tlhy 
r.  il  cl'r/.  i  V^'s.  cV:  H.  K^'J.  /^o.,, .].  Oxendm  V  OnchtMUr,  4  Dow  63. 
V,  ii,'J\/rrf^!l  V.  /./.ro//,  4  vjnul.  cV:  --.  5">0:  jrrwr  wh  -re  the  subKTi  ol' 


(\j    That  a  will  in  not  to  hr-  con^tni^il  by  «om«t'iina:  dehors^  as  by  the 

stato  ol  tiie    proprrty,  whoro  t'irrf  is  no  lalf-nt  aml:i;faity,   see  Prze  v. 

V. 

Jk 

the  Acvise  ;-  A  -^oriSfd  oy  voiry-nrv  to  >o;jic  extnn?ic  fact ;  for  (hen  ex- 
triiL-ic  ♦*v'i.lt-<.o»»  aiM-t  he  adtwU  -A  to  a-cpi  tnin  the  fact,  and  so  toa«corti»;i 
theauhjcct  oft!ie  ivi<p.  ^S.iirffh.-d  v.  ChirUcsf^r,  \  Men?. 633.  That 
no  avM-niPMt  i«  aPow-d  to  Px:>lrnM  wAU,  sfp  Flowd.  C45.  BerlitT.  Lori 
Ft'iilk!rrni,SA\'<.  ZM,  Urou^hfon  v.  KrriwiUm,  7  Bro.  P.  C.  4Ct.  Ht 
vid.  J{  \  c?.  j.iii.  n.  Rut  WMPpri  thrre  is  a  latent  amhisrniiy,  an  avennoiit 
siiijiortod  by  parol  evidonco  is  adini«sihlo;  as,  if  a  teMator  having;  two 
»oti«  of  tiie  m:uu(^  of  John,  devises  :?eiienillv  lo  his  sou  John,  there%rol 
cvidooce  will  bo  aim  M^d  to  prove  which  John  tho  testator  meant-  5  Co. 
C8  h.  ->  Aik.  o7^.  liarnx  v.  Bishop  of  Larrohi,  2  P.  Wms  13  >.  Ct  vid. 
C\'ir:lrsji  V  CftriUs.t,\  v]pnv.3J.U.  Otff,  d.  Oxmrfoi  v  CAi>A,*i/cr,  siivra. 
Auto,  vol.  1.  :j.  149.  n.  (9)  and  (IT),  and  casos  there  cited.  Wh-re  \^rA 
avc-rm-nts  are  alloved  to  exuiain  a  will,  thev  mav  be  encountere-l  ty 
I  arol  avermonts.  Junf.f  v.  AVt  . •  /n.  I  Bl  R«;').  6i)'  7Yiom«*  v,  Thomas 
6.  T.  11.  fJTl.  Lanijh-.tin  v.  ii(fn(forJ,  'i  Meriv.  6.  It  is  alsa  a  <-eneral 
I'll'.,  with  rp'>:ard  to  the  constrtictu.n  of  wills,  **that  the  tes^tator's^metin- 
UU'  n  to  be  collerteri  froTi  the  will  itself;  takin^:  i«»  aid  the  geiier.d  rul -? 
of  connruoJuMi,  establisiad  by  daoision  ;  tliat  the  court  is  not  to  make  a 
Avjll.bnt  to  declare  the  p'ain  meHnin^ofthe  word.v'  Per  Pliim^^r  V'C 
jVnd  V.  Htslon.  2  Ves  k,  B.  '271.  Kt  vid.  O'D^U  r.  Crane.  3  Dow  bl! 
6M.  To  authorize  the  rcj«^ction  of  wonlr  in  a  wdl,  there  must  be  an  ab- 
solute imi>ossibility  of  coiiatruin<j  the  wUl,  those  wordj  boenj  retaiaeJ. 
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The  mere  improbability  that  a  testator  coald  hare  meant  what  he  hat 
expressed,  neither  amounts  to  a  caase  for  rejection,  nor  renders  the  de- 
vise void  for  nneertainty.  Chambers  v.  Breeilsford,  2  Meriv.  25.  And 
mooBtrenient  consequences,  not  in  .the  contemplation  of  the  testator,  at 
the  time  of  making  his  will,  are  not  sufficient  to  authorize  a  yariation  or 
interpolation  in  the  terms  of  a  bequest ;  where  those  terms  are  in  them* 
selves  dear  and  iqteUigible.  Smith  ▼.  SinatfieUL,  1  Meriy.  358.  Et  yfd. 
SD^ftU  ▼.  Chidt^hmidt^  lb.  419.  So  on  the  other  side,  where  a  testator 
Kas  attempted  to  ^  ye  to  all  his  grand-children,  and  also  to  postpone  the 
period  of  resting  till  twenty-fire,  which  are  two  objects  legally  incon- 
sistent ;  the  court  cannot  choose  between  these  inconsistent  objects,  so 
to  give  effect  to  the  one  and  disappoint  the  other.  Leake  y.  Robin^ony 
2  Meriv.  388, 38a. 

As  to  ^Hiat  Words  in  a  will  are  sufficient  to  pass  an  estate  in  fee-simple, 
see  ante,  roi.  1 .  p.  498, 9.  and  the  notes  there ;  an  estate  tail,  ante,  rol.  1 . 
p.  64r,  8.  n.(N)  ;  an  estate  for  life,  ante,  vol.  1.  p.  18.  n.  (G),  p.  499. 
n.  (P)*;  and  estates  io  joint-tenancy  and  in  common,  ante,  vol.  1  p.  774> 
5.  n.  (I). 

With  respect  to  void  derises ;   it  may  be  observed,  Aat  where  the 
testator  devises  what  the  law  already  gives,  or  in  mortmain,  or  where 
any  fraud  has  been  practised  on  the  testator,  the  deyise  is  void  ab  initio. 
As  1st,  where  the  testator  devises  lands  to  his  heir  at  law  in  fee,  in  which 
case,  we  have  seen,  the  heir  will  take  by  descent.     Ante,  vol.  2.  p.  185. 
n.  (2).    Plowd.  545.    2  Saund.  7.  n.     1  Stra.  487.     Welby  v.  Wclby,  2 
Ves.  Se  B.  190.     And  that,  although  the  devise  is  charged  with  the  pay- 
ment of  debts.    Hatfmoorih  v.  Pretty^  Cro.  Eliz.  833.  919.    Ciarke  v. 
.Smithy  Com.  Rep.  7%    Mien  v.  Heber,  1  Bl.  Rep.  22.     But  the  devisee 
itaust  be  sole  heir ;  for  if  he  is  only  one  of  the  heirs,  be  will  take  under  the 
devise.    Reading  v.  Royttdny  1  Salk.  342.  2  Ld.  Raym.  829.  Com.  Rep. 
123.     And  a  difference  in  the  estate  will  render  the  devise  good.    Ante^ 
vol.  2.  p.  185.  n.  (2).  Plowd.  546.   Seott  v.  Scott,  Ambl.  383.   Cro.  Elii. 
431.  BeareU  ease^  1  Leon.  112.    But  it  seems,  that  a  derise  to  the  heir 
and  another,  as  tenants  in  common,  will  not  prevent  the  heir's  taking  his 
moiety  by  grant     Feam.  Op.  128.  6  Cru.  Dig.  148.    2d.  Devises  to 
^^aritable  uses.  Ante,  vol.  1.  p.  188 — 190.  n.   A).    3d.  Where  fraud,  or 
circumvention,  has  been  practised  on  the  testator,  or  where  he  was  inca- 
pable of  making  a  will  n*om  weakness  of  mind.    But  equity  will  not, 
on  tiiese  grounds,  set  aside  a  wiU,  but  will  direct  a  trial  at  law  on  the 
issue  of  devisavit  vei  mm.    Kerrich  v.  Bransby,  7  Bro.  P.  C-  437.    Webb 
V.  CUtverdon^  2  AAe.  424.    And  in  order  to  set  aside  a  will  for  fraud,pa- 
rol  evidence  may  foe  given  of  questions  asked  by  the  testator  at  the  time 
of  executing  his  will.     A  deyise  may  also  become  void  by  an  erent  sub- 
sequent to  w  will ;  as  where  the  devisee  dies  before  the  devisor,  the 
devise  becomes  void.    Brett  v.  Rigden,  Plowd.  341.    Fuller  r,  FuHer, 
Cro.  ElisB.  422.  Button  v.  Simpeon,  2  Vern.  722.  Wynn  v.  Wi/nn,  3  Bro. 
T.  C.  95.  OoodrigJit  V.  Wright,  1  P.  Wms.  397.     1  Stra.  25.    10  Mod. 
310.  Warner  v.  White,  3  Bro.  P.  C.  435.    And  a  republication  of  a  will 
after  the  death  of  a  devisee  in  tail,  will  not  give  any  estate  to  the  issue 
of  the  devisee.    Doe  v.  Kelt,  4  T.  R.  601.    A  devise  may  also  be  void 
for  uncertainty ;    as  where  it  is  impossible  to  discover  from  the  words  of 
fhe  will,  to  whom  the  estate  is  given.     T%omas  v.  Thomas,  ^  T.  R.  671. 
Leigh  V.  Leigk,  16  Ves  92.     Barlow  v.  Bateman,  3  P.  Wm.  65.   4  Bro. 
P.  C.  194.  Ppot  V.  Pyot,  1  Ves.  335.  iloe,  d.  Hapter  v.  JoinoiHe,  3  East, 
X72.    Jones  v.  Hancock,  4  Dow.  198,  199.  S03.    So  a  derise  may  be 
void  for  remoteness.    Leake  v,  Robinson^  2  Meriv.  363.  Proctor  v.  The 

Bi^  of  BaOi  and  WdU^  2  H.  Bl.  358.    Infra,  n.  (C). [Ed.] 

(C)  Before  the  close  of  this  chapter,  it  may  be  proper  to  advert  to  the 
doctrine  of  Executory  Devises ;  which  seems  to  have  originated  in  the 
iadulgenoe  shown  to  testators  in  effectuating  their  Intentions,  whereby  the 
judges  Were  induced  in  cases  of  wills,  as  ^TeH  as  in  limitations  of  uses, 
to  dispense  with  the  strict  rules  of  the  eoiiimon  law,  eccoiding  to  which 
no  remainder  could  be  limited  over  after  an  estate  in  fee-siaiple,  nor  a 
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bwtkHao 

f  Bon  A  P.  SW. 
Cnmm  T.  Xnrmirf,  t  ManiL  161. 
Ummftm 
FeOt  T.  ^rw% 
PL  61a,  51«.  ■.  (7). 
M  m  MMB  o^  crastinc  popetnitia,  it 
4eTiM  Mdrt  TCit  vitbio  Um  eoapMi  of  •  life,  or  lirci  JB 
ly-iMycMtMd^  nine  MBtla  after.  Pcib  t  SrMm,  apra.  F«0^  t. 
l£en«,  frae.  a  Ch.  e7.  7V9^,4.tei£4v.  ^irfUE.SMad.389.  Sfcw 
pAou  T.  SiepkmA,  Forr.  32S.  X.«dbe  t  BMimmm,  2  Mcrir.afil.  Fv 
Um  praidple  oo  wtuch  daw  Uauti  have  baeo  fiiad,  see  Mr. 
■ceoad  arnBCDt  »  the  TfrrHnrttr*  caoMs.  p.  ST.  ante,  vU.  1. 

al6.  B.  (7).    A  deriM  afttf*  a  gaocral  fiulnre  ti . 

reaMta,6Cni.I>%.449;  aadwahay  ■atn,ffcittha^qnai**d|Mg  wilh- 
•ot  kMia,"  or  *  withoot  laavi^f  anj  iMM^** ««  CMi<iUHl,  aa  la  fha  ft«e> 
JhoUftoBoana  djrin^ witbovt imo  ^encrail^  Vy  vhid&  there  wmjht 
luM  a  lailaia  ^  MM.  anta,  roL  1.  p.  54&  d-(N);  thavhaila 


mi     ^  ^ 

tba  pmaal.ortata  it  ■  difarant,  for  than  &a 
ftnwd  to  aaan  a  d jinp  withoot  iMro^  Moa  a 
wfakfa  diflamea  in  tba  caae  of  pafwaahy  it,  in  aider  to 
darifaoror.whichotbarwiM  would  bo  too  rcBMta.  AtAt. 
IP.  Wat.  663.  jf  IMmjoa  r.  HuldkmMR,  3  P.  Wm.  S81.  .S^tcfMyT. 
Slencftanie,  S  Voa.  61S.  £ari^Ste/arrf  t.  BicrUe^  IIhL  180L  £M^r. 
FTa/lare.  IbkL  im  Ami(  t.  5iuJ2,  S  Atk.  616.  Sktfidd  r,  Lgri  Own- 
rp,  3  Atk.  386.  i>aiiJ9  r.  OfjfUAt,  4  MauL  ft  S.  61.  CraaftrT.  />e 
Fan^ea,  9  Vai.  197.903.  Tho  naeoo  whcrefrre^  ia  tba  eaaof  a  dcTiae 
aflaade  of  mbaritaooe  toaoa,  or  to  ooa  and  ha  heuB,  and^fttdie  wtlftauf 
ft«iie,thaD  to  anotbar,  tba  rabeaqnaat  words,  •^if  ha  die  withool  iaae,'* 
•ban  aitbar  redooa  or  oBUfigc  bk  artata  to  aD  arfaia-tail,  k,  bacaua  tivej 
ara  Mppawd  ta  bo  iosartad  io  hwvar  of  tboiiMie,  that  thijdiallbaToit; 
and  tba  intaot  iball  take  i^aca.  &  C.  4  MaiiL  A  8. 6C  Inthocaaof 
a  deriea  id  ist,  with  an  esecntorj  devha  orer,  enitesj  attarhae  on  the 
6iit  ottate^  and  m  not  dafcalad  by  its  datanniiMitinn.  HadheartA  t.  nfr- 
iteO,  1  CoUac  Jar.  331  Anta^  toL  1.  p.  661.  n.  (G). 
Tba  Sd  tort  of  exaeatory  daviaea,  » that  of  a  darisa  of  a  frediold  eh 


tfcta  to  comaaneo  mfiUvn;  a  where  tba  dariar,  witboal  dapartiqs 
with  the  imaadiata  lea,  pjm  a  fiitiire  aetata,  to  aria  eithar  upon  a  eoe- 
tiafeoej,  or  ata  period  oertain,  impraeaded  by,,  or  not  havii^tbaie^ 
fointe  coimajdoo  with,  any  iaaadiate  freabold;  to^To  it  efieet  a  a  re- 
aaindar.  Faam.  El  Dor.  4tb  ed.  17.  ti.  Pay'tf  eoic,  Cro.  i3iK.87& 
CkHb T.  AaCA,  1  Lotw. 798.  1  Fiaea.  f44.  lWila.206.  Dariai 
oftbisiortaraeoaMtiiiMaiapportadaraaainden.  Sao  Pur^oy  ▼- J^ 
gen,^  Sawid.  380.  Z>oe,  d.MuM9eUY.  Morgan,  3  T.  IL  763.  AM 
whanrar  tba  Antdaria  aao  be  oooitrttad  to  pas  an  estate-tail  onl;^  tbe 
dariaoTtrwm  badaaaadniwwuidar  czpecUnt  on  tba  datflrauoatioa 
«iff!bal€«tftt»>«iKtB^Q«liDCSBe!itarydiiTia.    »pMing  r.  ^mUing^ 
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Cro.^'Car.  185.     Wealthy  r.  BoniUt,  Rep.  Temp.  Hardw.  S58.    !>•<»  d. 
JifuMeil  ▼.  Morgan,  supra.  Ante,  rol.  1.  p.  547«  S.  n.  (W).    Ezeoatory 
devises  of  this  sort  must  rest  within  the  same  time^  as  was  mentioned  ts 
be  prescribed  tor  those  of  the  first  iaod.    But  it  should  be  obsenred, 
tbttt  *^  bj  the  time  of  vesting,"  is  meant,  the  Testing  of  the  freehc^d.    For 
although  land  should  be  limited  for  along  term  of  years,  with  remainder 
to  the  unborn  son  of  a  p^rion  then  liring,  this  executorj  devise  to  such 
unborn  son  would  be  good ;  because  the  resting  of  the  freehold  is  con* 
fined  to  the  period  of  a  life  in  being :  for  upon  the  birth  of  such  son,  the 
freehold  will  rest  in  him ;  or,  upon  the  dieath  of  such  person  without  any 
son,  it  must  vest  somewhere  ^Ise,  subject  only  in  either  case  to  the  pre- 
ceding term.    Oore  r.  O0re^  2  P.  Wms.  38.    When  an  estate' is  devised     * 
to  a  person  upon  an  event,  which  is  too  remote ;  a  devise  over,  depeBd<^ 
ing  on  the  same  event^  is  aiso  void.     Proctor  v.  Bishop  of  Bath,  2  Heoi 
Bl.  358.     Earl  of  Chatham  r.  ThthiU,  6  Bro.  P.  C.  451.     1  Ves.  134. 
So  a  devise  aller  fiiilure  of  the  issue  or  heirs  of  A.,  where  no  estate  tail  is 
already  vestec^or  given  by  the  express  words  of  the  will,  or  arises  by  im- 
plication, to  such  issue  or  heirs,  is  void  in  its  creation  :    for  if  A.  should  , 
have  heirs  or  issue,  they  might  last  for  ever ;  and,  while  they  did,  there 
would  be  nobody  who  could  bar  the  estate  thus  devised,  so  that  a  per- 
petuity would  be  created.    Dougl.  506.  n.  Wright  v.  Hammond,  8  Yin. 
Abr.  110.     1  Stra.  427.    Lanaborough  v.  Fox,  3  Bro.  P.  C  130.  Oood^ 
man  v.  Goodright,  1  Bl.  Rep.  188.    Dougl.  507.    But  though  in  gene- 
ral a  devise jafter  a  general  fiiilure  of  heirs  or  issue,  is  void,  yet  this  rule 
admits  of  some  exceptions  :  As,  Ist.  where  a  person  who  is  entitled  to  a 
reversion  expectant  on  the  determination  of  an  estate-tail,  devises  the 
lands  to  another^  after  foilure  of  issue  of  the  tenant  in  tail ;  this  is  held 
to  be  an  immediate  devise  of  the  reversion,  and  therefore  good.    Badger 
V.  Lloyd,  1  Ld.  Raym.  5^.    1  Salk.  2S9.    Feam.  Ex.  Dev.  326.   Jonea 
V.  Morgan,  3  Bro.  P.  C.  333.    Lytton  v.  Lyiion,  4  Bro.  C.  C.  441.    2d. 
A  devise  in  default  of  issue  of  the  devisor :  which  has  been  construed  ts 
be  a  conditional  devise,  to  take  effect  at  the  death  of  the  testator,  and 
has  therefore  been  held  not  te  be  executory.  fVillington  v.  Wtllington,  I 
Bl.  Rep.  645.    French  v.  Cadell,  $  Bro.  P.  C   257.    3d   A  devise  ever 
for  life,  to  a  person  in  ette,  to  take  place  on  fiulnre  of  ipueof  the  first  de<« 
vises,  may  be  good ;   because,  the  future  limitation  being  only  for  the 
life  of  a  person  in  este^  it  must  necessarily  take  ^lace  during  that  life, 
or  not  at  all :  ^and  therefore  the  fiiilure  of  issue,  in  that  case,  is  oenfined 
to  the  compass  of  a  life  in  being.     Feam.  Ex.  Dev.  279.     Doe  v.  Lyde, 
1  T.  R.  593.    4th.  Where  an  estate-tail  is  raised  by  implication,  in  the 
person,  on  the  fiulure  of  whose  heirs  or  issue  the  statute  is  devised  over : 
in  which  case  the  second  devise  is  supported  as  a  remaindec,  expectant 
on  the  determination  of  such  prior  estate-tail.     Walter  v.  Drew,  Com* 
Rep.  372.    Jones  v.  Morgan,  supra.    Ante,  vol.  1.  p.  547, 8.  n.  (N). 

3d.  With  respect  ts  executory  devises  of  terms  for  years :— A  bequest 
over  of  a  term  for  years,  afUr  a  previous  disposition  for  life,  was  formerly 
void ;  because,  an  estate  for  life  being  of  greater  estimation  in  the  eye  of 
the  law  than  the  longest  term  for  years,  it  was  concluded,  that  the  limi- 
tation of  a  term  for  years,  to  a  person  for  life,  was  a  complete  disposi- 
tion of  it ;  and  it  was  also  considered  that  the  possibility  of  a  term's  con- 
tinuing longer  than  the  life  of  the  person,  to  whom  it  was  first  bequeath- 
ed, was  not  such  an  interest  as  by  t^e  rules  of  law  could  be  limited  over. 
1  Burr.  284.  But  such  bequest  is^now  good.  "6  Cra.  Dig.  476,  477. 
Matthew  Manning*t  ease,  8  Co.  95.  LampeVs ease,  10  Co.  46.  And  in 
like  manner  a  similar  declaration  of  a  trust  sf  a  term,  is  good.  1  Burr. 
284.  1  Vem.  235.  And  though  to  a  person  aot  m  esse,  or  not  aseertainsd. 
Cotton  V.  Heathy  1  Rol.  Abr.  612.  1  Ab.  Eq.  191.  Although  a  devise  of 
a  term  for  years  to  a  person  and  the  heirs  of  his  body,  vests  the  entire 
and  absolute  property  of  the  term  in  him,  if  not  restrained  by  subse* 
quent  words ;  yet,  if  a  devise  ever  of  it  is  nude,  which  is  within  the  rules 
established  for  preventing  perpetuities,  it  will  be  supported  as  anVxe* 
fsutory  devise.  And  the  devisee  for  Ufo  esimot  bar  the  dsvias  ever ;  ner 
will  any  labsequent  imion  ef  the  freeMi  er  ^ia]Mntafl^,,wilti  fks4nte* 
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imt  «•  pTtn  Ur  the  int  deriiee,  or  a  fedfincntfOr  other  act  < 
bT  fiich  Ant  devisee,  extin^aiih  or  alieet  the  interest  of  the  idterrar 
▼nee.  Fearn,  Ex.  Der.  55.  Hamtngton  t.  RudyartL,  cited  10  Rep.  52  a. 
Cotttn  T4  Heaih^  supra.     But  an  ezecotorj  beqaeat  of  a  term  lor  years* 
wm  well  afl  executory  demises  of  estates  of  iaberitance,  aiaai  vest  withiB  tha 
oompasiof  a  Uie  or  Lives  iu  being:,  end  tweoty-one  years  andeoaiemaBtke 
alter.    Therefore  where  a  term  for  years  is  ^ven  over,  aAar  a  genera! 
and  indefinite  foilore  of  issue,  it  is  void,  as  beings  too  remote.     Bnwfm4 
T.  Ltt^  2  Freem.  210.     Lore  ▼.  IVmiham,  1  Mod.  50.     ADdsoeh  limita- 
tioot  cannot  be  supported  as  remainders.    6  Cro.  Dig.  481     Bat  when 
there  are  words  to  restrain  the  foilnre  of  issue  te  a  life  or  livea  ia  beM^, 
and  twenty-one  years  and  9onie  months  afler,  it  is  jpood.  DuSu  wf  /fm^ 
rMt  ease,  3  Ch.  Ca.  1.     PoUezf  223.     Lamb  v.  Ardier^  \  Saik.  22a. 
FUtchtrs  ease,  I  \h.  Eq.  193.    Lmg  v.  BiaekaU,  7  T.  K.  100.  And  the 
court  of  chancery  has  very  much  inclined  to  lay  hoikl  of  any  worde  ia  a 
will,  to  restrain  the  generality  of  the  words  *^  dying  without  iasnef^*  aad 
confine  them  to  dying  without  issue  liring  at  the  time  of  the  perBon^ 
decease,  in  order  to  support  the  intention  of  the  testator :  by  which  oe»- 
strudion  the  devise  over  becomes  valid,  being  confined  to  the  period  of 
a  lifo  in  being.    Target  w.  Gauni,  I  P.  Wms.  4^2.  Forth  v.  Ckt^mumf  1  P. 
Wms.  663.  Alkvisok  v.  Huirhimon,  3  P.  Wms.  258.  Goodiide  v.  Pegdai, 
2  T.  R.  720.  IVtlkifuan  v.  iy'ouik,  7  T.  R  555.     But,  in  deviaes  of  lenB% 
there  is  no  distinction  between  words  giving  an  express  estate-taiL,  or  by 
implication,  Feam.  Ex.  Dev.  2S3.  1  P.  Wms.  433.  3  P.  Wms.  268;  aor 
bet«eeo  a  devise  to  one  for  life  expressly,  and  if  he  die  without  isioc, 
remainder  over ;  or  to  one  indefinitely,  and  if  he  die  without  issue,  re- 
mainder over.    Lcve  v.  fVindham-,  supra.     Clare  v.  Clart^  Forrest  21. 
Feam.  Ex.  Dev.  273.     An  executory  devise  of  a  term  for  lile  to  a  perseo 
ta  eiM,  to  take  place  upon  a  dying  without  israe  of  another,  is  good ;  be- 
cause, the  future  limitation  being  only  for  the  life  of  a  peiaon  sa  esse*  it 
must  necessarily  take  place  during  that  life  or  not  at  all :   aod  therefore 
the  failure  of  issue  is,  in  that  case,  confined  to  the  compus  of  a  life  in 
being.     OaktM  v.  CfwilfoHt,  PoUexf.  38-     £t  vid.  3  Atk.  449.    Dt  v. 
I4fde,  1 T.  R.  693. 

t  With  regard  to  executory  devises  in  general,  it  may  be  further  ob- 
served, that,  where  one  limitation  of  a  devise  is  executory,  all  the  subse- 
quent ones  are  so  likewise.  Feam.  Ex.  Dev.  334.  Carth.  310.  Gore  v. 
6er«,  2  P.  Wms.  23.  A  preceding  executory  limitation  may,  however,  be 
uncertain  and  contingent  ;  when  a  subsequent  one,  though  to  take  eSect 
in  future,  may  not  be  uncertain  or  conditional  (otherwian  than  in  respect 
of  the  possibility  of  its  expiration  before  the  former  vests  or  fells) ;  but 
may  be  so  limited  as  to  take  efiect  either  in  default  of  the  precedii^ limi- 
tation taking  efiiect  nt  all,  or  by  way  of  remainder  after  it,  if  that  should 
take  efiect.  In  eithe/  of  those  eases  it  must  vest  at  the  time  appnnted 
for  the  preceding  limitation  to  vest :  for,  should  the  preceding  limitation 
foil  of  taking  effect,  the  subsc4|uent  one  will  then  vest  in  possessioD : 
should  the  preceding  take  etiect,  the  subsequent  one  will  at  the  saaie  time 
Test  in  interest  as  a  remainder  upon  the  preceding  one,  and  then  beoome 
liable  to  the  same  modes  of  destruction,  to  which  oth^r  reBMindefs  of 
the  same  kind  are  subject.  Broicnncord  v.  Edtemrdsj  3  Vea.  243.  SotUhigf 
T.  Sionehouse^  2  Ves.  610.  A  distinction  must,  however,  be  made  be- 
tween cases  of  this  nature,  and  the  case  where  a^tator  devised  to  B.  his 
son  and  heir ;  and  if  he  died  before  twenty-one,  and  without  issue  of  bis 
body  then  living,  the  remainder  over,  ice.  B.  survived  the  twenty-one 
years,  and  then  sold  the  lands  and  died ;  and  it  was  held,  that  he  had  a 
fee-simple  immediately :  for  the  estate-tail  was  limited  to  arise  upon  a 
contbgency  subsequent  CoUinton  v.  ffrtgki^  1  Sid.  148.  And  alss^ 
where  a  person  devised  lands  to  hu  wife  till  his  sou  came  of  age ;  aod 
then  that  his  son  should  have  the  land  to  him  and  his  heirs;  and  if  be 
died  without  issue  before  his  said  age,  then  to  his  daughter  and  her  hein ; 
this  was  held  to  be  a  good  executory  devise  to  the  daughter,  if  the  con- 
tingency happf^ned ;  and  if  be  lived  to  tweaty-one,  theugfa  he  after  diei 
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wilbMit  iMue,  •r  Wt  iMiw  though  ha  dM  hctMre  twwtf -ote ;   y«t  the   . 

d»agktM"ifu  n«t  to  have  tho  huod,  booavte  ho  was  to  <Uo  without  iu«o 

and  bolbro  twenty-ono,  or  e!;M  tho  daughter  ooald  sot  take.    £t  vid.  aee. 

Mkuimtm  ▼.  Brnker,  1  Taunt.  17^    It  is  observable,  that,  in  the  two  oases 

which  have  been  last  stated*  the  deiise  to  the  son  was  in  fee,  so  as  not  ^ 

to  admit  a  regular  remainder  after  it :  whereas  in  that  of  BretMuisortf  t. 

£dwurdSf  the  first  devise  was  in  tail,  upon  whieh  Lord  Hardwicke  laid 

•o  mueh  stress  as  to  say,  that  had  the  devise  been  to  B*  end  hit  hein,  the 

ceaaatruotion  he  gave  could  not,  he  believed,  be  made ;  for  where  there 

-wta  such  a  contingent  limitation,  he  did  not  know  that  the  court  had  ohan- 

gpod  the  word  **  heirs'^  into  ^  heirs  of  the  body,"  to  make  it  so  through* 

out.     Fean.  Ex.  Oev.  6th  ed.  38(^—^2.    With  vespeet  to  this  elass  of 

cwee,  it  may  be  remarked,  that  a  devise  to  the  heir  at  law  in  fee,  vritib 

sna  exeeutory  devise  over  in  case  he  does  not  attain  twenty-one  years  of 

age,  does  not  alter  the  quality  of  the  estate^  which  he  would  otherwise 

have  taken  as  heir ;  but  he  takes  by  descend  and  not  by  purchase :  and 

the  defeasibiUty  of  the  estate,  upon  the  happening  of  the  event  which 

waa  eooiamplated  by  the  will,  makes  no  diflerenoe.   X>ee,  d.  Pratt  v.  SfV 

fitens,  1  Barn,  ft  A.  360.    £t.  Vid.  ChapHn  v.  Ltr^ur^  SB  Oeo^  3.  cited 

ibid.  641.    Btteh/^th  v.  ThvrkeU^  3  Bos.  k  P.  652.  n. 

That  a  preceding  executory  limitation  is  not  a  condition  precedent,  see 
•ate,  p.  87.  n.  (L  ^.    /eius  v.  Westecmbe,  1  Ab.  £q.  245.  Andrews  v. 
FiMam^  cited  1  Ves.  431.     Roe  v.  Weekett,  eited  1  Ves.  421.     I  Wik. 
Wr.  3  Burr.  1624.     GuUiver  v.  Wiekett,  1  Wils.  106,  Avelgn  v.  ffard^ 
1  Ves.  430.  That  limitations  over,  after  an  executory  devise  of  the  whole 
iotereat,  may  be  good  m  alternatives,  if  no  one  of  the  preceding  executory 
limitations  happens  to  vest;  but  when  once  any  preceding  executory 
limitation,  which  carries  the  whole  interest,  happens  to  take  place,  that 
instant  all  the  subsequent  limitatioos  become  void,  and  the  whole  inter- 
est is  then  vested,  see  Mastenburgk  V.  4iA.  1  Vem.  234. 304.    Higgiru 
V.  Dotcler,  1  P.  Wms<  9S.    Salk.  156.    Stanlsf  v^-  Leig/i,  2  P.  Wms.  686. 
Stephens  v.  Stephens^  Forr.  238.    See  further  as  to  the  distinction  he* 
tween  the  cases  where  a  subsequent  limitation  may  become  good,  and 
where  not,  Feam.  Ex.  Dev.  491.    Sabbarlon  v.  Smbttairton,  Forr.  245. 
That  a  limitation,  which  was  originally  a  contingent  remainder,  may 
take  effect  as  an  executory  devise ;  as  where  the  freehol((  upon  which 
the  contingent  limitation  depends,  becomes,  by  the  death  of  the  first  d^ 
visee  in  the  testator's  life- time,  incapable  of  taking  efiect :  in  which  case, 
the  subsequent  limitation,  if  the  contingency  has  not  then  happened,  shall 
enure  as  an  executory  devise,  rather  than  fail  for  want  of  that  preceding 
freehold  which  had  never  taken  efiect,  see  Feam.  Ex.  Dev.  492.  Hopkins 
r,  Hopkins^  Forr.  44.  1  Ves.  269,  1  Atk.581.  Stephens  w.  Stephens,  snpn. 
But  when  a  preceding  freehold  has  once  vested,  no  subsequent  accident 
will  make  a  contingent  remainder  enure  as  an  executory  devise :  it  being 
a  rule  that,  wherever  a  devise  may  be  construed  aoootingent  remainder, 
it  shall  never  be  considered  as  an  executory  devise.  Fearn.  Ex.  dev.498.  As 
to  the  distinction  between  exeou^ry  devises  perveHta  depnesentit  and 
per  verba  defutwro^  see  Feam.  Ex.  Dev.  503--510.  That  where  there  is 
an  executory  devise,  and  the  freehold  is  not  in  the  meantime  disposed  o^ 
the  freehold  and  inheritance  descend  to  the  testator^s  heir  at  law,  see      , 
Tayi^s  east,  Cro.£liz.  878. ;  and  also  the  intermediate  profits,  Hopkins  v. 
Hopkins^  supra.    BtUiock  v.  Stones,  2  Ves.  521 .    But  a  devise  of  the  re- 
sidue will  pass  such  profits.  Stephens  v.  St^^honSy  supra.   Bogers  v.  Gf6- 
son,  1  Ves.  485.  That  executory  interests  m  lands  of  freehold,  as  well  as 
executory  interests  in  terms  for  years,  are  devisable,  see  ante,  p.  636, 7. 
n.  (2).    reitty  v.  PinweU,  PoUexf.  44.  fVind  v.  Je^  1  P.  Wms.  572.; 
that  the  latter  are  assignable,  Thimpiand  v.  Cetlrtfen^,  2  Freeoi'  250. 
7ybM6aldtv./>ttjr«y,2P.Wms.608.     fTrighir.  fVright,  I  Vos.  409.; 
and  the  former  may  be  passed  at  law  by  fine  by  way  of  estoppel,  6  Cru. 
Dig.  552 ;  and  that  both  are  descendible  and  transmissible  to  the  heirs 
and  executors  of  the  devisee,  see  Chsmelly.  Wood,  8  Vin.  Abr.  112. 
WiUei,2n.    OoodrightY,Soarie,^Vfi\M,99.    That  in  cases  of eontin- 
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fKit'«r  ttxeentory  intmits,  Um  oourt  of  ehtnofliy  will  interler*  in  be- 
half  of  tho  penoitt  eotittod.io  Mich  ntercftB,  to  preTont  iiiire«MmaU« 
w«ite  being  committod  by  the  tenants  in  poiMHion,  lee  Giaik  v.  CoMm, 
3  Atk.  757.  Port«  toU  3.  p.  S46.  d.  (Q).  Stan^fieU  w.  Habergham,  10 
Vm.  278. 

With  reipent  to  tnists  of  aocumalation,  the  itat  39  &  40  Geo.  3.  c  93L 
enacti,  that  no  penon,  bj  deed  or  will,  ^<^«  ihall  settle  or  dispoee  of  aay 
real  or  peraooal  property,  in  sueh  manner  that  the  renb  or  produce  ahaH 
be  accumulated  for  a  longer  term  than  the  life  of  the  lettler ;  or  twenty^ 
one  yean  after  his  decease ;  or  diiriog  the  minority  of  any  perty  liringat 
his  decease ;  or  the  minorities  of  persons  beneficaally  entitled  :  end  any 
other  direction  shall  be  void,  and  the  rents,  ike.  go  to  £he  persona  entitled 
thereto,  s.  1.  But  nothing  in  this  act  is  te  extend  te  any  provision  he 
peyment.of  debth  or  for*  raising  portions  for  children,  or  touchsi^  the 
produce  ef  timber,  s.  2. :  nor  to  any  disposition  of  heritable  property  in 
Scotland,  s.  3.  The  restrictions  of  this  aet  are  to  take  effect  with  re^Mct 
to  wills  made  before  the  passing  of  the  act,  only  where  the  testator  abafl 
be  living,  and  of  sound  and  disposing  mind,  after  the  expiration  of  twetve 
*  calendar  months  from  the  passing;  of  the  act,  s.  4.  Although  s  tmst  oTac- 

cumulation  created  by  will  during  the  continoanoe  of  a  lifo,  is  rotd  un- 
der this  statute,  yet  such  trust  will  be  supported  in  equity  during  the  time 
allowed  by  the  aet«  namely,,  twenty-one  years.  Qr^jfUh  ▼.  VtTt^  9.  Vea. 
r  '  127.  Longdon  v.  <$»mfon,  12  Ves.  295.  Lemhe  ▼.  Robtnsun^  2  Mcriv. 
389.  On  the  construction  of  this  statute,  See  Mr.  Preston^s  ebaenrm- 
tioos,  in  Fearo.  ConL  Rem.  6th  edit  53tt~542w— [£ii.] 
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NOTE  I. 

.  {Pogt  2  6filM  volume,) 

The  doctrine  of  eondiHons  is  derived  to  us  from*  the  feudal  hw.  The 
Dents  and  services  of  the  feudatory  are  mentioned  by  feudal  writers*  as  condi- 
tions annexed  to  his  fief.  If  he  neglected  to  pi^  his  rent,  or  perform  hfts 
•ervice,  the  brd  micht  resume  the  iief.  But  the  paynnient  of  rent  and  the 
performance  of  feu<nd  service  #ere,  for  a  long  period  of 'time*  the  only  condi- 
tions that  could  be  annexed  to  a  fief;  and,  the  latter,  whether  expressed  or 
not,  was  alwaj^  presumed  by  the  tew ; — ^being  incident  to,  and  inseparable 
from,  Uie  estate  of  the  feudatory. — In  this  sense!  they  are  called  condidonsin 
law,  or  implied  coiiditions.-^Afierwards,  when  other  conditions  were  intro- 
duced, the  estates  to  which  they  were  annexed  were  ranked  aitiong  improper 
fiefs.— See  Sir  Thomas  Craig,  De  Jure  FeudaU^  lib.  2.  dieg,  4.  sect,  1, 2,  S. 
Conditions  of  this  last  sort  were  called  express,  or  conventionary  conditions. 
By  an  application,  in  some  respects  very  much  ibrced,  of  the  onginBl  princi- 
ple of  conditions,  that,  on  the  non-performance  of  them,  the  lord  might 
resume  his  fief,  conditional  fees  at  common  law,  and  some  other  modifica- 
tions of  landed  property,  were  introduced  as  estates  upon  condition.  These 
are  often  of  such  a  nature,  as  to  make  U  more  natural  that  a  stranger  should 
have  the  estate  on  the  non-performance  of  the  condition,  than  the  donor  :— 
and,  that  the  lord,  instead  of  being  confined  to  his  right  of  resumption,  should 
have  it  in  his  power  to  compel  the  performance  of  the  condition,  or  recover, 
firom  the  donee  a  compensation,, or  satis&ction,  for  the  breach  of  it.  But,  as 
an  these  estates  were  introduced  as  estates  upon  conditk>ns,  the  law,  where 
it  still  considers  them  as  conditions,  and  eiccept  where  it  has  been  dtered 
by  act  of  parliament,  confines  the  donor's  remedy  to  the  resumption  of  the 
estate,  and  gives  that  remedy  only  to  the  donor  and  his  heirs. — Considered 
ia  tills  sense,  the  word  Condition  has^  in  our  law,  a  much  more  contracted 
meaning  than  it  has  in  the  civil  law ;  where  it  si^jnifies,  generally,  tdl  those 
pactions,  or  agreements^  which  regukte  that  which  the  contractors  have  a 
mind  should  be  done,  if  a  case,  which  they  foresee,  should  come  to  pass. 
This  Is  the  definition  of  Domat,  lib.  1.  tit.  1.  eeet,  4.— [But^,  noU  84.] 

NOTE  II. 

{Page  6  of  thi$  volunu.) 

Ace.  I  Roll.  Abr.  410.  L.  SO.  though  it  stands  indiflerent  whether  it  be 
the  speaking  of  the  grantor  or  grantee ;  for  in .  that  ea»e  it  shall  be  referred 
to  the  grantor,  as  no  condition  can  be  reserved  or  made,  but  on  the  part  of 
the  donor,  lessor,  or  feoflR)r.  Dyer,  6.  And  it  is  immaterial  in  what  part  of 
the  deed  the  word  proviso  stands,  and  though  there  be  covenants  before  or 
after.  2  Rep.  70, 71 .  1  Roll.  Abr.  407.  I^er,  81 1 .  But  when  it  does  not 
Introduce  a  new  clause,  and  only  serves  to  qualify  orreitrain  the  generaUtif 
of  a  former  clause,  it  is  not  a  condition,    Moore,  307.  707. 

We  should  carefiilly  distinguish  between,  I .  Ji  condition,  II.  A  remainder, 
III.'  And  a  conditional  limitation.  IV .  It  may  also  be  proper  to  notice.  In 
tliis  place,  the  effect  of  a  condition,  drfeating  the  eetate  of  a  tenant  to  the 
freuipe  in  a  recotery.- 

I.  We  have  seen  that  a  condition  defeats  tiie  whole  estate ;  that  none  bat 
the  donor  or  the  heir  can  take  advantage  of,  or  enter  fbr,  the  breach  of 

Vol.  II.— 3  E 


76d  APPENDIX. 


it ;  tnd  tbat,  when  he  enters,  he  it  in  as  of  his  old  estate.  Such  n  Ae 
put  by  Littleton  of  a  feoffment  i|)  fee,  reserving  a  yearly  rent,  with  a  ooadi« 
Son  that,  if  the  rent  be  behind,  it  shall  be  law&l  for  thefieofibr  and  his  heks 
to  enter. 

II.  A  remainder  is  defined  by  lord  Coke,  ant.  14S.  to  be  <*  a  remnant  of 
'*  an  estate  in  lands  or  tenements,  expectant  on  a  particular  estate,  created 
<*  together  with  the  same,  at  the  same  time  ;*'  so  that  it  waits  for,  and 
only  takes  effect  in  possession,  on  the  natural  expiration  or  determinaiaBn 
of  the  first  estate ;  as,  if  a  man  limits  an  estate  to  A.  for  life,  and  after  Us 
decease  to  B.  in  fee,  thl**  is  a  remainder :  it  does  not  defeat,  Imt  it  ezpedt 
the  natural  end  and  expiration  of  the  first  estate  limited  to  ^.  fi>r  his  fife; 
and,  when  that  event  happens,  not  the  heir,  but  a  stranger  haa  the  advaa- 
tase  of  it. 

III.  jf  conditional  limitaHon  partakes  of  the  nature  Iwth  of  a  condttieo 
and  a  remainder'.  It  is  to  be  observed,  that  at  the  common  law,  whenever 
either  the  whole  fee,  or  a  particuhr  estate,  as  an  estate  for  life,  or  in  tail. 
Was  Urst  limited,  no  condition  or  other  quality  could  be  annexed  to  this  prior 
estate,  which  would  have  the  double  effect  of  defeating  the  estate,  and 
passing  the  land  to  a  straneer :  for,  as'  a  remainder,  it  was  void,  being  an 
abridgment  or  defeasance  oi  the  estate  first  limited ;  and,  as  a  coodffioo,  it 
was  void,  as  no  one  but  the  donor  or  the  heirs  could  take  advantwe  of  a  con- 
dition broken,  and  the  entry  of  the  donor  or  his  heirs  unavoidably  (tefeated  tlM 
livery,  upon  wliich  the  remainder  depended.  On  these  piinciples,  it  was 
impossible,  by  the  old  law,  to  limit  by  deed,  if  not  by  wiO,  an  estate  to  & 
stranger,  ui>on  any  event  which  went  to  abridge  or  determine  an  estate  pre- 
▼iously  limited.  But  the  expediency  and  utility  of  such  limitations,  assisted 
by  the,  revolution  effected  in  our  law  by  the  statute  of  uses,  at  length' forced 
them  into  use,  in  spite  of  the  maxim  oflaw,  that  a  <(tranger  cannot  take  ad- 
vantage of  a  condition.  These  limitations '  are  now  become  freijoent,  and 
their  mixed  nature  has  given  them  the  appellation  of  conditional  limitations: 
they  so  far  partake  of  the  nature  of  conditions,  as  they  abridge  or  defeat  the 
estates  previously  limited ;  and  they  are  so  far  limitations,  as,  upon  the  con- 
tingency taking  place,  the  estate  passes  to  a  stranger.  Such  1^  the  fimitatiaB 
to  A,  for  life,  in  tail,  or  in  fee,  provided,  that  lichen  C.  returns  from  Roma, 
it  shaH  from  thenceforth  remain  to  the  use  of  ^.  in  fee.  See  Mr.  Feame*s 
Essay  on  Contingent  Remainders,  6ih  ed.  fij^  9.  Of  late,  however,  it  has 
been  frequendy  argued ^  that  the  difference  between  a  remainder,  uad  what 
is  generaJly  understood  by  a  conditional  linntation,  \9  merely  TeihaL  See 
10  Mod.  Rep.  428.  Mr.  Douglases  note  to't>age  727,  of  his  Reports,  and 
Mr.  Feame's  reply  in  tiie  last  edition  of  his  Essay,  6(h  ed.  p.  16. 

IV.  In  addition  to  what  has  l>eeo  mentioned  in  the  concluding  note  am 
202.  b.  respecting  the  principle,  that,  when  a  feoffor  enters  for  a  condition 
broken,  he  is  in  as  of  hb  former  estate, — it  may  be  observed,  that,  when  ft 
tenant  for  life  joins  with  a  remainder-man  in  suffering  a  common  recovery,  it 
is  sometimes  practised,  as  a  precaution  against  leitins;  in  the  encumbrances  of 
•the  remainder-man,  to  annex  a  condition  to  the  estate  of  the  bargainee  or 
releasee^  who  is  made  tenant  to  the  «r«sctpe,  on  the  non-performance  of 
whieh  Ms  estate  is  to  become  void.  For,  if  A.  be  tenant  n>r  life,  with  le- 
mainder  in  tail  to  £.  sind  B.  executes  leases,  confesses  judgments,  or  other- 
wise encumbers  his  estates ;  and  afterwards  A.  and  B.  jom  in  suffering  a 
common  recoveiy,  all  the  encumbr^ndes  of  B.  are  immediately  let  in  npon 
the  fee  gained  by  the  recovenr  >  apd  that  fee^  and  every  estate  derived  oat 
of  it,  are  subject  to  them.  To  avoid  which,  A.  the  tenant  for  life,  by  lease 
and  release,  or  by  bargain  and  sale  enrolled,  conveys  (he  estate  to  the  ia^ 
tended  tenant  to  the  precipe,  to  hold  to  him  and  his  a.«siffns  during  the  joint 
lives  of  Idm  and  the  grantor  or  t}argainor ;  with  a  declaration,  that  such  grant 
and  release,  or  bargain  and  sale  is  made,  to  enable  the  grantee  or  bargainee 
to  be  tenant  of  the  freehold  in  the  proposed  recover}' ;  and  a  declaration  of 
the  uses,  1o  which  it  is  intended  that  the  recovery  siiall  enure.  Then  a 
proviso  is  inserted,  that,  if  the  baigainee  or  releasee  do  not,  within  six  months, 

Ey  the  tenant  for  life  100,000/.  or  some  other  very  large  sum  of  money,  tiis 
rgain  and  sale,  or  grant  and  release,  shall  be  void ;  and  that  it  shaB  be 
lawful  for  the  bargainor  or  grantor  to  enter,  as  in  his  former  estate.  The 
money  is  not  paid  at  the  day  appointed ;  and  thereupon  the  baivain  and 
sale,  or  grant  and  release,  is  void,  and  the  bargainor  or  grantor  becomes 
aoised  ofhis  ancient  life  estate.  But,  though  the  bargain  and  sale  becomei 
void,  yet,  as,  at  the  time  of  suine  the  original  writ  and  tl.«  precipe,  die  bar- 
gainee or  mleasee  was  tenant  of  the  ireoMld,  tk^  tubaeqnwt  oeeaer  or  de- 
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tion  of  hif  eiUte  does  not  impeach  the  reeo^eiy .  For,  if  die  pttnoa 
t^;9inst  wliom  the  precipe  is  brought,  be»  at  the  time  when  the  praecipe  iff  , 
^ed,  or  at  any  time  before  judgment,  actual  tenant  of  the  freehold,  it  i« 
immaterial  what  becomes  of  it  afterwards.  This  doctrine  has  been  carried 
so  far,  that  where  a  tenant  to  the  freehold  wae  made  by  a  fine,  and  the  fine 
has  been  reversed,  yet  the  recovery  was  held  good.  (See  Lloyd  v.  Evelyn, 
1  Salk.  568 ;  and  see  1  Shower's  Rep.  347.  Hob.  262.  Noy,  126.  1  Mod. 
218.).  The  recovery  therefore,  in  this  case,  is  good;  the  freehold  upon 
which  it  was  sufiered  is  determined ;  and  the  bargainor  or  grantor  conjes  in 
of  his  original  estate,  and  of  course  avoids  aD  the  leases,  judgments,  and 
other  encumbrances  of  the  tenant  in  tail.  The  reason  why  the  conveyance 
18  made  to  the  bargainee  or  releasee  during  the  joint  lives  of  him  and  the 
grantor  or  bargainor,  is,  to  preserve,  a$  far  cu  the  etue  adtfuts,  his  powera, 
by  leaving  the  reversion  in  him. — Koi,  supposing  Ji.  to  be  tenant  for  life, 
with  the  usual  powers  of  lea.<<ing,  jointuring,  and  charging ;  remainder  to 
trustees  to  preserve  contingent  remainders ;  remainder  to  Jl.*a  first  and  other 
eons  in  tail  male ;  remainder  to  his  daughters  as  tenants  in  common  in  tail, 
with  cross  remainders  in  tail  between  tne.m,  if  more  tlum  one,  with  remain- 
dei8  over;  A.  and  his  daughters  may  suffer  a  common  recovery;  and  it  will 
be  good  against  A.  and  bi»  daughters,  and  their  issues  in  tail,  and  the  tvroain^ 
dors  over.  But  the  estates  tail  of  the  sons,  being  prior  to  the  estates  of  the 
daughters^  and  being  supported  by  the  estate  of  the  trustees  for  oreserving 
contingent  remainders,  are  not,  whether  vested  or  contingent,  at  ue  time  of 
the  recovery,  affected  by  it. — But  if  Ji.  granted  his  whole  life  estate  to  the 
tenant  to  the  precipe,  it  might  be  apprehended,  that  the  powers  relating  to 
his  estate,  whether  appendant  or  in  gross,  would  be  extinguished  thereby,  * 

(See  Edwards  v.  Slater,  Hardies^  410.  and  King  e.  Melling,  1  Vent.  226.) 
and  a  limitation  or  grant  of  new  powera  would  be  void  against  the  sons  ana 
Ae.heire  male  of  their  bodies.  To  prevent  this  question  hieing  made,  Ji,  the 
tenant  tor  life, conveys  an  estate  to  the  intended  tenant  to  theprecipe,  only 
during  the  joint  Jives  of  the  ^nant  and  grantor  or  bargainor.  This  oontinuee 
the  old  reversion  in  the  grantor  or  bargainor,  and  preserves  the  powers  rela- 
ting to  his  original  estate,  to.  which  he  is  restored  on  the  breach  of  the  con- 
dition. It  is  customary  in  these  cases  to  declare^  that  the  recovery  shall 
enure  in  the  first  place,  for  corroborating,  strengthening,  and  confirming  the 
«itate  for  life  of  the  grantor  or  bargainor,  and  aui  other  estates  precedent  to  ' 
the  estate  in  tail  meant  to  be  destroyed,  and  all  powers  and  privileges  an- 
nexed to  such  estate  for  life,  .and  other  precedent  estates.*— The  mode  of 
suffering  recoveries  on  a  conditional  estate  of  freehold  .waa  in  use  so  eariy 
MS  the  end  of  the  last  centuiy.— [jBut2<r,  note  94.] 

NOTE  III. 

* 

{Page  li  of  this  tfolume.) 

The  necessity  which  there  was  in  the  old  law,  that  there  should  always^  be 
some  person  to  do  the  feudal  duties,  to  fill  the  possession,  and  to  answer  the 
actions  which  might  be  broueht  for  the  fief,  introduced  the  maxim,  that  the 
freehold  could  never  be  in  abeyance.  See  2  Wilson,  Bund  e.  West,  165. 
But  it  was  admitted,  that  diere  were  some  cases  in  which  the  inheritance, 
when  separated-  from  the  freehold,  might  be  so.  The  question  agitated  in 
^e  Commentary  upon  this  and  the  following  Section,  arises  from  the  diffi- 
culty of  ascertaining  where  the  freehold,  in  the  case  mentioned  by  Littleton, 
is  to  be.  By  the  livery,  it  is  taken  out  of  the  grantor ;  it  niust  therefbre  vest 
in  tbe  feoffee.    Yet  it  seems  difficult  to  conceive  how  it  could  be  in  the 

Sintee,  consistendy  with  the  term  of  years.  The  opinion  adopted  by  Lit-  . 
ton  and  sir  Edward  Coke  is  conformable  to  what  is  said  in  lord  Stafford's 
ease,  8  Rep.  73.  b. — It  is  to  be  observed,  that .  though  by  conveyance  at 
common  law  the  freehold  necessarily  passes  out  of  the  grantor ;  and  that  if 
there  is  not  some  person  in  being  in  whom  it  can  immediately  vest,  the  con- 
veyance is  void ;  that  is  not  the  case  wfth  respect  to  wills,  conveyances 
under  the  statute  of  uses,  tni3ts  in  equity,  or  grants 'of  rents  de  novo.  For, 
as  to  wUls ; — ^there-  is  no  immediate  transfer  of  the  freehold,  ai>,  upon  the  . 

death  of  the  testator,  it  vests  in  the  heir  to  answer  the  lord's  services  and 
the  stranger's  writs.    As  to  conveyances  under  the  statute  of  uses ;— till 
there  is  some  person  in  bemg'in  whom  the  use  can  vest,  the  possession  if 
not  altered,  but  continues  in  the  feoffor  and  his  heirs.    See  1  Int^t.  23,    As  . 
to.  tni8ts>  the  legal  estate,  upon  which  the  trust  is  charged,  immediately  vestb 
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im  po«*e«4<Niol'  cfae  bod  oat  of  wfaicli 
ferred,  itttf  m  ca«c«  of  will*,  am,  ao 
Otitf»  e^rea»(y  dccfared,  Hal  Ihe  frig hilit 

e^  if  be  hw  •  ftena  of  yew*  csprevily 
vN^facflfiMi,  an  evtue  M  ftccboM.  IC, 
il  can  be  coMdered  lo  midc 
972.    Adaan»9.  ^«vi«e,  2  Salk  ^79. 
vie*  r.  »p«:e<i,  2  t^aik.  976.    In  the  i 
ti  Mic^  oMf  as  be  abaU  appoint :  aod  m  ibe 
Ml  af 'pc  wtDieiM,  to  the  me  of  hinjaeif  asd  hi* 
Me  ol  htmseir  for  Ide,  aad  alter  bi»  deccMe,  to 
aod  ibr  wast  of  appoiotnent,  to  Ibe  yie  of 
lbe«e  c»ef  tbe  fee  «uziple  contmiies  to 
#veated  Cron  bun  by  an  eiefcife  of  faw  power  of 
Her  naket  ao  appoimnent,  a  aew  ua^  'pnn^  ifi  a 
tbe  fee  origioaU}  liuiited  to  die  aettler 
geocraJlj,  tbe  u*«  appointed  under  tbe  power  i 
ner  ai  if  it  bad  been  mtcrted  in  tbe  orional  decd«  m  the 
Bat,  if  no  appomimeot  b  made,  tbe  fee,  Gob  bcdnifc 
iiiBple  aod  abwrfate.    It  may  be  objected,  tbat  to  tbe 
n  estate  for  fife  v  expreariy'limitcd  to  tbe  setder,  and  that  Ibe  fee  t> 
fere  put  ID  abeyance.     But,  in  Ihe  cnae  of  Leonaid  Lorie,  W  JKcp.  78, 
wbeie  the  e«4ate  «a«  devised  to  Leonaid  Lorie  expready  fer 
nut  iaipeacbmeot  of  waste,  and  afterwards  to  such 
and  after  «eveial  tntennediate  reiitainder?  to  the  oae  of  fab  lipbt 
maolved,  ttiat  tbe  fee  vested  in  bim  oil  ibe  appointmoil  be 
ar  Kdward  Cleere's  case,  6  Rep.  18.    The  doctrine  wtach  a  the  iwbieci  if 
lbi«i  note  hasi  received  a  full  iovc^ti^^atMHi  in  the  late  cnie  of  MaundteB  t. 
Mauodrell,  7  Ve«  jun.  567.  and  10  Ve^.  jon.  246.  and  b»  vnryaUy 
by  Mr.  >ugdeD,  in  ha  Practical  Tieatiae  of  POwen,  pa«e  v90S.  UC 
2d  tA^lBuOer,  noU  1 19.] 

NOTE  IV. 

iPagt  14S  <iftkU  talMine.) 

The  doctrine  of  hw  expressed  in  tbe  text  is  eenetiUy  caBod  ims  Buuk 
fir  Shei^ley^s  case  ; — and  has  been  difCOwedlry  sevnal  gi  pile  nun  of  tbe 
greatest  eininenre  in  Uie  profeyMoo. 

1.  In  Jir  H^diuan  BUi£k»ton€*9argwgtentmlkecaM€ofRtrTiMw.Blmke^ 
published  by  Mr.  Hargiave  among  his  bw  tracts,  foL  600,  it  a  obaenred, 
that,  **  where  there  b  a  gift  to  A.  and.  hb  hetis  for  ever,  or  to  ^.  md 
**  the  heir^  of  hb  body  begotten,  the  first  words  (to  jf . .  create  an  estnte  fer 
**  hfe  ;  the  bttcr  (to  his  heirs,  or  the  heiri  of  his  body)  ataUt  a  remainder 
**  in  fee,  or  in  tail,  vrhich  the  bw,  to  prevent  an  abeyance,  refera  toand  vesH 
<«  in  the  ancestor  himself^  who  b  thus  tenant  for  life,  with  an  iinniedwte  le- 
**  mainder  in  fee  or  in  tail ;  and  then  by  the  conjunction  of  the  two  estaieSv 
**  or  the  merger  of  the  less  in  the  greater,  he  becoides  tenant  in  fee,  or  tenait 
"  in  tail  in  possession."  Tbb  expofltion  of  the  expression  in  quesHoo  nr 
Wm.  Black»tone  afterwards  applie^^,  with  great  ability,  in  his  invoticatioosf 
tbe  rule  in  Shelley'^  case.  He  bys  it  down  as  a  great  fendaniMitat  maxia 
upon  which  the  constructioD  of  ereiy  de\ise  must  depend,  that  tbe  iDten> 
tion  of  the  testator  shall  be  fully  and  punctually  observed,  so  fer  as  tfaesana 
a  consistent  with  the  established  rules  of  bw,  and  no  ferther.  He  maizes  a 
dbtinction  betweeo  those  rules  of  law  which  are  to  be  considered  as  the 
fundamental  rules  of  the  property  of  this  kingdom,'  and  are  therefore  of  tlal 
efteotial,  permanent  and  substantial  kind,  which  cannot  be  exceeded  or 
tmn^igressed  by  any  intetition  of  a  testator,  however  dearly  or  manifestly 
expressed;  and  those  rules  of  a  more  arbitrary,  technical,  and  amliciai 
fcinu,  which  the  inteitiion  of  a  testator  may  control.  He  th«)  supposei 
tbat  there  b  a  third  cia^s  of  rule<«,  of  a  still  more  flexible  nature.  Among  tbe 
lules  of  the  tirst  class  he  reckons  the<ie ;  that  every  tenant  in  fee  aimpie,  or 
or  fee  tail,  sliall  have  the  power  of  alienating  hjs  estates,  by  the  several 
modes  adapted  to  thpir  respective  interests:  that  no  disposition  shall  be 
allowed  which  in  its  con<^oqiicnce  tends  to  a  perpetuity;  that  lands  diifl 
descend  to  tbe  eldest  son  or  brother  alone,  or  to  all  tbe  daughters  or  siften 
in  partnetship.    Among  the  rules  of  die  second  class  be  redE.on9  thone  rales 
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4»f  itHketpt^fMon  by  which  the  eourts  inwiably  oomtnM  pftriieidar  modes  of 

^xpreamon.  to  denote  a  particular  iatentioii  in  the  testator.    Thus,  says  he,  if 

St  man  devisea  bia  land,  being  freehold,  to  another  generally,  without  sped- 

^ring  the  duration  of  Mi  estate,  the  courts  consider  it  as  evidence  that  he 

inteaded  the  devisee  should  be  only  tenant  for  life ;  but  if  he  devises,  in  like 

Hkauaner,  a  chat^l  inter^t,  the  courts  consider  it  to  be  evidemce  of  his  inten-' 

tlcMi  that  the  devisee  diould  have  the  total  property.    'Among  the.  rules  of 

tbe  third  class  he  reckons  the  rule  ia  Shelley  s  case.    Having  admitted  that 

the  aecoBd  and  third  class  of  rules  allow  of  exceptions,  when  it  appears  to 

lie  the  testator's  intention  that  the  operation  of  his  devise  should  be  diffei^ 

•nt  from  that  which  the  legal  operation  of  the  words  in  which  it  is  penned 

^vould  be,  he  adds,  that  this  intention  shall  not  have  this  effect,  unless  it  is 

manifest  and  certain ;  so  that  if  his  intention  that  his  words  should  operate 

contrary  to  their  teclinica]  and  legal  import,  does  -not  appeac  by  express 

'Words,  or  by  necessary  implication,  the  legal  operation  of  the  words  must 

take  eflect.    He  applies  this  rule  to  the  case  of  Perrin  e.  Blake.    He  argues 

that  it  does  not  appear  by  any  evidence  that  the  testator  Intended  his 

urords  should  not  have  their  legal  operation :  he  says,  the  question  is  not 

^whether  the  testator  intended  the  ancestor  shmdd  or  should  not  have  a 

power  of  alienating  the  jands  devised  to  him,  or  should  have  only  an  estate 

ibr  his  life.    He  admits  It  to  be  clear,  that  he  intended  the  ancestor  shckiid 

not  have  a  power  of  alienating  the  lands,  and  that  he  should  take  only  ae 

«0tate  for  his  life :  but  the  real  question,  he  says»  is,  how  the  heirs  were 

intenaed  to  take,  whether  as  descendants  or  purchasere.    If  the  testator 

Ititended  they  should  take  as  purchasers,  the  ancestor  remained  tenant  for 

life  ;  if  he  meant  they  should  take  by  descent,  or  had  formed  no  intention 

about  the  matter,  then,  says  he,  by  operation  and'  consequence  of  law  the 

inheritance  is  vested  in  the  ancestor.    He  says,  that  in  tne  ease  of  Penin 

and  Blake,  it  is  neither  clearly  expressed  nor  manifestly  to  be  implied  Irom 

any  part  of  the  testator's  will,  that  he  intended  the  heirs  should  take  as  pi^ 

chasiers ;  he  therefore  concludes,  that  the  wotds  in  question  should  be  con- 

etrued  according  to  their  legal  operation :  and  consequentiy ,  that  in  conformity 

to  the  rule  teid  down  in  Shelley's  case,  they  should  operate  not  as  words  or 

purchase,  but  as  words  of  descent,  and  that  the  ancestor  therefore  should 

take  an  estate  in  tail. 

11.  Mr,  Hargrove,  in  hb  observations  eoncemine.tiie  ride  in  SMley^r 
ease,  remarks,  that  those  who  wish  to  avoid  the  ruJe,  avow  that  they  con- 
sider it  as  subordinate  to  the  intention  of  the  testator,  as  a  rule  of  interpreta- 
tion, as  merely  a  technical  construction  of  words,  which  yields  to  the  intQO^ 
tlon  whenever  they  are  opposed  to  each  other ;  that  as  soon  as  tiiey  dicover 
that  it  is  not  the  testator's  intention  that  the  first  taker  should  have  a  powef 
of  banioe  the  entail  to  his  heirs,  they  think  the  victory  over  the  rule  is  com- 
nlete.    On  the  other  hand,  those  who  wish  to  support  the  nde  insist  that  it 
IS  a  rule  of  interpretation,  established  on  decrees  of  the  most  authoritative 
decisions,  which  cannot  be  departed  from  without  levelling  the  great  land- 
marks, by  which  the  titles  to  real  property  are  ascertained,  and  estabKsh- 
ing  in   their  room  a  monstrous  latitude  of  uncertain  and  arbitrary  con- 
struction.   He  says,  he  finds  something  to  approve  and  something  to  con<- 
demn  on  both  sides  of  these  discordant  comments  upon  the  rule ;  and  that 
'in  both  there  is  one  common  error.    To  the  opponents  of  the  rule  he  adndts, 
that  where  the  rule  would  disappoint  a  lawful  Intention  sufficientiy  expres- 
.  sed,  it  ought  not  to  be  efikcted.    But  he  asks,  whether  the  intention  is 
.  lawful.    The  nde,  as  he  considers  it,  is  a  conclusion  of  law  upon  certain 
principles — so  absolute,  as  not  to  have  any  thing  'to  say  to  the  intention,  if 
thetie  premises  really  beldng  to  the  case ;  and  these  premises,  he  insists,  are 
vtk  intention  by  heirs  of  the  body,  or  other  words  of  ipheritance,  to  compre- 
hend the  whole  line  of  heirs  to  the  tenant  for  life',  and  so  to  build  a  succes- 
rion  upon  his  preceding  estate  of  freehold.    This  being  so,  if  in  such  cases 
the  word  heirs  is  used  in  that  its  large  and  proper  sense,  it  is  a  contradictida 
to  the  rule,  to  intend  that  the  remamder  to  the  heirs  shall  operate  by  pur-- 
chase,  and  such  intent  is  not  lawful ;  so  that  it  is  incumbent  on  those  who 
oppose  this  application  of  the  rule,  to  show,  that  the  word  heirs  is  used  lu  a 
qualified  sense,  and  intended  merely  to  describe  certain  peisons,  who,  at  the 
death  of  the  tenant  for  life,  may  answer  that  description,  and  to  give  a 
succession  of  heirs  to  them  :  this  being  shown,  the  rule,  he  says,  no  longer  " 

applies.    But  nothing  less  than  its  appearing,  tiiat  by  the  heirs  of  the  body 
mmn  genexal,  the  whole  line  and  successioa  of  heirs  to  the  tanant  for  life. 
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or,  in  other  wordi,  tlio  whole  of  his  inheritable  Uood,  wm  not  mBanL  ea 

deliver  the  case  from  the  rule.    He  says,  that  the  genuine  rule  in  SbeOej'i 
case  is  part  of  an  ancient  policy  of  the  law  to  guard  against  the  crealkxi  of 
estates  of  inberitanc!^,  with  qualities,  incidents,  or  restrictioiis,  ibfei|^  to 
their  nature.    Thus  it  is  one  of  the  properties  of  an  estate  in  fee  simple,  dwt 
it  may  be  alienated  by  the  party  seised,  so  that  a  condition  not  to  afien  ii 
yoid  at  law.    Thus  curtesy  and  dower  are  incidents  to  estates  of  ioheritaneey 
and  inseparably  annexed  to  them ;  that  these  known  examples  of  incide&ta, 
inseparable  from  inheritance,  lead  to  a  discovery  of  a  foundation  for  the  rale, 
which  in  a  moment  renders  it  paramount  to  and .  independent  of  private  in- 
tention.   It  is  one  branch  of  a  policy  of  law,  adopted  to  prevent  mw«>t«i 
to  a  real  descent  the  qualities  and  properties  of  a  purchase,  and  so  is  caka- 
lated  to  render  impossible  the  creation  of  an  amphibious  species  of  inheii- 
tance :  that  is,  an  estate  of  freehold,  with  a  perpetual  succession  to  beus, 
without  the  olher  properties  of  inheritance ;  in  other  words,  an  inheritance 
in  the  first  ancestor,  with  the  privilege  of  vesting  in  the  heirs  by  purchase  tht 
succession  of  one  to  another,  without  the  legal  effects  of  a  descent,  s  com- 
pound of  descent,  and  purchase. — Such  a  commixture  would,  he  says,  have 
pot  an  end  to  all  those  lines  of  distinction  by  which  we  so  easily  and  certainly 
discriminate  inheritances  from  mere  estates  of  freehold.  It  would  have  been 
a  continual  source  of  fraud  upon  feudal  tenure.    When  the  heir  came  into 
tfae  tenure  bv  descent,  the  lord  was  entitled  to  those  grand  fruits  of  noifitaiy 
tenure,  wardship  and  marriage ;  but  if  he  took  by  purchase,  only  dw  tziflimg 
acknowledgment  of  relief  was  due  to  the  lord.    If  the  heir  were  a&owedto 
succeed  by  purchase,  it  would  defeat  the  specialty  creditors  of  the  ancestor ; 
U  would  have  suspended  all  actions  for  the  inheritance  of  land.    If  private 
intention  had  been  permitted  to  annex  to  real  heirship  tfae  QontradictioB  of 
taking  by  purchase,  what  principle  of  our  law  would  have  remained  to  re- 
list stripping  the  title  bv  succession  of  aU  the  other  effects  and  consequences 
legally  appropriated  to  It  ?    Why  might  it  not  have  given  to  purdase  die 
qiulities  of  descent  ?   It  is  a  poutive  nXe  of  our  law,  that  a  man  cannot  laisB 
a  fee  simple  te  his  own  right  heirs  as  purchasers,  either  by  legal  eonveyaBce, 
or  by  convejrance  to  uses.    By  diis  it  is  meant,  that  where  the  ancestor 
Wilis  that  at  hit  death  lus  heirs  shall,  by  gift  from  him,  come  to  that  voy 
inheritance  which  the  law  of  descent  and  succession  throws  upon  them,  H 
b  construed  as  a  vain  and  fruitless  attempt  to  give  that  to  the  heirs  vrhkh 
the  law  vests  in  them.    It  amounts  to  a  prohibition  upon  the  ancestor 
against  making  his  heirs  purchasers,  by  givine  at  his  death  what  tfae  law 
confers  without  his  aid.    But  this  rule  apphes  only  te  the  acts  of  the  ancestor ; 
it  was  therefore  requisite  to  have  a  like  barrier  as  to  acts  between  persons 
not  standing  in  that  relation  towards  each  other.    This  is  effected  by  the 
rale  in  Shelley's  case.    Htus  explained,  aays  he,  the  rule  in  SheUesr's  case 
can  no  longer  be  treated  as  a  medium  for  discovering  the  testator's  intentioa. 
The  ordinary  rules  for  the  inteipretaUon  of  deeds  should  be  first  resorted  to. 
When  it  is  once  settled  that  the  donor  or  testator  has  used  words  of  inhen- 
tance,  according  to  their  legal  import ;  has  ^)plied  them  iotenfionaUy  to 
comprise  the  whole  line  of  tieirs  to  the  tenant  for  life ;  has  made  him  die 
tenninus,  by  rrference  to  whom  the  succession  is  to  be  regulated ;  then  the 
fule  in  Shelley's  case  applies,  and  the  heir  shall  not  take  by  purchase.    Bat 
if  it  shall  be  decided  that  the  testator  or  donor  did  not  mean  to  involve  tfae  • 
whole  line  of  heirs  to  the  tenant  for  life ;  did  not  mean  to  engraft  a  aucces-. 
sion  on  his  estate,  and  to  make  him  the  ancestor  or  terminus ;  but  instead 
of  this,  intended  to  use  the  word  heirs  in  a  limited,  restrictive,  and  qualified 
sense ;  intended  to'  point  at  that  individual  person  who  should  be  the  heir  at 
the  moment  of  the  ancestor's  decease ;  intended  to  give  a  distinct  estate  of 
freehold  to  such  single  heir,  and  to  make  his  or  her  estate  of  freehold  the 
groundwork  of  a  succession  of  heirs ;  to  construe  him  or  her  the  ancestor, 
terminui,  or  stock,  for  the  succession  to  take' its  course  from ; — in  every  one 
of  these  cases,  the  premises  are  wanting  upon  which  the  rule  in  Shelley's 
case  interposes  its  authority,  and  the  rale  therefore  becomes  extraneooi 
matter^ 

III.  Previously  to  Mr.  Hargrave's  publication,  the  rale  in  question  had 
been'  discussed  with  infinite  learning  and  ability,  by  M".  Feame,  in  kU 
JEs9cnf  on  Contingent  Memainders.  In  this  justly  celebrated  work,  Mr. 
Feame  Observes,  uat  the  rule  in  Shelley's  case  is  supposed  to  have  been. 
originally  introduced  to  prevent 'frauds  upon  the  tenure;-  and  that  if  such  a 
liimtation  had  been  constraed  a  contingent  remainder^  the  ancestor  mig^ 
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« 

in  many  cases,' have  destroyed  it  for  Ms  own  benefit ;  if  not,  be  might  have 

let  it  remain  to  his  heirs  in  as  beneficial  a  manner  as  if  it  had  descended  to 

bim,  at  the  same  time  that  the  lord  would  have  been  deprived  of  those  iroits 

of  the  tenure  which  would  have  accrued  (p  him  upon  a  descent.    He  then 

miDutely  and  accurately  examines  all  the  cases  upon  the  subject,  which  had 

come  before  the  courts  of  law  and  equity>  and  investigates  very  fiitly  the 

principles  upon  which  they  were  determined.    He  says,  **  that  in  the  case 

**  of  Perrin  and  Blake,  the  question  is  not  whether  the  words,  Jieir$  of  the 

**  body,  may  not,  under  certain  circumstances^  be  taken  as  words  of  pur- 

**  chase ;  but  whether  those  wor^,  standing  perfect,  independent,  and  un- 

**  explained,  and  preceded  by  a  limitation  of  the  legal  freehold  to  the  ances- 

**  tor  in.  the  same  will,  have  ever  been  construed  as  words  of  purchase."    To 

this  he  replies,  "  that  not  one  of  the  cases,  tilt  that  of  Perrin  and-  Blake, 

*'  can  fairly  be  urged  ip  support  of  an  afiirmative  answer  to  that  question." 

IV.    «*  Our  attention,"  [to  adopt  Mr.  Fcame's  masterly  statement  of  it), 

**  is  next  called  to  some  observations  of  very  high  authority,  upon  the  appli- 

«  cation  of  the  rule.    Lord  chancellor  Thurlow,  in  the  case  of  Jones  v^ 

*'  Morgan,  1  Bro.  Cha.  Ca.  206.  laid  down  some  strong-featured  positioni, 

'*  describing  the  outlhies  of  a  distinction  applicable  to  all  the  cases  in  which 

*'  that  rule  had  been,  or  can  be  agitated;    His  lordship  drew  an  inference 

**  from  all  the  cases,  that,  where  the  estate  is  so  given,  that  ^er  the  limita- 

**  tion  to  the  first  taker  it  is  to  go  to  every  person  who  can  claim  as  heir  to  the 

**  first  taker,  the  word  '*  heirs'^must  be  words  of  limitation : — ^That  all  heirs, ' 

*'  taking  as  heirs,  must  take  ]3y  descent.    In  cases,  he  sa^d,  where  he  could 

**  bring  it  to  the  point  that  the  testator,by  the  word*'  heirs**  meant  Ist,  2d, 

**  3d,  and  other  sons,  there  he  would  change  the  words  of  the  will  (  but,  in 

**  the  case  l)efore  him  he  thoudit  the  word  "  heirs"  was  the  very  thine 

**  meant. — Suppose,  said  his  lordship,  WiUiam  had  had  a  son,  which  son  had 

**  had  a  son  and  died,  leaving  dr  William  the  testator,  the  eldest  son  of  the 

•<  son  would  have  been  heir.    If  there  had  been  a  title,  he  would  have  taken 

**  it ;  but  the  estate,  if  the  words  had  been  words  of  purchase,  (that  is,  if 

«  they  were  construed  to  import  limitations  to  the  first  and  other  sons  of 

'*  Wijiiain  successively  in  tail  male,)  must  have  gone  to  the  second  son ; 

**  the  devise  to  the  first  son  being  a  lapsed  devise,  fike  the  case  of  White  fr 

"  White ;  but  sir  William  Morgan  meant  the  estate  to  go  to  whoever  should 

••be  heir." 

"  The  chancellor  thou^t  the  argument  Immateriai,  that  the  testator 
*'  meant  the  first  estate  to  be  an  estate  for  life.  He  took  it,  that,  in  all  ca- 
**  sea,  the  testator  did  mean  so.  He  rested  it  upon  what  the  testator  meant 
**  afterwards ; — if  he  meant  that  every  other  person,  who  should  be  heir, 
should  take,  h^  then  meant,  what  the  lawwould  not  sufier  him  to  give, 
or  the  heir  to  take,  as  a  purchaser.-7-His  lordship  said,  that  in  conversing 
with  a  great  authority,  he  asked,  what  would  become,  in  the  case  stated, 
of  the  grandson;  that  the  answer  was,  he  should  ta^e  as  heir.  Lorfl 
Thurlow  observed  he  knew  he  miefat ;  but  then  he  must  take  by  descent. 
All  possible  heirs,  he  said,  must  take  as  heirs,  and  not  as  purchasers :  that 
**  in  ah  cases  where  the  limitation  is  of  an  estate  of  fieehold  to  a  man,  and 
"  afterwards  to  his  heirs,  ^c.  {whether  general  or  special),  so  as  to  give 
•'it  to  the  heirs  as  a  denomination  or  class,  the  heirs  shall  be. hi  by  de- 
**  scent,  and  not  by  purchase.  And  that  the  case  stated  by  Anderson  in  Shel- 
*•  ley's  case  of  a  limitation  to  the  use  of  Jl.  for  life,  remainder  to  the  use  of 
*<  his  heir^  and  of  their  heirs  feinale,  was  the  only  One  to  the  contrary,  and  Ui 
*•  that  case  the  word  **  heirs"  must  be  a  description  of  the  persons,  in  order 
*'  to  let  in  the  limitation  to  the  heirs  female." 

•*  Now," — continues  Mr.  Feame, — "  if  the  inference  I  have  drawn  fi-om 
<>  the  very  operative  tefidency  of  the  law  to  hereditary  descent,  in  its  mode 
*'  of  approaching  it,  where  the  requisite  ground  for  its  perfect  accomplish- 
**  ment  is  wanting,  be  just ;  if,  from  such  premises,  unopposed  by  any  sin- 
••  gle  repugnant  decision  or  judicial  opinion,  the  conclusion  that  tbe  captp 
*•  city  of  an  heir  to  take  the  inheritance  by  purchase,  so  as  to  transmit  it 
<*  through  the  same  line  as  by  descent,  is  confined  to  those  cases  only  where 
"  the  ancestor  takes  no  estate  of  freehold,  be  sufficiently  founded,  lonl  Thur^ 
**  low's  doctrine  embraces  the  subject  to  the  full  extent  of  hin  expression. 
**  For  then,  wherever  the  ancestor  takes  the  freehold,  the  inheritance  wlH 
«(  oot  go  to  all  the  heirs,  &.c.  id  the  course  of  inheritable  succt^  slon,  unless 
•*  by  an  actual  descent.  And  consequenUy,  if  af^er  the  fir.it  taker,  it  U  to  go 
''  to  every  person  who  can  cltim  u  heir  to  Um,  the  toteoded  aaceeasiom 
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only  U  tffMtMM  bv  tskng  Hm  «w4i  «  hH*,' ft^ 

ttmitatiQa.    If  tAer  bim  ul  beirs,  lie.  tie  to  take  as  sucb,  tfast  i»,  a» 
Mvering  that  de^cripdoot  they  cao  only  take  b^  deieent.    if  the  law  wil 
jMt  adinit  of  all  poatibk  hcin,  kc  taloDK  tbe  adMritaAce,  after  its  * 
tioo  fay  a  freehold  in  tbe  anceifor,  othemiw  tba»  by  deao 
**  that,  wbererer  the  liouUtioD  to  the  hein,  fcc.  after  a  freeboid  to  tbe 
**  ce«tor,  k  admitted  to  reacb  the  whole  dcDomiBatioB  or  daoa  of 
**  acfibed,  they  nuat  take  by  doMceot  and  not  by  purebaae.'' 

T.  The  very  maftcriy  dbcuaaioos  referred  to  in  this  note,  wiD 
leader  fUlfy  aripMintt^'  with  the  nneial  merits  of  the  caae  in 
of  the  fvretal  points  of  Jqeal  leanung,  upon  the  dianusion  of  wlucfa  it  cicMi 
hnmrdintfly  or  incidentally  depends.  But  as  the  subject  !•  neeensarily  of  a 
vary  abstruse  and  intricate  nature,  and  tbe  arguments  used  in  sopport  of  i 
diflerent  opinions  lespectinK  it  are  necesaarily  complicated  and  iaterwoi 
with  one  another,  tie  foUowmg  diaerimmation  q/  the  Umdm§ 
wpoa  which  tbe  dedsion  of  the  case  must  ultimately  turn,  wiH,  peibops,  ba 
oseful  to  those  who  wish  to  obtain  an  acconte  knowledge  of  tbe  ihx  iilii 
hi  dispute. 

V.  1.  Let  OS  6nt  suppose,  that  after  a  deviie  to  a  man  for  life,  and  a  sob' 
sequent  devise  to  thebeksof  his  body,  tbe  testator  mexpteos  words  dedaies 
it  to  be  his  kitentioo,  tbat,  by  tbe  devisee  in  question,  he  means  la  give  tbe 
ancestor  an  estate  for  his  life  only,  and  to  g;ive  an  estate  in  fee  by  porebnse  ta 
bis  hdrs :  Is  the  rule  in  question  of  that  very  rigid  and  forcible  aitnie  as  to 
bo  unaflectod  and  mnemUriMed  by  UuMe  exprcM  words  ?  If  the  answer  to 
tbi«  question  is,  tUat  the  exprem  <ieclaration  of  the  testator  wifl,  in  ibis  eM% 
control  the  Iqptl  operation  of  the  words,  heiisof  the  body,  tbe  nest  qusstisa 
is.  Can  any  words  short  of  an  esprem  dedaralion  have  dns  efled?  or,  la 
other  language.  Can  that  rule  be  eantrelted  by  words  of  impHeation?  U 
the  aaiwer  is  in  the  affirmalive,  the  next  htquiry  is.  Whether  to  form  sncb 
an  impHcatloo  as  will  control  the  rule,  it  is  sufficient  that  it  appears  to  ba 
tbe  testator's  Intention  that  the  ancestor  should  take  an  estate  for  his  U/t 
oniyF  Or,  must  it  also  appear  to  twhis  intention  that  the  hein  aboold  talu* 
not'  as  descendants,  but  as  fmrekasers  ?  Must  it  (iutber  appear*  bois  or 
what  estates  be  intends  the  heirs  to  take .'  And  how  and  toAnf  «sfaies  mqr 
the  heir  take  by  the  law  of  England,  his  ancestor  taking  fa|y  tbe  same  inalis- 
meot  an  estate  for  his  Hfe  only  f 

Such,  perhaps,  wiU  be  the  pvoceas  of  inqidry.  If  It  is  admitlBd,  that  than 
are  cases  where,  in  devises  of  this  nature,  the  heirs  wiO  take  by  purchase: 
but  if  that  is  not  admitted;  if  it  u  asierted,  that  where  a  testator  has  onae 
devised  to  a  man  for  fife,  and  afterwards  to  the  heirs  of  his  body,  no  ocbar 
words,  however  positive  and  express,  shall  control  tfao  legal  opeiation  of  ib^ 
words,  heirs  of  his  body ; 

v.  t.  It  will  then  remain  to  inquire  into  the  ground  of  tbe  sroooed  la- 
flexiMUtv  and  rigidity  of  the  rule.— Is  it  that  it  is  agaimt  lAe  fem  or  tfie  land, 
that  buids  shoum  be  conveyed  to  the  ancestor  for  life  with  socb  estate  or 
estates  in  remainder  to  the  heirs  of  his  body,  as  those  hetrs  most  be  sup- 
posed to  take,  if  they  take  as  purchasers  ?«^To  resolve  this  question  wnb 
accuracy,  it  should  nrst  be  settled  what  estate  or  estates  tibe  heirs  of  the 
body  would  take  under  thiv  construcdon ;  and  then  it  should  be  snppoaad 
that  such  estate  or  estates  are  devised  by  the  most  accuiate  and  actentifie 
legal  expreaiions :  if  devises  so  worded  would  be  held  contrary  to  law,  tbe 
necessary  conclusion  is,  that  the  object  intended  to  be  effected  by  tbe  testa* 
tor  is  against  law. 

v.  8.  If  tt  appears  that  such  estate  or  estatea  are  not  contrary  to  tbe  law, 
but  it  still  is  contended  that  a  devise  to  one  for  life,  and  after  his  decease  to 
the  heirs  of  his  body,  shall  make  the  heirs  take  by  descent,  contiaiy  to  the 
testator's  intention,  the  only  remaining  ground  toeuuiort  that  eoodusioa  ii, 
that  to  make  the  heirs  take  by  descent  in  devises  of  this  nature,  la  a  point  of 
construction  so  fixedly  and  unalterably  settled  by  judicial  determination,  that 
It  is  not  now  in  the  bieast  of  any  court  to  deviate  from  ii.  By  investi^ting 
the  rule  in  question  under  die  above  heads  of  ioQUiiy,  a  reguuir  and  distieet 
view  may,  it  is  conceived,  be  obtained  of  the  didereot  points  of  tnr  which 
relate  to  it,  and  of  the  different  grounds  apon  which  an  opinion  upea  It 
be  framed.^-It  is  greatly  to  be  lamented  that  there  should  be  so  mndi 
tainty  and  difficult  in  the  application  of  a  rule  of  law,  to  which  reooit 
be  so  often  had  on  the  oonstruction  of  wills.  All  parties  agree  that  tbe  rale 
baa  an  oiifteace  s  biit»  fiom  the  llbenUty  whichis  alfowed  in  the  «onstiaclNn 
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%fi  wins,  it  has  been  eonteDded  that  it  does  not  eztead  io  dioae  devises  to 

iM^hicb  it  cannot  be  applied,  without  defeating  the  intentioD  of  die  tes>tator. 

It  is  certain  that  no  rule  of  law  has  a  more  ancient  origin,  or  is  more  generally 

established,  than  that  if  a  testator  expresses  his  intention  defectively,  either 

hy  not  using  technical  and  artificial  terms,  or  by  using  th^m  improperly,  yet 

if  his  intention  can  be  collected  from  hiswiU,  the  law,  however  defective  his 

Uuiguacre  mav  be,  will  construe  his  words  according  to  his  intention;  and  if 

the  object  of  it  is  warranted  W  ^e  established  rules  of  laur  and  eqoi^,  will 

admit  its  full  t>peration  and  effect.    It  is  equally  certain,  on  the  other  hand, 

that  if  the  testator's  intention  appears  to  l)e  to  eflect  that,  which  the  rules  of 

law  and  equity  do  not  admit,  neither  the  courts  of  law  nor  die  courts  of  equity 

can  allow  its  operation.    The  fint  thing,  dierefore,  to  be  ascertained,  is,  what 

the  object  of  the  testator  is ;  the  next,  whether  it  is  sueh  as  the  rules  of  law 

and  equity  admit.   .  '  '  . 

V.  4.  To  determine  the  )aat  point,  as  soon  as  H  Is  settled  what  the  testa* 
tor*H  intention  is,  let  him  be  supposed  to  have  expressed  it,  not  in  the  words 
aetually  made  use  of  by  him,  but  in  tibe  most  accurate  and  scientific  ian- 
auage.     If,  when  so  expressed,  its  operation  will  be  allowed,  both  at  kw  and 
m  equity,  it  roust  be  admitted,  on  all  liands,  tiiat  it  should  have  its  operation 
and  efllict,  notwithstanding  any  inaccuracy  or  impropriety  used  by  the  testa- 
tor in  his  method  of  expressing  it.    But  if,  when  expressed  in  artificial  and 
scientific  language,  the  hw  will  not  give  it  effi^t,  it  must  equally  l>e  admitted, 
that  it  is  no  longer  in  the  power  of  the  couris  to  give  it  an  operation ;  the 
&cilt  of  the  testator's  will  betee,  notdiat  he  has  expressed  his  intention  fanc- 
cumtely,  bat  that  the  object  or  his  intention  is  unlat^iul. 

y  6.  To  apply  this  reasonhig  to  the  case  of  Perrin  «.  Bhke,  what  was  tlia 
testator's  intention  f  Supposing  the  heirs  in  that  case  to  take  l>y  purchaser, 
there  are,  it  is  conceived,  but  mree  constructions  to  be  put  upon  such  a 
^tevi^e. 

The  firgt  i$,  to  suppose,  tiiat  the  devise  to  the  heirs  of  the  body  of  the 
ancestor,  to  whom  tlie  life  estate  is  limited,  gives  estates  to  his  sons  sucees- 
eively  in  fail, 'with  remainders  over  in  tail  to  his  daughters  as  tenants  in  com- 
mon .  Devises  of  thw  nature  are,  unquestionably,  conformable  to  law.  They 
are  the  modifications  of  property  most  fiequendy  introduced  in  'the  settle- 
ments of  real  estates.  It  ibllows,  that  if  the  words  of  the  testator  are  con- 
strued in  this  sense,  they  are  undbjecdonable  in  point  of  law.  But  (he  courta  . 
of  law  have  not  tbou|i^t  themselves  warranted  to  construe  tliem  in  diis  sense ; 
this  construction,  therefore,  Inust  be  laid  aside. 

The  §eeond  eonstruetion  ts,  to  suppose,  that  the  testator's  intention  is  to 

give  the  ancestor  an  estate  of  freehold,  and  to  vest  the  inheritance  in  tlie 

person  who,  at  the  time  of  ttie  ancestor's  decease,  should  be  the  heic  of  hit 

body,  and  to  make  that  person  the  stock  of  the  inheritance.    It  must,  be 

admitted,  that  this  is  perfecdy  lawful ;  and  there  U  no  doubt  but  a  disportitioo 

of  this  nature,  if  framed  in  proper  language,  would  be  good,  not  only  in  a 

will,  but  in  a  deed.    The  question  then  will  be.  Whether  that  was  the  int^n- 

tipn  of  die  testator  ?    It  is  obvious,  that  by  the  words  heirs  of  the  body,  the 

testator  means  to  comprehend  aU  the  heirs  of  the  body  of  the  devisee ;  but 

if  the  construction  here  contended  fo»  be  admitted,  only  a  particular  series  or 

line  of  nieh  heirs  will  be  admitted.    None  will  be  admitted  but  the  person 

who  happens  at  the  time  of  die  ancestor's  decease  to  be  the  heir  of  his  lH>dy, 

and  die  beirs  of  the  body  of  diat  perron ;  all  the  other  heirs  of  die  body  of 

the  ancestor  will  be  utterly  excluded.    Thus,  supposing,him  to  hare  several^ 

sons,  the  eldest  bod  would,  at  the  time  of  the  testator's  decease*  answer  to 

die  description  of  heir  of  his  body ;  he,  therefore,  would  take  an  estate  by  . 

purchase ;  he  would  be  the  stock  of  the  inheritance,  and  from  him  the  lands 

would  descend  upon  aH  his  issue.    But  the  devise  would  r^ach  no  farther ;  it 

would  opt  comprehend  the  other  sons  of  the  ancestor,  or  their  issue.    Thua^ 

if  this  oonstruetion  should  be  received,  the  intention  of  the  testator  will,  to  a 

S»t  degree,  be  absolutely  defeated.  If  theie  are  no  ulterior  limitations  or 
vitei  after  the  devise  to  the  heirs  of  the  body  of  the  tenant  for  life,  the 
leversion  in  fee  wUl  descend  on  the  eldest  aoo;  and  he  may,  eonseqaeady,  , 
dispose  of  it  from  his  brotibers  and  their  iame.  If  diere  are  any  such  ulterior 
Umitations  or  devises,  the  persons  clalmiiig  voder  diem  would  take  before, 
and  to  die  total  rejection  of  the  other  brothers  and  their  issue.  Of  the  secona 
eonstroction,  therefore,  must  be  repeated  what  was  said  of  the  first,  that  ft 
is  unobjectionable,  in  point  of  law,  but  that  it  is  not  confeimable  to  the  in*^. 
ttstion  of  the  testator. 

Vofc.  II.~5  F 
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IB  tfa6  ptmom  answemic,  at  die  tine  of  the 

*        *■■■■■■■■  .^ *-t-t  - ^ \2^  ti_n_ii.i ,   — -1  -^  - ' 
imcn|iQiHi  oi  Dciroi  nw  uuo j ,  mm 

It  wiB  Yett  in  him  vpho  aimren  thit 
•f  iHoe,  aad  w  oo,  wlale  thne  aie  any 
OuetiuB  b  eooiBrBibie  IB  MBe  fcfpecti  t»  file 
tteolisMd  bjr  iir  Edwtrd  Coke,  aate  M.  b. /sd 
Mr.  OeuclM^*  Reporti.;    The  ^giligii  flw  fe, 
Mdtwfoifai  IfaM  imemieo ?  To  aecvUiD  tUi, let  K be  tiM fc^i 
toentioaed,  that  it,  let  w  euppuie  it  ei 
tedmical  lugiiafe.    lliii  wiD  give  the 
the  eoceetnr'f  deceeee,  an  eetale  tBfle ;  aad  apoB  fyimeel' dml 
&e  badi  will  fvat  lisr  an  estate  tiii  in  the  powB  who,  at 
biiure  of  the  isiae  of  the  fint-takiag  iieir,  wifl  laawcr  II 
■heir  of  the  body  of  the  tenant  for  life,  andaooatflanihe 
aad  all  tfieir  iamie,  aie  eidiaiBrted. — it  la  dbvkoia  that  a 
aanae  oioen  maienaay  voai  tBenDRanaaaaaopnan 
vis.  to  the  aoBi  aoecearirely  in  tail  n^fey  wtti  iciBMider  la 
fer  ia  diat  caee  the  etcaie  Teals  iauntdiBtily  in  the  Cnl 
aons,  and  all  the  daughtets^  take  vested  renalDA 
to  the  constraetien  we  ait  now  speaking  of,  all,  after  Ihc 
coasideied  as  takiag,  if  die  >  ipmaijon  any  be  alownd, 
iloat,  coniOTBiably  to  the  oonsiniction  pot  oa  the  fimital 
case.    SnpporiBg  evaa  that  they  take  bj  purehaae,  aB  Ae 
of  die  fiist  taker  must  be  eoatteKent    In  tect,  it  ia  not 
tain  how  they  wooUl  take,  and  it  Bi|^  be  fbond  iBficnll  to 
cuage  of  the  Kmttadon.    Bat  certaialy  aone  of  the  otter 
hefaa,  if  thto  coaaUuelion  ahouU  be  reeehred,  wovld  take 
doling  the  life  of  the  first  taker,  or  the  coDdaoanee  of  MHie  of  kaa  body :  ht, 
dfl  the  erenls  in  qnealioa  happened,  it  must  be  nacertaia  who,  at  the  pat- 
ticular  times  in  qnesdon,  wooM  answer  to  die  dcsciiptiMi  of  heir  of  the  bo^ 
of  the  tenant  for  Ufe ;  whereas,  aceoiding  to  the  fint  conslmeimn,  si  ikie 
children  wookl  answer  tlie  dasuiption  oader  which  they  are 
mediately  upon  their  respective  birdM.    Sodi  is  the  efiict  < 
strucdon^ — \a  there  any  tiling  in  tlie  devise,  cjuaauuii^  It 
and  supposing  it  to  be  properly  and  accmtely  ' 
any  known  iwe  of  law  ?  It  b  eertain  that  sodi  a  Kmitalipa  waald  be  gaaJ, 
if  the  life  estote,  instead  of  being  fimited  to  the  ancestor  of  the  penoaa  to 
whom  the  inliefftance  b  afterwards  limited,  were  limited  to  a  ahanga  ;  asm 
the  common  case  of  a  devise  to  A.  for  life,  remaindet  to  the  right  hehs,  or 
the  heirs  of  die  body  of /.  A-^Why  shoald  its  being  a  devbe  to  the  aneee* 
tor  make  a  difierence  ?  It  may  even  be  contended,  that  a  liaa'tirinn  and 
devise  of  tfab  natare  have  been  aflowed  ia  ecpiity^  la  the  easeof  llppteg  a. 
Cosin,  Cardi.  272.  diere  was  a  Mmitidon,  and  m  hdy  Jonas  e.  bid  tb^  aad 
Sole,  8  Vin.  262.  diero  was  a  devise  of  a  tmst  estato  to  the  sanstor  tor  fife, 
with  a  legal  remainder  after  hb  decease  to  the  heirs  of  hb  body.    In  bolh 
cases  it  was  admitted^  that  on  account  of  the  diflerent  qoaKdea  of  dieir 
osutes,  the  freehold  being  eaidlaUe,  and  the  inhedtanoe  Ic^^ttey  did  not 
coalesce  ao  as  to  be  widiui  the  nib  in  Shelby's  caae ;  bat  it  waaaUowed  to 
be  a  good  remainder  in  tail,  in  die  heirs  of  the  body  of  the  aneeator ;  andb 
the  former  of  these  cases  the  verdict  was  for  tlie  person  rblmiwg  the  raaaaia- 
der.    It  may  be  answered  (and  certainly  with  great  appeofanee  of  leasoiO^ 
that,  on  ac«(Nint  of  the  different  nature  and  quality  of  the  estates,  the  mis- 
ehiefs  intended  to  be  obvbted  by  the  nib  in  Shelby's  case  eoold  notfeUov 
from  admitting  die  heirs  to  take  in  these  cases  by  purchase.   Considering  it 
with  respect  to  flie  feudal  principles,  which  are  supposed  to  have  given  oe> 
casion  to  the  rule,  the  lord  would  not  have  lost  the  (hiitB  of  Ina  tannia,  aar 
would  the  fee  have  been  put  into  abeyance.    Thb  case,  ther^bre,  piavto 
nodiing  in  fevour  of  iIm  legality  of  the  estates  to  be  raised  by  the  eonatniD- 
don  here  contended  for.  llkb  point  b  eifaaiisted  by  Mr.  Haigiave'a  treadm 
upon  it    if  the  reader  be  convinced  by  it  that  die  estetiBs  to  be  raised  by 
thu  third  construction  are  not  such  as  die  bw  admits,  it  follows,  that  sap- 
posing  the  devise  in  question  to  operate  so  as  to  mve  die  heirs  an  eolato  by 
purcluse,  it  must  he  construed  in  one  of  the  two  former  modes.  Naw  thaaa 
modes  are  not  reconcileable  wid>  what  b  acknowledged  to  be  the  naenl 
scope  and  object  of  the  testator's  intention.    The  consequence  is,  that  the 
devise  must  be  bft  to  its  legal  opexation,  and  the  heir  muit  lake  by  ~ 
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V.  6.  But  if  die  reader  ahoidd  be  of  opinion  that  the  estates  whiidi*  if  the 
third  construction  is  admitted,  wiil  be  created  by  the  testators  will,  are  such 
as  the  law  allows,  still  there  will  remain  a  fonoidable  objection  to  the  admis* 
eion  of  that  construction.  It  will  appear,  th|t  by  a  series  of  adjudications, 
from  the  18  Ed.  II.  to  thecase  of  Coulaon  v.  Coulson,  17  Geo.  II.  inclusively, 
devises  of  the  nature  in  question  have  been  construed  to  vest  the  inheritance 
in  the  .ancestor.  Admitting  therefore  that  the  reason  or  foundation  of  the 
construction  in  question  is  not  now  discoverable,  there  still  is  great  reason 
io  contend  that  it  is  binding  on  the  cpurts.  This  b  bv  no  means  peculiar  to 
'the  rule  in  Shelley's  case.  There  are  many  other  rules  of  constnictibn  re- 
ceived by  the  courts,  which  are  arbitraiy ^  and  some  of  them  not  reconcileable 
to  plain  reason.  Still,  being  adoptefl  as  rules  of  construction,  Uie  courts 
(sometimes  even  with  an  avowed  reluctance)  consider  themselves  to  be 
bound  to  submit  to  them. 

VI.  it  remains  to  observe,  that  the  suggestion*  here  submitted  to  the 
reader,  are  UiUended  to  tqtvhf  only  to  the  devises  of  legal  estates,  and  to 
those  devises  only  in  which  the  argument  to  except  them  from  the  rule  in 
Shelley's  case  depends  at  the  most  on  the  two  following  circumstances :  1st, 
that  it  evidently  appears  to  be  the  testator's  intention  to  give  the. ancestor 
an  estate  for  his  life  only :  and  2dly,  that  it  also  evidently  appears  to  be  his 
intention  that  the  heirs  of  his  body  should  take  by  purchase.  If  the  testa- 
tor's intention  appears  to  be  to  give  the  ancestor  an  estate  for  life  only,  and 
to  ^ve  an  estate  by  purchase  to  the  heirs  of  his  body ;  and  if,  besides  this, 
his  intention  is,  that  by  the  devise  to  the  heirs  the  inheritance  should  viyt 
in  that  individual  heir  who,  at  the  time  of  the  decease  of  the  tenant  for  life, 
fi^all  be  the  heir  of  his-  body,  and  the  heics  of  the  body  of  that  person*  and 
that  the  devise  should  reach  no  farther ;  or  his  intention  is,  Uiat  the  inhe- 
ritance ahould  descend  upon  the  sons  of  the  tenant  for  life  successively  in 
tail,  with  or  without  remainders  to  the  daughters ;  and  this  ulterior  intention 
appears yrom  any  other  part  of  the  will,  either  by  plain  declaration,  or  clear 
implication ;  then,  as  there  is  nothing  .unlawful  in  this  disposition  of  bis  pro- 
perty, there  is  no  role  of  law  or  equity  that  stands  in  the  way  of  such  coa- 
struction. — But  this  ulterior  construction  is  not  to  be  implied  from  the  meie 
circumstances  of  an  estate  for  life  only  being  s;iven  to  the  ancestor,  and  its 
appearing  either  by  eaipress  words  or  impUcatioB,  that  it  was  the  testator's 
intention  to  give  an  estate  by  purchase  to  the  heir8<-~-lt  mav  be  said  this 
brings  the  matter  to  as  much"*  uncertainty  as  attended  it  befpre ;  but  surely 
that  is  not  the  case.  Numberless  as  the  cases  respecting  (ke  point  in  ques-. 
tion  are,  there  are  few  indeed^  in  which  any  ground  for  this  uUerior  cea- 
struction  of  the  words,  "  heirs  of  the  body,"  occurs.  See  those  cited  by 
Mr.  justice  Blackstone  in  Mr.  Hargtave's  Tracts,  50&  606,      ' 

Since  the  hrst  publication  of  this  note,  all  the  feaming  respecting  this 
celebrated  rule  of  law,  particularly  with  a  view,>^'  its  application  to  decided 
cases,  and  to  those  which  occur,  or  are  likely  k>  occur  on  it.  In  practice,  has 
been  ably  collected  and  arranged  by  Mr.  Pre^iton,  in  his  Succinct  View  of 
the  Bide  in  SheUey^s  Cas^.-^[JBvtUr,noteS29.} 

NOTE  V. 

(Page  246  of  this  eo/time.) 

The  doctrine  of  warranty  was  formerly  one  of  the  most  interesting  and  ' 
useful  articles  of  legal  leammg ;  but  the  effect  and  operation  of  warranties 
having,  by  repeatecf  acts  of  the  legislature,  been  reduced  to  a  very  narrow 
compass,  it  is  become  in  most  respects  a  matter  of  speculation  rather  than  of 
use.  In  some  instances,  however,  warranties  have  still  a  powerful  influence 
on  our  landed  property ;  and  there  is  no  part  of  our  jurisprudence  to  which 
the  ancient  vf  riters  have  more  frequently  recourse  to  explain  and  illustrate 
Uieir  legal  doctrines.  Hence  abstruse,  and  in  most  respects  obsolete,  as  the 
learning  respecting  it  uoquestionablv  is,  it  continues  to  deserve  the  attention 
of  eveiy  person  wno  wishes  to  obtam  accurate  notions  of  those  branches  of 
our  laws,  which  are  more  immediately  connoted  with  the  doctrines  that 
respect  the  alienation  of  landed  property. 

m  (he  cvoU  law  warranty  is  defined,  the  obligation  of  the  seller  to  put  a 
stop  to  the  eviction,  and  other  troubles  which  the  buver  suffers,  in  the  pro- 
perty purchased.  Eviction  is  defined  to  be  the  loss  which  the  buyer  sufiera, 
either  of  the  whole  thing  that  ii  sold,  or  of  a  part  of  it,  by  reason  of  the 
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n^  vliklialkinlpcfMtt  lastoiL    TW 

milioiit  Umcfnai^  the  ptoyeity  of  the  tMa^  sold, 
poiciuBier ;  at  if  my  one  ptetemfa  a  nfjbi  to  the  a 
ti  a  icot  iMuinff  out  of  the*,  to  a  Ktviee,  or  wm  t 
vature.    The  buyer  beinf  that  evicted  or  tioulikd'ia 
lecoone  to  the  ariler  to  wamot  Um.   Tbis  waitaty 

that  aecurity  vrhich  erety  setter  it  boood  to  give  for 

hi  the  free  po»ie««ioii  aod  eojoymcBt  of  the  tbiog  told, 
■lakes  no  mentioa  of  it ;  or  m  dretf,  beioc  that  hiad  of  | 
tiooary  wanaoty,  which  the  aeller  and  ooyer  iitidalii 

See  /)^aial.  i.  i.  tit.2.  §10.    By  the^iactkaof  tte  Jin , 

micht,  immediately  after  the  eirfctiaa  or  trouble,  p;ive  Botftee  of  it  to 
aeller,  artw  then,  if  be  thought  ptoper,  oaght       *^     *'       ^  . 

actioD,  aod  defeod  it ;  but  tQI  the  aeoience  waa 

Bot  bring  his  action  of  wananty  against  the 

brought  before  the  jud«:e  of  the  place  in  whkh  the  i 
But  the  mactice  is  diderent  in  the  courts  of  law  nt . 

buyer,  when  he  girea  notice  of  the  action  to  the  aellef, ^ 

«f  wananty  against  him  before  the  judge,  before  whom  the 
brought ;  and  if  he  cannot  defend  the  action,  die  jndse 
indemnifc  the  seller,  by  the  same  sentence  by  which  J 
forour  Of  the  plaintiirin  the  origfaial  cause.    See  PMiei  .. 
ftnpcfs  de  VemU,  partie  2.  e.  1.  sect.  2.  art.  5.  §  2.    The  firrt 
can  upon  another  to  warranQr;  he  in  the  same  maaner 
third.    But  to  prevent  the  deJays  which  must  unavbidably  i 
plyiag  warraDtie«,  a  fourth  wanantor  is  not  pennitted  to  a 

particular  circum'^tances.    The  degrees  abo  must  be  obs 

son  muM  vouch  his  own  Immediate  warrantor,  as  it  is  not  bsrfol  for 
vouch  any  of  the  utterior  wanantor*.  After  the  wanantor  haa  entered  inti 
Ibe  warranty,  the  person  warranted  may  either  proceed  ia  fab  defrnne 
jointly  with  the  warrantor,  or  leave  the  cause  to  ium  saMy.  The  senlenca 
binds  them  both  equally,  if  the  person  against  wiwm  the  action  is  bnairiii 
V  evicted  or  tnmliled  in  his  possession  by  the  sentence  of  the  judge,  he  nas 
a  r^laiin  upon  the  warrantor  for  a  complete  Indemnificataon.  Somelinies  Iha 
pretifle  sum  to  be  paid  by  way  of  indemnity  is  fixed  and  agreed  to  by  the 
parties  npoa  the  makmg  of  the  contract ;  but  penal  obligations  of  thb  nature 
are  greatly  ^countenanced  by  the  laws  of  Fiance.  It  is  always  in  the 
breast  of  the  >adge  to  moderate  or  increare  ihem ;  but  they  cannot  he  in- 
creased either  bs  the  express  contract  of  the  parties,  or  the  equity  of  flfae 
judge,  to  more  thaL  doable  of  the  property  evicted.  See  Drmi^  det  Etric- 
twn»  ttdela  GaraMit  FormeOcpar  Mom.  Bfrikdei,  2  voL  oct  Pma, 
1781.  '^ 

The  warranty  treated  otby  Littleton  in  thi»  Chapter  is  evidenllf  olfendai 
esBtraetion,  being  derived  ir«m  the  obligation  which  the  lord  was  under,  by 
that  system  of  polity,  to  defeodhis  tenant's  title  to  the  land  agiinst  all  ^aim- 
taU.  If  the  tenant  was  evicted,  die  loitiwas  bound  to  make  hbn  a  reccon* 
pense,  by  giving  him  lands  of  equal  vdne  to  those  evicted  fiom  him.  The 
doctrine  and  practice  of  wananty,  in  Oie  early  ages  of  the  feudal  law,  is  thm 
set  forth  in  the  book  of  the  Fiefs,  tit  25.  It  u  there  stated  that  a  vamd 
held  a  fief  from  the  lord,  and  being  dtsturbed  in  his  posaession  of  it,  caBed 
upon  the  lord  to  defend  him.  The  lord  refused  to  «ppear  before  the  ju«%e, 
by  which  the  vassal  lost  his  cause.  The  vassal  Iheccupon  demanded  a  re- 
compense from  the  lord.  The  lord  said  in  answer  that  the  vassal  never  heU 
the  bef,  nor  received  the  investiturc  of  it  from  him.  The  vassal  replied,  that 
be  held  the  fief  from  the  lord,  and  had  been  invested  with  it  by  him ;  that 
he  had  called  upon  the  lord  to  defend  tlie  possesHion  on  the  trial,  and  that 
the  lord  did  not  then  deny  the  lands  being  held  of  him.  All  this  the  vossal 
proved  by  proper  witncsscfi.  Upon  this  ca««e  it  wai  held,  that  when  a  vassal 
is  disturbed  in  the  possession  of  his  fief,  if  he  calls  on  the  lorrl  to  defend 
fajm,  and  it  appears  on  the  trial  that  (he  lord  investcil  him  with  a  fief  that 
^d  not  belong  to  him,  the  lord  is  bound  either  to  give  him  another  fief  of 
equal  value,  or  the  price  of  it  in  money ;  and  that  he  is  bound  to  do  this  as 
soon  as  it  clearly  appears  that  the  vassal  will  be  evicted  of  the  fief ;  but  that 
If  the  lord  denies  that  the  fief  u  held  of  him,  and  that  the  vassal,  or  any  of 
his  ancestors,  were  invested  with  it  by  him,  and  the  va«al  proves  iho« 
-focts,  eithef  by  an  instniiiient  properly  authenticated,  or  by  the  peer*  of  the 
t:ottrt,  fho  lord  OMist  give  him  another  fief  $  or  mi^  be  put  to  his  oadi,  ftat 


laelAer  the  vaaral  nor-my  of  Iris  aneestsra  hfiid  the  fief  from,  or  wereiA« 
Tested -with  it  by  him,  or  any  of  hi^  ancestors.    If  fhe  lord  does  thi<),  he  is 
to  he  ac<|i]itted. — Sir  Martin  Wright  seems  to  qnestbn  whetiier  the  lord's 
obligation  to  protect  or  defend  the  feudatory,  made  him  anciently  Hable  upon 
eriMion   without  any  fand  or  defect  in  him^  to  compensate  the  loss  of  the 
fief.     He  observes,  that  it  can  hardly  be  imagnied  that  while  feuds  were 
precarious,  and  held  at  the  will  of  the  lord,  or  indeed,  that  while- they  wer& 
generously  given,  without  price  or  stipulated  render,  the  lord  should  be 
subject  to  such  a  loss ;  especially  since  it  is  likely  tliat  the  lord's  obligation 
upon  eviction  rather  prevailed  npon  the  reason  of  contracted^  and  irapropec 
Ibuds,  than  from  the  natnre  of  a  pure  original  fend«    He  observes,  that  none 
of  the  ancient  feudists  make  any  such  distinction,  but  that  all  of  them  sup- 
pose the  lord's  obligation  upon  eviction  to  have  been  general ;  yet  he  aS'* 
aerin  they  must  be  understood  to  speak  of  the  times  in  which  they  wrote, 
whefi  improper  feuds  cluefly  prevailed.    See  Introduc*  to  the  Law  of  Te« 
nure*,  pp.  88,  89,  40. — Upon  a  principle  similar  to  that  upon  which  ttiis  dis- 
tinction is  grounded,  it  seems  to  have  been  formerly  made  a  question  by  the 
writers  on  uie  feudal  laws  of  the  German  and  Italian  states,  whether  inve»- 
titnre  alone,  without  any  express  promise  or  undertalduff  on  the  oart  of  the 
lord,  entitled  the  tenant  to  t:Iaim  an  equivalent  from  the  lord,  in  case  of  evic« 
tion.    Rosentall,  a  German  feudist  of  great  authority,  has  stated  this  ques- 
tion, and  the  authorities  upon  which  i&  two  opposite  opinions  respecting  it 
are  founded.    He  mentioos  it  to  be  his  own  opinion,  that  investiture  albnoj 
without  any  promise,  entitle^i  tiie  tenant  to  an  equivalent ;  and  he  says,  that 
the  greatest  part  of  those  who  maintain  the  opposite  opinion,  admit  that  the 
lord,  though  he  has  made  no  promise,  is  bound  to  |pve  an  equivalent,  if  the 
fief  were  originally  granted  for  servicer  done ;  or  otherwise,  in  the  way  of 
remuneration.   See  BoaentaU  TVaetatUi  et  Sifn^psia  toHw  JurUfeHdaU9i 
Coll.  Allob.  mo.  vol.  1.  469,  470. — In  a  more  recent  publication,  expressly 
on  the  subje^ct  of  gratuitoue  fieis,  it  is  held,  that  the  lord  is  bound  to  defend 
the  fief  and  to  give  the  tenant  an  equivalent,  if  it  is  evicted  from  him.  The 
author  states  tto  objection  made  by  sir  Martin  Wright ;  and  in  answer  to  it 
observes,  that  the  feudal  contract  and  conneiion  between  the  lord  and  tea-^ 
ant  is  'such,  as  distinguishes  it  from  a  voluntary  donation,  and  necessarihr 
mcludes  this  obligation  upon  the  lord.    See  Petri  SekuUm  DisMertoHo  it 
JFeudo  Gratia  in  Jfniehen  71ie$auru$  Jkma  feuddUa,  Francofurti  ad  M«- 
iram,  torn.  2.  656, 567,  568.    It  should  seem  that  with  us  anciently,  eveiy 
kind  of  homage,'  when  received,  but  not  before,  bound  the  lord  to  acquittal 
and  warranty ;  that  is,  to  keep  the  tenant  free  from  distress,  entry,  or  other 
molestation*  for  services  due  to  the  lords  paramount,  and  to  defend  his  tide 
to  the  lands  against  all  others ;  but  that  in  subsequent  times,  the  implied  ac- 
quittal and  warranty  were  peculiar  to  that  species  of  homage  which  is  known 
by  the  appellation  of  homage  ancestret   See  ant.  67.  b.  note  1.    In  another 
material  quality,  the  wartanty  annexed  to  homage  ancestrel  difiered  from  ex* 
press  warranty.    In  the  case  of  express  warranty  the  heir  was  chargeable 
only  for  those  lands  which  he  had  by  descent  from  the  ancestor  who  created 
tiie  warranty.    But  in  the  case  of  homage  ancestrel  the  tenant  was  not  dri- 
ven to  recover  in  value  only  those  lands  which  the  lord  had  fW>m  that  an- 
cestor who  created  the  warranty ;  that  would  be  impossible,  as  it  was  essett- 
tial  tnhomage  ancestrel,  that  the  seigniory  should  have  been  created  before 
time  of  memory.    It  being  therefore  impossible  to  ascertain  whicfi  lands 
descended  from  the  ancestor  who  made  the  grant,  the  law  charged  all  the 
lands.    See  ant.  102.  b.    But  defence  and  recompense  were  not  the  only 
benefits  which  the  tenant  derived  from  the  lord's  warranty  \  it  rebutted  or 
repelled  the  lord  from  claiming  the  land  itself,  or  any.  profit  or  right  from  it, 
but  those  which  under  the  feudal  contract  were  due  to  him  zsk  lord,  accord- 
ing to  the  fundamental  maxim  of  the  doctrine  of  fiefs,  Homa^um  repellU. 
perquimtum.    Such  appear  to  be  the  outlines  of  the  system  of  warranty  in 
4he  early  ages  of  the  feudal  law.    The  practice  of  subinifeudation  necessarily 
occasioned  a  considerable  extension  of  it.    It  was  totally  inhibited  by  the 
statute  made  in  the  ISth  year  of  Edward  I.  commonly  called  the  statute  quia 
tmptores  terrarutn. .  That  statute  had  a  particular  influence  both  on  the 
practice  and  the  doctrine  of  warranty.    The  free  alienation  of  property  which 
it  authorized  necessarily  put  an  end  to  the  homage  ancestref,  and  coo.«e- 
ODcntly  to  the  implied  warranty  annexed  to  it.    To  remedy  this,  if  the  lord 
aliened,  the  tenants,  before  they  attorned  to  the  new  lord,  required  a  new 
warranty  from  him;  if  the  tenant  aliened,  it  w»8  with  an  expre90  dauae  of 
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His  gM«  Ike  Mir  teMsC  tke  bflMfik  «C^ 
wvnot  die  old  leoant:  as  the  neir  timnt  niglit  fmmh  Ibe  old 
he  ID  faifl  mm  might  dnaicB  the  lonl.    TUt  enbfect  viB  be 
attempt  will  be  made  tp  inyertipte  and  eiphm  Ae  y  ■iili  > 
between  lineal  and  r  alii  Mil  wamnlj,  in  aeie  1. 
m^U  SISJ 

NOTE  VI. 


{Page  tnefikit  iiliiiag.) 

Wbat  li  nid  bv  iir  Edward  Coke  is  flife  |»laoe,  and  the  (Inl liiMiaii  d 

the  judfpe*  in  Notes'  case,  4  Rep.  80.  and  kivd  cUef  joBliQe  TaaglbBH^aaM* 
ment  in  Hayes e.  Bkkerrtafl^  m  his  Reports,  pi^  12B.  ihoidd  rea^vvat 
sauples  too  often  entertained  on  the  part  of  traslees,  respecin^  the  pm- 
piiety  of  tiieir  conveying  by  the  word  gnmt.    From  the 
reletred  to,  it  most  ckaity  appears,  that  the  word  gnm/, 
eonTeyance  of  an  estate  of  inheritance,  does  not  in^ly  a  si 
if  it  did,  the  insertion  of  any  express  covenant  on  the  part  of 
would  qualify  and  restrain  its  force  and  operatioo  within  die  impfl 
of  that  covenant,  as  the  law,  when  it  appears  b^  express  wtiids 
parties  desicned  the  warranty  should  extend,  will  not  carry  itbrfher  l^* 
■traction,    lliere  is  tfierefore  no  ivasonable  ground  for  tras 
to  eonvey  by  the  word  ^ront  /  but  serious  objections  maybe 
cases  to  purchaMrs  taking  a  conveyance  from  them  sntfaoot  it    These  am 
•teted  in  the  foUowIng  passage  6^  Brid^man's  Complele  nwwi  iwiiii. 
vol.  I.  SSS.-***  Sir  Jemey  Palmer's  resolution  concerning  the  wwjta  gsw 
**  and  gnmf  in  a  conveyance.    **  Sir,  I  conceive  thatcaiv  oofrfit  to  be  tSnn 
^  in  a  conveyance,  of  what  nature  soever  it  be,  that  therebe  Bof  ftnA 
** ^vee  and  grant;  for  they  imply  a  fenero/  toorranfy,  and  stall  aot  be 
**  qualified  1^  the  $pedai  lOfBToi^  following  as  hath  oif  late  hnes  Ihaet 
**  adjudged.    H.  T."— Sir  Jeffiey  Pftfaner^s  answer.  *«  €fma  impleo  a  per- 
**  »tnuuwarranty,  and  so  is  not  always  used.    ITie  word  grmU,  M  a  knK 
^  lor  years,  is  a  eavetumt  in  law  ;  or  (as  you  may  call  it^a  gcjieiirf  w^ 
**  ranty, if  it  be  not  qualified  by  a  covenonl  or  toarrBfifjf  m/aU.-  bat  If 
'*  there  be  a  cd^enant  or  warranhi  in  fait,  then  it  b  restramed  to  die  woA 
*<  of  the  coefnanf  subsequent.    But  in  an  estate  tfinkeritanee  where  the 
**fee  passetfa,  there  the  word  grant  is  neither  a  eoeeiuDif  en  Imw^  nor  isnr- 
**  raniy.    For  if  it  should  be  a  eovenani  in  law,  or  loammfy  in  itadf^  h 
**  wouM  be  there  restrained  and  qualified  by  tibe  tearranfy  and  woeiiswlii  w 
**fait.    And  a  deed  to  pass  an  mAcfitan^  where  coinmoii'  ii  cannot  be 
**  without  it ;  for  if  it  be  totnmon  in  gross.  It  cannot  pass  by  Ae  Bvei^,  bat 
**  must  pass  die  word  grant.    And  I  never  yet  saw  a  faajfimemt  wiffaooC 
"  it.    Jeffihsy  Palmer."    This  dictum  of  sh  Jeffiey  Pabner  us  been  some- 
times cited  to  prove  that  it  is  not  safe  for  purdiasera  to  take  a  convcywiee 
by  lease  and  release,  or  bargain  and  sale  enrolled,  if  the  ronfeytmre  be  from 
the  trustees,  and  they  do  not  convey  by  the  word  grant,    ft  Is  said  thtt 
commons,  or  advowsonj,  or  other  thii^  which  be  in  grant,  w9  not,  if  dMr 
are  severed  from  ^e  inheritance,  pass  without  the  word  gnant.    Bnt  fhh 
is  a  mistake,  and  by  no  means  warranted  by  nr  Jeffrey  Pafanm:^  dietiHii, 
which  evidently  applies  only  to  conveyances  by  feoffinent;  m  whkh  cam 
commons  in  gross,  &,c.  Iving  in  grant  would  not  pass  by  the  tiveiy»  and 
dierefore  without  die  word  grant,  or  some  other  word  of  a  limHar  opcnkdon, 
would  not  pass  by  the  charter  of  feoffment.    But  in  the  case  of  a  Ime  and 
release,  there  is  no  doubt,  that  any  thing  which  lies  ia  grant  w3l  veathi  thft 
vendee,  by  the  lease  for  a  year,  and  that  a  release  wimout  die  word  ffrmU, 
would  operate  by  way  of  enlargement  to  jgLvt  the  releasee  the  fe«.  Sohidii 
case  of  a  bargain  and  sale  enrolled,  any  thine  which  Hes  In  giant  wiD  VMt  h. 
die  bargiidnee  by  the  statute  of  uses  without  die  woid  grant  Upon  die  whda 
dierefore  there  is  no  such  peculiar  operation  in  this  fiunoos  monaqdhUe,  as 
to  make  it  either  dangerous  for  a  trustee  to  convey  by  it,  or  esaentld  fir  a 
purchaser  to  require  it.    How  a  eatenant  shall  be  expounded  wISi  '^tjf' 
to  the  context,  or  to  synonimous  or  odier  words  see.  Com.  D^.  Cot.  ^) 
Vin.  Abr.  Covenant  (L.  4.) 

To  explain  more  fuOv,  what  is  said  above,  it  may  be  proper  to  fliile  at 
length  the  operation  of'^the  word  '*  grant**  or*<  give,**  In  conwytnoes  af 
esutes  in  fee  simple,  in  gifb  hi  tail,  hi  leases  for  life,  and  In  leaaet  6»  yewr- 
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1$L  Mtoihe  opertOimt  if  the  word  "  grtrnP^  or  '*  gkK,**  in,  Mmmottect 
cf€8iate$  in  fie  eimple,  it  is  to  be  observed,  (hat,  till  die  pmctice  ofsubin* 
nodation  was  abolished  by  the  statute  quia  emptores  ierrmum,  lands  mis^ 
be  eranted,  either  to  be  held  of  the  grantor  himself,  or  to  be  held  of  the  cmef 
lord  of  the  fee.  When  they  were  gianted  to  be  held  of  the  grantor  himsetf, 
at. least  if  the  grant  were  made  by  the  word  **  dedit,"  there,  without  any 
other  wananty,  the  feoffor  and  his  heirs  were  bound  to  warranty.  This  is  ' 
enacted  by  tfie  statute  dt  bigamiMi  ch.  6.  and  we  hare  lord  Coke's  authority* 
tliat  this  statute  was  only  dechratory  of  the  common  law,  in  this  respect* 
The  reason  for  implying  wananty,  in  this  case,  is  by  his  lordship  said  to  be, 
that "  where  4edi  is  accompanied  with  a  perdurable  tenure  of  the  feofifor  and 
**  his  heirs,  there  dedi  importeth  a  perdurable  warranty  for  the  feoffor  and  his  ' 
**  heirs  to  the  feoflee  and  his  heirs."  2  inst.  275.  The  wananty  in  this 
instance  was  therefore  a  consequence  of  tenure,  (ant  101.  b.)  and  soneees- 
sary  a  consequence  of  it,-  that,  where  an  express  and  cpalified  warranty  was 
introduced,  it  did  not  restrain  or  circumscribe  the  'implied  warranty.  Where 
lands  were  granted  to  be  held  of  the  chief  lord  of  the  fee,  there  me  .tenancy  ' 

was  of  (he  chief  lord,  and  no  tenure  subsisted  between  the  gianfor  and  the 
Krantee.  Warranty,  ^erefore,  being  a  consequence  of  tenure,  did  not  hold 
ui  these  cases  between  tiie  grantor  and  grantee,  as  diere  was  no  tenure 
between  them  to  raise  it  StiU,  the  grantor  was  supposed  to  be  bound  by 
his  own  gift.  The  word  "  give,"  dierefore,  imported,  in  tliis  case,  a  warranty 
to  him.  But  this  was  personal  to  the  grantor;  it  did  n.ot  apply  to  the  heir, 
and  it  could  not  affect  him  without  working  that  involuntaiy  alienation, 
which,  in  a  case  of  that  nature,  the  jurispru£nce  of  those  times  did  not 
readily  admit.  The  statute  ^qyia  emptores  ierrammi"  put  an  end  to  die 
subinfeudation  of  fee  simple  estates,  and  of  course  put  an  end  to  die  warranty 
we  have  been  speaking  of,  as  incident  to  grants  of  lands  in  fee  simple,  to  be 
held  of  the  grantor  and  Us  heirs.  The  consequence  was,  tliat,  after  the 
statute  quia  en^tore$  terroniiw,  there  was  no  case,  except  that  of  homage 
ancestrel,  i^^  which  wananty,  unless  it  arose  from  the  express  contract  of 
die  parties,  bound  more  dian  the  donor,  or  bound  him  longer  than  the  term 
ofhisUfe.    2dljj^,  But  ieith  resjp^et  to  etftaies  tail  and  leaeeM  for  Ufe,iSbtt  , 

judges  took  this  important  distinction,  that,  where  a  person  seised  in  fee 
granted  for  life  or  in  tail,  reserving  the  reversion  in  himself,  the  grantees 
of  the  particular  estates  held  of  the  reversioner,  and  he  of  the  chief  lord ;  ^ 

where  a  person  granted  for  life  or  in  tail,  with  the  Remainder  over  in  fee  sim- 
ple, both  the  tenants  of  the  particular  estates,  and  .Ae  remainder-men,  held 
of  the  chief  lord.  In  the  former  case,  therefore,  thb  tenure  between  d^e 
donor  and  the  donees  still  subsisting,  the  law  remained  as  it  did  before  the 
statute,  that  is,  when  those  estates  were  created  by  the  word  "  dodx*^  bodi 
the  donor  and  his  heirs,  were,  in  consequence  of  the  tenure,  ofoUged  to  war- 
lanty.  Thus  .it  stood  in  respect  of  grants  in  fee  simple,  in  tall»  or  for  life; 
and  in  all  these  cases  the  warranty  must  be  understood  in  its  strict  legal 
import,  as  impljring  an  obligation  in  the  lord  to  acquit  his  tenant  against 
the  superior  lord,  where  there  was  a  seigniorr  paramount,  and  to  give  the 
tenant  a  recompense  in  case  of  eviction.  8dly,  But  m  leaaee  for  yeare^ 
(to  which  the  subject  now  leads,)  the  case  is  very  different  A  lease  for 
▼ears,  (See  Bacon's  Ab^.  tit.  Leases  and  Terms  lor  Years)  is  a  contract 
between  lessor  and  the  lessee  for  the  possession  and  profits  of  lands,  fcc. 
on  the  one  side,  and  a  recompense  by  rent,  or  other  consideration,  on  die 
other.  As  the  lessor  contracts  (hat  the  lessee  shall  hold  the  laiid,  he  can- 
not claim  it  itt  opposition  to  his.  covenant^— Thus  he  parts  with  the  land 
during  the  term ;  but  his  supposed  parting  with  the  land,  and  the  interest 
of  the  lessee  in  it  during  the  term  parted  with,  was  rather  a  consequence 
of  law  accruing  from  the  cdntiact,  than  the  contract  for  the  enjoyment, 
a  consequence  of  law,  accruing  finom  the  parting  with  the  land.  The  ten* 
nant,  therefore,  had  only  the  perception  of  the  profits,  and  was  considered 
to  hold  the  possession  for  the  reversioner.  The  consequence  was,  that 
whoever  recovered  the  fieehold,  induced  the  term  whedier  the  recovery 
were  true  or  feigned:  As  the  possession  was  not  consideced  to  be  in  the 
lessee,  there  was  originally  no  means  by  which  he  could  recover  it  His 
only  remedy  was  in  consequence  of  the  contract,  which  constituted  Oub 
lease.  By  virtue  of  that,  the  words  *'  yielding  and  paying,"  &c.  wem 
construed  a  covenant  in  favour  of  the  lord,  which  enabled  him  to  reco- 
ver his  rent  by  an  action  of  covenant  or  an  action  of  debt,  and  the  words* 
*'  grant,  demise,"  &c.  were  construed  a  covenant  in  fovour  of  die  tenant. 
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■ta 
|*«t.  In  tltt«  «eoM  fber  ire  sud  Id  nuply  a  wvmty. 
•f  CrrehoM  e^ialM  it  datftr*  m  ila  nativr,  as  that ; 
coatfBct ;  and  in  its  apcntsos,  •§  llKt,  heinf:  a 
ModeDed  by  eiyif  itaiiaatio,  thia,  ■firing  horn  iht 
h  coMJdered  to  be  modilied  and  re|:iilared  by  any 
ted  io  the  leafie.  Sec  SpeBcer's  case,  5  Rep.  17.  1 
9.  Samiim,  1  Vea.  ae&  101.  Laid  Coke,  ant.  101.  b.  and 
preiKly  aays,  Ihal  waitaaty  caonoC  be  anoesed  to 
ipr,  aays  hi«  lordship,  if  a  Boao  iraiiaato  thena,  the  party 
or  aetioo  upon  the  case.  Una,  therHbve,  the  law 
fMiff  etmpi^rf.  In  all  caaea  of  homage  anceatiel,  if  am* 
(wMch  i«  at  least  doobtlbl',  the  doctrine  of  wananty  fopan 
the  stainle,  that  »< — if  the  grant  was  made  by  the  void  ** 
a  wananty.  in  other  caaei  it  may  be  oxptejeed  at  the 
if  it  be  not  cxpfeaied,  then,  hi  coDreyances  in  fee  ample,  it  t9 
by  the  word  *'  giant,**  or  any  other  word  eieept  the  woid 
it  holds  only  during  tlie  life  of  the  grantor;  in  gift*  in  tni» 
Kfe,  by  the  word  *«  give,'*  where  the  levcr^ioo  is  left  in  tfaei 
between  him  and  me  donee  or  lesope  stiU  ninliiincs.  Of  < 
neoee«ary  coo«iequeDee  of  law,  and  is  not  con^ademd  to  be 
cxpreM  covenants.  In  leases  for  yeais  rendering  rent, 
it  to  import  a  roveoant  for  the  qditi  enfoymem  of  the  tern,  is  af  the 
itself  of  the  leaw ;  but  the  leaiv  being  originany  femided  on  ooomct,  any 
of  it«  term*  may  be  varied  by  the  parties  themselves  at  their  pleonne,  and  is 
in  i»cX  conridered  as  varied  fT9  tanto  fay  the  insertion  of  any  ezpicas  ciyve- 
nant.  But  the  effect  of  an  express  covenant  in  resttahwng  the  edect  of  an 
implied  general  covenant  »  not  to  be  confoonded  with  the  cflect  of  a  parti- 
«ii|ar  covenant  in  re«itiaining  the  cflfect  of  an  expresf  geneni  covenant,  as 
Ifae  latter  b  not  restrained  by  a  tubseqaent  covenant,  ankss  it  can  be  con- 
sidered a«  part  of  the  general  covenant.    See  Nokes's  case,  4  l^ep.  80.  and 


1  Saund.  OO.^it  may  happen,  that  aaenon  htnimg  a  term  tf  ycmns  swJ^, 
CMiveys  the  lands  a$  mn  tttaU  in  fee  mmfU  to  another  and  ms  heirs,  by 
the  word  **■  grant.*'    But  thfo  caimot  amount  to  a  wananty  of  the  lend«,  fee 
the  term.    The  operation  ^  the  word  **  grant,"  in  implymg  a  waiiantj  in 
the  creation  or  a5mgmDent  of  a  term,  arises  from  imphcatioo  onlv,  that  is» 
from  the  )aw*8  presuming,  by  die  party's  using  die  word  ■*  grant,"  mi  be  in- 
tended to  warrant  the  lands  as  a  term.    But  hb  ezpnssly  tinating  the  land 
in  the  deed  as  a  fiee  simple  estate,  and  expressly  conveying  it  as  such,  neces- 
sarily rebuts  every  implication  of  its  being  hb  intention  or  undertaking  Co 
convey  it  as  a  term  of  yean.     In  what  has  been  said  above,  the  gmnfor  is 
considered  as  the  real  owner  of  the  land,  receiving  the  purchaM  money,  or 
other  consideration  of  the  estate  or  interest  parted  with.     In  this  case,  inde- 
pendently of  all  construction  of  particular  words,  there  is  mat  leaaan  to 
eonsider  him  bound  to  warrant  the  property  he  parts  with,  as  be  receives  dm 
bone6t  of  it.    In  the  case  of  a  trustee,  this  pound  of  rating  or  implying  an 
obligation  of  warranty  necessarily  feils.     Upon  the  whole,  to  app%  what 
has  been  said  to  the  point  mentioned  at  the  beginning  of  the  note,  it  appears 
clear,  that  whenever  there  is  a  deed,  on  the  fece  of  which  the  tiustee  is 
party,  and  conveys,  merely  as  trustee,  there  )m  no  substantial  obfection  to 
OS  conveying  by  the  word  **  grint."    If  the  lands  are  freehold,  it  is  clear  that 
no  warranty  or  covenant  is  imported  by  k ;  if  it  happens  that  they  are  hdd 
fer  a  term  of  years  only,  all  implication  of  an  intention  or  undertaking  Jo 
convey  them  for  the  term,  is  necessarily  rebutted  by  their  being  treated  in 
the  deed,  and  conveyed  by  the  party  as  a  fee  simple  estate ;  and  If  any  soch 
warranty  or  covenant  would  otherwise  be  implied,  it  would  be  restrained* 
by  his  covenant  that  he  faim.self  has  done  no  act  to  encumber,  to  a  wairanftr 
or  covenant  against  bis  own  acts.    To  obviate,  however,  eveiy  doubt  which 
may  be  entertained  on  this  ground,  it  is  usual  to  make  the  trustee  convey 
*'  according  to  bis  estate,  ri^t,  or  interest,  but  not  further  or  otherwise," — 
or  to  express  that  he  grants,  8tc.  "  not  as  warranting  the  title,  bui  in  order 
**  to  pass  or  convey  tM  lands.**    Whenever  the  former  words  are  im^erted. 
care  should  be  taken  to  make  them  referrible  to  the  trustee  only,  and  not  to 
flie  owner  of  the  fee ;  who,  in  express  contradiction  from  the  guarded  oxide 
of  conveyance  applied  to  the  trustee*  should  be  made  to  "  grant,!*  &c.  **  fiiBy 
**  and  absolutely.*' 
It  remains  to  faupiire  what  remedy  n  peifoo  purchasing  ooder  n  defeeire 
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UdehM)  exdiwvely  o^lhe  purchaser's  warmnty  or  covwiantf,  or  where  the 
title  is  subject  to  a  defect,  which  th&  wariuity  or  coveiumts  do  not  reach. 
In  eveiy  case  where  the  seller  conceals  from  the  purchaser  the  instrument  « 

or  the  met  which  occasions  the  defect,  or  conceals  from  him  an  encum- 
bianee  to  which  Che  estate  ii  subject,  it  is  a  fraud,  and  the  purchaser  has 
the  remedy  of  an  action  on  the  case,  in  the  nature  of  an  action  of  deceit. 
But  a  judgment  obtained  after  the  death  of  the  setter,  in  an  action  oi  dUs 
nature,  can  only  charge  his  property  as  a  simple  contract  debt,  and  will  not, 
therefore,  except  under  very  parti^i^p  drcumstaoces,  charge  his  real  assets. 
A  bill  in  chanceiy,  in  most  cases,  will  be  found  a  better  remedy.  ^  It'  wiH 
lead  to  a  better  discoveiy  of  the  concealment,  and  the  circumstances  attend- 
ing it,  and  may  in  some  cases  enable  the  court  to  create  a  trust  in  &Tour  of 
tiie  imured  purchaser.  But  where  the  instrument  or  the  fact,  which  occa- 
sions die  defect  of  the  title,  or  the  instrument  creating  the  encumbrance,  is 
produced,  the  purchaser  has  iair  notice  given  him  of  it,  and  if  the  covenants 
do  not  extend  to  it,  he  appears  to  be  without  remedy,. unless  he  can  avail 
himself  of  the  covenants  of  the  earlier  vendors,  many  c^  which  are  inherent 
to  the  lands,  and  to  some  of  which,  as  the  covenant  for  qniet  enjoyment, 
there  is  no  objection,  on  account  of  their  antiquity,  where  the  l^each  is  re- 
cent. It  sometimes  happens,  that  a  purchaser  consents  to  take  a  defective 
title,  relying  for  his  security  on  the  vendor's  covenants.  Where  this  is  the 
ease,  this  should  be  particularly  mentioned  to  be  (be  agreement  of  the  par- 
ties ;  as  it  has  been  argued,  that,  as  the  defect  in  question  was  known,  it  must 
be  understood  to  have  been  the  agreement  of  the  purchaser  to  take  the  title, 
subject  to  it,  and  that  the  covenants  for  the  tide  should  not  extend  to  war- 
rant it  against  this  particular  defect  On  the  general  doctrine  respecting 
the  usuu  covenants  for  title,  see  Bir.  Sugden't  Law  of  Vendors,  Ch.  13<^- 
IButler,  note  8S2,^ 

NOTE  VIL 

iP0ige2SQoftH8  90lumei) 

llie  reader  win  recollect,  that  previously  to  the  statute  <ie  liomi  all  estates 
were  held  either  in  fee  simple,  in  fee  simple  conditional,  for  life,  or  for  years; 
and  that  estates  tail,  in  the  Ught  in  which  we  now  consider  them,  had  not 
then  an  existence.  If  a  person  seised  in  fee  rimpU  aliened  his  estate,  the 
alienation  was  certunly  binding  both  upon  his  lineal  and  his  collateral  heirs ; 
his  warranty  therefore  had  eflfect  so  far  as  it  entiUed  the  alienee  to  vouch  the 
heir  of  the  warrantor,  and,  in  case  ef  eviction,  to  claim'  a  recompense  from 
him,  if  any  real  assets  descended  upon-  him  from  die  ancestor:  but  with 
ret|>ect  to  the  repelling  or  rebutting  of  the  claim  of  the  heir  to  the  estate 
itself,  as  the  alienations  of  tenant  in  fee  simple  bouiid  the  heirs  as  eflectually 
without  the  warranty  a^  with  it,  the  warranty,  in  that  respect,  eould  have 
no  operation. 

As  to  the  warranties  of  persons  seised  of  estates  held  in  fee  nmple  condi' 
Uonaltit  has  been  observed  before,  p.  826.  b.  note  1.  that  tne  condition  from 
which  that  estate  took  its  appellation  did  no^  suspend  the  fee  from  vesting 
in  the  donee  fanmediately  l^  the  p;ift ;  and  therefore  if  he  aliened  before  he 
had  issue,  it  not  only  was  no  forfeiture,  but  if  afterwards  he  had  issue,  it  was 
a  bar  to  them.  Hence  the  warranty  of  a  tenant  in  fee  simple  conditional  had 
the  same  eflfect  with  respect  to  his  issue,  as  the  wananty  of  tenant  in  fee 
simple  absolute  had  upon' those  who  claimed  from  him ;  tluit  is,  with  assets, 
it  entitied  the  warrantee  to  vouch  the  issue  as  heirs  at  law  of  die  ancestor ; 
hut  in  other  respects  It  had  no  operation,  as  the  issue  was  bound  by  the 
alienation  of  die  ancestor,  as  etfoctually  without  warranty  as  with  it  With 
respect  to  the  donor  or  reversioner,  the  alienations  of  tenant  in  fee  simple 
conditional  could  not  be  binding  on  liim  without  assets,  because  he  claimed 
to  be  in  bv  tide  paramount  ' 

As  to  the  warranties  of  tenant  for  i^e  or  for  years .-  in  most  cases  they 
must  have  been  void,  as  commencing  by  disseisin.  In  those  cases  where 
they  were  pot  void  upon  that  account,  it  is  to  be  observed,  that  before  the 
statute  of  uses  an  estate'  of  freehold  could  not  be  created  without  livery  of 
seisin ;  and  that  as  the  livery  of  sdsin  of  tenant  for  life  or  for  years  was  a 
forfeiture  of  the  estate,  tlie  reversioner  or  remainder-gnan  mi^t  enter  imme- 
diafely  for  the  forfeiture ;  but  if  he  did  not  enter  during  the  lie  of  the  person' 
aliening,  die  waitanty  estopped  him  from  entming  aSanfarda.   The  feader 
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tlw  e«rt»te,  liw  hehreto  fw  a^wied  a  preemptive  title  to  IIm  eetste.  Chat  the 
jjnewec  could  no  looser  leetore  Ue  poeteimm  togr^otry^  byt'waa  f«diic«d 
to  his  actkm.  By  aoakigy  to  thU  feaaonlBg,  and  a  faiioul  exteutoo  of  Ibi 
priDciplee  on  wUch  U  wa»  foaadod,  the  law  eupnoieA  tiMit  the  rei 
nin  or  levefsiooer  would  have  ealeradlor  the  feneituie  of  tke  toneniift 
or  years,  tf  an  equlvileat  were  not  i^veahiB:  it  was  therefore  preoiuMd, 
if  he  did  Dot  eoter  dumig  the  life  of  eiioh  partieutor  teneat,  he  hU 
'horn  him  an  eouLvalent;  and  thio  piemmption  being  ajdmitted,  ke  coaU  mt 
^lerwanls,  with  m  colour  lof  jwitke,  be  allowed  lo  obim  die  eotote  iiMiC 

Such  were  the  eflectB  and  opefatjone  ef  wairaaly  at  thecoaunoB  law. 

The  firat  material  alteiation  in  it  wae  by  te  Matute  of  GlaUceeier, «  £.  1. 
ch.  S.  by  which  it  was  enacted,  that  the  wananty  of  the  lasher*  teaaat  by 
the  eowteey,  either  in  the  life  ef  his  wife  or  afterwards,  should  not  he  a  b« 
to  the  heir  witbom  asseU.  lie  nest  statuto  wbichtoade  any  material  yie^ 
aHon  open  the  eflect  and  operation  of  wamnty*  was  the  atatnto  dt  dmm. 
An  allennpt  has  been  made  to  note  I,  page  S26.  b.  and  notes  i  and  %  to  p^ 
937.  a.  to  explain  in  what  manDor*  and  by  what  construeiion  of  law,  nstnas 
tail  derived  their  oiidn  from  that  statute.  It  is  obvious,  that  if  the  warrvif 
of  tenant  in  tail,  withent  assets,  had  been  peimitted  to  bo  a  bar  of  the  esials 
tail,  it  would  have  been  ipi  the  power  of  every  .tennnt  in  tafl  to  have  evaded 
that  stotuto,  and  baitod  his  issue.  By  a  kind  of  analogy,  therefore.  Id  what 
tte  legisbiwehad  dene  In  paswng  the  stot.  of  Gfouceotor,  ihenidgBe  la  thek 
oonstnictlon  oi  the  statute  ie  tfonts,  held*  that  the  wanaoty  of  tenant  in  tai, 
wMkovt  assets,  should  not  bind  his  issue;  but  by  the  same  anatef^,  and  te 
ptevent  the  dreuity  which  would  arise  if  the  Issue  had  been  pomnttod  to 
Mcover  tfke  estete  Mm  the  ahenae,  and  the  alienee  to  recover  iSbm  aasste 
from  the  issue,  they  held  the  issue  bound  by  wananty  with  aesctii  With 
respect  to  those  in  remainder  or  revereloD^t  is  to  be  observed,  that  die 
statute  de  donia  extends  only  to  the  alienations  of  tenants  In  tail ;  the  aicn- 
atioDs,  therefore,  of  tenants  for  Itfe  with  wananty.  remained  as  they  did  at 
the  common  law,  and  therefore  bound  all  upon  whom  the  warranty  descended, 
dther  with  or  without  assets.  Neither  did  the  statute  de  donis  resti^  the 
aUeoadoarf  of  teoantin  tril,  except  so  for  as  they  prevented  the  land  deseead- 
ing  upoftthe  issue  at  his  death,  or  nverthig  to  tiie.donor  for  want  of  ianeia 
taO.  There  Is  nothingin  H  which,  either  dhedly  or  indiraclly,  reetiains  the 
tenant  in  tail  iirom  baiSng  a  remainder-man  in  tail,  by  his  wananty  descend- 
ing en  him,  unless  perhaps  it  should  be  considered  that  evniy  partiedar 
estate  in  remainder  is  carved  out  of  and  a  pait  of  the  sevenfon,  and  cen- 
sequently  equally  entitled  to  protection*  As  to  a  lemainder-man  in  tafl, 
therefoie,  the  opemtioa  of  wananty  in  rebutting  the  heir,  remained  as  H  was 
before  the  statute ;  it  baned  him  both  with  and  without  isaels.  Tliis  ia  hid 
down  and  explained  with  great  leaminr  and  force  of  argument  by  lord  chief 
justice  Vaughan,  in  his  argument  in  Bole  «.  Horton.  See  his  Repmta,  p. 
860.  The  case  there  was,  that  William  Vescy  devised  te  John  Veecy,  hte 
eldest  son,  and  the  heira  male  bf  Uo  body ;  and  for  want  ef  auflk  ieaue  to 
William  Vesey,  another  of  bis  ions,  and  the  heirs  mate  ef  his  ho^ ;  and 
for  want  of  such  issue  to  his  own  tight  heiia.  John,  upon  his  tether^ 
death,  entered,  and  died,  leaving  issue  only  two  daun^ters :  Wiffiam  then 
entered  and  aliened  wi^  wananty,  and  died  without  issue.  The  <|oe«tien 
was,  whedier  the  warranty  rebiitted  tlie  daughters,  iiord  duef  justice 
Vaughan  was  of  opinfon,  tnat  the  wamnty,  not  being  aecompanied  with 
assets,  would  not  have  barred  his  own  isspes  in  tail,  if  there  had  been  any, 
or  the  two  daughters,  who  claimed  the  reversion,  both  issues  hi  tafl  sntf 
the  reversioners  befog  protected  bv  tiie  stotuto  de  dam»<  but  he  adnnitcd, 
that  if  there  had  been  any  tatermediate  remainder  In  tail,  the  warranty  wooU 
have  rebutted  all  who  claimed  under  that  remainder,  a  remainder  in  taB  mt 
befall^  under  the  protection  of  the  stelnto.  Tlie  only  pofait  hefose  the  eoeit 
in  this  case  was,  upon  the  operation  of  the  wananty  to  rebut  the  aevcr^ 
sloners.  Upon  this  the  court  was  divided;  the  chief  justice  and  iosliee 
Archer  were  for  the  demandant;  and  justice  Wyld  and  justice  Atlons  far 
the  tenant.  The  next  statute  which  restrafoed  the  operation  ef  wananty 
was  1 1  Heniy  7.  ch.  20.  by  which  the  wananty  oC  the  w^  orfaerhushand'a 
lands,  either  with  or  without  her  succeeding  husband,  was  held  to  be  veld. 
The  last  statute  which  has  been  enacted  for  the  purpose  of  restrnfanng  dte 
oneration  of  Warranty,  is  the  4  and  5  Ann.  ch.  16.  by  which  aO 
^  tMBt  for  lifo  m  dedatod  vaU ;  Hd  aB  adlMri  1 


for  lifomdedatod  void  ;nid  aBcoHMMwanMtesnf  Mraa. 
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•grinst  the  heir.  But  thb  statute  does  D0t  extend  to  the  alietntioo  of  tenant 
in  tail  hi  poeMSfton.  Hie'conatqvence  is,  that  even  at  this  dagr>  if  a  tenant 
in  tail  in  poepession  diseontimiea  ma  estate  with  warranty,  it  is  a  Ur  with 
aisseu  to  his  issue,  and  without  assets  to  (hose  in  remainder.  SuppoNing, 
ttereliam,  the  common  «afle  of  a  limitation,  to  the  ficst  and  other  sonasucees- 
flively  hi  tafl  male ;  if  the  first  son,  when  in  pesseomott,  levies  a  fine,  that-ia 
n  diseontinuance  of  the  jenudnders  to  tlie  otW  sons;  and  by  reason  of  the 
warranty  contained  In  tiie  concord,  it  to  a  fear  to  them,  even  witfwot  assets. 
It  is  the  same  if  he  executea'a  fiBoffineni,  and  accompaniesit  with  a  wanantr. 
It  remaine  to  observo,  that  no  wananty  extends  to  bar  any  estate,  either  m 
WMsessioD,  revefslon,  er  remainder,  unless  before,  or,  at  least,  At  tiie'  timo 
that  the  warranty  is  made,  it  is  divested  or  displaced.  See  Sejpnour's  case,- 
\^  Rep.  96v— These,  it  is  presumed,  are  the  oeneral  outliaeH  of  the  dectiinn 
of  wananly.  The  fender  will  observe,  by  wnat  has  been  said  on  that  sob* 
lect,  diat  at  common  law,  the  operation  oi  a  wananty  to  rebut  the  heir  could 
bold  in  no  case  where.the  heir  claimed  the  estato  warranted  from  the  ances- 
tar  by  descent  ;^  flbr,  at  the  common  law,  whemver  the  ancestor  had  (he  in* 
heritance,  he  could  alien  it  from  the  issue ;  tlierefiMre  the  wananty,  as  to  the 
purpose  oif  rebuttor,  was  perfectly  inoperative.-  The  statutes  have  made  no 
alteration  th  these  respects.  Had  it  been  held  Hiat  the  statute  <te  d^ms  did 
aotiostram  the  ellectef  the  warranty  to  rebut  the  issue,  this  piindple  would 
iiave  been  broken  into,  as*  the  heir  in  that  case  would  have  been  rebutted  by  his 
ancestor's  warranty  from  an  eitate  -which  he  claimed  to  take  from  him  by 
descent ;  but  as  the  contrary  constructien  was  received,  (|ie  piiaciple  remains 
as  it  did  at  the  common  law.  The  consequence  is,  that  without  aasets  tlin 
ancestor's  warranty  never  did,  and  dpea  not  now  bhid  the  hoir  in  any  case, 
except  where  he  takes  by  purchase ;  and  that  when  he  does  take  by  pur- 
chase, it  binds  him  either  with  or  without  assets,  in  every  case  where  the 
contrary  has  not  been  enacted  by  statute.  Upon  inquiry  it  wiU  1^  found, 
that  the  cases  where  the  operation  of  warrant  still  prevails  are  reduced  to 
two ;  the  first,  thit  bv  flie  constiuction  of  the  statute  At  donut  the  ances- 
tor's wananty  binds  the  issues  in  tail  with  assets ;  the  other,  that,  set  com- 
mon law,  the  wananty -of  the  ancestor,  tenant  in  tail  in  possession,  still 
eontinues  ,  unless  the  contrary  can  be  supported  on  the  ground  before  hinted 
at)  to  bar  those  in  remainder' without  assets.  Itis  observable,  that  all  war- 
ranties are  coHatent;  so  fiv  as  they  are  extraneous  to  the  estate,  and  by  way 
of  contradistinction  to  those  righto,  inddenta,  or  oualitiea,  which  bv  thek 
nature  arc  mhereni  m,  annexed  to,  Or  issuing  out  ot  the  estate  which  they 
accompany.  In  this  sense  the  word  oollatend  frequently  occurs  in  our  kw 
hooks.  Ylius,  1  Rep.  121.  b.  an  use  at  common  law  is  said  to  be  a  trust  or 
confidence,  not  issuing  out  of  land,  but  a  tiling  coUateraly  annexed  in  pdviqr 
to  the  estate.  In  the  same  sense  it  &s  used  in  the  welkknown  distinction 
tMBtween  powers  relating  to  the  estate  of  th^  donee  of  the  power  and  eoUa^ 
teral  powers.  Thus,  whether  the  warranty  descends  lineally  or  collaterally, 
whether  the  estate  and  the  wananty  descend  from  die  same  petson  or  from 
diiflerent  peraons,  and  whether  the  warmnty  Is  considered  as  to  its  operation 
of  rebotHng  the  heir,  or  of  entitling  the  afienee  to  vouebthe  warmntor,  it  is, 
in  its  nature,  collatofal  to  the  estate  which  it  accompanies.  If  in  some 
cases  it  bars  the  h^  from  claiming,  and  in  od^rs  it  does  not,  it  is  only  be- 
cause the  statute  law  fadvp  said,  that  in  some  cases  wiiere  by  the  common 
Ww  it  would  have  operated  as  a  bar,  it  shall  no  loiger  haire  diat  operation; 
and  if,  by  the  statute  de  donU,  the  warranty  of  tenant  m  tail  did  not  bar  the 
issue  without  assets,  but  taamd  it  with  assets,  this  is  not  from  any  pre-esta- 
blished distfaKtion  between  lineal  and  collateral  wamnty,  but  because  the 
judees,  upon  the  oonstruction  of  tlie  statute  de  dsfni»^  held  die  issues  in  tail 
and  the  reversioner  should  not  be  deprived  of  the  estate  by  the  indirect  and 
circuitous  operation  of  wananty,  when  that  statute  had  dechued  they  sbouhl 
not  bfe  deprived  of  it  by  the  direct  alienation  of  common-law  conveyances.— 
The  chief  part  of  the  observatiokKi  offered  to  the  reader  m  this  note  are 
grounded  on  what  was  said  by  lord  Vaughan  in  the  argument  i^bove  referred 
to :  he  concludes  it  by  saying,  "  llie  doctrine  of  the  Unding^of  lineal  vtd 
**  collateral  wan«ntfes,  or  theh  not  binding,  Is  an  extraction  out  of  men't 
<*  brains  and  speculations  many  scores  of  years  after  the  statute  de  ioms.-^ 
''  AnrI  if  Littleton  whose  memory  I  much  honour)  had  taken  that  plahi 
«  way  in  resolving  his  many  excellent  cases  in  his  Chapter  of  Wanranty,  of 
"  saying  dio  wananty  of  dm  Mweeter  dotfa  net  bind  ift  tide  caeo^  bacawd  if 
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'iimrtiMimillnrrtiTT  •tetite^i'  GknBMler,or4lwilHtator^4ofri«#  «iAK 
**  (toth  iMod  in  oa»  case,  as  tt  the  eoBunoD  law,  beeauae  not  leami&ed  by 
'^  eHher  sMtute  (for  whea  he  wrote  tbere  were  no  otber  atafutes  rfmtaimag 
**  waiTMtties,  there  is  now  a  third»  11  H.  7.)  his.  doctrine  of  wwianlio  hai 
'•  be^  more  dear  and  aatiafiiclonr  than  now  it  ia,  being  intrioaf«d  uDder  (he 
**  tenns  of  lineal  and  coilateial ;  6r  that  in  truth  ia  the  cemiiDe  resoltilioB  ef 
<*  most,  if  not  of  all  hia  caaaa;  for  no  man^s  wvianly  doth  bind,  or  not,  4^ 
« recti jT,  and  <z  friari,  beeauae  it  is  linee!  or  coBaieral ;  for  no  sCi^nCe  icauaiBi 
**  any  warranty  under  tboae  terms  from  bindinc,  nor  no  law  iiwtiiiites  aqf 
"  warranty  in  those  terms ;  but  those  are  restramta  by  consequent  only  &tm 
**  the  restraints  of  warranties  made  by  statutes."    Vaiish,  376. — ^Loid  Hsk 
is  also  reported  to  have  said,  **  The  true  seeson  of  co&teiml  wanwatj  was 
the  security  of  purchasers,  and.  for  their  eacauragement ;  as  alao,  lor  Iha 
establishing  and  settling  the  estates  of  such  as  were  in  by  title»or  desccit 
cast :  and  Uiis  was  the  only  secinity  such  peisona  couM  have  nt  coflsmoB 
**  kw.    And  because  the  estate  ef  such  persons  as  are  in  by  title  are  mo^ 
**  favoured  in  law,  these  covenants  that  were  forstrengtheniiig  of  Ibem  was 
« favoured  likewise.    And  in  those  days  there  waa  no  need  of  lineal  ww- 
"  ranty ;  but,  however  die  foree  of  mat  is  taken  away  by  the  stalote  dr 
"  doiMf ,  and  common  recovenf  is  not  upon  tiie  supposition  of  recoopeosa 
"  in  value,'  and  never  was  within  the  statute,  but  alwajra  as  much  oat  «f  it 
*'  as  if  it  were  so  mentioned  by  express  weids."  And  diis,  he  ssid,  was  my 
lord  Hale's  opinion.    12  Mod.  6U.— [ihitl«r,  note  888.1 

NOTE  VIII. 

{Pagt  289  tfthia  vohime.)    See  Note  IV. 

NOTE  IX. 

{Page  686  of  this. volume,) 

Many  references  hare  been  made,  in  the  foregoing  notes,  to  this  pattof 
the  work,  for  some  observadofis  on  conveyances  at  common  law,  and  those 
which  derive  their  effect  from  the  stetute  of  USES,  It  qipeteed  advisaUs 
to  collect  diem  intn  one  condnued  note,  that  the  difiarence  between -the  two 
modes  of  conveyance  oiight  appear  in  a  stronger  light;  and  to  pravent  a 
necessity  of  frequendy  repeating  those  genera]  prindples  and  ilfavtiatioMi, 
which  othierwise  must  have  been  introdiKed,  on  every  occasion,  where  any 
point  of  this  nature  seemed  to  require  an  ezplanadon.  On  dm  same  cround, 
it  seemed  advisable  to  anticipate  some  passages  which  etherwiie  woi£i  have 
bad  a  place  in  a  subsequoit  part  of  the  notef. 

I.  FaoFFMXNTs  and  Qraitts  were  the  two  chief  modes  used  in  the 
Common  Law  for  transferring  property, 

I.  1.-  The  most  comprehensive  definidon .which  can  be  given  of  a  /eo^ 
ment^  seems  to  be,  a  convevance  of  corporeal  hereditaments,  by  delivefr  of 
die  possession  upon,  or  within  view  of,  the  hereditaments  conveyed.  The 
delivery  of  the  possession  was  made  on,  or  widiin  view  of,  the  tend,  that  flie 
other  tenants  of  the  lord  might  be  witnesses  to  it.  No  charter  of  £BoteeaC 
was  necessai^ :  it  only  served  as  an  authenticadon  of  the  transaction;  and* 
when  it  was  used,  the  lands  were  supposed  to  be  transferred,  not  by  the 
charter,  but  ^by  the  livery,  which  it  auUientiQated.  Soon  after  the  Conqus4» 
or  perhaps  towards  the  and  of  the  jiteaon  ffovemment,  all  estates  were  called 
fees.  The  original  and  proper  import  of  me  Word  feoffment  ia,  ^  pant  of 
a  fee.  It  came  afterwatds  to  s^iff ,  a  grant,  with  dvery  of  seisin,  S  a  fiee 
inhetitance  to  a  man  and  his  heirs,  more  respect  being  bsd  to  the  perpeMdty, 
than  the  feudal  tenure  of  the  estate  granted.    In  earW  Umes,  afier  the  Con* 

fuest,  charters  of  feoffinent  were  various  in  point  of  form.  In  die  time  of 
Id  ward  I.  they  began  to  be  dr9wn  up  in  a  more  uidform  style.  The  more 
ancient  of  them  generally  run  with  the  words  dedi,  concern:,  or  donawL  U 
was  not  till  a  later  period,  that  feojfaoi  came  into  use.  Xlie  more  ancient 
feoffinenta  were  also  usually  made  in  oonsideratioQ  of,  or  for,  the  homage 
and  service  of  the  feofiee,  and  to  hold  of  the  feofibr  and  his  heirs.  Bat,  after 
the  statute  quia  emptor ea,  feoffineots  w6ie  always  made,,  to  hold  of  the  chief 
brds  of  die  fee,  without  the  words  pro  homagio  et  Bertitio,    Sir  Edward 


1  Coke  mentions  Ln  page  6.  a.  that  tliere  are  ei|^t  necessary  parte  of  a  feoff- 

\  ment.    Tlie  Mh^  sixth,  and  seventh  of  thtae  are  not  to  be  found  in  many  of 
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Ihe  ABcleiit  eharten.    WImh  fhe  hmd  comprised  in  tiie  feoffinent  deseended 

fiom  the  ancestor*  or  by.usatfe  retuned  tiie*  property  of  the  ancient  bock- 

Mnd,  of  not  being  alienable  &om  the  kindred,  the  ancient  feoflfineots  were  # 

often  expreseed  to  be  made  with  the  aflsent  of  die  feoffor's  wife,  his  heir  or 

Ids  heiin.    In  ancient  charters  diere  was  inserted  a  general  warranty:  in 

^t,  th&  phrase  was  mnch  varied.    The  oath  of  tlie  party  was  often  added 

to  it,  and  sometimes  a  chius^,  that  if  the  feoflbr's  title  was  evicted,  he  should 

give  other  lapds  of  equal  Value.    Sometimes  these  clauses  extended  to  a 

0e<»>nd  eviction;  and  sometimes  the  feoflbr  obliged  himself,  if , he  should 

make  default  in  warranting  die  lands  granted,  to  make  restitution  to  the         . 

feofifee.    The  proj»er  limitation  of  a  feoffment  is  to  a  man  and  bis  hetrs ;  but 

feoffments  were  often  made  of  conditional  fees  (or  of  estates  tail,  as  they  arc 

now  called),  and  of  fife  estates ;  to  which  may  be  added,  feeffinents  of  es* 

tates  given  in  frankmarriage  and  firanktdmoigne.    To  make  the  feodment 

complete,  the  feoflbr  used  to  give  the  feoflfee  «eisin  of  the  lands :  this  ia  what 

the  feudists  called  inve&tftute.    U  was  often  made  by  symbotieal  tradition:        « 

but  it  was  always  made  upon,  ot  within  view  of,  tho  lands.    When  the  king 

made  a  feoffinent,  fate  issued  his  writ  to  th^  sheriff,  or  some  other  per-^on,  to 

deliver  seisin :  other  great  men  did  the  same.- .  This  gave  rise  to  powers  of 

attorney.    (See  the  pre&ce  to  Mr.  Madox^s  Fonmdeare.) 

I.  2.  A  grant,  in  the  original  signification  of  ihe  word,  is  a  conveyance  or 
transfer  oTan  incoiporeal  hereditament.  As  Urery  of  seisin  could  not  be  had 
of  incorporeal  hereditaments,  the  transfer  was  always  made  by  writing,  in 
Older  to  produce  that  notoriety  in  the  transfer  of  them^  which  was  produced  • 

in  die  traiisfer  of  corporeal  hereditaments,  by  delivery  of  the  possession. 
But,  except  that  a  feoffinent  was  used  for  the  titinsfer  of  corporeal  hetedtta^ 
ments,  and  a  grant  was  used  for  the  transfer  of  incorporeal^  hereditamenta,  a 
feoffinent  and  a  grant  did  not  materially  differ. 

I.  8.  Such  W9fi  the  tiriglnal  distinction  between  a  feoffinent  and  a  grant. 
But,  from  this  real  difference  in  their  subject  matter,  a  difference  ktas  tup' 
fosed  to  exist  in  their  operation.  '  A  feoffinent  visibly  operated  on  the  pos- 
§e$9ions  a  grant  could  only  operate  on  the  right  of  the  party  conveying. 
Now,  as  possession  and  fii^ehold  were  sjmonymbus  terms,  no  person  be-  -* 
log  considered  io  have  die  legal  possession  of  the  lands  but  he  who  had  the 

,  actual  freehold  of  them,  a  conveyance  which  was  consideied  as  transferring  » 

the  possession,  must  necessarily  be  considered  as  transferring  the  freehold ; 
or,  to  speak  more  accurately,  as  transferring  the  whole  fee.  But  this  rea- 
soning could  not  apply  to  giants ;  dieir  essential  quafity  being  that,of  trans- 
fefrixig  things  which  did  not  lie  in  possession ; '  they  thetefore  coiild  only 
tnnsfer  the  right ;  that  Is,  could  only  transfertlUit  estate  whidi  the  p&rty  had 
a  right  to  convey.  It  is  in  this  sense,  we  are  to  understand  the  expressions 
whicb  frequently  occur  in  our  law-books,  where  they  describe  a  feoffinent 
to  be  a  tortioua,  and  a  giant  to  be  «  righ^dt  conveyance.  Thus,  from  a 
diffisrence  in  die  quality  of  the  heredttatanentB  conveyed  by  these  two  modes 
of  conveyance,  a  diderence  has  been  considered  to  exist  in  their  operation, 
A  great  part  of  Mr.  Knowler's  eefebrated  argument  in  the  oaae  of  Taylor  on 
the  demise  of  Atkins  v.  Horde,  turns  on  uiis  disdncdon.  See  1  Burr.  98. 
lliis  appears  to  have  been  the  outline  of  conveyances  at  tho  common  law. 

II.  The  introduction  of  USES  produced  a  gr^t  revOludonin  the  trans- 
fer and  modifitetion  of  landed' property.  Without  entering  into  a  minute 
discussion  of  the  difference  between  uses  at  common  law,  and  uses  since 
the  statute  of  27  H.  9. — n,  point,  particularly  well  explaliMd  in  Mr.  San- 
ders's Eeeay  on  Uses  and  Trusts,  it  is  sufficient  to  state  the  following  cir- 
cumstances. Uses  at  the  common  law  were,  in  most  respectSk  what  trusts 
tre  now.    When  a  feoffinent  was  made  to  uses,  the  legal  estate  was  in  the 

feoffee.    He  fitted  the  possession,  did  die  feudal  dudes,  tnd  was,  in  the  eye  / 

of  die  law,  the  tenant  of  the  fee.  The  person  to  whose  use  he  was  seised, 
called  by  the  law-writers  the  eeatuy  que  use,  had  the  beneficial  property  of 
the- lands,  had  a  right  to  the  profits,  ande  right  to  call  upoQ  the  feoffee  to  con- 
vey the  estate  to  him,  and  to  defehd  it  aj^bist  strangers.  This  right  at  first 
depended  on  tlw  conscience  of  die  feoffee :  If  he  withheld  tibe  profits  from 
the  cestuy  que  use,  or  refused  to  convey  the  eistate  as  he  directed,  ^e  ces- 
tuv  que  use  was  widiout  remedy.  To  redress  this  grievance^  the  writ  of 
suDpoeoa  was  devised,  or  radier  adopted  firom'  the  common-law  courts,  by 
the  eourt  of  chancery,  to  oblige  the  feoffee  to  attend  in  court,  and  disclose 
his  trust,  and  then  the  court  eompeUed  him  to  execute  it.  Thus  uses  were 
established.— -They  were  not  eonndered  as  issubig  out  of,  or  annexed  to  die 
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lHia»  at  t  fwt,  a  catt4W8B»  OT  «  rigM  «f  epMM;  tat  a»  « 
the  feoffee,  that  he  should  dlipaae  oT  the  landa,  at  *e  diaevelMB  oftbe 
iujf  gw€  tiae,  petniit  him  to  recciva  tba  reato,  and,  b  all  other  respects,  la 
have  the  henedcial  property  of  the  hndb.    Yet  aa  lae,  thousk  r— aiikiui 
la  be  neither  iawiBg  out  ef,oraneied  la  the  laMl.waa  ttmrnd^tm^mhe 
cdlateial  to  it,  or  lalber  aa  ceHateial  to  the  pooaeeiftiik  of  the  fiaotfaaa  la  H, 
and  ofthoae  clahniiif  tkat  peoteMiea  under  thMi.    Henee  Om  ( 
abator,  or  tatruder  oitlie  feoffee,  or  the  tenant  in  dower,  or  i>y  tiw 
efa  feoffee,  or  the  lord  entering  a|ien  the  powieann  by 
aeiied  la  an  on,  though  tlie  eatatet  hi  their  lianda  were  aulgeec  t» 
cenmona  and  cenditwna.    They  were  conridered  aa  eominc  Id  hy  a 
nuiunt  and  eitraneeua  title ;  Qr,aaitiaealledintlielaw,ml£rpDial,iD  cau^ 
tiadiftinction  tram  thoae  whO)  chh^ng  under  the  feoffee,  wave  eaid  la  l»e  ie 
Oe  per,    Thua,  between  the  feofl^  tmd  eeatey  qme  uae,  there  waa  a  ceofr 
dencc  tai  the  penon  and  privity  hi  eatale.    ;8ee  Chudleifjh'a  cnae,  1  iUpt 
190.  and  Buima  and  Wheala,  1  Bla.  l».)    But  this  waa  eo^  between 
the  feoffee  aaid  ceafiiy  gne  nae.    To  ai  other  peraona  the 
Buch  die  real  owner  of  the  fee,  aa  If  he  did  net  hold  it  tt»  the  I 
Be  performed  tlie  fendal  duties ;  kia  wife  was  entitled  te  dower; 
heir  was  fai  wardship  to  Aa  lord ;  and,  npen  Am  attafaider,  ffie 
forfeited.    To  remedy  these  Ineonveuleiices,  the  statute  cf  S7  H.  9. 
passed,  by  which  the  posoeaAon  was  divested,  out  of  the  panani  sasaad  la 
the  use,  and  tnaiaferrad  to  the  ees/vys  que  use.    For,  by  that  ststnle,  it  la 
•naeted,  tiiat,  •*  when  any  pmnvu  shall  be  seiaed  of  say  lands  la  die  osn, 
**  confidence,  or  trust  of  any  other  peiaon  or  persona,  by  reason  of  any  bar- 
**  gMn,  sale,  feofffaient,  fine,  reeovery,  contract,' agreement,  wJH,  or  other- 
«*wise:  then,  and  in  every  aachcaae,  the  persons  having  the uae,eonfidenea, 
'*  or  tnist,  should  from  thenceferth  be  deemed  and  adjudged  hi  lawfiil  aairin, 
Restate,  and  poasassion  of  and  m  flie  bnds,  hi  the  same  ^pnKty,  aunner, 
*«and  form,  aa  they  liad  before  in  the  uaa." 

111.  There  seems  to  be  little  doubt,  that  ffle  inlentien  of  tba  kgisfalm^, 
in  passfaia  this  act,  was  utterly  to  annHiiiste  the  eitstaneeof  issea,  cmuidec- 
ed  as  disOact  from  die  poaaession.    Bui  they  have  been  preearved  under 
the  appelladofl  cf  Tmvrra.    The  ceurtshesitaled  OMich  before  thegr  allow- 
ed them  under  this  newname.    On  the  one  hand,  it  had  dsacly  been  the 
latent  of  the  legislatura  to  desfroy  them,  whBe  they  oontiaueil  «aa  at  the 
common  law ;  on  the  other  hand,  motives  of  e^ty,  or  rather  af  com^^a^ 
sion,  and  the  geaeial  bent  of  the  nation,- pleaded  strongly  in  dieir  fenmw. 
The  bttar  prevailed.    Hiua  ,lo  use  die  eipression  of  lord  Hasdwiclte,  1 
Atk.  Ml\  a  statute,  made  upm  great  oeQsldenition,*and  iuhadueed  ia  a  aa- 
lemn  and  pompous  manner,  haa  had  no  ether  eflbet  than  te  add,  at  uMat^ 
three  words  to  a  conveyance.    Besides  tUa,*— one  of  the  «hief  iaeeBveat- 
ences  produced  by  trusli,  waa»  the  secret  aaathod  they  sflhwiail  fiir  the 
transfer  of  property.— Tim  statute  intended  to  restore  die  aotariety  af  tlie 
oM  cemmon-law  conveyanceai    So  fer  fiam  eflbct|m|  it,  the  €nlslam.a  and 
transfer  of  fidudarv  or  trust  eatataa  has  comtaraed.    Secret  medea  of  tiana- 
ferring  the  possession  tlseV  have  been  discovered,  and  have  totally  superr 
aeded  thatnotottoua  and  BubHc  mode  of  transfeiring  property,  srhich  the 
common  law  required,  and  the  atatute  intended  to  reatore ;  and  many  aM- 
difications  or  Uiaitationa  of  real  .propeiiy  have  been  introduced  la  conse 
<|uence  of  the  statute  of  uses,  which  die  common  kw  did  not  admit    ia 
attempt  will  be  made  td  give  the  reader  a  sucdnet  view  of  theee  points,  by 
some  obaervadotts :  First,  on  the  nature  of  the  eatataa  of  the  feoffee  and  the 
eestiiy  que  uee,  since  the  statute  of  uses:  Secondly,  on  die  limitations  and 
flsodincations  of  landed  property  unknown  to  the  coasmoa  law,  whidi  have 


been  introduced  under  the  statute  of  uses :  lUrdly,  on  the  mode  by  whish 
conveyances  to  twee  operate :  FourthW,  oa  dm  doctrine  of  pearen  deriviag 
dielr  effect  from  the  statute  of  uses :  Fifthly,  on  uses  not  ezaeutad  by  dn 
statute.  Itls  to  be  pretniaed,  diat  what  is  hoe  said  of  a  feoffee  to  uses,  h 
equally  to  be  understood  of  a  raleasee,  oennsee,  or  recoveror,  who  attmdi 
seised  to  uses. 

rv.  As  TO  THE  xsTATBs  or  TKV  rBorFBS  ahu  TBS  casTtnr  q£iTs  vss; 
— the  statute  unites  the  posseasion  to  the  use,  so  that  the  vary  inalaBt  foe 
use  is  raised,  the  possesrion  is  joined  to  it;  and  die  use  and  tbb  poasesaoa 
are  thereupon  immediately  consolidated,  and  become  eenverliMe  terms, 
lliufi,  had  all  uses  been  vested  either  ia  possession  or  hi  Mit,  ao  eatatoer 
faitemst  of  any  Und  could  hava  beeDlefk  in  the  feoffee.    But,  aaaa  are  fie- 
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ipMBtiy  Uiaited  in  epmiBffenqr,  to  Mrvje  wfaidi,  m  Hbm  eoBM  «»  eaae,  it  k 
Hecoi'iary  that  there  should  be  t  seism  somewhere,    wheo  this  case  wis 
fifMt  considefed  by  the  Uwyen,  it  wa«  found  difficttit  to  discover  fjiy  modo 
of  'eMoning,  ooBsistent  with  the  system  gooonDy  receired  on  the  doctiine 
of  uses,  by  which  that  seisia  could  be  supposed  to  exist  any  where;  or  wiiat 
the  precise  nature  of  it  was.    This  was  the  great  diflfcuidr  in  Chodldgh'o 
case.    There,  the  following  case  was  put :  Suppose  a  feoffinent  is  made  to 
the  use  of  ^.  during  his  hit,  lemauMter  to  the  use  of  hb  sons  successively  in 
tail,  and,  for  want  of  such  issue,  to  the  use  of  B.  in  fee:  ie  theio  any,  and 
what  aeishi,  to  serve  tlie  uses  Hmitad  to  the  sonk  of  jt.  f-*-In  whom,  doea 
that  seisin  exist? — and  how  does  it  .operate?    Upon  this  point  the  judges 
seem,  by  the  accompli  which  have  come  to  us  of  that  case,  particuiarly  sir 
Edward  Coke's  and  lord  chief  justice  Popham's,  to  have  held  very  difierent 
opinions.    All  asreedy  that;  to  the  execution  of  an  use  under  the  statute.  It 
was  indispensabfy  necessaiy,  that  ttere  should  bea  person  seised  to  the  use ; 
«o  use  in  possession,  reversion,  or  remainder ;  and  a  cestuy  cpie  use  in  e$$e. 
Fiom.these  positions,  some  of  die  judges  in  that  <^e  inlenvd,  that  tlie  whole 
use  was  executed  in  A.  and  S  m  a  manher  that  left  nothing  of  tlie  ancient 
seisin  in  the  feoiflees ;  and  that  the  contingent  use,  when  n  came  m  e$§e, 
was  executed  out  of  the  first  li^eiy,  Vkd  the  original  est^t6  of  the  feoffees. 
Others  held,  that  an  aelual  e§tate  in  remauider  was  vested  in  the  feoffises,  to 
serve  the  contingent  uses  aa  they  arose.    But  both  dkese  systems  were 
found  to  he  open  to  unanswerable  objections.    For,  witii  respect  to  the  iiist» 
one  of  the  requisites  indispensably  ntcessary  to  die  execution  of  an  use, 
nnd^r  the  statute,  is,  that  there  mu<tt  be  a  person  seised  to  the  use,  at  the 
Unte  of  the  execudon  of  it.    Now,  if  die  whole  original  seiiiii  was  divested 
out  of  the  fooflees,  there  would  not,  when  the  son  of  A,  was  bom,  he  any 
person  seised  to  his  use ; — or.  in  other  words,  there  could  be  no  seisin  to 
diat  use.    This,  would  make  the  estates  limited  to  the  sons  of  JL  and  all 
other  contingent  remaindeis,  void  in  their  creation,  for  want  of  a  seisin  to 
lised  them,  i^en  they  come  w  ti$e,    MTith  respect  to  the  latter  system^ — it 
.is  to  be  observed,  that,  under  the  Umitadons  upon  which  the  case  arose,  A 
took  an  estate  for  life  In  possession,  and  B.  took  an  estate  in  remainder  in 
fee ; — and  that  previously  to  the  Midi,  of  wi.'s  children,  there  was  no  use 
vested  in  any  person,  which  separated  those  two  estates;    lliose  uses, 
therefore,  were  commensurate  to  the  whole  fee,  and  admitted  no  opening 
fer  any  intermediate  vested  use.    Besides,  the  feoflbr  neither  {Imited,  nor 
intended  to  limit,  any  such  intermediate  use  to  the  feoflees.    Thus,  on  the 
one  hand,  die  ejection  to  the  svmposidon,  that  nothing  of  the  (rfd  seisin 
remained  in  the  feoffees,  on  theomer,  Ae  olnecdonto  the  supposidoo,  that 
any  use  or  legal  estate  remained  in  them,  made  it  difficult  to  conceive  what 
estate  or  seisin  could  be  in  them,  to  serve  the  eoddngent  use.    To  clear  up 
diis .difficulty  it  was  observed,  that  the  possession  was  not  executed  by  the 
statute,  but  in  the  manner,  and  to  the  extent,  in  which  the  use  was  limited. 
Now,  hi  the  case  we  have  mentioned,  the  use  was  limited,  and  consequently 
the  possession  executed,  to  A.  during  his  life,  remainder  to  B.  in  fee,  but 
subject  to  the  •os#i6ilify  of  A.*9  having  sons,  and  their  becoming  entitled 
to  die  use,  ancf  consequendy  to  die  possession,  for  an  estate  or  estates  in 
tall.    Thus,  during  the  suspense  of  tne  contingent  use,  the  feoflees  had  a 
posdhBity  of  possesion,  untomrhed  and  unaffected  by  die  statute,  as  there 
was  no  use  t»  eue  to  which  it  could  be  executed.    The  moment  the  use 
came  in  esse,  the  feoffees  would  be  entitled  at  common  law  to  the  posses- 
rion,  to  the  use,  or,  as  we  should  nowc^  it,  in  trust  fbr  the  eeUmfque  u$et 
but  by  the  operation  of  the  statute,  the  possession  Is  instantaneously  divested 
from  the  feofibes,  and  executed  in  the  eeaiwy  que  tfse.    Aus,  by  supposing 
a  possibility'  of  seisin,  but  no  actuaH  s^sin  or  use  to  remain  in  die  feoflfees 
during  the  suspense  of  the  contingent  use,  a  sufficient  seisin  Is  provided  to 
serve  the  contingent  use  when  it  comes  tis  esse,  without  intoifering  with,  or 
breaking  in  upon,  the  legal  fee:    This  intricate  snbject  has  been  emborately 
discussed  by  Mr.  fisfufen,  in  hi$  EiUt^on  U$t$  and  TVusto/ bvBfr.  Sus- 
.  den  in  his  PraetiaU  Treati$e  of  Powers/  and  by  Mr.  iiowe  in  his  Seiniak 
Jiins.    Ashort,  but  masterly  view  ofit,  is  aUo^en  by  £ord  C%t<^  Awn 
Oiihert,  m  hie  Law  ofUua  and  JVtuU.    An  attempt  to  explahi  it,  may  be 
feund,  in  die  note  in  page  291.  of  the  sixdi  edition  of  Mr.  Feame'a  Essay  on 
Contingent  Remainders. 

,  V.  With  respect  to  the  lucitations  avd  MODinoATioirs  of  LAimtn 
.  fflLoramrr,  vmanwK  to  tub  commoh  IiAw,  which  rave  aiur  ume- 
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K  tmt  M.    After  the 
oicy  HMWiM 
ikat  if  WOTrfd  he 
M4  «d  iBlMitMce  l»f  Ally  votoi 
'*lhgr»  ^liaif  the  nie  o^bw.  lad  dt  —  iitiii  i  ifcii^i  fcc 
«« «r  we  b«c  ibMr  wlacfc  c«aU  he  nwrf  bj  fvcf7  «r 


k^  wWdi  dw  fint  IriBer  can  bsf  or  deitray  ifce 

MtafiMed  cither  by  •  fiae  or  eamma^ 

wImami  celate  b  fee  ample  l>fiaifted,  i 

ifM  M,  if  die  ewDl  sfMwhidi  ic«  tptate  pbrc  be 

hiffCB  Hnoft  neceanrily Inppca  vitlMitbe caapMV of  < 

m  Ihnei  Id  MBg,  ond  21  yeup  aad  ooaie  moMfe  over.    It 

iktt  coorto  ■ti^4  UBOB  diis  pefM.    In 

lecL  iorid.  ns.  M  WtarfirM  Memioiied  tfan  U  wm  mC 

fioM.    It  if  obivrred  in  note  5.  to  p.  M.  a.  •*  tint  dw 

**  afWtraiily  pnocffbed  by  oor  coarts  ttjatfitst  wiili  lapecc  id 


**  of  froebold  aod  inlierilHiee,  wbicb  camot  be  finiitcd  bj  way  of : 

"  00  M  to  poetpooe  a  coMplele  bor  of  the  entul,  by  fiae  oi 

**  biger  epoce."  The  Mine  amlosy  fa«  been  oboerred  vvidi 

oocootey  feet,  trfaen  inited  npoo  aa  efcate  ia  feeoaple. 

wfaicb  iadiiced  the  eovts  to  adopt  tfab  analogy,  with  i«ipect  to 

when  KfliHed  upon  an  oatate  in  fee  riBkple,doea  not  b^  wf 

laltod  upoB  or  after  an  estate  in  tail ;  becaow,  when  they  ate 

or  after  an  catate  in  tafl,  the  tenant  in  tail,  by  aaftring  a 

bofefo  the  eiroot  takes  place,  ban  or  defeat!  the  Mcondaiy  estate,  and  ac- 

rires  the  fee  simple  absohitely  dischaised  from  it.  See  Vi^  v,  H^pirood, 
Salk.  670.  Goodiar  o.  CbHie,  1  Sid.  101  1  Lev.  36.  Hence,  if  tha 
seeondaiy  estatoa  we  are  speaking  €/[^  am  Rmited  npon  or  aftm-  an  estate  in 
tail,  thoy  may  be  Bmitad  geneiaHy,  without  restraining  or  ^^^^■■^  the 
orent  or  contingency  opon  wMch  the^  aie  to  take  pbee,  te  any  period. 
Thns,  if  an  estate  be  limited  to  A.  and  has  heirt ;  and  if  B.  (a  pcnon  m  tarn) 
dies,  withont  leaTing  any  child  of  hb  body  Hving  st  the  time  of  bis  dicesse ; 
or,  leaving  one  or  more  soch  child  or  children,  u  such  child  or  all  socfa  diil« 
dien  shall  die  befoie  any  of  them  attain  the  age  of  21  years,  then  to  C.  and 
his  heirs ;  here,  the  limitation  to  C  is  limited  after  a  previoos  imttnikm  in 
fee  simple ;  and  it  is  a  good  limitation,  becttise  die  event  upon  wUeh  it  Is 
to  take  place,  must,  if  it  do  take  phce,  neceasaiily  take  place  within  tibe  pe- 
riod of  a  life  in  being,  and  21  years  and  a  few  months.  Bot,  if  the  estate 
were  limited  to  A.  and  his  hein ;  and  after  the  decease  of  B.  and  a  total 
feilure  of  heirs  or  hein  male  of  the  body  of  B.  to  C.  and  his  heiis;  here,  so 
the  teeondaiy  use  is  Hmited  after  a  previous  limitation  in  fee  simple,  and  the 
•vent,  on  which  the  fee  liauted  to  C  is  to  take  place,  is  not  such  as  must 
necessarily  happen  within  the  period  we  are  spoddng  of,  (fcr  B.  may  have 
issue,  and  that  issue  not  fell  tfll  many  years  after  the  expiration  of  21  yean 
after  B.'s  decease,)  die  limitation  to  C.  and  his  heiis  is  void.  On  dbe  other 
hand,  if  the  estates  were  limited  to  jf .  ibr  life,  then  to  trustees  and  tbdr 
hein  during  his  life,  for  preserving  contingent  ranudnden ;  then  to  A.*9  fiist 
and  other  sons  successively  in  tail  male;  with  seveiai  remainden  over; 
vrith  a  proviso,  diat  if  B.  dies,  and  there  should  be  a  total  feOiiie  of  hein  or 
heirs  male  of  his  body,  the  uses  limited  to  A.  and  his  sons,  and  die  remain- 
den over,  should  determine,  and  the  lands,  lemafai  and  m>  over  to  C  and  his 
hein ;  here,  the  limitation  to  C  and  his hetn  is  limitedso  as  to  depend  oa 
previous  ttroitadons  for  life,  or  in  tall ;  and  the  event,  aptm  which  it  is  so  te 
Uke  effect,  may  possibly  not  happen  till  after  a  period  of  one  or  mote  life  or 
Kvet*  in  being,  and  21  yean.  But  so  fer  as  it  is  limited  on  an  event  which 
■ay  happen  during  d»  coDdouance  ddier  of  one  or  taott  Mt  or  liyns  li 
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^\ngt  it  is  within  th«  boimds  we  hftve  mentioned ;  and  so  far  as  it  is  limited 
vpon  an  event  which  -may  happen  during  the  continuance  of  the  estate  of 
the  tenants  in  tail,  er  after  them,  the  first  tenant  in  tail  in  possession  by  suf- 
fering a  recovery,  before  the  event  happens,  may  bar  the  limitations  over, 
and  thereby  acquire  an  estate  in  fee  simpie ;  and  therefore  the  limitation 
over  to  C.  and  liis  heirs,  is  good. 

It  sometimes  happens,  that,  between  the  estate  of  the  tenant  for  life,  and 
the  remainders  in  tail,  to  his  issue,  a  term  for  years  is  limited  to  trustees,  in 
trost  to  raise  sums  of  money,  for  portions  for  diQdren,  or  for  other  purposes. 
•—As  a  term  for  years,  thus  Interposed,  precedes  tiie  estates  taU,  it  is  not 
subject  to  the  operation  of  a  recovery  suffered  by  any  tenant  in  tail  under 
them.  Now,  it  may  be  considered,  that  the  trusts  of  sjich  a  term  are  subject 
to  the  same  observation.  In  dedartng  trosts  of  money  to  be  raised  under 
such  a  term,  it  is,  therefore,  advisable  not  to  protract  the  vesting  of  the 
money  beyond  the  boimdary  prescribed  by  the  law  for  the  suspense  of  per- 
sonal estate.  See  loni  Southampton  v.  marquis  of  Hertford,  2  Yes.  and 
Beames,  64.  THhs,  where  it  is  intended  to  limit  lands  to  the  issue  male  of 
the  marriage,  in  strict  settlement,  and -to  provide  portions  for  daughters,  on 
tho  failure  of  the  issue  male,  it  is  advisable  to  limit,  for  that  purpose,  a  term 
for  years  in  remainders  immediately  expectant  on  the  failure^  of  the  issue 
male  entitled  or  inheritable  under  the  limitations.   In  this  case,  the  portions  " 

may  be  properly  directed,  to  be  raised,  in  the  event  of  there  being  a  general 
fiuhire  of  issue  male  of  the  marriage ;  for,  as  die  term  is  subject  to  the  reco- 
'very  of  any  preceding  tenant  in.  tail,  the  trusts  of  it  will  be  equally  subject 
to  his  recovery.  But,  if  the  portions  are  provided  under  a  term  preceding 
the  estates  tau,  such  a  trust  would  exceed  the  houndaiy  prescribed  by  law 
ibr  such  trusts,  and  would,  on  that  account,  be  void.  In  such  a  case,  there- 
fore, the  portions  of  the  daughters  should  be  made  raiseable  on  the  event  of 
there  being  no  son  of  the  marriage^  who  should  attain  the  age  of  .21  years, 
or,  who  should  die  under  that  age,  leaving  issue  male  of  his  body,  living  at 
the  time  of  his  decease^  or  bom  in  due  time  after. 

VI.  With  respect  to  the  mode,  by  which  conveyances  to  uses 
OPEBATE. — It  IS  to  be  observed,  that  to  raise  an  use  under  the  statute,  the  . 
possession  or  s^n  to  serve  the  use  must  be  in  some  person  distinct  from 
the  teatuy  que  use ;  as  the  statute  requires  tiiat  the  petBon  seised  to  the 
use,  and  the  person  to  whom  the  use  is  limited,  should  be  different  persons ; 
00  that,  if  die  possession  is  conveyed,  and  the  use  limited  to  the  same  per- 
son, at  least  if  the  use  is  limited  in  fee  simple,  that  is  not  an  use  executed 
by  the  statute,  but  the  party  is  in  hy  the  common  law.  For  the  statute  of 
uses  mentions  diose  cases  only,  where  '*  any  person  or  persons  stand  seised 
'*  to  the  use  of  any  other  person  or  persons.  Thus,  in  the  case  of  Jenidns 
«.  Young,  Cro.  Car.  231.  245.  lands  were  given  to  two,  ho^pendwn  to  the 
use  of  them  and  the  heirs  of  their  two  bodies :  It  was  argued,  that  the  estate, 
out  of  which  die  use  should  rise,  was  but  for  their  lives,,  and  that  therefore, . 
on  the  deadi  of  the  ee$tvfy$  que  vie,  the  use  limited  upon  their  estate  was 
determined  :  but  the  court  held,  diat,  where  an  estate  is  limited  to  one,  and 
the  use  to  a  stranger,  the  use  should  not  be  more  than  the  estate,  out  of 
which  it  was  derived ;  hut  that,  when  the  limitation  is  tP  two,  habendum 
to  the  use  of  diem. and  the  heirs  of  their  bodies,  it  Was  no  limitadon  of  the 
use,  nor  was  die  use  to  )i>e  executed  by  the  statute.  So  in  Gilb.  Rep.  p.  17. 
it  is  expressly  said,  that  if  a  fine  be  levied  to  a  man  and  his  heirs,  to  the  use 
of  him  and  bis  heirs,  he  shall  take  by  the  common  law,  and  not  by  way  of 
use.  And  see  Dyer,  186.  and  Ant.  22.  b.  and  Bac.  Uses,  ed.  1785,  p.  68, 
Com.  818.  Skin.  208.  On  this  ground,  it  has  been  contended,  that,  if  lands 
are  conveyed  to  A.  and  his  heirs,  to  such  uses  as  A.  shall  ^>point ;  and,  in 
de&ult  of  appointment,  to  the  use  of  himself,  his  heirs  and  assigns, — the 
power  of  appointment  is  void ;  but  that, — if  lands  are  conveyed  to  B.  and 
his  heirs,  to  such  uses  as  A*  shall  appoint,  and,  in  default  of  appointment,  to 
the  use  of  A.  his  heirs  and  assigns, — ttke  power  of  appointment  is  good. 

In  all  limitadons  of  uses  now,  the  possession  or  seisin  on  which  the  use 
is  declared,  must  either  remain  in  the  party,  or  be  transferred  to  some  third 
person.  This  is  the  meaning  of  those  passages  in  the  books,  where  it  is 
said,  that  uses  are  raised  eiJtker  by  irammutcdiofi  of  the  pouemon,  or  with- 
oui  8ueh  tratismutation.  A  bargain  and  sale,  and  a  covenant  to  Mand 
seised,  operate  on  the  possession  of  die  bargainor  or  covenantor.  A  i'eoif' 
ment,  fine,  and  common  recovery,  operate  on  the  possession  of  the  feo0te, 
conusee,  or  recoveror.    A  lease  and  release  has  a  mizt  operation ;  the  lease 

Vol.  II 5  H 


792  APPENDIX. 

httvin^  the  operation  of,  sod  being  ia  fact,  a  baf^ain  and  aafe 
tote.  »nd  the  estate  of  the  releasee  l>eiDg  extended  or  eii]ai|red  to 
of  inheritance  by  the  operation  of  the  reieaw  at  the  comiDob  law. 

VI.  1.  For  with  respect  to  a  bargain  and  9ale,a»d  a  co9enamitm. 
ieised  t  a  bargiaia  and  sale  is  considered  a^  a  i«al  eontnict,  ifbciab;  the 
barpiinor  for  nome  pecuniary  consideration  barpuaa  and  reUfl,  and  ""  ^ 
to  con\«y  the  land^  to  the  barf^ainee.  A  eovenani  to  tiamd  aetaei 
If  where  a  man  covenants  to  stand  seised  of  them  to  the  use  of  las 
child,  or  kinsman.  But  it  is  to  be  observed,  that  the  woids  haigam  and  ad, 
are  not  appropriated  (o  the  former,  nor  the  woida  coveoaol  to  aland  aeiae^ 
appropriated  to  the  latter  of  the<ie  conveyances.  If  a  peiMa  iox  m  pertmiaiy 
eoH'ii'ieiation  covenants  to  stand  seised  to  the  use  of  the  purebaaer,  h  ia  a 
bargain  and  sale,  and  if.  enrolled,  is  valid  and  efiectual,  aa  a  bugaaa  and  mit 
under  the  statute  of  use^,  to  convey  the  estate  to  the  pwcfaaaer.  %m  Ike 
same  manner,  if  a  person  for  natural  love  and  affectioB  bai^gaina  and  aefis  fab 
land*»  to  the  use  of  his  wife,  it  is  a  covenant  to  stand  seised,  and  as  audi 
without  enrohnent,  vests  the  estate  in  the  wife.  7  Rap.  40.  b.  2  last.  631. 
1  Leo.  25.  1  Vent  137.  1  Mod.  176.  2  Lev.  10.  In  the  caoe  af  a  fav- 
gain  and  laie,  the  barpiinor  stands  seised  to  the  use  of  the  beigaiBee  ;  in  llie 
case  of  a  covenant  to  stand  seised  the  covenantor  stands  sened  to  tfae  iBie 
of  the  parties  intended  to  be  benefited.  In  both,  the  possession  or  seiaiD 
remains  in  the  party ;  and  the  statute  draws  it  from  them,  and  eaeentes  it  in 
the  cestuys  que  use. 

VI.  2.  ^'ith  re<<pect  to  a  feoffment^  fint^  and  €»mmon  neaterg :  tfae 
transfer  or  traiiKinutation  of  the  possession  from  the  feoflbr,  conusor,  and  ns 
coveree  to  the  feoffee,  conusee,  or  recoveror,  is  effected  solely  by  the  opa- 
ration  of  these  conveyance**  or  assurances  at  the  common  law ;  and  if  the 
use  is  declared  to  the  feoffee,  eonuiiee,  or  recoveror,'  in  fee  simple,  Ifae  eon* 
veyance  is  completed  at  tlie  common  law,  in  the  same  manner  as  if  the 
statute  of  uses  had  neve?  passed.  It  is  only  when  the  use  is  dedsfad  to  a 
third  por^n,  that  the  statute  has  any . operation ;  and  then,  by  the  openuion 
of  (he  statute,  the  posses-sioo  previously  transferred  or  tTanamuted  to  die 
feotfee,  conusee,  or  recoveror,  by  the  operation  of  tlie  feoffinent,  fine,  and 
common  recovery,  at  the  corrunon  law,  is  <ti vested  from  die  feaflfee,  cmnsee, 
or  recoveror,  and  vested  in  the  eestuys  que  tue  by  Uie  statute. 

As  to  the  conveyance  by  lease  and  release :  The  form  of  that  conveyance 
is  ori;]^nally  derived  to  us  from  the  common  law,  and  it  is  neoessary  to  dis- 
tinpiish  in  what  rc<>pect  it  operates  as  a  common-law  conveyance,  and  in 
what  it  oporntes  under  the  statute  of  uses.  At  the  common  law,  where  the 
usual  mode  of  conveyance  was  by  feoffinent  with  livery  of  seisin,  if  thwe 
was  a  tenant  in  iK)<<8ession,  so  that  livery  could  not  t>e  made,  the  reversion 
was  granted,  and  the  tenant  atlomcd  to  the  reversioner.  As  by  this  mode 
the  reversion  or  remainder  of  an  estate  might  be  conveyed  wtthoat  livaty, 
when  it  depended  on  an  estate  previously  existing,  it  was  natural  to  proceed 
one  step  farther,  and  to  create  a  particular  estate  for  the  express  and  sola 
purpose  of  conveying  the  reversion ;  and  then,  by  a  surrender  or  release, 
either  of  the  iiarticuJar  estate  to  the  reversioner,  or  of  the  reversion  to  the 
particular  tenant,  the  whole  fee  vested  in  the  surrenderee  or  releasee.  It 
was  afterwards  observed,  that  there  was  no  necessity  to  grant  the  reversion 
to  a  stranger;  and  that  if  a  particular  estate  was  made  to  the  peoon  Is 
whom  it  was  proposed  to  convey  the  fee,  the  reversion  miffi^t  be  imiBe« 
diatcly  released  to  him ;  which  release,  operating  by  way  or  ^olargeffieat, 
would  give  the  releasee  the  fee.  In  all  those  cases,  the  particnlar  estate 
was  only  an  estate  tor  yearri ;  for  at  the  common  law,  the  ceremony  of  tiveiy 
of  seisin  i«  as  necessary  to  create  an  estate  of  freehold,  as  it.  is  to  create  u 
estate  of  inheritance.  .Still  an  actual  entry  would  be  necessary  on  the  part 
of  the  particular  tenant ;  for,  without  actual  po^ses^on,  the  Ic^ee  is  not 
capable  of  a  reiotise,  operating  hy  way  of  enlargement.  But  this  neces^ty  of 
entry  for  the  purpose  of  obtaining  the  possession,  was  superseded,  or  made 
unnecessary,  hy  the  statute  of  uses  r  for,  by  tliat  statute,  the  possession  was 
immediately  transferred  to  the  eestuy  que  vse  :  so  that  a  bai^^ainee  nndsr 
that  statute  is  as  much  in  possession,  and  as  capable  of  a  release  iM^tMe  oc 
without  entry,  as  a  lessee  is  at* the  common  law  after  entry.  All,  theie&te, 
that  remained  to  be  done,  to  avoid,  on  the  one  hand,  the  necessity  of  livery 
of  Bei>ain  from  the  grantor,  and,  on  tiie  other,  the  necessity  of  an  actial  ent^ 
on  the  part  of  the  grantee,  was,  that  the  particular  estate  <  which,  for  die 
,  reasons  above  mentioned,  should  be  an  estate  for  years)  should  be  ao J 
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ts  to  be  a  bargain  tad  sale  within  the  statute.  Originally  it  was  made  in 
such  a  manner  as  to  be  both  a  leaae  at  the  common  uw,  and  si  bargain  and 
rale  under  the  statute.  But  as  it  is  held,  that  where  conveyances  may  ope* 
rate  boib  by  the  common  law  and  statute,  they  shall  be  considered  to  operate 
jt>y  the  common  law,  unless  the  intention  of  tne  parties  appears  to  the  con- 
trary, it  became  the  practice  to  insert  among  the  operative  words,  the  words 
barg€tin  anid  sa2e,  in  iactkifc  is  more  accurate  to  Insert  no  other  operative 
words  ,  and  to  express  that -the  bargain  and  sale  or  lease  is  made  to  the  in* 
tent  and  puspose,  that  thereby,  and  by  the  statute  of  uses,  the  lessee  may 
be  capable  of  a  release.  The  bargain  and  sale,  therefore,  or  the  lease  for  a 
year,  as  it  is  generally  called,  operates,  and  the  bargainee  is  in  the  posses- 
sion, by  the  statute.  The  release  operates  by  enlarging  the  estate  or  pos- 
session of  the  bargainee  to,  a  fee :  this  is  at  the  common  law,  and  if  the  use 
be  declared  to  the  release  in  fee  simple,  it  continues  an  estate  at  the  com- 
mon law;  but  if  the  use  is  declared  to  a  third  person,  the  statute  again  in- 
tsrvenes,  and  annexes  or  transfers  the  possession  of  the  releasee  to  the  use  of 
the  person  to  whom  the  use  is  declai-ed.  It  has  been  said,  that  the  posses- 
sion of  the  bargainee,  under  the  lease,  is  not  so  properly  merged  in,  as 
enlarged  by  the  release :  but,  in  all  events,  it  does  not,  after  the  release, 
exist  distinct  from  the  estate  passed  by  the  release.  As  the  operation  of  a 
leaae  and  release  depends  upon  tl^e  lease,  .or  bargain  and  sale,  the  grantor 
must  be  a  person  capable,  at  law,  of  being  seised  to  an  use,  otherwise  the 
release  will  be  void  for  want  of  possession  in  the  release.  By  some  veiy 
respectable  authorities  it  has  been  said  that  a  corporation  cannot  be  seised 
to  an  use.  Pop.  72.  -  1  Co.  Rep.  127.  a.  Bacon  Stat,  of  Uses,  357.  Plo. 
102.  &3S.  Jenk.  Gent.  195.  2  Ves.  899.  Gilb.  Uses,  5.  170.  285.  Sbep. 
Touchs.  508.  A  contrary  doctrine,  so  6ir  as  relates  to  the  conveyances  of 
corporations  by  bargain  and  sale,  seems  to  be  laid  down  in  sir  Tlio.  Holland 
«.  Bonis.  1  Leo.  188.  2  Leo.  121.  8  Leo.  175.  And  see  13  H.  7.  fpl.  9. 
pi.  5.  To  avoid  doubt  upon  this  subject,  it  seems  advisable  that  corporar 
tions  should  convey  by  feoffinent,  or.  by  a  lease  and  release,  with  an  actual 
entry  by  the  lessee,  previous  to  the  release ;  after  which  the  release  will 
pass  the  reversion.  It  may  also  be  observed,  that,  in  exchanges,  if  one  of 
the  parties  die  before  the  exchange  is  executed  by  entry,  the  exchange  is 
void.  Ant.  50.  b.  But  if  the  exchange  be  made  by  lease  and  release,  this 
'inconvenience  is  prevented,  as  the  statute  executes  the  possession  without 
entry,  and  all  incidents  annexed  to  an  exchange,  at  common  law,  will  be 
preserved. — By  a  temporary  Irish  statute  of  9  Geo.  II.  ch.  3.  §  6,  the  recital 
of  a  tease  for  a  year  in  a  release,  is  made,  in  all  cases,  sufficient  evidence  of 
it  By  the  1  Geo.  III.  c.  3.  that  statute  was  made  perpetual,  and  profert 
of  the  release  declared  sufficient  in  pleading. 

Yll.  The  next  consideration  isj  upon  tlie  doctrine  of  powers  OEKiviiva 
TTBxiR  EFFECT  FROM  THE  STATUTE  OF  USES  ;  but  the  nature  of  these  notet 
requires,  that  what  is  said  on  th^n  head  should  be  confined  to  some  general 
observations  upon  the  mode,  by  which  sucn  powers  operate ;  and  the  rela- 
tion, which  the  deeds  by  which  they  are  executed,  bear  to  the  deeds,  by 
which  they  are  created  ;  and  Uses  of  Rents. 

YII.  1.  A9to  the  mode  in  wkUh  they  operate. — All  powers  of  this  kind 
are,  in  fact,  powers  of  revocation  and  appointment:  indeed,  every  declara^ 
tion  of  an  use  may,  in  some  respect,  be  considered  as  an  appointment  of  the 
use  or  usee  to  which  the  feo/fee  is  to  stand  seised  :  but  the  word  appoint- 
lAent  is  generally  applied  to  those  cases,  where,'either  the  power  of  appoint- 
ment is  orst  reserved,  or  given,  with  a  subst^.quent  limitation  of  uses,  to  take 
place  un61,  and  in  default  of  the  appointment ;  or,  where  the  uses  are  fiyrst 
limited,  and  a  power  is  afterwards  given  to  some  person  to  limit  other  uses. 
As  the  uses  limited  under  powers  cannot  operate,  but  by  the  postponing, 
abridging,  or  defeating  the  prior  uses,  it  is  usual,  in  some  cases,  to  precede 
the  power  of  appointment  by  a  power  of  revocation.  But  this  is  imma- 
terial. The  powers  of  leasing,  jointuring«  charging,  selling,  and  exchanging, 
usually  inserted  in  marriage  settlements,  are  powers  of  revocation  and 
tppoinCment.  All  of  them  postpone,  abridge,  or  defeat,  in  a  greater  or  lest 
degree,  the  previous  uses  and  estates,  and  appoint  new  uses  m  their  stead. 
As  soon  as  the  uses  created  by  them  spring  up,  they  draw  to  them  tho 
estate  of  the  feoifee  :  and  the  statute  executes  the  pos^josrion.  But  it  roust 
be  observed,  that  these  powers  do  not  operate  as  a  conveyance  of  the  poe- 
session  of  the  estate,  but  an  a  limitation  of  the  use.  Hence,  Jifa  person* 
haying  a  power  of  appointment^  appoints  the  estate  to  JL  and  his  hein^  t* 
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doticnated  by  tlie  ortgiDal  deed,  bat  wfaidl  tfaooKh 
dapeiMl  for  tbdr  edfecl,  oo  the  wiB  oT  Pkovidea 
where  tbcre  are  lioutatiom  to  tocb  ww  as  A.  riaB  anwwU  or  ta  todi  of 
tbe  childreo  of  jf.,  as  A.  thall  afvpoiot ;  or,  wbeie  a  poirer  ii^ica  to  jf.  ta 
joiDliiie,  to  chaise  with  pottioM,  ta  DiortgaKO,  to  Inn,  «•  acM*  or  ta 
exchange  ;-Hn  all  Ihete  eatea,  tbe  penoos,  ud  Ibe  ealates  andliftereati  mo 
to  be  doMgnated  by  tlM  paity.  He  den[;natet  tbe  peraooa,  tbe  Children,  tbe 
noftgai^,  the  lettee,  Oie  vendee,  and  exchanipee.  lime, 
taid  io  aiite  by  tbe  act  of  tbe  partjr.  From  this  oiphnation  hit 
that  there  it  no  material  difleaence  in  tbe  ooality^if  Ibe  oaea  ;  fbe  ^»«.«»« 
it  in  tiie  act,  which  produces  them.  In  the  latter  caae,  the  party  hat  Iha 
power  of  raiiif^  them,  and  it  it  in  that  tense,  that  die  word  power  it  nnd 
to  thit  place.  Now,  if  mi  estate  it  conveyed  to  ^.  and  hiahetoi,  to  the  we 
of  ^.  iit  life,  remafaider  to  bli  first  and  other  eooi,  succetwvciy  in  fail  milt; 
upon  tbe  birth  of  the  fint  ton,  the  postOMioB  it  exeeiitod  in  him  by  tfie  ttatole. 
Suppote  the  esute  were  conveyed  to  .^.  and  bis  heirs,  to  tbe  me  of  J.  fer 
life,  remainder  to  ftuchusottceDetaUy.ortotudisonof  £.  w  Jl.  sbaU  appoint, 
and  £.  appohitt  to  the  use  of  hit  first  son.  Immediately  upon  the  appointneot, 
tiiie  use  M  executed  in  the  ton.  Then  how  dow  thit  iqipointment  opeiate? 
Clearly  not  w  a  conveyance.  For  B.  had  only  a  life  estate, and  contaqnenllf 
could  not  convey  an  estato-tail,  to  hb  own  son ;  it  operatw  tberelbte  as  • 
designation  of  the  person  to  take  the  wo :  S.'siight  to  make  tbia  designtliNi 
is  termed  a  power  of  appointment,  the  exercise  of  it  is  temied  an  appsiaC- 
mera,  the  person  taking  under  it  is  temied  tbe  appointee.  This  way  be 
made  more  clear,  by  coDsiderihg  how  it  would  have  stood  oit  a  Ibnitalion  «f 
wes  at  common  law,  before  the  statute  of  ww.  TW  that  statute,  a  conv^ 
ance  MnA.  and  bit  hein,  to  the  use  of  J?.-  fiw  Mfe,  with  remainder  to  ladi 
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uses,  or  to  such  of  his  sons,  as  he  should  sppoint,  was  tantamount  (o  what 
BOW  is  8  conveyance  unto  and  to  the  use  o(A.  and  his  heirs,  in  trust  for  Jff, 
for  life,  remainder  in  trust  for  sudi  persons,  or  for  such  of  his  sons,  as  he 
•hall  appoint.    When,  at  common  law,  an  appointment  was '  made;  to  the 
use  of  ttie  first  son,  the  trustee  stood  seised  at  common  law,  to  the  use,  or,     . 
as  we  should  •  now  call  it,  in  trust,  for  that  first  son ;  he  thereupon  became 
the  eestttjf  que  trust.   Since  the  statute  has  executed  the  use»  where  ^e  son 
takes  under  an  appointment  of  this  nature,  the  use  is  executed  In  him,  and 
he  is  the  eestuy  que  use.    Thus,  at  ^e  common  law»  an  appointment 
operated  to  substitute  one  eestuy  que  trust  in  die  room  of  another.    Sfance 
^e  statute,  an  appointment  operates  to  substitute  one  ceMtwfque  use  in  the 
room  of  another.    The  conclusion  is,  that,  whereyer  a  party,  having  a  legal 
estate,  conveys  it  to  a  person  and  his  heirs,  to  such  uses  as  fliat  person  or 
any  other  person  shall  appoint,  and  an  appointment  is  made,  it  operates  not 
as  a  conveyance  of  the  land,  but  as  an  appointment  of  the  use,  add  conse- 
quently the  appointee  takes  the  use  or  legal  estate.    Therefore,  as  has  been 
observed  before,  if  a  person  having  a  power  of  appointment,  appoints  ta 
A,  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  the  legal  estate  is  in  ^.    Id 
the  same  mamier,  if  a  person  having  a  power  of  seUing  and  exchanging, 
conveys  the  estate  to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  the 
leeal  estate  is  equally  in  «/9.  by  the  exercise  of  the  power. 

V II.  2.  As  to  the  relaUan,  which  deeds,  by  wkkh  powers  are  executed, 
bear  to  the  deeds,  by  which  the  powers  were  created.^t  is  generally  true, 
that  the  use  created  under  the  power  takes  effect  in  the  same  manner,  as  if. 
In  the  deed  containing  die  power,  it  had  been  inserted  instead  of  the  power : 
'  thus,  suppose  an  estate  conveyed  to  the  use  of  A.  for  hfe,  remainder  to  such 
uses  as  B.  should  appoint,  and  in  default  df  appointment,  to  the  use  of  B.  • 
mod  his  heirs ;  B,  appoints  the  estate  to  C.  for  life  ;  remainder  to  his  first 
and  other  sons  in  tail  male.    Alter  thu  appointment  is  made,  it  is  the  same 
as  if  the  estate  had  been  originally  limited  to  the  use  of  A.  for  life,  remain- 
der to  the  use  of  C-for  life ;  remainder  to  C's  fi^st  and  other  sons  in  tail 
male ;  remainder  to  B.  and  his  heirs.    So,  if  the  estate  is  limited  to  A.  for 
ISih ;  remainder  to  the  use  of  his  first  and  other  sons  in  tail  male,  with  power 
to  A.  to  appoint  a  rent  charge  to  his  wife,  with  usual  remedies  and  a  tenn 
of  years  for  securing  the  same,  and  to'  charge  the  estate  with  portions^ 
and  to  create  a  term  of  yean  for  securing  the  same,   and  be  exercises 
these  powers  4  it  is  the  same,  as  if,  in  the  original  settlement,  die  estate 
had  been  limited  to  use  of  A.  for  life,  remainder  to  the  use  and  intent 
that  the  wife  mi^t  receive^  her  jointure  and  distrain,  and  enter  upon 
and  take  possession  of  the  estate,  in  case  the  same  should  be  in  arrear; 
and,  suliject  diereto,  to  the  use  of  trustees  for  a  term  of  years  for  further 
securing  the  rent  charge  ;  remainder  to  the  use  that  the  lands  in  ques- 
tion may  charged  with  portions,  and  subject  thereto,  to  the  use  of  trus- 
tees for  a  term  of  years  for  raising  the  portions;  remainder  to  A.*s  first 
and  other  sons  succ^Mively  In  tail  male.    Hie  relation  therefore  which  die 
deed  by  which  the  power  of  appothtment  is  executed,  as  to  the  deed 
by  winch  the  power  is  created,  holds  so  for  as  the  use  thus  appointed 
derives- ita  effect  fiom,  and  is  served  by  or  out  of,  the  original  seisin  of 
the  conusee,  recoverer,  feoflfoe,  or  retettiee ;  and  as  it  precedes  and  takes 
place  of  all  die  uses  limited  subsequent  or  subject  to  the  power.    In  tlds 
sense  it  clearly  has  a  relation  to  the  deed  by  wnich  it  i»  raised.    But  it  has 
no  other  relation  in  point  of  time.    In  the  case  of  the  duke  of  Mariborou^ 
V.  lord  Godolphin,  2  Ves.  61.  lord  Sunderland  left  the  interest  of  80,000^  to 
bis  wifo  for  her  life,  and  the  principal,  after  her  decease,  to  such  of  her  chO- 
dren  as  she  should  by  deed  or  will  appoint.    By  her  will  she  appointed 
2,0001.  to  Mr.  Spencer  and  1,500/.  to  lady  Morpeth,  who  both  died  in  her 
life-time.    It  was  contended  that  the  appointment  related  back  to  the  time 
of  lord  Sunderland's  will,  which  relation  would  over-reach  the  death  of  the 
two  parties,  who  were  alive  at  the  time  of  the  death  of  the  testator,  lord 
Sunderland ;  and  then  it  would  be  considered  as  vesting  in  diem  in  dieir 
lives.    But  lord  Hardwicke  denied  this.    He  admitted  diat  an  use  taking 
efiect  by  virtue  of  an  execution  of  a  power,  was  ta&en  under  the  authority 
of  that  power,'  but  not  from  the  time  of  ita  creation ;  and  he  exempNfies 
diis  distinction  by  appohitmento  of  uses;  in  which  ease,  says  his  lordship,  if 
a  feoffinent  is  executed  to  such  uses  as  the  feoflbr  shall  appoint  by  will ; 
when  the  will  is  made,  it  is  clear  the  appohitee  is  in  by  the  feofiment,  but 
has  nothing  from  the  time  of  the  execution  of  the  feotnnent,  so  as  to  vest 
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'*  hein  male  of  his  body  to  take  before  the  younger  and  the  hein  male  eC 
**  his  body  issuing ;  snd  for  want  of  such  issue,  thai  in  trust  for  the  fiist  and 
*'  every  other  son  of  the  body  of  Hannah,  the  youngest  daughter  of  liis  said 
**  cousin  John  Hopkins,  lawiullv  to  be  begotten,  successively  amd  le^ee- 
**  threly,  according  to  priority  of  biith,  for  their  respective  lives ;  wiah  the 
**like  remainders  to  the  heir*  male  of  the  body  of  every  such  eon  respac>- 
"  tively  and  successively,  the  elder  and  the  heirs  male  of  his  body  to  take 
**  before  the  younger  and  the  heirs  male  of  his  bo4^  iseuiiig ;  end  for  wiet 
"  of  such  inue,  and  in  case  his  said  cousin  John  Hopkins  should  have  asf 
**  other  daughter  or  daughters  lawfully  begotten,  thi^  in  tniat  for  the  fat 
**  and  every  other  son  oi  every  such  other  daughter,  respectively  and 
**  cessively,  sccording^  to  priority  of  birtii,  for  then  respective  and  succ 
**  lives ;  with  the  like  remainders  to  their  several  and  respective  bein 
*'  successively,  the  elder  and  the  heirs  male  of  hb  body  to  take  befoie  the 
**  the  younger  and  the  heirs  male  of  his  body  issuing ;  and  in  de&idt  of  sudi 
"  issue,  tiMm  in  trust  for  the  first  and  every  other  son  of  his  cousn  Hanmih 
**  Dare,  the  then  wife  of  Francis  Bare,  and  dau^^ter  of  his  uode  Samuel 
"  Hopkins,  deceased,  lawfully  be^tten  or  to  be  Mcotten,  successively  and 
"  respectively,  according  lo  priority  of  birth,  for  their  respective  lives ;  with 
"  the  like  remainderB  to  the  heirs  male  of  the  body  of  every  such  soa  le- 
"  spectively  and  successively,  the  elder  and  the  heirs  male  of  the  body  of 
"  every  such  son  respectively  to  take  before  the  younfrec  and  the  heirs  male 
**  of  his  body  issuing ;  and  for  want  of  such  issue,  men  m  trust  for  Jamee 
'*  Bennett,  the  only  son  of  his  cousin  Sarah  AUoway,  then  the  wife  of  WU* 
"liam  Alloway,  and  another  daughter  of  his  said  uncle  Samuel  Ho|Aans  de- 
'*  ceased,  by  Air.  Bennett,  her  former  husband,  for  his  the  said  James  Bcik- 
*^  netf  s  life ;  with  remainder  to  his  first  and  every  other  eon  lawinfiy  to  be 
*'  begotten,  successively  according  to  priority  of  birth,  and  die  heirs  male  of 
'*  eveiy  such  son  respectively  and  successively,  the  elder  and  the  heirs  male 
«  of  his  body  to  take  before  the  younger  and  the  heirs  male  of  his  body  is- 
**  suing ;  and  in  default  of  such  issue,  then  in  trust  for  his  own  ri^t  beixs 
"  for  ever :"  With  a  proviso,  that  whoever  should  come  to  his  estate  should 
take  his  surname  and  coat  of  arms ;  and  a  proviso,  disposing  of  the  rents  do- 
ling the  minorities  of  the  devisees : — And,  after  giving  a  great  number  of  le- 
gacies, he  gave  the  rest  and  residue  of  his  personal  estate  to  his  ezecutois, 
m  trust  that  the  same  should  be  by  them,  or  the  surrivors  of  them«  with  al 
convenient  speed  laid  out  in  the  purchase  of  messuages,  lands,  and  tene- 
ments of  inheritance  in  England,  to  be  conveyed  to  the  executors  and  thw 
heirs,  upon  the  several  tnists  and  for  the  same  purposes  as  weie  thereby  de- 
clared touching  the  estates  he  was  then  seised  of,  and  whieh  he  had  devi- 
sed. And  the  testator  appointed  sir  Richard  Hopkins,  John  Huilge,  and 
James  Hopkins,  executors  of  his  will.  And  aiber  his  decease  it  was  proved 
by  sir  Richard  and  Mr.  James  Hopkins.  Samuel  Hopkins,  the  son  of 
John  Hopkins,  &e  testator's  cousin,  died  in  the  testator's  life.  After  the 
testator*s  death,  John  Hopkins  the  cousin  and  heir  of  die  testator,  and  bis 
four  daughters,  the  said  Sarah,  Mary,  Elizabeth,  and  Hannah  Hofkkina,  and 
also  Amey  Hopkins,  another  daughter,  of  John  Hopkins  the  cousin,  bom  af- 
ter making  the  said  wiD,  exhibited  a  bill  in  chancery  against  sir  Richaxd 
Hopkins,  John  Rodge,  and  James  Hopkins,  and  against  John  Dare,Fiands 
Dare,  and  Philip  Dare,  infants,  (chUdren  of  Hannah  Dare)  and  also  aniost 
the  said  James  Bennett:  stating,  amongst  other  things,  the  will  of  Mr.  Hep- 
kins;  and  praying  that  the  executors  muht  account  for  the  testator's 
personal  estate,  and  the  rents  and  profits  ofhis  real  estate,  and  diat  sndi 
of  those  profits  as  did  not  pass  by  his  will,  toother  with  die  legacy  given  to 
John  Hopkins  the  cousin,  might  be  paid  to  bun,  and  that  the  residue  of  the 
said  testator's  personal  estate,  altec  payment  of  his  debts,  legacies,  and  fii- 
neral  expenses,  might  be  placed  out  in  proper  purchases,  according  to  die 
directions  in  the  testator's  wiH ;  and  In  the  mean  time  be  improved  at  inter- 
est. In  Hilary  term  1782,  sir  Richard  Hopkins  and  James . Hopkins  filed  a 
cross  bill  against  the  complainants^  to  have  the  trusts  of  the  will  carried  into 
execution,  and  for  an  account  of  the  real  and  personal  estate  of  the  testator. 
On  the  25lh  October  1738,  by  a  decree  in  these  causes,  by  the  master  of  the 
roll-},  it  was  declared;  among  other  things,  that  the  plaintiff  John  Hopldns  was 
entiili'd  to  the  rents  and  profits  of  the  testator's  real  estate  accrued  since  his 
decease,  till  »ome  person  should  come  in  beine,  that  riiouid  be  entitled  to  aa 
estate  for  fife,  according  to  the  limitations  in  me  said  wOl;  and  that  he  war 
in  like  manner  entitied  to  the  surplus  produce  of  the  mid  testator's  penoml 
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estate,  after  pftj/meut  of  the  tnnual  turns  charged  thereon  hy  the  said  testa- 
tor's will ;  and  that  the  residue  of  die  personal  estate  was  to  be  laid  out  in 
the  purchase  of  hnds,  with  the  approbation  of  the  master,  and  settled  to 
the  same  uses  and  upon  die  same  trusts  as  the  real  estates,  devised  by  the 
said  testator's  will,  stood  setded ;  and  that  until  such  purchase  could  be 
found  out,  the  personal  estate  should  be  put  out  at  interest  upon  govern- 
ment  or   other  securities,  with  the  approbation  of  the  master,  in  the 
names  of  sir  Richard   Hopkins  and  James  Hopkins,  upon  the  trusts  of 
the  wiH,  and  the  surplus  rents  and  profits  of  the  estates  devised  to  sir 
Richard  Hopkins  and  James  Hopkins,  and  the  estates  to  be  purchased 
as   aforesaid,  and  also  the  surplus  produce  of   the  said  personal  estate^ 
until  such  purchase  was  made.'was  to  be  paid  to  John  Hopkins,  the  testator's 
coViifln,  until  some  person  should  come  in  being,  that  should  be  entitled  to  an 
estate  for  life,  according  to  the  limitations  of  the  testator's  will.    On  the  18di 
November  1784,  the  cause  came  before  lord  chancellor  Talbot  upon  an  appeal ; 
and  the  decree  was  affirmed,  with  the  addition  that  the  words  "  in  possession" 
should  be  inserted  in  the  decree  in  two  places  next  after  the  clause  "  until 
**  some  person  should  come  in  beine,  that  should  be  emitted  to  an  estate  for 
"  life." — The  report  of  this  cause  m  Cas.  In  Eq.  temp.  Talbot,  44.  reaches 
(his  period  of  the  cause.    By  the  decrees  made  on  these  parts  of  it,  the  (wo 
following  important  points'  were  settled ;  that  during  the  suspense,  which, 
by  the  death  of  Samuel  Hopkins  in  the  testator's  life-time,  took  phce  da- 
ring the  Hfe  of  John  until  he  had  another  son,  or  until,  by  his  decease  with- 
out other  issue,  (if  that  event  had  happened,]  the  possibility  of  his  having 
another  son  would  have  determined,  the  limitations  enured  as  executory  de- 
vises; and  that,  durine  such  suspense,  the  rents  and  profits  of  die.resd  es- 
tate being  undisposed  of  by  the  testator,  (his  disposition  of  them  ha  vine 
•tkci  only  during  the  minonties  of  the  persons  actually  entitied,)  belonged 
to  the  heir  at  law. — Here  the  cause  was  left  bj'  lord  Talbot's  decree. —In 
June  1736,  John  Hopkins  had  a  second  son  named  William,  who  died  in  the 
following  December. — Upon  this,  the  eldest  son  of  Hanaah  Dare  having 
attained  21,  and  l)eing  the  first  tenant  for  life  m  ess«,  brought  h\»  bill  to  have 
a  setdement  made  by  the  trustees,  in  which  settiement  he  insisted  to  be 
made  immediate  tenant  for  life. — in  this  stage  of  the  business  it  was  argued, 
that  the  estate  having  becpme  vested  in  the  second  son  of  John  Hopkins 
(the  testator's  cousin)  and  by  bis  death  without  issue,  the  suspense  of  there 
befaig  a  fijture  child  of  John  Hopkins  being  again  renewed,  the  ulterior  liml- 
tsdons  must  operate  as  contingent  remainders,  and  that  as  there  was  no 
estate  to  support  them,  they  were  absolute^  void,  and  the  heir  at  law  of 
course  entitled  to  the  estate.    In  answer  to  this,  it  was  conteoded,  that  the 
subsequent  limitations  might  be  supported  as  so  tnany  distinct  executory 
devises ;  but  that,  if  it  was  neeessary  to  consider  them  as  contingent  re- 
Biaindera,  they  were  good  in  their  ont^al  creation,  and  supported  l>y  the 
lepal  fee  outstanding  in  the  trustees.    These  points  came  before  lord  Hard- 
wicke  in  1738,  aiid  his  lordship  was  of  opinion,  that  die  preceding  freehold 
being  once  vested,  the  ulterior  devises  thereupon  operated  as  contingent 
remainders;  and  baying  once  become  such,  no  subsequent  event  could 
make  them  enure  as  executory  devises ;  so  that  they  were  thenceforth  to  be 
considered  as  contingent  remainders ;  and  his  lordiAiip  was  of  opinion,  that 
tfie  legal  fee  in  the  trustees'Was  sufficient  to  support  them.   -Mr.  Atlcyns's 
report  of  this  case,  1  vol.  581.  embraces  diis  stage  of  it.    After  this  diere  is 
no  printed  account  of  this  important  case.    From  the  proceeding  of  the 
cause,  it  appears,  that  John  Hopkins,  die  cousin  of  the  testator,  died  widi- 
out  issue  male,  and  without  having  had  any  son  eicept  Samuel  and  Wil- 
liam.— Sarah  Hopkins  had  one  daughter,  who  died  an  infant  and  unmarried ; 
and  afterwards  Sarah  died. — Mary  had  a  son  and  a  dau^ter,  who  both  died 
without  issue ;  and  afterwards  Maiy  herself  died.— Elizabeth,  the  third 
daughter,  intermarried  with  Benjamin  Bond,  esquire,  by  whom  she  had  issue 
one  son,  named  Benjamin  Bond  Hopkins,  he  having  taken  upon  htm  the 
name  and  arms  of  Hopkins,  in  pursuance  of  the  directions'  for  diat  puq[>ose 
contained  in  the  testator's  will. — Hannah,  the  fourth  daughter,  intermarried 
with  William  Hallet,  enquire,  and  died,  leaving  one  only  child,  named  Han- 
nah.   Amey,  the  youngest  daughter  of  John  Hopkins,  the  cousin^  died  an  . 
infant,  and  without  issue.    John  Dare  also  died,  leaving  one  son^^  also  named' 
John  Dare;  and  Francis  Dare  also  died. — In  1772,  Afr.  Benjamin  Bond 
Hopkins  suffered  a  re<:ovety  of  the  estates,  and  declared  the  use  to  himself 
in  fee  simple. '  In  Michaelmas  term  in  the  same  ytoar»  he  filed  a  siqiplMMB- 
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tal  bin  in  chtnceiy  agtinstlhe  tmsteet  of  the  real  Mid  petfloml  «9lBle  of  Ibe 

testator  John  Hopkins,  and  his  heir*  at  law  aod  devisee^  in  remainder,  and 
prayed  thereby  that  the  real  estates  might  be  convmd  to  bixn  and  h»  bciiv. 
On* the  8th  July  1774,  the  cause  was  heard  before  brd  chancellor  BaSbmst, 
and  his  lordohip  thereupon  finally  ordered,  that  the  tnisteee  riMNild  envey 
the  real  estates  to  Benjamin  Bond  Hopkms,  and  his  heiis,  or  as  he  shnatd 
appoint. — In  the  execution  of  powers,  too  rigid  an  adherence  to  the  %mm 
prescribed  cannot  be  observed :  but  it  is  not  necessary  that  the  words,  or 
even  Uie  form  of  the  power,  should  be  used,  if  the  material  csircnnwlMirgssf 
the  power  are  pursued,  and  the  party  appears  to  have  had  the  9ub|c>et  of  kift 
power  in  contemplation.    By  a  series  of  acknowledged  anthorftifia  it  is  set- 
tled beyond  idl  doubt,  first,  that,  to  a  valid  exercise  of  a  power,  a  lefetcncs 
to  or  notice  of  that  power  is  not  necessary,  if  it  sufllciently  appeais  that  the 
party  intends  exercising  it :  Secondly,  that  it  is  consideiea  as  sulfiaeiit  evi- 
dence of  the  party's  intention  to  exercise  the  power.  If  his  Intentioii  appoas 
to  be,  to  do  that  act,  which  his  power  authorises  him  to  do,  but  which  he  is 
not  authorised  to  do,  without  resorting  to  his  power.    Thai,  where 
for  life,  with  several  remainders  over  in  strict  settlement,  and  with  a 
power  of  revocation  and  new  appointment,  conveys  to  a  purchaser  by  1« 
and  release,  baigain  and  sale,  or  feoffiuent,  without  noticnig  his  power,  H  is 
a  valid,  but  a  very  informal  and  improper  execution  of  the  power ;  for  the 
party  cannot  vest  the  fee  in  the  purchater  without  lesoiting  lo  hb  power,  it 
is  therefore  evident  he  intends  exercising  It ;  and  consequently  if  Qie  formm- 
lities  prescribed  by  the  power  are  pursued,  it  Will  be  considered  as  asabstan- 
tial  execution  of  the  power.    Still  ft  is  necessary  that  it  should  appear  to  he 
the  intention  of  the  party  to  exercise  the  power ;  and  therefore,  gcneiatty 
speaking,  it  is  necessary  he  should  mention  the  property  which  is  the  sub* 
jcct  of  the  power.    See  sir  Edward  Clere's  case,  ^  Rep.  17.  h.    12  Mod. 
469.     Guy  r.  Dormer,  Mr  Tho.  Raymond,  295.     Snape  e.  Turton,  2  RoL 
,  Abr.  263.    FitzwUUam*s  case,  Moore,  661.    Kibbett  v.  Lee,  Hob.  311. 
Fitzgerald  v.  lord  Fauronberge,  Fit%gibbon,  2i07-<~215.    Tomlinson  w,  Oi^- 
ton,  1  P.  W.  149.    Jenkins  v.  Kemishe,  Hard.  895.    1  Lev.  150.    Camp- 
bell V.  Leach,  Arab.  740.    Molton  o.  Hutchinson,  1  Atk.  668.  and  ex  paite 
George  Caswall,  ibid.  559. — In  all  cases,  however,  where  diere  is  an  infor- 
mal execution  of  a  power,  it  operates  in  the  mode  in  which  the  power  oper- 
ates, not  in  the  mode  in  which  the  deed,  the  form  of  which  is  used,  w^idd 
operate.    If,  therefore,  a  person  having  a  power  of  appointment,  conveys  by 
lease  and  release,  and  these  can  oiU}'  have  eflect,  as  an  execntioii  of  a 
power,  the  conveyance  operates  as  an  appointment,  and  not  as  a  release; 
and  of  course,  if  it  is  a  release  to  Ji.  and  his  heirs,  to  die  use  of  D.  and  his 
heirs,  the  legal  estate  is  vested  in  ./f . 

In  the  exercif^e  of  powers,  convejrancers  have  introduced  twopiecaiitioDS, 
which  arc  often  proper,  but  certainly  sometimes  superabundut :  one  is,  to 
make  the  party  exercising  the  power,  declare,  that  he  acts,  not  only  in  ex- 
ercise of  tnat  particular  power,  but  in  exercise  of  every  ether  power,  ena- 
bling him  to  do  the  act  in  question :  the  .other  is,  where  the  party  Ins  a 
special  power  over  land,  and  is  also  entitl^ed  to  the  fee,  or  to  any  par&cular 
estate  carved  out  of  it,  he  is  made  not  only  to  exercise  his  power,  but  also 
to  convey  the  land  as  owner  of  it.  Thus,  where  a  person  having  a  power 
of  appointment,  intends  conveying  his  estate  to  a  purchaser,  he  b  made  not 
only  to  appoint  the  fee,  but  to  convey  it  by  lease  and  release.  Sometiacs 
the  appointment  and  the  release  are  blended  together;  but  this  is  very  iafor* 
ma),  and  is  always  improper,  where  it  is  not  the  intent  of  the  deed  that  the 
par^  sbpuld  have  tlie  legal  esUte.  It  may  however  be  contended,  that  the 
court  would  marshal  the  word?,  so  as  to  give  them  all  their  intended  eSeetx 
as,  where  a  person  having  a  power,  is  made  to  grant,  bargain,  sell,  alien,  re- 
lea<«e,  limit,  appoint,  and  confirm  the  lands  to  A.  and  his  b«rs,  to  the  use 
of  B.  and  his  heirs ;  it  may  be  contended,  that  the  court  would  construe  the 
words  grant,  bargain,  sell,  alien,  release,  and  confirm,  as  referriUe  to  J. 
and  his  heiro,  aod  the  word.^  limit  and  appoint  as  referrible  to  B,  and  bis 
heirs.  See  Tox  t.  Chamberlain,  4  Yes.  jun.  68L  Roach  e.  Wadham,  6 
East,  289.  One  reason  for  making  the  party  in  these  cases  both  convey  and 
appoint,  is,  that,  if  the  power  either  was  not  well  created,  or  is  become  sus- 
pended, and  he  has  himself  any  estate  in  the  land,  the  conveyance  will 
operate  on  his  e<«tate. 

In  Homo  rases,  it  is  necessary  both  to  appoint  and  convey;  as  wfaersaa 
estate  is  limiied  to  Ji.  for  Hfe,  remainder  to  such  uses  as  he  shatt  appeint , 
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here  the  appointment  would  operate  only  on  the  teverrion  expectant  on  the 

life  estate :  a  conveyance  therefore  is  necessary  to  pass  the  life  estate.    This 

obeervatioQ  may  serve  to  correct  a  mistake  which  is  sometimes  made  by 

tfiose^who  levy  fines,  with  a  view  to  enable  them  to  dispose  of  their  estates, 

and  therefore  direct  the  fine  to  operate  to  the  use  of  the  party  himself  during 

his  life,  remainder  to  his  wife  for  life,  remainder  to  such  uses  as  he  shall  ap«  • 

point.    Here  the  appointment  operates  only  on  the  reversion,  and  conse- 

<|uently,  to  pass  the  wife's  life  estate,  a  new  fine  is  necessary.    To  prevent 

this,  the  power  of  appointment,  in  diese  cases,  should  precede  the  uses. 

For  the  same  reason,  when  a  settlement  is  executed  of  personal  estate, 

which  it  is  intended  to  subject  to  the  appointment  of  the  husband  and  wife, 

or  either,  with  soccessive  life  estates  to  them  in  default  of  appointment, 

the  power  should  precede  the  tiusts  conferring  these  life  interests  on  them. 

It  may  be  observed,  that,  when  a  person  creates  a  power  of  appointment, 
to  enable  him  to  dispose  of  his  estate,  within  a  short  time  after,  it  is  better 
to  vest  the  legal  estate  in  the  trustees,  by  conveying  it  unto  and  to  the  use 
of  them,  and  their  heirs,  upon  trust  to  convey  it  as  Che  party  shall  appoint, 
than  to  convey  it  to  the  trustees  and  their  heirs,  to  such  uses  as  the  party 
sball  appoint ;  for  powets  ai^  liable  to  be  suspended  and  extinguished  by  ■ 

very  secret  acts  ;  of  these,  from  their  nature,  purchasers  must  often  be  igno- 
rant. In  these  cases^  therefore,  they  often  rest,  in  some  measure  at  least, 
on  the  honour  of  the  vendor ;  but,  when  the  legal  estate  is  vested  in  the 
trustees,  a  conveyance  from  them'  will,  at  all  events,  give  the  purchasers  the 
legal  estate.     ' 

As  estates  created  by  powers,  and  estates  created  by  conveyances,  are  ^  ^ 

after  their  creation  the  same,  the  terms  expressing  the  operation  of  appoint* 
ments  and  conveyances,  are  very  often,  botli  in  the  deeds  creati^  the 
powers,  and  the  deeds  by  which  they  are  exercised,  colifounded.  Some> 
thing  of  this,  was,  till  lately,  generally  discernible  in  the  best  drawn  mar- 
riage settlements.  Thus,  in  the  power  of  leasing,  the  party  is  authorized 
to  grant,  lease,  or  demise^  when,  in  &ct,  he  can  neither  grant,  lease,  or 
demise  for  a  longer  term  than  his  own  life ;  the  power  therefore  does  not 
authorize  him  to  grant,  &c.  the  lands,  but  to  appoint  the  use  of  the  lands, 
for  the  number  of  years  or  lives  in  question :  the  expression  therefore  should 
be,  to  limit  or  appoint  by  way  of  lease  or  demise.  So,  in  the  power  of 
selling  and  exchanging,  it  is  often  said,  that  it  shall  be  lawful  for  the  trus- 
tees to  ffrant,  bargain,  sell,  release,  and  confirm  the  lands ;  but,  in  the  strict 
sense  of  these  wOrds,  it  is  impossible  for  the  trustees  to  grant,  bargain,  sell, 
release,  or  confirm ;.  for  the  tra8tee»  have  no  actual  estate,  except  their  estate  • 

for  preserving  contingent  remainders;  and  therefore,  cannot  convey  the 
lands  for  a  larger  term.  The  power  therefore  operating  as  an  appointment 
of  the  whole  lee,  the  expression  here,  as  in  the  former  cajse,  should  be, 
UmU  and  appoint.  As  this  last  power  amount  to  a  total  determination  of 
all  the  iubsisting  uses,  and  a  creation  of  an  entin^  new  estate  of  inl^eritance> 
it  seems  advisable  to  accompanv  it  with  a  power  of  revocation.  It  may 
therefore  be  expressed,  that  it  shall  be  lawful  for  the  trustees  to  sell  and 
exchange,  and,  for  that  purpose,  to  reyoke  the  uses  of  the  deed,  and  to 
appoint  new  uses ;  and  the  more  general  these  powers  of  revocation 
and  new  appointment  are  expressed,  the  better,  as  a  mere  power  .  to 
revoke  the  uses  of  the  estate  intended  to  be  sold,  and  to*  appoint  it  to  the 
purchaser,  is  sometimes- found  insufficient  to  answer  the  object,  as  where 
there  is  an  agreement  between  the  vendor  and  vendee  to  apportion  rents. 
It  is  also  a  consequence  of  these  powers  operating  by  way  of  appointment*  * 

that  the  use  is  vested  by  them  in  the  appointee,  and,  therefore,  when  by 
them  the  lands  are  expressed  to  be  conveyed  to  A.  and  his  heirs,  to  the 
use  of  JB.  and  his  heirs,  or  to  the  use  of  B.  for  life,  with  remaindei^s  over, 
Uie  whole  legal  fee  is  vested  in  Jl.  and  the  uses  declared  upon  it  have  effect 
only  as  trusts  in  equity.  The  appointment  therefore  should  be  immediately 
to  the  use  of  the  persons  intended  to  take  beneficially  under  the  proposed 
instrument. 

it  is  observable,  that  powers  of  leasing,  and  of  selling  and  exchan^ng, 
are  generally  limited  to  the  persons  to  whom  they  are  intended  to  be  given, 
and  the  survivor  of  them,  tmd  the  KHrs  of  the  surmvor :  it  is  a  necessary 
consequence  of  this,  that,  if  the  power  becomes  vested  in  the.heir  of  the 
survivor,  and  that  heir  is  an  infant,  the  power  cannot  be  exercised  during 
his  minority.  By  tiie  act  7  Ann.  c.  19,  infant  trustees,  by  the  direction  of 
the  court  of  chancery,  sigoifie^  by  order  upon  petition,  are  eaq;K>wered  to 
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coav«y  estatef  heU  by  Umid  In  trust  But  mbati  ctBBOt  canyvgr 
power  without  an  act  of  pariiameot.  To  avoid  tbis  incoaveQience,  h  m 
advisable  to  limit  the  power  in  queation  to  the  executors  or  adiiiimifi/ifffin 
of  the  survivor.  This  obseivatioii,  however,  is  confined  4o  the  case  of 
powers,  and  does  not  extend  to  the  cases  of  trusts,  wh^re  tbe  leg^  estate 
U  vested  m  trustees ;  for  the  trust  should  always  follow  the  legnl  estale  of 
the  land,  when  it  is  conveyed*  to,  and  intended  to  reside  in,  the  tnstaes.  U 
should  consequently  be  vested  in  those  persons  upon  whoaa  the  lands  aia 
Intended  to  devolve.  Where  Uierefote  lands  axe  conveyed  noto  and  to  the 
use  of  trustees  and  their  heirs  in  tnist  to  seU ;  as  the  lands  neceasaaly 
devolve  on  the  survivor,  and  the  heiis  and  assigns  of  the  butvivok,  this 
trust  should  in  Uke  fltanner  be  limited  to  the  survivor,  his  keiiB  and 
assigns. 

It  often  happens  that  the  same  deed  contains  several  powns  ;  nod,  m^ 
posing  all  or  even  more  than  one  of  them,  to  be  executed,  there  is,  at  least. 
ground  to  argue  that,  generally  speaking,  the  use  limited  by  the  power  last 
executed,  will  take  p&ce  of  all  the  uses  created  by  ^  powers  previously 
executed,  unless  die  contrary  is' expressed  or. implied  in  the  deed.    In 
Moore,  788.  lord  Coke  is  made  to  say,  that  if  a  tenant  for  fife,  with  a  power' 
of  leasing,  and  a  general  power  of  revocation,  makes  a  lease  under  lu«i  power 
of  leasing,  he  may  afterwards  revoke  all  hut  the  leases.    It  k  however  to 
be  observed,  that  'when  a  power  is  exercised  for  a  valuabls  considefadon, 
in  such  a  manner  as  shows  it  to  be  the  intention  and  agreement  of  the 
parties,  that  the  use  created  under  it  should  not  be  over-reached  by  the 
execution  of  another  power,  it  is  contrary  to  equity,  that  it  should  be  than 
over-reached,  and,  consequently,  the  unexecuted  powess  OMty  be  so  &r 
affected,  both  at  law  and  in  equity,  as  to  be  sutgect  to  the  use  created  under 
the  executed  power.    To  avoid  all  disputes  upon  tliese  heads,  it  Is  aeec»> 
nry  to  express  very  clearly  what  uses  are,  and  what  uses  are  not,  intended 
to  be  over-reached,  by  the  execution  of  the  powers,  both  as  to  tbe  usss 
actually  limited  by  the  setdement  itself,  and  as  to  the  uaes  to  be  limited 
under  the  powers  contained  in  that  settlement,    In  a  marriage  setHemeat, 
the  wife  and  the  younger  childveo  of  the  nuurriage  are  |xincipal  objects. 
Unless  therefore  the  parties  intend  the  contrary,  a&  the  powers  of  chacgiag 
with  money  should  be  declared  to  be  subject  and  without  prejudice  to  the 
provi^oos  made  for  the  wife  and  younger  chfldren.     With  ropect  to  the 
other  powers,  tbe  principal  of  these  are  the  powers  of  leasinf ,  and  of  seffin^ 
and  exchangiug.    As  it  is  equally  for  the  benefit  of  the  persons  entitled  in 
remainder  or  reversion  as  of  the  tenant  for  life,  that  the  estate  should  be 
properly  let  out  upon  leases,  there  is  no  reason  why  the  estate  of  the  wifer 
or  any  other  person  claiming  in  remainder  or  reversion,  should  he  msde 
paramouut  to  the  leases.  Wiih  respect  to  the  powers  of  selling  and  exdiaog- 
iog,  the  jointure  of  the  wife,  and  the  portions  of  the  children,  may  be  trans- 
ferred to  t>ie  estates  to  be  acquired  under  tho^e  powers,  and  to  the  money 
arising  from  tbe  sale  of  tbe  settled  estate,  till  the  new  estate  is  purchased : 
it  is  also  to  be  observed,  that  the  sales  and  exchanges  cannot  be  made  with- 
out the  parents  consent.    There  seems  therefore  no  reason  for  exempting 
any  of  the  uses,  except  the  leases,  from  the  exercise  of  that  power ;  but, 
with  respect  to  the  leases,  these,  from  their  nature,  cannot  be  transferred  is 
the  lands  to  be  acquired  under  the  powers,  and  consequently  these  should 
not  be  subject  to  the  powers  of  selling  and  exchanging.    The  same  oljec- 
tion  lies,  in  a  certain  degree,  to  powers  of  raising  money  bv  way  of  moct- 

Sge.  No  penMQ  would  advance  money  on  mortgages  of  this'  nature,  if 
ey  were  to  be  made  subject  to  the  general  powers  of  sale  or  exchaaice; 
and  therefore,  to  prevent  ail  doubt  on  this  be^d,  it  should  be  declared,  that 
tlie  powers  of  selling  and  excbanginff  should  be  subject  to  mortgage^  pre- 
vionvly  made,  -UDle.x8*it  shall  be  with  the  consent  of  the  mortgagee;  and 
that,  in  the  case  of  such  consent,  the  lands  to  be  purdiued^  or  taken  in 
exchange,  may  be  moiigaged  to  them  for  their  security. 

It  often  happens,  that  powers  are  given  to  parties  to  be  exercised  by  them, 
when  in  the  actual  po^^fssion  of  the  estate.  In  some  cases,  this  Is  doae 
without  adverting  tfuffioieutly  to  tbe  situation  and  probable  wants  of  the  par- 
ties. Suppose  an  estate  devi«e<i  by  the  hujiband  to  his  wife  for  her  file,  re- 
mainder to  her  !<on  for  hi:«  life,  with  remainders  over  in  strict  settlseieot; 
with  powers  to  the  roo,  when  in  possession,  to  jointure  and  charge  witk 
ponions.  During  the  motiicr's  life,  the  son  is  not  in  possession,  and  coose* 
quently  is  not  in  a  situation  to  exereise  those  powecs.    Now*  tiMigh  It  idij 
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W  inproper,-  and  eoDtimnr  to  tbe  inteiitloii  of  ibe  ptrties,  Uiat  the  jointure  to 
be  made  by  the  son-should  chaige  the  mover's  estate,  during  her  life,  againat 
ber  con:seDt,  there  can  be  no  reason  why  it  should  net  charge  the  estate  with 
her  consent ;  neither  is  there  any  objection  to  the  son's  being  enabled  to 
exercise  the  power  in  her  life-time,  provided  the  iointore  do  not  take  efifect^ 
00  ai|  to  be  pajrable  or  to  chaige  the  estate,  till  after  ber  decease.  It  seems 
therefore  advisable,  that,  in  cases  of  this  nature,  the  son  shoiild  be  entitled 
to  exercise  the  powers,  with  the  mother's  consent,  during  her  hfe,  or  to  ex- 
ercise diem,  without  her  consent,  subject  to  her  life  estate.  Sometimes, 
when  the  difficulty  in  question  has  arisen,  it  has  been  attempted  to  put  the 
party  in  a  situation  to  exercise  the  power  by  accelerating  his  possession  of 
the  estate*  In  one  case  this  may  be  thought  to  answer  the  obfect  totonded ; 
this  is,  where  Ji.  is  tenant  for  file  with  the  immediate  remainder, ,  without 
npy  limitation  to  trustees, .  to  B.  fOr  life,  with  a  ^wer  to  B.  to.  jointure  when 
io  possession.    Here,  if  A.  surrenders  to  B,  B.  is,  to  Idl  purposes>  in  pos-  * 

session  of  the  estate,  and  may  therefore  be  considered  to  be  in  a  situation 
to  exercise  his  powers^  But,  where  there  is  an  intermediate  estate,  this 
never  can  be  relied  on^  If  It  is  expressed  in  the  deed,  as  it  generally  is, 
tiiat  it  shaiU  be  lawful  for  the  party  to  exercise  the  power  when  in  posses- 
flioD  under  the  limitations,  and  there  is  a  lunitation  to  trustees  to  preserve 
the  contingent  remainders,  the  first  tenant  for  life  can  in  no  wise  put  .the 
second  tenant  for  life  in  possession  of  the  estate  but  by  an  actual  convey- 
nnce  of  his  life  estate;  consequently  the.  party  will  then  be  in  possession, 
not  by  virtue  of  the  limitations  of  the  deed,  but  by  the  act  of  the  first  te- 
nant for  life.  For,  instead  of  being^  tenant  in  possession  for  his  own  Hfe 
only,  as  he  would  be,  if  he  was  in  possession  under  the  limitations  in  the 
deed,  he  is  tenant  in  possession  for  the  life  of  another  person,  with  a  re* 
mainder  for  his  own  life ;  so  that  he  has  two  estates  wnich  are^peefectJy 
distinct,  and  under  the  Umilations  of  the  settlement,,  he  is  only  tenant  for 
life  in  remainder. '  Where  these  words  therefore  are  inserted,  it  seems  clear 
the  party  is  not  in  possession  within  tbe  words  or  meaning  of  the  deeds, 
and  consequently  not  in' a  situation  of  exercising  hfs  power.  Where  these 
words  are  not  inserted,  it  may  be  contended  that  oMy  ought  to  be  im- 
plied. ^ 

VII.  8.  Before  we  proceed  to  the  last  head  of  this  annotation,  of  the  uses 
not  executed  by  the  statute,  the  following  observations  are  offered  on 
USES  OP  BEJVTS.^ThoBe  are  executed  by  the  statute :  so  that,  where 
lands  are  conveyed  to  Ji.  and  his  heirs,  to  the  use,  intent,  and  purpose,  that 
B»  or  that  B,  and  his  heiik  may  receive  a  rent,  the  rent  is  executed.  When 
therefore  lands  are  conveyed  to  A,  and  his  heirs,  to  the  use,  intent,  and  pur- 
pose, that  B.  and  his  heirs  may  receive  a  rent,  the  declaration  that  B.  and 
bis  heirs  shall  stand  seised  of  the  rent,  to  the  use  of  C.  for  life,  with  re- 
mainders over;  the  rent  is  executed  in  B.,  and  then  C,  and  the  remain- 
der-men take>  only  the  trust  of  the  rent.  If  tbe  estate  be  conveyed  to  A. 
and  his  heirs,  to  the  use  that  B.  may  receive  a  rent  for  life ;  and  after  his 
decease,  to  the  uSIs  that  his  first  and  other  sons  successively,  and  (he  heii« 
of  their  respective  bodies,  may  receive  the  rent;  these,  it  may  be  contend- 
ed, are  distinct  rents ;  and  therefore  the  rent  to  the  second  son  may  be  con* 
sidered  too  remote,  as  being  a  new  rent  limited  to  take  elfect  after  an  inde- 
finite &ilufe  of  the  issue  of  the  fint  son.  Objections  also  may  be  made  to 
Mcoveries  safE^rei  by  the  father  end  son,  as  the  tenaht  to  the  precipe  be- 
ing made  by  tbe  &ther  he  will  not  be  seised  of  that  rent,  in  which  the  «ion's 
entail  subsists.  The  way  therefore  to  limit  the  rent  is,  to  grant  a  rent  to  a  ' 
stranger  and  his  heirs,  thiat  he  may  re^grant  it  to  the  intend^  uses. 

VIII.  The  remaining  subject  for  observation  is,  WHAT  USES  ARE 
J^OT  EXECUTED  BY  THE  STATUTE. 

VIII.  1.  As  to  Hies  created  bv  mils,  it  is  to  be  observed,  that  lands  were 
not  devisable  in  common  law,  otnerwise  than  by  local  customs'  of  particular 
places,  except  through  the  medium  of  a  previous  feoffinent  to  uses.  The 
eestuy  ^tie  trust  tni^t  dispose  of  the  use  by  will :  the  court  of  chancery 
considered  the  wtll  as  a  declaration  of  the  use,  and  compelled  the  feolTcee 
to  convey  the  lands  accordingly.  But,  when  by  the  statute  of  the  27th 
Henry  VIII.  the  possession  was  annexed  to  the  use,  as  the  use  thereby  be- 
came merged  in  the  land,  this  indirect  power  of  devising  lands  w&s  abso- 
lutely lost.  The  82  and  84  Hen.  VIII.  gave  a  power  to  devise  the  whole 
of  lands  held  in  socase,  and  two«lhirds  of  land  held  by  knight's  service.  The 
12  Car.  II.  converted  kni^s  service  into  socage ;  and  thus,  all  landed  pro- 
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pertj.  except  that  wlucli  it  oCdietnian  of  co|ryMi,becaBedrvmUe.  An, 
ai  Che  «ututp  of  um*  preceded  the  statute*  of  w31»,  it  does  noC 
extend  to  them.  If  if^  true,  that  the  statute  of  nses  ifieaks  of 
to  uses  b%*  Tirtoe  of  wtHs:  but  tlib  must  apply  either  to  fboae 
were  devisable  by  eustom ; — as,  when  a  penon  feised  of  tands  dewable 
by  cuntoTD,  devised  them  to  .f .  and  his  heirs,  to  the  use  of  B.  and  fat 
^-OT  to  uses  at  common  hw  : — m  where  a  feoflmcat  was  mnde  to  ^ 
hb  hetr^,  to  the  use  of  B.  and  his  heirs,  and  B.  devised  the  ose.  To 
of  thi«  devription  the  statute  extended ;  but  it  is'difficalt  to  eoocerve 
use9  created  under  the  testamentary  power  given  by  the  atatoies  of 
can  be  within  the  statute  of  uses,  it  is  said,  that  thoo^  Che  Inw  wrfll  ■■! 
force  the  operation  of  the  statute  of  uses  upoa  devises  to  whicli  H  ia  tiie  ie*- 
tator*«  intention  it  should  not  extend ;  yet  it  wiB  apply  it  to  thoee  cases  to 
which  It  i^  his  intention  it  should  extoid.  tliis  opinion  ma^es  it 
entirely  on  the  will  of  the  testator,  whether  the  statute  of  i 
not  operate  upon  the  devises  of  his  will.  Thus,  if  a  dei 
use  ol  A.  for  life,  with  remaioders  over,  if  it  were  to  be 
tatioo  under  the  statute  of  u<>e9,  it  would  be  void,  for  want  4^  a 
ser\'e  the  u.^es.  It  cannot  therefore  be  the  tesutor's  intentioo  that  ksfaoiM 
operate  under  that  statute ;  consequently  the  law  wifl  not  foice  it  noder  thai 
statute,  but  leave  it  solely  to  its  effect  under  the  statutes  of  wiBl  Bat,  sup- 
pose a  device  to  A.  and  his  heirs,  to  Che  use  of  Jl.  and  his  heirs,  that  wooid 
be  good  to  give  the  leiral  fee  to  B.  as  a  limitation  under  the  statute  of  nses. 
The  testator  therrrorc  might  intend,  and  the  form  of  the  devise  dhows  be 
did  intend,  to  raise  an  use  under  that  statute,  and  the  law,  in  coaSannity 
to  his  intentions,  extends  its  operation  to  the  devise.  Bet,  against  thu 
It  may  be  argued,  that  a  statute  can  never  he  eonsidefed  as  lelaiioc  to 
any  thing  which  did  not  exist  at  the  time  of  its  passing ;  and  thoeMxe, 
as  lands  were  not  devisable  till  some  years  after  toe  statute  of  uses,  the 
statute  of  uses  cannot  extend  to  uses  created  by  devise:  that  in  wils 
the  testator's  intention  is  chiefly  considered ;  and  as  by  a  devise  to  jf . 
and  his  heirs,  to  the  use  of  B.  and  his  heirs,  the  testator  shows  it  to  be 
his  intention  that  B.  should  have  the  legal  fee,  the  law  will  put  that  eon- 
stniction  on  the  devise,  and  give  it  that  operation.  At  tibe  end  of  lir. 
Hillyaid's  edition  of  Sbeppard's  Touchstone,  there  is  a  very  learned  opi- 
nion of  the  late  Mr.  Booth  on  the  doctrine  of  uses.  In  two  copies  wfaidi 
tfie  editor  has  seen  df  this  opinion,  made  immediately  under  the  eye  of  Mr. 
Booth,  and  delivered  by  him  to  the  perM>ns  in  whose  custody  they  now 
arc,  and  also  in  a  copy  of  it  bequeathed  by  Mr.  Booth,  with  his  other  valu- 
able law  manuscripts,  to  Mr.  Holliday,  the  f(rflowiikg  note  is  added  to  it. — 
"P.  8.  Powers  under  wills  are  not  Nke  powers  under  conveyances  operating 
*'  by  way  of  use.  The  execution  of  a  power  tmder  a  devise,  is  not  die  limi- 
'*  tation  of  a  use ;  no,  not  where  the  devise  is  to  uses :  as  where  thete  is  a 
**  devise  to  /.  S.  and  his  heirs,  to  the  use  of  A.  for  life,  remainder  to  B.  in 
<*  tail,  with  power  for  jf .  to  limit  a  jointure,  or  lease,  or  charge;  here  theie 
**  will  be  uo  seisin  in  /.  S.  consequently  no  such  use  in  A,  or  B.  as  is  eze- 
**  cuted  by  the  statute  <jf  uses ;  consequently,  (h^  execution  of  the  power  is 
**  no  use ;  it  operates  as  a  devise  tmder  the  statute  of  wills." — See  Popham 
V.  Bampfeild,  1  Vem.  79.  Burchett  v.  Durdant,  2  Vent.  B12.  Branghton 
V.  Langley,  2  Salk.  679.  Oilb.  Uses,  281.— But  whether  a  devise  to  oms 
operates  solely  by  the  statute  of  wills,  or  by  that  statute  jointly  with  the 
statute  of  uses,  is,  except  where  the  devi«ee  to  uses  dies  in  the  lifetime  of 
the  testator,  rather  a  matter  of  speculation  than  of  use :  as  it  is  now  setded, 
that  an  immediate  dc\ise  to  uses,  without  a  seisin  to  serve  tiiose  uses,  it 
good  ;  and  that  where  the  estate  is  devised  to  one  for  tiie  benefit  of  another, 
the  courts  execute  the  use  in  the  first  or  second  devisee,  as  appears  to  suit 
best  with  the  intention  of  the  testator. 

VIII.  2.  JVith  respect  to  copy  hold  estaU$,  the  statute  of  uses  does  not 
extend  to  them,  as  it  is  against  the  nature  of  a  copyhold  tenure,  that  any 
person  shouWi  be  introduced  into  the  estate  without  Die  consent  orifthe  lord. 
Gilbert's  Tenures,  170. 

VIII.  8.  HHh  refpect  to  leases  for  years; — these  estates  are  not  exe- 
cuted by  the  statute.  But  this  must  be  understood  of  leases  actuallv  in 
existence,  at  the  lime  of  their  being  assigned  to  the  use.  Therefore,  ii  A- 
possessed  of  a  lease  for  years,  grants  it  over,  or  asstgiw  It,  to  B.  and  C  lo 
the  use  of  Z>. ;  all  the  estate  is  in  B.  and  C,  and  i>.  takes  only  a  tnist,  or 
equitable  esUte.    But  if  Ji.  being  seised  of  Jaods  Id  fee,  makei  a  feofiimat 
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to  the  use -of  B,  and  C  for  a  term  of  yean,  this  term  is  served  out  of  the 
seisin  of  the  feoffee,  and  is  executecl  by  the  statute. — It  is  the  same  if  he 
baraains  and  sells  the  estate,  of  which  he  is  seised  in  fee,  for  a  term  of  years. 
GQb  Uses,  19S,    Dyer,  369.    2  Inst  671. 

Such  are  the  general  outlines  of  the  doctrine  of  uses ;  one  of  the  most 
important  parts  of  Jthe  law,  as  all^  the  landed  property  of  the  kingdom  is, 
either  directly  or  indirectly,  regulated  by  it.    It  is  to  be  observed,  that  one 
of  the  chief  objects,  both  of  the  legislature  and  the  judicature  of  tbi^  Ung- 
dom,  in  their  regulations  upon  this  subject,  has  been,  on  the  one  hand,  to 
spard  aeainst  those  restraints  upon  alienation,  which  are  incompatible  with 
ttie  welrare  of  a  free  and  commercial  country ;  and  on  the  other,  to  admit  of 
reasonable  settlements  and  provisions  bein^  made  for  wives  and  children, 
and  the  genera]  wants  of  femilies.    Experience  seeuis  to'show  that  they 
have  accomplished  their  object    This  fully  answers  the  objections  which 
foreigners  make  to  the  nature  of  our  family  settlements,  that  we  exclude  the 
ancestor,  whose  character  is  known  to  us,  from  the  disposal  of  the  property ; 
and  intrust  it  to  the  children,  with  whom  we  must  be  perfectly  unacquainted. 
So  detrimental  has  an  unqualified  aqd  unlimited  power  of  settlement  been 
found  even  in  Fiance,  that  it  was,  under  the  ancien  regime,  a  question 
there,  whether  it  would  not  be  for  the  advantage  of  the  nation  at  la^e,  that 
all  settiements  and  trusts  should  be  abrogated.    This  question,  so  rar  as  it 
related  to  moveables,  was  by  the  order  of  Louis  XY.  proposed  in  the  year 
1744  by  the  Chancellor  D'Aguesseau  to  all  the  parliaments  and  superior 
councils  of  France.    See  Q^estione  coneerrutnt  Us  SubsHtutumst,  aoee  le$ 
Responses  de  touts  Us  ParUmens  et  Cowrs  Sow>erains  du  Royaume,  et 
les  ObservaHons  deM.U  Chaneelier  jyAguesseam^swUs  dits  Responses. 
Toulouse,  1770.    And  see  also  Commentaire  de  VOrdonnanee  de  LouU 
XV.  star  Us  SubsHtutions,  par  Mons.  Pur^oU,    Paris,  1767. 

It  is  hoped,  that  tile  importance  of  the  subject,  will  be  thought  a  sufficient 
apology  for  th^  great  length  of  the  foregoing  note.  Lord  chief  baron  Gil- 
bert's f^ssay  upon  Uses  and  Trusts,  considered  in  the  only  light  in  whidi 
it  can  be  considered  with  justice  to  its  autiior,  as  -an  unfinished  sketch,  is 
entitied  to  great  coobmendation ;  it  certainly  contains  several  most  profound 
and  learned  observations,  but  in  mai\y  instances  is  very  defective  and  erro- 
neous. Its  intrinsic  value  is  greatiy  increased*  by  lAr.  Sugden's  recent 
edition  of  it  The  want  of  a  comprehensive  and  systematic  treatise  upon 
uses  which  was  mentioned  in  a  former  edition  of  this  note,  is  now  supplied 
by  Mr.  Sanders's  Essay  on  Uses  and  Trusts,  The  iiccount  given  in  that 
work  of  the  Doctrine  of  Uses,  as  it  stood  before  the  stat.  of  27  H.  8.  is  par- 
ticularly Interesting.  The  doctrine  of  Powers  is  exhau»ted  by  Mr.  Sugden's 
treatise  upon  them.  Had  the  public  been  in  possession,  of  these  worxs  be- 
fore this  annotation  was  submitted  to  them,. it  would  not  have  been  attempt- 
ed.—[BtrfZw,  noi^  281 .] 
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4')  Dower  ex  assensa  patris 

41  Widow  coMseiilin^  to  these 

dowers  is  coocluded 
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Indorsement  of  livery  of  sei- 
sin, not  usual  in  old  deeds 
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Derivation  of  the  word  *  as- 
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ing tJiu  term 
Livery  of  seisin  by  attorney 
'    87  Tenant  for  years  cannot  com- 
mit waste 

68  Tenant  at  will  defined 
Tenant  at  will  entitled  to  em- 
blements 
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to  free  entry,  &c.  to  re- 
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render 
Form  of  the  surrender 
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tried 
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Inci<lenta  of  knizbt-tervice 

104  Fall  a^ 

lOo  Marrieg^e  of  ward- 
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107  Disparagement 

108  Construction  of  Ma^a  Char- 

ta,  as  to  disparagement 

109  Different  kinds  of  disparage- 

ment 

110  Lord  entitled  to  yalue  of  mar- 

ri*o;e,  in  case  of  refusal 

111  CasUe-guard 

112  Relief 

113  Relief 

114  Lord  not  entilied  to  ward- 

ship of  body,  ice  of  ao 
heir  apparent 

115  Heir  shall  be  in  ward  not- 

withstanding feoffment  to 
uses,  when 

116  Guardian  in  deed 

117  Tenure  in  socage 

118  Every  tenure  not  knig^t-ser- 

yice,  in  socage 

119  Why  called  socage 

120  Escuage  certain,  a  socage  te- 

nure 

121  So    castle-guard   by  certain 

rent 
132  Rent-serrice 

125  Incidents  to  socage 

124  Stranger  chargeable  as  guar- 
dian in  socage,  when 

126  Diversity  between  gtiardian- 

ship  in  ehiralry  and  in  so- 
cage 

126  Relief 

127  Relief  payable  immediately 

by  the  heir  of  soeage  te- 
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138  Relief 
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train presently 

130  Tenure  by  fealty  akme 

131  Fealty  incident  tt>  all  tenures 
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133  Description  of  frankalmoign 

134  Gift  in  frankalmoign 
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frankalmoign 

136  Difference  between  frankal- 

moign and  divine  service 
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plicable to  property  acquir- 
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How  a  title  of  nobility  may 
be  ac(iuired 

16  b  Same 
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Persons  divided  into  nobility 

and  commonalty  i. 

Of  the  Register  iii, 

17  a  Distinction     as    to    pleadiog 

^*  seised  in  his  demesne  as  of 
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mesne'^ 
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"  Seised  as  of  fee,"  signifies 
>seised  in  fee  iii. 

How  to  plead  seisin  of  an  ad- 
vowson  iii 

17  b  Description  of  an  ad^owsoo      i. 

Diversity  between  Iheadrow- 
»ti  of  a  moiety,  and  the 
moiety  of  an  advowsoo 
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Fee-?imple,  the  highert  estate 
Cannot  be  two  fees-simple  of 

the  same  estate 
Definition  of  purchase 
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19  b.  King's  title  preferred  to  that 

of  a  subject  ^ 

AdvRtitagps  of  the  common  . 
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138  Diversity  between    frankal- 

moign and  frank-marriag^e 

139  Frankalmoign  chang;e<i  to  so- 

cage by  fealty,  in  case  of 
alienation 

140  Frankalmoign  cannot  be  cre- 

ated at  this  day 

141  Frankalmoign  changed  to  so- 

cage,  by  escheat    of  tbe 
meanalty 

142  The  lord  bound  to  acquittal ' 

143  Homage  ancestrel 

144  The  lord  bound  to  acquittal 

145  Lord  might  have  disclaimed, 

when 
•146  On  disclaimer,  lord^s  seigno- 
ry  extinct 

147  Homage  ancestrel,  how  de- 

stroyed 

148  Tenant  having  once  done  ho- 

mage, not  bound  to  do  it 
again 

149  Same 

150  Afler  tender  of  homage,  lord 

could  not  distrain 
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How  it  differs  from  tenure  by 
escuage 

154  Same 

155  Same 

]  56  Tenure  by  comage 
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30  a  Tail  general 
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The  word  ^' heirs"  necena- 
ry  to  gifts  in  tail 

20  b  Same 

The    words    *of  his  body" 

may  be  expressed  by  other 

words 
Tail  special 

21  a  Diversity  where  the  premi- 

Bes  and  the  habendum  dif- 
fer 

Gift  in  frank-marriage 

21  b  Sam^ 

Same 
Same 

22  a  Meanirtg  of  the  term  '*  fee- 

taU" 

Reversion  after  pft  in  tail  re- 
mains in  donor 

Donee  holds  by  the  same  ser- 
vices as  his  donor  i.        537 

22  b  Of  a  reversion  Jb. 
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23  a  Same  ii,        143 

Donee  holds  by  same  servi- 
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Degrees  of  consanguinity,  bow 

computed  "  ii.  529^30 
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24  a  Same 
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Tail  male  general 
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Diversity  in  case  of  purchase    i.  532-535 

25  a  Same  i.  535^38 

In  tail  male,  the  heir  must 
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36  a  Limitations  of  estates  tail  to 

husband  and  wife  i. 
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of  one  who  is  dead  i.  544-^546 

27  a  Same  i,    545  7 
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Descent  of  arms 
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192  Same 
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194  Lord*t  power  over  his    vil- 

lain 
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to  action  brought  by  hia 
villain 

196  Dilatory  I'leas 

197  Same 

198  Same 

199  Same 
9U0  Same 

201  Same 

202  Lord  could  not  seise  his  vil- 

lain^ifhe  became  profess- 
ed 
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fessed 

204  Infranchisemcnt 

205  Same 

206  Same 

207  Same 
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209  Custom 
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404  Satne  iii.  44 

405  Entry  not  tolled,  disseisee  '    52  b 

being  non  compos  mentis  iii.  45 

406  Heir  may  enter,  though  his 

ancestor  6ould  not,  when  iii.  22 

407  Entry  tolled,  may  revive, 

when  iii. 

408  Same  ib. 

409  Same  iii. 

410  Entry,  not   tolled   by  de- 

scent, by  reason  of  pro-, 
fession  iii. 

411  Descent  cast,  no  bar  in  case 

'  of  chattels  iii. 

412  Entry  not  tolled  by  a  de- 

scent in  time  of  war  iii. 

413  — —  nor  by  a  dying  seised 

and  a      ^cession  iii.    30-65 


COKE. 

SubjeeL 
of    aettin, 


VoL 


Pa, 
350 


ol 


32 

37 
61 
39 


Livery    of    aettin,    when 

void  ii. 

Diversity    as    to    pacing 

lands   at   common  law, 
and  unJer  statute  of  uses     ii. 
A<1  vantages  of  conveyance 

by  feoflment  and  livery    ii 
Ltvery  of  seisin   requifrtte 

to    creation  of  freeliold 

remainder  ii* 

Of  remainders  ii> 

Same  ii- 

Livery  of  seisin  necessary 

to  creation  of  a  freeliold 

remainder  ti.  348-349 

Livery  of  seisin  cannot  be 

without  words  ii        ^SB 

Livery  within  view  ii-        34J^ 

Livery  must  be  made  b«* 

fore  lessee  enters  ii.  549,550 


35S-366 


347,8 
347 
It6 


1, 
it. 
ii. 

ii. 


337 

50 

446,7 

447,8 

448 


iL    443,4 


444 

445»6 
446 
448 


444 


52  a 


Livfify  of  seisin 

Derivation  of  the  word 
"  county" 

Of  an  exchange 

Of  an  exchange 

Same 

Of  wlvit  things  a»  ex- 
change ihay  be 

Circumstances  requisite  to 
an  exchange  ii. 

Same  ii. 

Same  ii- 

Exchange  by  an  infant  ii. 

void' if  estates  ocyt 

e^aal,  though  by  con- 
sent ii. 

Entry  may  be  made  by 
.lcs.<;ee  for  years  at  any 
time  during  the  term         i-    630  1 

Livery  of  seisin  by  attor- 
ney ii.  539-^340 

Of  attornies  ii.        340 

Livery  of  seisin  by  attor- 
ney ii.  340,343 

Same  ii«    343^4 

Letter  of  atto^iey  may  be 

contained  in  deed  poll        ii.        346 
Livery  of  seisin  by  attor- 
ney ii.  344^346 
Tenant   for   yean  cannot 

commit  waste  i»        654 

Of  waste  iii        283 

Same  ib. 

Aotion  of  waate  /  iii.  S41-343 

Different  kinds  of  waste    iii.  233-2^ 
Waste  in  houses  iii         335 

Waste  in  gardens  iii.    235, 6 

Waste,  destruction  and  ex- 
ile iii.  23r-239 
Digging  for  gravel,  waste,    iii.        13^ 
Waste  in  lands  iii.     236.  *• 
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bXCT. 


LITTLETON. 

Subject. 


VoU  Pa. 


*«"* 


414  Nature  of  continual  claim    iii. 

415  CfTect  of  continual  claim  . 

416  hy  whom  it 'may  be 

made 

4ir  — .  how  made 

418  Same 

419  Same 
4^  Same 
421  Same 
452 at  what  Ume  to  be 

made 
433  Same 
4^  Same 
425  Same 
428  Same 

427  Same 

428  Same 
42U  Effect  of  continual  claim 

430  Same 

431  Same 

432  Continual  claim  by  a  ser- 

rant 

433  Same 

434  Saiiie 

435  Same 

436  Continual  claim,  in  what 

casci  excused 
43?"  Same 
438  Same 
43i9  Same 

440  Same 

441  Same 

442  What  shall  amount  to  con- 

tinual claim  iii. 

443  Descent  cast,  no  bar  to  sue- ' 

cesser,  though  d«  clahu 
when  iii. 

444  Different  kinds  of  re- 

leases 

445  Release  in  deed,  by  what 

words  created 
446'  What  things  may  be  re- 
leased 

447  Release  de  mitter  le  droit, 

to  whom  to  be  made 

448  Freehold  in  law 

449  Release  de  mitter,  to  whom 

to  We  made 

450  Same 

451  Same 

452  Release  de  mitter,  how  it 

shall  enure 

453  Same 

454  Release   d*exting^isher  le 

droit,  to  whom  to    be 
tnade 

455  Same 

456  Same 

457  Same 

458  Same 


•  ■  « 

III. 

63 

iii. 

64,5 

•  •• 

HI. 

65,"  6 

•  ■  • 

ILl. 

67 

■  •  • 

111. 

67,8 

•  *  • 

111. 

68,9 

•  -  • 

111. 

69,70 

•  •  • 

UK 

70 

..■. 
111. 

75 

\ 

ib. 

ib. 

«  I  • 

ill. 

re 

•  *  • 

HI. 

78 

111. 

76 

iii. 

76,7 

iii. 

79 

iii. 

79,  KO 

iii. 

.   80 

•  • « 

111. 

72 

ib. 

»  •  k 

111. 

72,3 

111. 

74 

111. 

81 

■  >  • 

111. 

82 

>  >  • 

lU. 

8'2,  3 

•  «  • 

111. 

83, 4 

•  >  • 

85' 

•  •  • 

HI. 

86.7; 

88 

.  90 

ii.    451.2 

452 

456 


u. 


11. 

ii.  459,60 
ii.        460 


11. 

• « 

11. 


11. 


461 

462 


ib. 


ib. 


466 


•  » 

lU 

489 

11. 

492 

11. 

493 

ib. 

•  • 

11. 

496,7 

COKK. 
Fol.  Subject.  Vol.     Pa 

TenuTil  may  take  wood  to 

repair                                iii.  239 

■   Action  of  waste     •                iii.  241 
Waste,  destruction,  and  ex- 

il^                                      iii.  240 

53  b  Warte  tii.  235-37. 240, 1 

Action  of  waste  iii.  243-245 

Same                                     iii-  246,7 

54  a  Same                                    iii.  247,8 

Penalties  fftr  waste               iii.  260 

'      Action  of  waste                     iii.  248,9 

Same                                      iii.  245 

Same                    '                 iii.  249 

Waste  done  sparsim             iii.  251 

What  value  necessary  to 

constitute  waste               iii.  241^2 

•   The  several  writs  for  waste  i.  634 

54  b  Same                                       i.  634,5 

Waste  in  wopds     .  .  iii.  239,240 

In  lands                               .  jii.  •      237 

Of  waste                               iii.  250 

Estate  for  life                          i.  635,6 

55  a  1'cnant  at  will  defined            i.  637 

Teuant  at  wiU  .entitled  to 

emblements                         i.  638 

Voluntary  as  \o  both  par- 
ties'                                  ii.  637,8 

Description    of  estate   at 

will                                     i  637 

Entitled  to  emblem'ents        ,  i.  638 

55  b.  SHme  i.  638-641 

Efitate  at  will,  how  deter* 

miijcd  '  i.  616»  7 
'    Whut  shall  Bot  amount  to 

a  determination  i.  ^  648 
Tenant  at  will  entitled  to 

emblements                        i-  641 

56  a  Same  ib. 

Entitled  to  reasonable  en- 
try, &c.  i.  641-643 

Different  kinds  of  ways         i.  233, 4 

Leasee    not     entitled    |o 

grass,  as  enablements           i.  641 

Lessee  for  years,  when  en- 
titled 1  o  emblements           L  638 

Lessee,    jdler    determina-  , 
iion  of    estate  at   wil^. 
entitled  to  fee,  entry,  ice 

to  remove  his  goods           i.  643»  4 

56  b  Same                                       i.  644 

Cottage  i.  *      216 

"Reasonable  tim^'^how 

ascertained                         i.  &i4 

Tenancy  at  will,  by   act 

of  law                                i.  6S7 

Livery  of  seisin                 ii.  337 

57  a  Same  ib. 

'l^nant  at  will  liable  for  Vo- 
luntary waste  only              i.  644, 5 

Tenancy  at  will,  how  de- 
termined,                           i.  647, 8 
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LITTLETON. 
fiKCT.  Suhjeei,  Vol.    Pa. 

459  Reltase  d^enlar^ir  Tettate, 

to  whom  to  l^  made          ii.  601 , 2 

460  Same                                    iL  504 

461  Same  ib. 

462  Same                                     iL  506,7 

463  Same                                      ii.  607 

464  Same  ib. 

465  Release   by    enlarsttmeQl, 

how  it  Bhall  enure             ii.  509,10 

466  Release  de  mitter  le  droit, 

how  it  thall  eoure             ii.  465 

467  DiTenitj  between  a  release 

de  mitter  le  droit,  aud  a 

release  by  enlargement      ii.  511 

468  Same  ib. 

469  Same                                     ii.  51? 
4r0  Same  ib. 

471  Same  ib, 

472  Release  de  mitfer  le  droit, 

how  it  th^ll  enare             ii.  465 

473  Same                                   ii.  470 

474  Same                                    ii.  471 
476  Same                                      ii.  472 

476  Same  ii.*  472,3 

477  Same                                     ii#  473,4 
47tt  Same                                     ii.  4^9 

479  Samti                                     ii.  482 

480  Same  ib. 

481  Same                                    ii.  482,3 

482  Same                                      ii.  484 

483  Same                                     ii.  486 

484  Same  ib. 

485  Same                                      li.  486,7 

486  Same                                     ii.  487 

487  Same  ib. 

488  Same  ib. 

489  Same  ib. 

490  Release  de  mitter  le  droit  to 

one  not  having  U)e  free- 
hold, when  good                ii.  AGO 

491  Same                                      ii.  463 

492  Release  of  actioos  real  auvl 

personal                             iii.  413 

493  Same                                      iii.  41,0 

494  Same                                     iii.  416 

495  Same                                    iii.  4l7 

496  Same                                    iii,  417,  IB 

497  Same                                    iii.  418 

498  Same                                     iii.  4l8,19 

499  Same                                   iii.  419 

500  Same                                    iii.  420 

501  Release  of  all  appeals  ib. 
50^  Release  of  all  actions  per- 
sonal                               iu.  421 

503  Release  of  personal  actions  ib, 

504  Release  of  all  actions,  no 

bar  to  execution               iii«  423 

505  Release  of  all  actions,  a  bar 

to  a  sci.  fa.                       iii.  423, 4 

5Q6  Same                                   iii.  424 


COKE. 
FoL        ,  Subjut.  Vol. 

Trespass  iii.     649,$ 

Same  i.         646 

Pnnoipals  and  Aocessariei   in.        &2t 

57  b  Same  ib. 

Remedies  lor  rent  reserr- 

ed  in  leases  at  will  i.         M>7 

Diversity  between  tenant 

at  will,  and  tenant  by 

sufferance  .  1.649-652 

Oi  tenant  by  copy  i.        653 

Same  L         654 

58  a  Same  ib. 

Estate    and   interest  of  a 

copyholder  i.    GS5,6 

Court  Baron  i.  658,  660 

Copyholder,  why  so  called    i,        65S 
Court  baron  L        669 

Manor  i.    204,5 

Court  baron  ^    i.       660 

58  b  Same  ib. 

By  whom  grants  may  b« 

made  i.    662,3 

Circumstanoeff  necessary 

to  a  copyhold  L    660, 1 

AVhat  may  be  granted  by 

copy  i.    661,2 

Custom  i.      34,5 

58  b  Copyholder  cannot  aH«i, 

except  by  surreqder  L        623 

Form  of  the  surrender  ib. 

Copyholder   cannot  alien, 

except  by  surrender  i.        663 

59  a  Same  i.    663,4 

Pleading     copyhold  cus- 
toms i.    634, 5 

Alienation  by  surrender        iL         624 
5^  b  Alienation  by  surrender       ii.    624,  5 

Eifect  of  a  surrender  and 

admission  ii.    632,3 

Who  may  take  surrenders    ii.  626-^2S 

Fines  doe  to  the  lord  i.  666-669 

60  a  Same  i.        669 

Copyholders,  why  so  call- 
ed i.        653 

How  to  sue  .in  customary 
court  i.  669-671 

60  b  Same  i.    670,1 

Nature  of  copyholder's  es- 
tate i.    655,6 

61  a  Same  i.        657 

Tenant  by  the  verge  i.    654,5 

.Steward  of  a  manor  ii.        629 

Same  ib. 

Lord  may  take  surrenders 

out  of  court  ii.    628,9 

Surrender  by  custom  iL        630 

Bailiff  L  84 

61  b  Same  i.  86 

Sheriff  L  81 

DutyofabaiUff  i.  86 

62  a  Same  ib. 
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hITTLETON. 

fiscc  Subfeei.  VoL    Pa. 

507  Rdfiate  of  all  executions  iii.  424 
60t  Release  of  all  demands,  its 

.  extent         \  iii.        426 

609  Same  ib. 

510  Same  ib. 

511  Release  of  all  oontioyttries, 

its  extent  iii.  427,8 

512  Diversity  between  a  bond 

and  a  lease,  as  to  a  re- 
lease before  any  ttuxig 
due    *  in.        428 

513  Same  iu.        429 

514  Pleadings  in  writ  of  fight    iii.    225,6 

515  ConlLrmaftiwn  in  dee^  by 

what  words  made  iL 

516  Cenfinnation,    by   and  to 

whom  to  be  made  .  ii. 

517  Divenitr  between  a  oen- 

firmaiMn  and  a  release  ii. 

518  Same  iL 

519  Confirmnlion,  how  it  shall 


617 
621 

521 

522 


COKE. 

Fol.                   Subject. 

Vol 

.      Pa. 

Surrender  by  custom 

■  • 

11. 

6S0,1 

Copyhold  customs 

• 

I, 

672 

Legal  reason 

• 

1. 

672 

Nature  of  eopyholder's  es- 

\ 

tate 

657,8 

Same 

• 

1. 

658 

69  b  DiTersity  between  tenant 

at   will  and  tenant   by 

eopy 

• 

1. 

672,3 

Estate  at  will,  how  deter- 

mined 

• 

1. 

648 

63  a  Diversity  between  tenant 

at  will  and  tenant    by 

copy 

1. 

673 

Copyholder  liable  for  waste 

L 

673,  4 

Diversity  between  a  tenant 

• 

at  will  and  tenant    by 

copy 

• 

1. 

676 

64  a  OfhQmage 

• 

1. 

252,3 

Servicei,  how  divided  by 

Littleton 

X.  1 

244-249 

enure 

520  Same    ^ 

521  Same 
523  Same 
.523  Same 
634  Same 
525  Same 
626  Same  ' 


it.  528 
H.  539-531 

n.  632 

ii.  533 

ii.  633,4 

ii.  534 

ii.  637 


ii.    637,8  64  b  Same 


i.  249252 


Derivation   of  the  'word 

-  **  bomag^e*'  i. 

Meaning^  of  the  words  "  true 


2^3 

255 
244 


627  Confirmatioti  of  rent-charge 

by  disseisee,  not  avoided 

by  his  re-entry  ii. '      541 

538  ConiEirmation  by  patron  and 

ordinary  ii.    523, 4 

•629  Ceaiirmation  by  doner  of 
'  his  tenant  for  life's  grant 

of  rent-charge  ii.        527 

530  Confirmation  by  patron  of 

rent-charge,  at  common 

Uw  ii.    626,7 

631  Confirmation    in   law,  by 

wbat  words  created  ii.  517, 18 

532  CfMifirmation,  how  it  shall 

€nure  ii*        638 

533  Sadb  ib. 

534  Confirmation  in  law,  how 

created  ii.        5l9 

Advantages  of  good  plead- 
ing iii.        376 

535  Confirmation  does  not  give 

distinct  rights  ii.        642 

536  Same  ib. 

537  Same  ib. 

638  Confirmation  may  abridge 

but  cannot  reserve  new 

services  ii.        543 

639  Same  ii.        546 

540  Same  ii.    646, 7 

541  Conflrmatioii  of  a  void  es- 

tate, Toid  ii.        547 


andlaithfur'  i. 

65  a  Service,  how  divided  i. 

Honorable    nature  of  ho- 
mage ,  i.    253,4 
Ceremony  of  homage  i.        253 
Obligations  arising  out  of 

homage  i. 

In  doing  homage  lands  to 

be  specified  i.        257 

All  lands  held  by  service         i.     243,  4 

(Exception  of  faith  to  the 

king 

65  b  Same 


2^5 


.  Origin  of  the  name  "  king"  i. 
Homage,  how  divided 
Who  capable  ol   doing  ho- 


i.     255. 6 

i.         2:>6 

C4 

25G 


1. 


ruage 


Huw  performed  by.  a- man 
of  religion 

>      by  a  feme 


1. 


1. 


237,  {; 
25» 
259 


sole 
AriTuments  from  inconve- 
nience  i. 

.  Homage,  how  performed 
by  husband  and  ^frii'e  be- 
fore issue 

66  b  Same  i. 

Exception  of  faith  due  (o 

other  lords  i. 

Homage,*  by  whom  to  be 

performed  i.         260 

Same  i.        261 

67  a  Maxims  of  law  i. '         10 

What  persons  capable    of 

performing  homage  i.  2  1  .'63 

67  b  Same  t.    s^fxi,  4 


i.  259. 260 
260 

257 
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UTTLETON. 

SECT.  Subjfci.  VoL     Pa. 

54-.I  Confirmation   may    enure 

as  a  ^rant,  when  ii        549 

643  Pame  iK 

644  Snme  ii.  649JS0 
543  Coiifirmatiiin,  how  it  ihmll 

enure  ii.         539 

54£  Same  ib.  ib. 

647  Di  V  t•r^  i ty  between  a  coiifir- 

matioii  and  a  release  ii.         523 

548  Confirmation    of  grant    of 

rc't  newly  created  ii.         639 

549  Diversity  as    to    rents  in 

e9se  ii«         540 

550  Same  ib. 
651  Attornment  in  deed               ii.         359 
55i2  Attornment,  to  whom  to  be 

made  ii.        363 

553  _^_  by  whom  to  lie 

made  iii        365 

554  Same  ii.     366,  7 

555  Same  ii.        36r 

556  Diveraity  herein  between  a 

rent- service  and  a  rent- 
charg^e  ib. 

557  Attornment,  by  whom  to  be 

made  ii.  369, 70 

558  Attornment  in  law  ii.  370 
569  Same                                        ii.         371 

560  Same  ii.         372 

561  Same  '    ii-         373 
56iJ  Same  ib. 
563  Same                                      ji.     374,  5 
561  Same                                     ii.        3751 

565  Diversity  between  money 

g^ven  by  way  of  attorn- 
ment, and  by  way  of  rent  ii.  379 

566  Wiiat  tenants  comj>ellable, 

or  permitted  to  attorn        ii.        380 

567  Same  .  ii.        381 

568  Same  ii.        38*2 

569  Same  ii     383, 4 

570  Same  ii.  384 
5ri  Same  ii.  385 
672  Same                                      ii.    385,  6 

573  Attornment  inlaw,  ii.    375,6 

574  Ailomment,  when  not  ne- 

cessary ii.         388 

575  Same  .  ii.         389 

576  Attornment  in  law  ii.     376, 7 

577  J>ame  ii.         377 

578  Attornment,  when  not  ne- 

cessary ii.  389 

579  What    a   gi-antee   by  fine 

mig^ht  do  before   attorn- 
ment ii.        390 
530  Same                                      ii.    391,2 
681  Same                                     ii.        392  [ 
58^  Same  ib. 
5S3  Same                                      ii.     392,  3 
584  Same                                       ii.        394 


Vol.  Pa. 


COKE. 

FoL  Subject. 

Fealty>  how  performed 

l)efiiii(iei)  of  fealty  ib. 

Who  bound  to  do  fealty  ib. 

68  a  Fealty  mcident^to  homage     i.  265-207 

How  it  differs!}  from  ho- 
mage !•        267 

Same  ih. 

Same  ib. 

Advantas;es  to^Iordi  from 
the  performance  of  ho- 
ma«;e  ^-        268 

68  b  Diiterence  ^between  the 
oath  of  fealty  and  alle- 
gfiance 

Definition  of  escuage  i* 

Service  of  the  tenant  »- 

Etymology  and   dirfinitioo 

of  escuajre  i.    ^(K  I 


ib. 

272 
272,5 


69  a  EitcQagfe,     a   tenure    by 


272 


knight^service  ^ 
>   Contente*'  of   a  knight's 

fee                         -^  -  J  210-212 

C9b9ame  i.  312 

Relief  i.  321,2 

Duko,    marquess,  ^ 

when  created  i.  109,  10 

Service  of  esionagpe  i-  272 

Voyage  royal'  i.  27a 

Tenure  to  go  to  war  ia 

foreign  parts,  escuage  .  i.  ^4 
Tenant  bound  to  attend  the 
king  on Toyage  royal  i-.*      273 
70  a^Scrvice  by    deputy  suffi- 
cient i.  Sf74, 5 
Tenant'?   attendance^  from 
what  time  computed  .  i.  280 
70  b  The    oecossity    of  timely 

and  orderly  reading  i.  3*  3 
Tenant  by  escuage    excu- 
sed fronil    personal  ser- 
vice, why  i.  275,6 
*  fiscuage  ^payable    by  ^the 

successor,  when,  i.  324,5 
.  Attendanoe  .by  one  tenant, 

a  discharge  of  the  other  ^  2S5 
70  b  Service  by  deputy  suffi- 
cient                             .  i.  276 
'  Same  i.  275 
Same  i.  276 
71a  Same  i.  276, 7 
n  b  What  deputy  sufficient  i.  277-280 
Muster  i.  280,1 
Sir  William  Herle  i.  281 
Knowledge  of  ti^  lav  i*  ^ 
Justice  iii.  326 
Court  of  common  pleas  iii  329,30 
Demurrer  iii.  438, 9 
72  a  Same                                   iii.  439-441 
Escuage,  hew  assessed  i  281,2 
72bSamje  i.  tSS 
Tenure  to  pay  a  moiety 
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LITTLETON. 
Sbgt.  Sultfeet.  VoL      Pa. 

585  Diversity  io  tke  case  of  a 

devise  ii.        395 

586  Same  ii.    3^6,6 

587  Attornment  te  estates   by 

disseisin  ii-    396,7 

588  Same  '  ii.    397. 8 

589  Same  '  ii.        398 

590  Same  ii.  399, 400 
S9i  Attornment  to  estates  by 

^     disseisin  -  ii.'       400 

592  Definition  and  etymology 

ofctiseontinuance  iii.  92 

593  Diseontinaance  by  ecdesi- 

'  astioal  penons  iu.  94 

594  Discontii^.anoe  by  persons 

seised  jure  uxoris  iiL        113 

5^5  Diseontinaance  by  tenant 

in  tail  si    .    118 

596  Same  ib. 

597  Same  iii.        119 

598  VVhat  alienationB  work  a 

disconiinuanee,  or  not      iii.     '   124 

599  Same  ib. 

600  Same  ib. 

601  Same  iii.        125 

602  Same  ;  iii.        126 
603- Same  ib. 

604  Same  iii.     126,7 

605  Same  -       iii.        127 

606  Same  iii.     127,  8 

607  Same  iii.        128 
60S  Same  ib. 

609  Same  '  ni.     128, 9 

610  Same  iii. '      129 

611  Same  ib. 

612  Same  '       iii.         130 

613  Same  ■  ib. 
Q14  Same                                   iii.        133 

615  Of  what  things  qo  discon- 

tinuance lies  ib. 

616  Same  ib. 

617  Same  '         *        ib, 

618  Same  iii.     134, 5 

619  Of  what  things  discontinu- 

ance does  not  hold  iiL         136 

620  No  discontinuance,  unless 

grant  executed   in  the 
fe  of  tenant  in  tail  iii.    136,7 

621  Same  iii.     137,8 

622  Same  iii.        138 

623  Diversity  herein  between 

a  lease  for  liie  and  a 
lease  ibr  yean,  by  tenant 
iotail  iii.        139 

624  Devise  in  fee,  no  disconti- 

nuance iiL        142 

625  No  discontinuance,  convey- 

ance being  made  to  the 
immediate  reversioner  ib. 


626  Same 


iiL 


143 


COKE. 

Pd.                       Subject.  Vol.    Pa. 

of  sum  assessed  L  282,3 

m  a  Same  L  283 
Escuage  taken  generally, 

knigbt-serrice  ib. 

Lord  entitled  to  escnage  i.  284 

and  to  distrain  ib. 

Of  writs  iii.  .348,  9 

Register  iiL  349,  50 
King  entitled  to  eseOage,  . 

when  i.  284,5' 
74  a  Tenant's   attendance,  how 

tried  L'  285,6 

74  b  Trial  by  oertiieate  iii.  448-450 

Description  of  knight-ser- 
vice L  287 

Incidents  of  knight^serrioe  i.  289, 90 

Of  knights  L  121 

Knight-service,    by    wbat 

names  called  i.  287 

75  a  Same  L  287,8 

75  b  Same  j.  288, 9 

Incidents  of  knight-service  i.  1^1 

76  a  To  what  end  knight^eer* 

vice  was  institute!  i.  •  289 

Incidents  of  this  service  i;  -    326 

Ward  i.  293 

Marriage  i.  306 

Relief  i.  319 

Same  i.  320,1 

Fraudulent  conveyances  i.  325 

The    heir    to '  be  inward,.  • 

must  claim  by  descent  i.  293, 4 

76  b  Same  L  294 

T|ie  heir  was  to  be  inward 
though  the  ancestor  died 

not  seised,  when  i.  297-299 

77  a  Same    .  i.  299 

King's  prerogative  i.  300-303 

77  b  Same    .  i.  303-4 

78  a  Same  i.  306 

Stats.  32  &r  34  H.  8.  as  to 

wills  i.  294-297 

78  b  Same  L  297 

Full  age  L  290 

Intendment  of  law  i.  17 

Stime  i.  290 

.    Full  age  i.  170 

78  b  Marriage  i.  306 

•  Ages  of  a  woman  i.  306 
-Lord  not  entitled  to   t)ie 

two  years,  when  i.  292, 3 

79  a  Same  i.  292 

Marriage  L  306,7 

Maxim  of  law  i.  15 

The  lord's  executors  enti- 
tled to  the  two  years  i.  292 

Ferfeiture  on  heir  female's 

refusal  of  marriage  i.  .   292 

Tender  of  marriage  ib. 

Preamble  of  a  statute  i.'  28 

Full  age  L.      307  ' 
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UTTLETON. 

Sscv.  Sukjtet 

037  Of  whtt  things  no.  diaoon- 

Unoaooe  lies  m, 

628  S«me 

629  To  make  a  discontinuanee, 

the  CTant  must  he  exe- 
cuted in  the  life  of  tenant 
in  tail 

690  What  alienations  work  dif- 
oontiouance,  or  not 

€31  Same 

632  Discontinuance,  how  pure- 

^  lU. 

633  No  discontinuance,  where 

the  discontinuor  is  an  in- 
fant iii. 

634  No  discontinuance,  where 

the  discontinuor  is  an  in- 
fant iii. 
636  Same                                    iii« 

636  Discontinuance,  how  pure- 

ed  111. 

637  No  discontinuance,  if  dis- 

continuor was  never  seis- 


Vel.    Fft. 


lb. 


134 


1S8 

in 


ib. 


lit 


144 


145 
146 

151 


ed  by  force  of  the  intail    iii. 

147 

634  Same                                   iii. 

148 

639  Same                                    iii. 

149 

640  !^me 

ib. 

641  Same 

ib. 

649  No  discontinuance,  if  the 

grantor  ia  not  in  of  the    ^ 

gift  of  tenant  in  tail          iii. 

140,1 

643  \  'iscontinuance  by  ecclesi- 

astical persons                  iii. 

99 

644  SBm«>                                    iii 

98,9 

645  Same                                   iii. 

99 

646  Abeyance                              iii.> 

102 

647  Snme                                     iii. 

104 

648  That  a  parson,  patron,  and 

ordinary,  might  charge 

the  glebe  in  fee,  no  proof 

that  the  fee  is  ih  either    iii. 

104,5 

649  Abeyance                            iii.  108-113 

650  Sajne                                     iii 

112 

6a  1  Discontinuance  by  eoclesi- 

,  astical  persons  .                iii. 

96 

652  Same 

ib. 

653  Same 

ib.      . 

654  Same                                   iii. 

96,  r 

655  Same                                     iii. 

97 

656  Same 

ib. 

657  Same                                    iii. 

93 

658  No  discontinuance,  if  the 

discontinuor  was  nerer 

seised,  &c.                        iii. 

150 

€59  Definition  and  derivation 

of  remitter                       iii. 

^   154 

The  different  kinds  of  re- 

mitter                             iii. 

156 

660  Instances  of  remitter             iii. 

186,7 

661  Reason  of  remitter               iii. 

158 

662  Instances  of  remitter             iii. 

158,9 

COKE. 

Stibjeet, 
to 


FoL 

Age 
rObSame 

Marriage  ef  ward 
80a8ame 

Same 

DiapangeoMBt 


80b  Same 

Who  compwhended  under 

the  nune  **  parent* 
Penalty  for  diapatagancnt 
No   disparagement  wbera 

the  heir  was  above  14 
Constructioa  of  Magna 
ChartBy  as  to  diipanfe- 
ment 
81  a  Same 

Magna  Charta 
81  b  Same 

Argument  from  nan  ate 
Who  comprehended  ondet 

the  name  **•  pareof* 
Construction  of  Magna 
Charta,  as  t»  ditpinge- 
ment 
8t  a  Different  kinda  of  dispa- 
ragement 
Lord  entitled  to  value  of 
marriage,  in  ease  of  re- 
fusal 
Value  of  marriage,  what 
82b  Same 

How  recovered 
Castle  guard 
83a  Same 
Same 
Same 
Relief 
83b  Same 

Contents   of  a   knights 

fee,ftG. 
Relief  payable  by  the  heir 
though  under  age»  when 
84  a  Relief  payable  by  succes- 
sor, when 
Statute  Y>f  Eliz.    against 
fraudulent  oonveyanees 
Relief 

Lord  not  entitled  to  ward- 
ship of  body,  kc  of  an 
heir  apparent 
84  a  Lord  not  entitled  to  ward- 
riiip  of  body,  tec  of  an 
heir  apparent 
Same 
Same 
84b  Same 
Same 
Same 

Heir  shiA  be  ia  ward  not- 
'         "inthstanding   leo£tmeDt 


i.         123 
i.     193,4 
i.    3117,8 
i.        306 
i.        307 
ib. 
L    311,0 
L  312,13 
J  311,12 
i.  309,  It 
i.  313,14 


•  ■ 
I. 


314 


i.        310 

ib. 
L    21,22 
1        310 
i        10 

L       311 


ib. 


.  314,15 
315 
ib. 

.  3]£ul6 
Sfi 
3S3 
327 
328 

.  319,99 
320 


I  322-324 


s. 


ib. 


1. 


32S 

320 


316 


i.  317 
i.  316 
i.        317 

ib. 
i.  316,17 
i.  317,  IS 
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LITTLETON. 
Subject. 


•  •  • 

111. 

•  ■• 

111. 
1. 

ill. 

•  •  • 

111. 

•  *  • 

111. 

•  •  • 

111. 

•  *  • 

111. 

•  • « 

111. 

iil. 

•  *  • 

111. 

•  •  • 

111. 

•  •  ■ 

111. 

« • « 

111. 

« ■  • 

111. 

lU. 

« • « 

111. 


Sect. 

663  Same 

664  ^me 

665  Same 

666  Same 

667  Same 

668  Same 

669  Same 

670  Examination  of  a  feme  co- 

vert on  a  fine 

671  Instances  of  remitter 

672  Same 

673  Effect  of  remitter 

674  Same 

675  Same. 

676  Instances  of  remitter 
'  677  Same 

678  Same 

679  Effect  of  remitter 

680  Instances  pf  remitter 

681  Same 

682  Same 

683  Instances  of  remitter 

684  Same 

685  Same 

686  E£fbet  of  remitter 
.687  Same 

688  Remitter  after  a  recovery 

in  a  feigned  action  iii. 

689  Same  iii. 

690  Sam^  iii. 

691  Remitter  after  diflclaimer'    iii. 

692  Same  iii. 
^693  Remitter,  where  the  entry 

is  lawful  iii. 

694  Same  iii. 

695  Same 

696  Diversity  herein  between 

a  right  of  entry,  and  a ' 
right  of  action  iii. 

697  Different  kinds  of  warranty  ii. 

698  Description    of  Warranty 

by  disseisin 

699  Instances  of  Warranty  by 

disseisin 
7t)0  Same 

701  Same 

702  Instances  of  waiTanty    by 

disseisin 

703  Diversity  between    lineal 

and  collateral  warranty, 
as  to  their  nature 

704  Same 

705  Same 

706  Same 

707  Same 

708  Diversity  between  lineal 

and  collateral  warranty 
as  to  their  effect 

709  Same 

710  Same 
TU  Same 

Vol.  it 


VoL 
111. 

•  ■ « 

lU. 


ib. 


Pa. 
169 
160 

161 
162 


Fol. 


ib. 


163 


133 
165 

ib.. 
183 

184,5 
185 
166 

166,7 

168.9 
188 
170' 

170,1 
171 
172 

ib. 

173,4 

189 
ib. 

174.5 
17.3, 6 

176 
177,8 

178 


179 
180 


ib. 


180,1 
265 


ii.    297,8 


11. 


11. 


ib. 


298 


299 


ii.    300,1 


COKE. 

Subject, 
to  uses,  when 
85  a  Guardian  in  deed 

What    may    be    granted 
without  deed 

85  b  Tenure  in  socage 
Agriculture,   of  what  es« 

teem  in  law 

86  a  Socage,  why  so  ealled 

Every  tenure  not  knight- 
service,  socage 

Homage  presumptive  of 
knight-service 

Every  tenure  not  knight- 
service,  socage 

Why  called  socage 

Time  of  memory 

86  b  Same 

87  a  Same 

Escaage  certain,  a  socage 

tenure 
So  ca9tle*gard  by  certain 

rent 

87  b  Rent-service 

Incidents  to  socage 
Guardian  by  election 

88  a  Same 

Guardianship  in  socage    . 
Same 

88  b  Same 

Same 

Ssme 

Different  kinds  of  guar- 
diaps 

Guardianship  in  socage^ 
not  forfeited  by  outlaw- 
ry or  attainder 

89  a  Guardianship    in     socage 

does  not  survive  to  the 
husband 

Powers  of  guardian  in  so- 
cage 

Guardian  in  socage  •<> 
coantable  to  the  b^r  at 
14 

•  entitled  to  allow- 


Vol.   Pa. 

• 

1. 

325,6 

1. 

'  318 

« 

1. 

310,19 

* 

1. 

330 

• 

1. 

333,4 

« 
1. 

332 

• 

334,5 

• 

1. 

330 

ib. 

• 

1. 

330,1 

i. 

331 

• 

1. 

330,1 

* 

1. 

332 

m 

I. 

335 

• 

1. 

335,6 

i. 

336.7 

1. 

337 

i. 

1Q8.9 

• 

I. 

169 

• 

I. 

162 

1. 

161 

• 

1. 

162,3 

1. 

337,8 

■ 

1. 

167 

i.  161-157 


1. 


u 


16^ 


164 


16^7 


i  164-166 
166 


ii. 

274 

ib. 

•  • 

11. 

274,5 

ii. 

276 

•  m 

11. 

276,7 

•  • 

281,2 

■  « 

11. 

280 

*  • 

11. 

S84 

ii. 

278 

aace  i. 

*     Liability  of  common  car- 
riers and  bailees  iii.    344,5 
89  b  Same  iii.    345,6 

Guardiao  in  socage  ac- 
countable for  value  of 
marriage  i.        338 

In/ant  may  make  a  will,  at 
what  age  i.  169»  170 

Action  oi  account  iii.        347 

Guardian  in  socage  ac- 
countable for  viUue  of 
marriage  i.        331 

89  b  Stranger  chaigeable^    as 

guardian  in  socage,  whto  i.        338 


J(( 
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712  Same 

713  Same 

714  Same 

715  Same 

716  Same 

717  Same 

718  Same 

719  Same 

730  Void  remainders 
721  Same 
732  Same 
723  Same 


LITTLETON. 

SubjfcL 


Vol.    Pa. 

ib. 
ii  285 

ii  2V.G 

ii.     286,7 
ii.         iJC7 

ib. 
ii.  2Rfi 
ii.  288. 9 
ii.  289 
ii  289,200 
ii..  290 
h.        921 


293,4 


724  Warranty  of  tenant  by  the 

enrtesy,  a  bar  to  the  heir, 
at  common  law  ii. 

725  Warranty  of  tenant  in  dow- 

er, a  bar  (at  common  1  aw)  ii.        294 

726  Warranty  not  binding,  if  the 

heir  was  under  age  at  the 

frll  of  the  warraoty        ii.    294,5 

727  Warranty    of    tenant     in 

dower  ii.        295 

728  Construetien  of  the  tta.  of 

Clouc.  c.  3.  as  to  war- 
ranty ii.        268 

729  Same  ii.     268,9 

730  Same  ii.        269 

731  Same  ii.  269,  270 

732  Same  ii.        271 

733  Warranty  in  deed,  by  what 

words  ereated  ii.  249,  250 

734  Warranty  must  take  effect  in 

the  life  of  the  ancestor, 

and  be  binding  on  him  ii.        262 

735  Warranty  descends  on  the 

heir  at  common  law  ii.    257,  8 

736  Same  ii.        258 

737  Same  ib. 

738  Warranty  for  term  oflife,  a 

temporary  bar  only  ii.         295 

788  Spec&l  occupant  ii.    296,7 

740  Things  pergonal  transmissi- 

ble to  executors  iii.        298 

741  The  estate,  u  which  war- 

ranty was  annexed,  being 
defeated,  Vacranty  is  also 
defeated  ij.        316 

742  Same  ii.        317 

743  Same  ii.  317, 18 

744  Warranty,  when  suspended   ii.  318,19 

745  Warranty   determined  by 

attainder  of  warranting 

ancestor  ii.        319 

746  Same  ii.        339 

747  Same  a.    320, 1 

748  Warranty  defeated  by  mat- 

ter in  deed  ii.    322,3 

749  Lineal  warranty,  how  de- 

feated ii.    324,5 

Conclusion  iii.  570,1,5,3 

2%c  End  of  Littleton, 


COKE. 
Fol.  Subjtct. 

Same 

90  a  Same 

Same 

Diversity  between  guar- 
dianship in  chivalry  and 
in  socage 

90  b  Same 

Action  of  account 

Of  the  Idng^s  prerogatiro 

Relief 

Same 

91  a. Same 

Relief  payable  immedi- 
ately }.y  the  heir  ef  so- 
cage '.en  ant 

Incidents  of  socage  tenure 

91  b  Same 

helief 

92  a  Same 

In  what  cases  lord  cannot 
distrain  presently  for  re- 
lief 

Argument  ab  impossibili 

Same 

Tenure  by  fealty  alone 

92  b  Same 

Escheat 

93  a  Fealty  incident   to  aU  te- 

nures (except  firankal- 
moign) 

Of  incidents 

Fealty  incident  to  all  te- 
nures (except  frankal- 
moign) . 

93  b  Seme 

Description  of  frankal- 
moign 

Ecclesiastical  persons 

94  a  Same 

Di!«solution  of  monasteries 
Ecclesiastical  state 
King^s  almoner 
Who  may  hold  in  frankal- 
moign 

94  b  Same 

Description     of    frankal* 
moign 

Corporation     aggregate 
may  take  a  fee  without 
the  word  **  successors'* 

Who  may  hold  in  frankal- 
moign 

How  created 

95  a  Gift  in  frankalmoign 

Dean  and  chapter 

What  ecclesiastical  persona 

haye  capacity  to.  take  in 

succession 
Service  due  from  tenant  in 

frankalmoign 


VoL  Pa. 
i.         168 

ib. 
i.         339 


i.  339, 310 
i.         341 

L339,340 
i.  72 

i.  341 
i.        S42 

i.341,^^ 


t.        342 
i,        346 
L    34S,S 
L    343.  4 
u        344 


i. 
1. 

* 

1. 
u- 


344 

12 
344,5 
345,6 
ib. 
188,9 


wSW 


1. 


i. 

X. 


ib. 


347,8 
ib. 

349 

95^6 

96 

350 
48,9 

352 

S51 
351,2 


i.  349,35Q 

i.  191,2 

i.   350 

1.359,360 

i.   350 

i    99 


1. 


350 


352 
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COKE. 

FoL  SvbjeeL  VoL 

95  b  Difference  between  frankal- 


Pa. 


moisQ   and  divine  ser- 


vice 

95  b  Same 

Same 

96  a  Distress 


i.  353,4 

i.  353 

i.  353,4 

ill.  253,4 


Difference  between  frank- 
almoig^n  and  divine  ser- 
vice i.  353, 4 
Ordinary  i.  354 
Courts  ecclesiastical  iii.  332-33  \ 
Visitor  i.  354 
Remedy  for  spiritual,  rig^hts         ib. 

96  b  Difference  between  frank- 

almoign and  divine  ser- 
vice i,    354,  5 
Same  i.    355, 6 

97  a  Same  i.    355, 6 

Number  of  monasteries         i.    5§-5 

Diversity  between  frank- 
almoi^  and  frank-mar- 
riage i.    356;? 

Argument  from   inconve- 


nience 

1. 

19 

97  b  Same 

ib. 

Diversity   between  frank- 

almoign and  frank-mar-' 

^ 

riage 

■ 

1. 

357 

Maxim  of  law 

• 

1. 

19 

Law,  the  perfection  of  rea- 

son 

• 

J. 

1 

98  a  FrankaljHoign  changed  to 
socage  by  fealty,  in  case 
of  alienation  i.    357,  8 

Cannot  be  created  at  this 

day,  (except  by  license)     i.     360, 1 
What  deemed  a  statute         i,  25 

98  b  Same  i.      25,6 

Frankalmoign    cannot  be 
created  at  this  day  i.    361,  2 

99  a  Same  i.    362,3 

Abbot  might  have  held  by 

knight-service  i.        361 

Stat.  II:  2  Ph.  &  M.  as  to 

frankalmoign  i.        363 

Frankalmoign  cannot  now        "^ 

be  created  (except    by 

license)  ib. 

King  not  within  st.  Quia 

Empt.  i.        361 

Frankalmoign  changed  to 

socage  by  escheat  of  the 

mesnalty  i.  '  358, 9 

99  b  Who    may  give   land  in 

frank-marriage  i.        359 

Frankalmoign  changed  to 

socage  by  act  in  law  ib. 

The    lord    bound  to    ac- 
quittal i.    363,4 
Frankalmoign  changed  to 

socage  by  act  in  law  i.    358, 9 


ib. 

367 
349 

ib. 

304,5 

.305,6 
247 
362 

367,8 
306 

306,7 

i.   369 
i.  369, 70 


•  • 

u. 

•  • 

u. 
1. 
i 

•  » 

u. 

•  ■ 

u. 


COKE. 
Sect.  SubjM.  VoL    Pai 

The  lord  bound  to  acquit- 
tal i.        364 
100  a  Of  acquittal                         iii.     276, 7 
Lord  bound  to  acquittal       i.        364 
Writ  of  mesne                    iii.     377,  8 
Writ  of  mesne                    iii.     ';T8,9 

100  b  Homagre  ancestrel  i.     365, 6 

101  a  Sam«  i.        866 
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